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BEFORE THE SURFACE TRANSPORTATION BOARD
DEPARTMENT OF TRANSPORTATION

WASHINGTON, D.C. 20423

ALLIED ERECTING AND
DISMANTLING, INC. and ALLIED
INDUSTRIAL DEVELOPMENT
CORPORATION,

Petitioners,

v.

OHIO CENTRAL RAILROAD, INC.,
OHIO & PENNSYLVANIA
RAILROAD COMPANY, THE
WARREN & TRUMBULL RAILROAD
COMPANY, YOUNGSTOWN &
AUSTINTOWN RAILROAD, INC.,
THE YOUNGSTOWN BELT
RAILROAD COMPANY, THE
MAHONING VALLEY RAILWAY
COMPANY, and SUMMIT VIEW, INC.,
collectively d/b/a The Ohio Central
Railroad System, and GENESEE &
WYOMING, INC.,

Respondents.
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STB Docket No. FD 35316

PETITIONERS’ OPENING STATEMENT

Petitioners, Allied Erecting & Dismantling, Inc. and Allied Industrial Development

Corporation, by their attorneys, respectfully submit this Opening Statement pursuant to the

Surface Transportation Board’s (the “Board”) Decision dated June 23, 2010.

I. Introduction.

The instant Petition arises out of an action which is presently pending in the Court of

Common Pleas of Mahoning County, Ohio at civil action no. 2006-cv-00181 (the “State Court
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Action”).1 The State Court Action is presently stayed pending the resolution of certain issues

which have been referred to the Board for resolution. As discussed below, it is Allied’s position

that the Board should issue a declaratory order delineating the state law issues from the State

Court Action that should be adjudicated in the Court of Common Pleas of Mahoning County,

Ohio, rather than by the Board. However, the merits of all of the issues in the State Court Action

have also been briefed in the event that the Board determines that it has jurisdiction to rule on the

merits of any of these issues.

II. The Parties.

Allied Erecting & Dismantling, Inc. (“Allied Erecting”) and Allied Industrial

Development Corporation (“Allied Industrial,” and collectively “Allied”) are corporations

organized and existing under the laws of the State of Ohio, with a principal place of business at

2100 Poland Avenue, Youngstown, Ohio 44502. John Ramun Dep. 1, p. 5.2

The Ohio Central Railroad System is an unincorporated and unregistered association of

eleven railroads that operate throughout east central and northeastern Ohio and in the Pittsburgh,

Pennsylvania area. William Strawn Dep. 1, p. 8.3 Respondents Ohio Central Railroad, Inc.,

Ohio & Pennsylvania Railroad Company, The Warren & Trumbull Railroad Company,

Youngstown & Austintown Railroad, Inc., The Youngstown Belt Railroad Company, and The

Mahoning Valley Railway Company (collectively “Ohio Central”) are six of the eleven railroads

1 A copy of Allied’s Amended Complaint in the State Court Action is attached to the Appendix as
Exhibit A. In the event that the Board requires any other pleadings in the State Court Action to resolve
this dispute, copies will be provided immediately upon request.

2 A copy of the cited pages from Mr. John Ramun’s deposition dated April 1, 2009 is attached to the
accompanying Appendix as Exhibit B. Mr. Ramun is the President of the Petitioners. Ramun Dep. 1, p.
6.

3 A copy of the cited pages from Mr. William Strawn’s deposition dated April 15, 2009 is attached to the
Appendix as Exhibit C.
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of the Ohio Central Railroad System.4 Strawn Dep. 1, p. 8. Summit View, Inc. (“Summit

View”) is the owner and corporate parents of the railroads which operate as the Ohio Central

Railroad System, including the “Ohio Central” respondents. David Collins Dep. 2, p. 59.5

Genesee & Wyoming, Inc. (“Genesee & Wyoming”) is the corporate parent of Summit View.

Collins Dep. 2, p. 5, 34.

III. Factual Background – The Allied Property and the Easements.

Allied Erecting and Allied Industrial are the owners of parcels of commercial property

located in Youngstown, Ohio (collectively the “Allied Property”). The Allied Property is

comprised of approximately 196 acres of industrial land. Ramun Dep. 1, p. 109. The western

border of Allied Industrial’s property is the Center Street Bridge, while the southern border is

parallel with the north side of the LE&E Main Track. Ramun Dep. 1, p. 19, 37.6 The northern

border is the Mahoning River and Norfolk Southern’s Haselton Yard. Allied Industrial’s

property is the former location of an LTV Steel Company, Inc. (“LTV”) plant, which has been

decommissioned and demolished. Various sets of railroad tracks, which were the internal plant

lines of the former LTV plant, are located on Allied Industrial’s property. Ramun Dep. 1, p. 15.

4 When this action was initiated in the Court of Common Pleas of Mahoning County, Ohio, the six
railroads were named as defendants, in part, because Petitioners lacked knowledge as to which railroads
were violating Petitioners’ easement rights.

5 A copy of the cited pages of Mr. Collins’ deposition of December 9, 2010 is attached to the
accompanying Appendix as Exhibit D. Mr. Collins is presently the President of the railroads which make
up the Ohio Central Railroad System. Collins Dep., p. 6. Additionally, Mr. Collins spoke as the
Respondents’ corporate representative. Id., p. 7-8. The deposition of Mr. Collins taken on December 9,
2010 is identified as “Dep. 2,” as opposed to “Dep. 1,” because an earlier deposition of Mr. Collins in a
related action is also referenced in this Opening Statement. Mr. Terry Feichtenbiner and Mr. William
Strawn were also deposed in the related action. Ohio Central has stipulated that the depositions of Mr.
Collins, Mr. Terry Feichtenbiner and Mr. William Strawn from the related action may be used in this
proceeding.

6 As discussed below, Allied Industrial also owns property immediately to the west of the Center Street
Bridge which abuts the parcels of property upon which the disputed Easements are located, namely
Youngstown City Lots No. 62320 and 62188.
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The Allied Property also comprises a strip of approximately 1.913 miles of land (running

parallel to Poland Avenue) upon which a portion of the former Pittsburgh and Lake Erie

Railroad’s main line was located. As explained below, Allied Erecting owns the fee simple

interest to this portion of the now-defunct Pittsburgh and Lake Erie Railroad’s main line. Ramun

Dep. 1, p. 16. Allied Erecting’s ownership of these tracks runs to the westernmost end of the

“LE&E Stub,” which is depicted on Ohio Central’s map of the Mahoning Valley Railway

Territory – West End (the “MVRY Map”)7, and includes the “Center Street Pocket” and most of

the “LE&E Lead,” which is depicted on the Map. Ramun Dep., p. 19, 22, 47-48, 49. Going east,

Allied’s ownership of these tracks ends at Norfolk Southern’s “CP Graham” interchange, which

is depicted on the Map. Ramun Dep. 1., p. 20-21.

This dispute concerns Ohio Central’s misuse of railroad tracks on the Allied Property,

which are subject to two separate easement agreements (collectively the “Easements”), in

violation of both the Easements and Allied’s common law property rights.8 Mr. Ramun testified

that Ohio Central’s misuses of the Easements has prevented Allied “from setting up operations

wherein [Allied] could have used these tracks.” Ramun Dep. 1, p. 25. Indeed, due to Ohio

Central’s stopping, storing and staging of cars on the Easements, Allied cannot “use [its] own

lines, because someone else has taken dominion and control over them.” Ramun Dep. 1, p. 71.

Ohio Central also has failed to pay Allied for any stopping, storing or staging of railcars on

Allied’s Property in violation of the Easements. The terms of the Easements are set forth below.

7 A copy of the MVRY Map is attached to the Appendix as Exhibit E. The MVRY Map – which was
prepared by Ohio Central - was used as an exhibit at every deposition in this case. It depicts the railroad
tracks at issue in this case and other reference points (interchanges, other railroads’ property, etc.) which
are relevant to this action. While the MVRY Map is useful in gaining a basic understanding of the layout
of the tracks on Allied’s property, Allied does not adopt or necessarily agree with the labels of tracks or
other indications on the map determined by Ohio Central.

8 Allied Erecting and Allied Industrial own not just the land upon which the Easements are located, but
also the tracks, ties and ballast to which the Easements apply. Ramun Dep. 1, p. 59, 62.
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1. The Terms of the LTV Easement.

By easement agreement dated May 10, 1993, Allied Industrial granted, inter alia, a

perpetual, non-exclusive railroad easement (the “LTV Easement”) to LTV Steel Company, Inc.

(“LTV”) in connection with Allied’s purchase of property from LTV. See LTV Easement, p. 1;

Ramun Dep. 1, p. 35-35.9 At the time that the LTV Easement was granted, LTV was still

operating a steel tubing mill which was located to the west of the Allied Property. LTV required

the various easements set forth in the LTV Easement, including the railroad easements, in order

to continue its operations at the steel tubing mill. (See Appendix Ex. P.)

The LTV Easement provides, in pertinent part, as follows:

NOW THEREFORE, Allied, its successors and assigns, for valuable consideration
hereby grants to LTV, its successors and assigns, perpetual, non-exclusive easements
appurtenant to the Allied Property, as follows:

***
II. Railroad Easement

2. An easement to operate, use, maintain, repair, restore, replace and abandon (at
LTV’s sole cost and expense) the railroad tracks and related equipment located on the
property that the Mahoning Valley Railway Company leases from LTV located along the
north property line of Parcel “A”, along the south shore of the Mahoning River, that
extend from the west property line of Parcel “A”, easterly to Conrail’s Hazelton Yards.10

These tracks are known as the No. 2 and No. 3 mains.

3. An easement to operate, use, maintain, repair, restore, replace and abandon (at
LTV’s sole cost and expense) the railroad tracks and related equipment located on the
property that the Mahoning Valley Railway Company leases from LTV located along the
south property line of Parcel “A”, from the west property line of Parcel “A” easterly, and
then northeasterly to Conrail’s Hazelton Yards. The tracks numbered 220, 239, 240 and
No. 4 main, then continue in a southeasterly direction on Conrail’s property until they
enter upon the easternmost portion of Parcel “B”, and continue on Parcel “B” for
approximately seven hundred feet (700) to the east property line. The tracks on Parcel
“B” are the No. 1 Main and the Heckett track.

9 The LTV Easement is attached to the Amended Complaint as an exhibit.

10 The Hazelton Yard (also spelled as “Haselton Yard) is now a Norfolk Southern facility. See MVRY
Map; see also Ramun Dep. 1, p. 70.
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The easements granted in numbered paragraphs 2 and 3 above are shown on the drawing
attached hereto as Exhibit A and numbered 2 and 3.

LTV Easement, p. 2-3.11

2. The Terms of the P&LE Easement.

By easement agreement dated September 17, 1993, Allied Erecting granted to Pittsburgh

and Lake Erie Properties, Inc. ("P&LE"), inter alia, “a perpetual, non-exclusive easement over

that portion of the main line acquired by the Grantor herein [i.e., Allied Erecting] by Deed

bearing the same date as this Easement Agreement, between Survey Station 45+00+12 to a

connection with the former Youngstown & Southern Railway Company in the vicinity of Survey

Station 146+00+13 a distance of approximately 1.913 miles, for the sole purpose of providing

railroad operations thereover as a part of the operation of the former Youngstown & Southern

Railway system.” (the “P&LE Easement”).14 It should be noted that the P&LE Easement

expressly applies only to the “main line,” and does not grant an easement over the “LE&E

Siding” tracks, the “Allied Lead” tracks, the “Center Street Pocket” or the “LE&E Stub” tracks,

all of which are located on Allied Erecting’s property. Ramun Dep. 1, p. 48-49, 84-86. Thus,

any use of the “LE&E Siding” tracks, the “Allied Lead” tracks, the “Center Street Pocket” or the

“LE&E Stub” tracks by Ohio Central (or anyone else) constitutes a trespass.

11 During his deposition, Mr. William Strawn, the former president of the Ohio Central Railroad System,
contended that Ohio Central owned the tracks and ballast which were subject to the LTV Easement. See
William Strawn Dep. 3, p. 48. No documents substantiating his contention have ever been produced.
Moreover, the LTV Easement’s reference to the Mahoning Valley Railway Company as a lessee of the
tracks prior to Allied’s purchase refutes Mr. Strawn’s contention that Ohio Central ever owned these
tracks and ballast.

12 Survey Station 45 is at the Norfolk Southern CP Graham interchange. Ramun Dep. 1, p. 89; see also
MVRY Map.

13 Survey Station 146 is located on the tracks which are identified as the “LE&E Lead.” Ramun Dep. 1,
p. 90; see also MVRY Map.

14 The P&LE Easement is attached to the Amended Complaint as an exhibit.
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III. The Allegations and Claims in the State Court Action.

Allied’s Amended Complaint in the State Court Action alleges, inter alia, that “Ohio

Central has continually held, stored and/or otherwise impermissibly stopped rail cars on various

railroad tracks on the Allied Property in a manner that: (1) adversely impacts not only Allied’s

ability to utilize these tracks, but also its current operations and its intended development plans,

(2) allows hazardous contents of rail cars containing, inter alia, oil, chemicals and/or untarped

construction and demolition debris to contaminate the Allied Property, and (3) creates an

attractive nuisance to vagrants and vandals.” Amended Complaint, ¶ 15. It is further alleged

that “Ohio Central is holding, storing and/or otherwise impermissibly stopping its cars on

railroad tracks of Allied upon which it has no easement rights whatsoever and has damaged

Allied’s rail, bumpers, and other property.” Id., ¶ 16. Furthermore, “Ohio Central has

wrongfully taken dominion and control of Allied’s Property and is using it as a transfer point or

switchyard, as if it were Ohio Central’s own property.” Id., ¶ 17. The Amended Complaint

asserts claims for misuse, abuse and overburdening of the Easements (Count I), unreasonable use

of the Easements (Count II), unjust enrichment and deprivation of property (Count III), and

trespass ab initio (Count IV).

IV. Issues to be Resolved.

The specific issues referred to the Board in the State Court Action are the following:

a) whether the issues regarding Ohio Central stopping or storing cars on the railroad

tracks in question, in alleged violation of the easement agreements, fall within the

jurisdiction of the Board;

b) whether the easements in question allow Ohio Central to store or stage cars on the

tracks covered by those easements; and
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c) if Ohio Central has violated the easements, what damages are available to

Allied.15

In addition to the foregoing issues, Allied requests that the Board declare that Ohio

Central, its successors and assigns presently have no operating or other property rights over the

railroad tracks which are subject to the P&LE Easement.16 Allied also asks that the Board

declare that the issue of whether Ohio Central’s rights under the LTV Easement have been

terminated due to Allied’s purchase of the adjacent property (under principles of merger by

ownership) must be decided in the Court of Common Pleas of Mahoning County, Ohio.

V. The Board’s June 23, 2010 Decision.

In its decision dated June 23, 2010 (the “Decision”), the Board stated that “the record

contains insufficient information for the Board to determine: (1) if use of the disputed easements

falls within the meaning of ‘transportation by rail carrier’ under the Interstate Commerce

Commission Termination Act of 1995 (ICCTA), thus preempting state and local law; and (2) if

ICCTA preemption applies, whether Ohio Central’s use of the easements is permissible and what

relief Allied is entitled to if Ohio Central’s use is impermissible.” Decision, p. 3. The Decision

also states that the record “lacks sufficient information to determine whether Summit View and

[Genesee and Wyoming] are proper parties to this proceeding.” Id.

The Decision directed Allied and Ohio Central to provide the following to the Board as

part of their submissions:

1. Details regarding the physical locations of the track segments subject to the
disputed easements, including the following: mileposts (if available); the number
of tracks located on each segment; detailed maps depicting the location of each

15 Per the Board’s September 3, 2010 Decision, the Board stated that “the scope of this proceeding does not include
the calculation of damages. Therefore, the parties do not need to submit evidence addressing that issue.”
Accordingly, Allied has not submitted evidence regarding the volume or frequency of railcars on Allied’s Property
during the relevant time period, as this evidence is germane only to the calculation of damages.

16 Ohio Central admits that its rights to operate over the P&LE or LE&E main line terminated on December 1, 2006.
(See Reply of Respondents, dated November 23, 2009.)
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segment; photos (if available); and any other notable characteristics of the
segments.

2. Descriptions of the manner in which the segments connect with the interstate rail
network, including rail lines owned, leased, or operated by Ohio Central.

3. Descriptions of the nature of the activities that Ohio Central performs or
performed on the segments, and the timeframes in which it has performed those
activities.

4. Detailed explanations of whether and how Ohio Central’s use of the segments
relates to its interstate railroad operations.

5. Evidence of any authority issued by the Surface Transportation Board or the
Interstate Commerce Commission with respect to the segments and/or easements.

6. Any other evidence in support of or against a Board finding of preemption under
49 U.S.C. §10501(b) with respect to the segments and/or easements.

7. Evidence in support of or against naming Summit View and GWI as respondents
in this proceeding.

Decision, p. 3-4.

Allied has set forth evidence in response to these directives below, followed by Allied’s

legal arguments.

A. The Physical Locations of the Tracks.

1. The Tracks Subject to the LTV Easement.

The tracks which are subject to the LTV Easement (collectively the “LTV Tracks”) are

located to the east of the Center Street Bridge17 and are identified on the Map as the “MVRY #1

Main,” the “MVRY #3 Main,” the “MVRY #4 Main,” the “220 Track” and the “MVRY 239

Track.” The MVRY #2 Main which is referenced in the LTV Easement runs parallel to the

MVRY #3 Main (and the Mahoning River). Feichtenbiner Dep. 3, p. 17-18.18 However, due to

17 The MVRY Map’s text identifying the Center Street Bride has been partially obscured by writing
during the course of the depositions. The middle of the Center Street Bridge is the western border of the
property upon which the LTV Tracks are located.

18 A copy of the cited pages Mr. Terry Feichtenbiner’s deposition #3, taken December 10, 2010, is
attached to the Appendix as Exhibit F.
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an oversight, the MVRY #2 Main is not explicitly identified on the Map. Id. It should be noted

that the MVRY #2 Main converges into the MVRY #3 Main just east of the Center Street

Bridge, and the tracks are torn up and impassable under the Center Street Bridge. Feichtenbiner

Dep. 3, p. 18-19. Therefore, the MVRY #2 Main and the MVRY #3 Main are not physically

connected to the tracks which are to the west of the Center Street Bridge. There are no mileposts

on these tracks. Feichtenbiner Dep. 3, p. 31.

2. The Tracks Subject to the P&LE Easement.

The tracks which are subject to the P&LE Easement are identified on the Map as the

“LE&E Main Track” and the “LE&E Lead” (collectively the “LE&E Tracks”). As mentioned

above, the P&LE Easement expressly applies only to the “main line,” i.e., the LE&E Main Track

and the LE&E Lead, and does not grant an easement over the “LE&E Siding,” the “Allied

Lead,” the “Center Street Pocket” or the “LE&E Stub,” all of which are located on the Allied

Property.

B. How the Tracks Connect with the Interstate Rail Network,
Including Other Tracks Owned by Ohio Central.

1. The Tracks Subject to the LTV Easement.

The tracks which are subject to the LTV Easement are not directly connected to any main

lines. Going to the west, the MVRY #239 Track passes under the Center Street Bridge, where it

connects to numerous sections of tracks on Youngstown City Lot No. 62188 (which is owned by

Allied Industrial).19 See MVRY Map. The sections of track on Lot No. 62188 converge into the

MVRY Tail Track, which interchanges with CSX’s main line at the far left hand (or Westerly)

side of the Map. Feichtenbiner Dep. 3, p. 33; see also MVRY Map. The MVRY #1 Main

converges with the west end of Norfolk Southern’s Haselton Yard. Feichtenbiner Dep. 3, p. 32;

19 A copy of a map depicting the locations and property line of Youngstown City Lot Nos. 62320, 62188
and 62189 is attached to the Appendix as Exhibit G.
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Ramun Dep. 1, p. 83. But for it being impassible due to its poor condition, the MVRY #1 Main

would also converge with the LE&E Siding at the east end of the Map. Collins Dep. 2, p. 43; see

also MVRY Map. Therefore, in order to reach a main line from the LTV Tracks, a train would

have to pass through either other industrial tracks (on other property owned by Allied) or the

Norfolk Southern Haselton Yard switchyard.

2. The Tracks Subject to the P&LE Easement.

The west end of the LE&E Main Track is connected to the Youngstown and Southern

Railway via the “LE&E Lead” track, as shown on the MVRY Map. The east end of the LE&E

Main Track connects with Norfolk Southern’s tracks at the “CP Graham” interchange. Terry

Feichtenbiner Dep. 3, p. 16, 19; see also MVRY Map. The LE&E Main Track has no direct

connection with CSX Railroad, which has a main line (the Chicago to Baltimore line) on the

north side of the Mahoning River. Terry Feichtenbiner Dep. 3, p. 19. Thus, the LE&E Main

Track and the LE&E Lead are only used to reach the Youngstown and Southern Railway from

Norfolk Southern’s “CP Graham” interchange. The LE&E Main Track, in effect, is a 1.9 miles

section of track which connects the former Youngstown and Southern Railway to the CP Graham

interchange.

C. Activities Performed by Ohio Central on the Tracks, Time Frames, and
Relation to Interstate Railroad Operations.

1. Ohio Central’s Activities Over the LTV Easement.

Ohio Central became the assignee and owner of the LTV Easement in connection with

Summit View, Inc.’s March 30, 2001 purchase of the Mahoning Valley Railway Company from

The Cuyahoga Valley Railway Company (which was a subsidiary of LTV).20 Strawn Dep. 1, p.

20 A copy of the Stock Purchase Agreement between the Mahoning Valley Railway Company, Summit
View and The Cuyahoga Valley Railway Company is attached to the Appendix as Exhibit H. By way of
background, LTV owned The Cuyahoga Valley Railway Company, and The Cuyahoga Valley Railway
Company owned the Mahoning Valley Railway Company. Strawn Dep. 3, p. 53. In this transaction, the
ownership of the Mahoning Valley Railway Company, as well as the LTV Easement, were transferred to
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14-15, 77; Feichtenbiner Dep. 1, p. 22.21 Ohio Central has used all of the LTV Tracks for the

storage of rail cars, most of which were “waste cars,” and effectively prevented passage over the

LTV Tracks. Ramun Dep. 1, p. 46; see also Feichtenbiner Dep. 3, p. 33-35 (confirming Ohio

Central’s use of the LTV Tracks for storing and staging rail cars); Strawn Dep. 1, p. 32. It is

worth mentioning that, despite only having an easement to pass over these tracks, Ohio Central

earned revenue for the storage of third party rail cars on Allied’s tracks. Feichtenbiner Dep. 3, p.

36-37. Thus, Ohio Central was profiting from its misuse of the LTV Easement.

Since late 2008, Ohio Central has used the MVRY 239 Track, the MVRY #4 Main and

the 220 Track to move cars between Norfolk Southern’s Haselton Yard and the “270 yard,”

which is to the west of the Center Street Bridge. Collins Dep. 2, p. 12-13. These tracks have

also been used to access the Castlo Industrial Park, which is “off the Map” to the east of the

Allied Property. Id. at p. 12. In order to access the Castlo Industrial Park, Ohio Central passes

through Norfolk Southern’s Haselton Yard, rather than passing over the MVRY #1 Main,

because the MVRY #1 Main track is in poor condition. Id. at 13, 42-43.

Ohio Central currently does not store or stage rail cars on the LTV Tracks east of the

Center Street Bridge, and has no need to do so. Collins Dep. 2, p. 47. Moreover, prohibiting

Ohio Central from storing or staging rail cars on the LTV Tracks east of the Center Street Bridge

would not interfere with its rail operations. Collins Dep. 2, p. 52. At the present time, Ohio

Central has no active customers west of the Center Street Bridge. Collins Dep. 2, p. 73.

2. Ohio Central’s Activities Over the P&LE Easement.

Ohio Central’s activities over the P&LE Easement may be understood with reference to

its former operation of the adjacent Youngstown and Southern Railway. The Youngstown and

Summit View. Thus, the Mahoning Valley Railway Company became a member of the Ohio Central
family of railroads.

21 A copy of the cited pages of Terry Feichtenbiner’s deposition of April 14, 2009 is attached to the
Appendix as Exhibit I.
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Southern Railway is “a 35.7 mile rail line … extending from milepost 0.0 at Youngstown, Ohio

to milepost 35.7 at Darlington, Pennsylvania, with a connecting one-mile segment near Negley,

Ohio …” Railroad Ventures, Inc. v. Surface Transportation Board, 299 F.3d 523, 529 (6th Cir.

2002).22 Milepost 0.0 is “off the MVRY Map” at the western endpoint of the tracks which are

identified as the “LE&E Lead.” See MVRY Map; see also Feichtenbiner Dep. 3, p. 21-22, 29.

In or around June of 1995 Ohio Central, or more specifically, respondent Ohio and

Pennsylvania Railroad, began to operate over the Youngstown and Southern Railway. STB Dep.

Ex. 17.23 Because milepost 0.0 is to the west of the Center Street Bridge, trains must use the

P&LE Easement across the LE&E Main Track and the LE&E Lead to access the Youngstown

and Southern Railway. Feichtenbiner Dep. 3, p. 21-22. Ohio Central ceased operations over the

Youngstown and Southern Railway when its lease with P&LE to operate the line expired on

September 14, 1995. STB Dep. Ex. 19.24

Despite the foregoing, Ohio and Pennsylvania Railroad briefly resumed service as the

operator for Railroad Ventures, Inc., which, without obtaining the necessary authority from the

Board, acquired ownership of the line. Ohio and Pennsylvania Railroad ultimately discontinued

operations over the Youngstown and Southern Railway pursuant to authority granted by the

Board. The Ohio & Pennsylvania Railroad Company--Adverse Discontinuance of Service

Exemption--Between Youngstown, OH, and Darlington, PA, In Mahoning and Columbiana,

Counties, OH, and Beaver County, PA, in STB Docket No. AB-555 (Sub-No. 2X), served

September 2, 1999. Thereafter, the Columbiana County Port Authority acquired the line

22 The ownership of and operating rights over the Youngstown and Southern Railway were the subject of
protracted litigation before the Board and the federal courts, which culminated in the Sixth Circuit’s
Railroad Ventures decision. The issues decided in that litigation have no apparent relevance to the instant
litigation.

23 A copy of this document is attached to the Appendix as Exhibit J.

24 A copy of this document is attached to the Appendix as Exhibit K.
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pursuant to an OFA filed in Railroad Ventures, Inc.--Abandonment Exemption-- Between

Youngstown, OH, and Darlington, PA, In Mahoning and Columbiana, Counties, OH, and Beaver

County, PA, in STB Docket No. AB-556 (Sub-No. 2X), served September 2, 1999.

Subsequently the Port Authority leased the line to Central Columbiana & Pennsylvania

Railway, Inc. Central Columbiana & Pennsylvania Railway, Inc.--Lease and Operation

Exemption--Columbiana County Port Authority, STB Finance Docket No. 33818, served

December 23, 1999. In its Order authorizing Central Columbiana & Pennsylvania Railway, Inc.

to operate the line, the Board noted that Central Columbiana & Pennsylvania Railway would be

required to operate over an easement granted by Allied Erecting and Dismantling Company, Inc.

over the portion of the line that it owned and that it would be negotiating an agreement with

Allied in the near future.

Ohio & Pennsylvania Railroad briefly recommenced operations over the Youngstown

and Southern Railway in or around December of 2004, following the Central Columbiana &

Pennsylvania Railway, Inc.'s filing for reorganization under Chapter 11 of the United States

Bankruptcy Code, 11 U.S.C. 101-11532, on June 14, 2004. Feichtenbiner Dep. 3, p. 21. The

Ohio & Pennsylvania Railroad operated over this line pursuant to an Interim Operating

Agreement with the Trustee of the Central Columbiana & Pennsylvania Railway in the

bankruptcy proceeding, Case No. 04-BK-16887T, U.S. Bankruptcy Court, E.D. Arkansas. It

received interim operating authority from the Board in Finance Docket No. 34632, The Ohio and

Pennsylvania Railroad--Acquisition and Operation Exemption--Rail Lines of Columbiana

County Port Authority in Mahoning and Columbiana Counties, OH, and Beaver County, PA,

served December 21, 2004.25 Pursuant to a subsequent order of the Bankruptcy Court, the

25 See also The Ohio and Pennsylvania Railroad – Acquisition and Operation Exemption – Rail Lines of
Columbiana County Port Authority in Mahoning and Columbiana Counties, OH and Beaver County, PA,
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Interim Operating Agreement terminated upon the effective date of Verified Notice of

Exemption filed by Eastern States Railroad, LLC in Finance Docket No. 34934, Eastern States

Railroad, LLC--Exemption for Purchase of Lease, Agreement to Acquire Leased Line, and

Assignments of Operating Rights--Central Columbiana & Pennsylvania Railway, Inc. and

Columbiana County Port Authority.26 As such, Ohio Central ceased operating the Youngstown

and Southern Railway on or about November 30, 2006, and Ohio Central is not presently using

the LE&E Main Track to access the Youngstown and Southern Railway. Feichtenbiner Dep. 3,

p. 21, Collins Dep. 2, p. 10-11. The Youngstown and Southeastern Railway Company is the

current operator of the former line of the Youngstown and Southern Railway pursuant to a sub-

lease with Eastern States Railroad, LLC. See, Youngstown & Southeastern Railway Company--

Lease and Operation Exemption--Lines of Eastern States Railroad, LLC, STB Finance Docket

No. 34962, served Dec. 21, 2006.

Notwithstanding Ohio Central’s brief periods of operations over the Youngstown and

Southern Railway, Allied has seen no documentation establishing that Ohio Central was ever an

assignee or lessee of the P&LE Easement. Thus, Allied’s position is that Ohio Central’s use of

the LE&E Main Line and the LE&E Lead has been an unauthorized trespass on the Allied

Property. Ohio Central has never produced a document or other evidence of any authority to

pass over the LE&E Main Line. Moreover, in the event that Ohio Central ever possessed any

rights under the P&LE Easement, Allied’s position is that Ohio Central’s stopping, storing and

staging of cars has been a violation of the P&LE Easement, which amounts to a trespass under

Ohio law. See infra. Finally, because the P&LE Easement only grants access over the LE&E

STB Finance Docket No. 34632 (Served Dec. 21, 2004 and available at 2004 WL 2944122). A copy of
this document is attached to the Appendix as Exhibit L.

26 A copy of this document is attached to the Appendix as Exhibit M.
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Main Line and the LE&E Lead, Ohio Central’s uses of the other “LE&E” tracks and siding has

been a trespass regardless of whether it had any rights under the P&LE Easement.

With respect to Ohio Central’s actual use of the LE&E Tracks, Ohio Central “stage[d]

customer traffic at various locations on the LE&E trackage.” Feichtenbiner Dep. 3., p. 25;

Strawn Dep. 1, p. 45. In connection with its staging of rail cars, Mr. Feichtenbiner testified that

Ohio Central primarily used the LE&E Siding, and “at times used the Allied lead, and to a much

lesser degree the Center Street pocket.” Id.27 Ohio Central used the LE&E Stub “for staging

empty equipment on its return to Youngstown … for movement to Norfolk Southern and CSX.”

Id., p. 26. Mr. Feichtenbiner testified that “there were times when the tracks would be used [for

storage] perhaps for several days consecutively,” depending on the volume of rail cars which

needed to be delivered. Feichtenbiner Dep. 3., p. 27. Furthermore, Ohio Central stored cars on

the LE&E Main Track, and would use the LE&E Siding, over which it has no rights, as the main

line. Ramun Dep. 1, p. 48, 84-85.

It is significant to note that the relief Allied seeks would have no effect on Ohio Central’s

operation. Indeed, Mr. Collins confirmed that precluding Ohio Central from stopping, staging or

storing rail cars on the LE&E Tracks would have no negative impact on its rail operations.

Collins Dep. 2, p. 55.

D. Authority Issued by the Board or the ICC Regarding the Tracks.

1. ICC or Board Authority Regarding the LTV Easement.

Allied is unaware of any authority issued by the Interstate Commerce Commission

(“ICC”) or the Board which permits Ohio Central to operate over the LTV Easement. Mr.

Collins, testifying as the corporate representative of the Respondents, was likewise unaware of

27 Additionally, Ohio Central damaged the tracks of the Center Street Pocket by placing overloaded cars
containing construction and demolition debris on those tracks. Feichtenbiner Dep. 3, p. 25-26. These
damages to Allied’s tracks have never been repaired.
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any authority issued by the ICC or the Board which permits Ohio Central to operate over the

LTV Easement. Collins Dep. 2, p. 35-37.

Although a document has been produced in this litigation which pertains to a common

carrier license issued to The Mahoning Valley Railway in 1981 (STB Exhibit 27),28 nothing

indicates that this document, or any other document of which Allied is aware, authorizes Ohio

Central to operate over the LTV Easement. In other words, besides the LTV Easement, Ohio

Central has no known authority - legal, contractual, regulatory or otherwise - to operate over the

LTV Easement.

2. ICC or Board Authority Regarding the P&LE Easement.

As with the LTV Tracks, Allied is not aware of any authority issued by the Interstate

Commerce Commission or the Board which permits or permitted Ohio Central to operate over

the LE&E Tracks/P&LE Easement.

As mentioned above, filings with the Board reflect that the P&LE Easement is now

owned by Eastern States Railroad, LLC, which in turn has engaged intervenor Youngstown &

Southeastern Railway Company, LLC to operate the line. See Verified Notice of Exemption of

Eastern States Railroad, LLC Pursuant to 49 C.F.R. §1150.31, STB Finance Docket No. 34934

(dated Nov. 21, 2006).29 It is undisputed that Ohio Central presently has no rights to operate

over the P&LE Easement. See Reply of Respondents, filed Nov. 23, 2009, p. 6, ¶ 36 (“Admitted

that the rights of [Ohio and Pennsylvania Railroad over the P&LE tracks] terminated as of

December 1, 2006.”).

28 A copy of this document is attached to the Appendix as Exhibit N.

29 The recent transfers and assignments of the P&LE Easement are chronicled in this document.
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E. Summit View and Genesee and Wyoming are Proper Parties.

As stated above, Summit View is the corporate parent of the Ohio Central railroads, and

Genesee and Wyoming is the corporate parent of Summit View. Although the individual

railroads which are named as respondents are the entities which actually operate over the

disputed Easements, Summit View and Genesee and Wyoming were properly named as parties

to ensure that any declaratory order by the Board applies not only to the Ohio Central railroads,

but also to their corporate parents. Thus, when this action is resolved, Summit View and

Genesee and Wyoming will be bound to any declaratory order under principles of collateral

estoppel and/or res judicata, and will be unable to avoid any declaratory order by using other

third party railroads which they control. Furthermore, Allied is unaware of any legal authority

which prohibits naming Summit View and Genesee and Wyoming as parties to this declaratory

order proceeding. Therefore, the Board should find that both Summit View and Genesee and

Wyoming are proper parties to this proceeding.

VI. The Issues Raised in the Amended Complaint are Outside the Board’s Jurisdiction.

It is Allied’s position that the Board does not have jurisdiction over the claims which are

set forth in the Amended Complaint, i.e., the enforcement of the private property rights created

by the Easements – which are voluntary agreements entered into by the railroads.

Numerous decisions make it clear that the Board does not have jurisdiction over the

subject matter of this action. For example, in PCS Phosphate Company, Inc. v. Norfolk Southern

Corp., 559 F.3d 212 (4th Cir. 2009), the United States Court of Appeals for the Fourth Circuit

held that judicial enforcement of an easement granted by a landowner to the predecessors in

interest of the railroad is not preempted by the ICCTA “because it is not the sort of rail

‘regulation’ contemplated by the statute and, as a voluntary agreement, does not ‘unreasonably

interfere’ with rail transportation.” PCS Phosphate, 559 F.3d at 214. In that case, prior owners
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of a phosphate mine granted an easement to a predecessor railroad to construct a rail line over

the mine property. Id. at 215. The easement contained a covenant whereby the railroad agreed

to relocate the rail line, at its expense, if the mine owners deemed relocation to be necessary to

mine operations. Id. Many years later, the mine owners determined that mining under the rail

line was necessary, and requested the railroad to relocate the rail line pursuant to the easement.

Id. at 216. After the railroad refused to relocate the rail line, the mine owners relocated the line

at their own expense and sued the railroad to recover their expenses. Id.

On appeal, the U.S. Court of Appeals held (as did the district court) that the enforcement

of the easement was not preempted by the ICCTA, and rejected an overly broad construction of

the ICCTA preemption clause. First, the court observed that ICCTA’s preemption clause

“focuses specifically on regulation,” and that “Congress narrowly tailored the ICCTA

preemption provision to displace only regulation, i.e., those state laws that may reasonably be

said to have the effect of managing or governing rail transportation, while permitting the

continued application of laws having a more remote or incidental effect on rail transportation.”

Id. at 218. The court’s further analysis is instructive on what is and is not preempted by the

ICCTA:

Voluntary agreements between private parties, however, are not
presumptively regulatory acts, and we are doubtful that most private
contracts constitute the sort of “regulation” expressly preempted by
[ICCTA]. If contracts were by definition “regulation,” then
enforcement of every contract with “rail transportation” as its subject
would be preempted as a state law remedy “with respect to regulation
of rail transportation.” 49 U.S.C. §10501(b). Given the statutory
definition of “transportation,” this would include all voluntary
agreements about “equipment of any kind related to the movement of
passengers and property, or both, by rail.” See 49 U.S.C. §10102(9)
(defining “transportation”). If enforcement of these agreements
were preempted, the contracting parties’ only recourse would be
the “exclusive” ICCTA remedies. But the ICCTA does not include
a general contract remedy. Such a broad reading of the preemption
clause would make it virtually impossible to conduct business, and



{J1427156.1} 20

Congress surely would have spoken more clearly, and not used the
word “regulation,” if it intended that result.

Id. at 218-19 (emphasis added).

The court went on to review the legislative history of the ICCTA, which makes clear that

the intent of Congress was simply to preempt “State economic regulation of railroads,” not to

preempt enforcement of “all voluntary agreements about rail transportation.” Id. at 220

(emphasis in original). As the court observed, “[t]he STB itself has emphasized that courts, not

the STB, are the proper forum for contract disputes, even when those contracts cover subjects

that seem to fit within the definition of ‘rail transportation.’” Id. (citing The N.Y., Susquehanna

& W. Ry. Corp. – Discontinuance of Service Exemption, 2008 WL 4415853 (STB Sept. 30,

2008)).

Additionally, the Board has held that a party to a contract involving real estate cannot

escape its voluntary contractual commitments by invoking the preemptive effect of §10501 of

the ICCTA. Township of Woodbridge v. Consolidated Rail Corp., STB Docket No. 42053 (STB

served December 1, 2000), clarified (STB served March 23, 2001), and available at 2000 STB

LEXIS 709, 2000 WL 1771044 and 2001 STB LEXIS 299, 2001 WL 283507, respectively. In

Woodbridge, a railroad company entered into a valid and enforceable agreement curtailing the

“idling of locomotives and switching of rail cars . . . between 10:00 p.m. and 6 a.m.” as part of a

settlement of a lawsuit filed by the Township of Woodbridge (the “Township”). 2000 WL

1771044, *1. The Township later filed an action with the Board seeking a declaration that the

railroad company was bound by the settlement agreement, and that the settlement agreement

could be enforced in federal or state courts. Id. The Board agreed with the Township. Id. at *3-

4. In declining to rule on the merits of the contract disputes, the Board noted that while

regulatory action that affected railroad operations was preempted, commitments entered into by

way of voluntary contracts are not. Id. at *3. The Board further declined to consider preemption
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issues that “would have been involved” if the case were one of legislative regulation. Id. Such

voluntary agreements, the Board indicated, could be seen as indicating the railroad’s own

“determination and admission that the agreements would not unreasonably interfere with

interstate commerce.” Id.

Similarly, in Pejepscot Industrial Park, Inc. v. Maine Central Railroad Co., the United

States District Court for the District of Maine explained:

In its initial decision, the STB concluded that a rail carrier that
voluntarily enters into an otherwise valid and enforceable agreement
cannot use the preemptive effect of section 10501(b) to shield it from
its own commitments, provided that the agreement does not
unreasonably interfere with interstate commerce. In clarifying that
earlier decision, the STB subsequently noted that a rail carrier that
enters into such agreements is not precluded from arguing “as a matter
of contract interpretation that: (1) unreasonable interference with
interstate commerce would result if these voluntary agreements are
interpreted [in the manner sought by the plaintiff], and (2) in
considering enforcement, the court should give due regard to the
impact on interstate commerce.”

297 F.Supp.2d 326, 330, 332-33 (D. Me. 2003) (internal citations omitted).

The court in Pejepscot held that the plaintiff’s breach of contract claim was not

preempted by the ICCTA and, therefore, would not be dismissed. Id. at 333. See also Pejepscot

Industrial Park, Inc. – Petition for Declaratory Order, STB Finance Docket No. 33989, 2003 STB

LEXIS 253 (STB served May 15, 2003) (“[W]e in the past determined that a carrier cannot

invoke the preemption provisions of 49 U.S.C. §10501(b) to avoid its obligations under a

presumably valid and otherwise enforceable agreement that it has entered into voluntarily, where

enforcement of the agreement would not unreasonably interfere with interstate commerce.”); see

also CSX Transportation, Inc. – Petition for Declaratory Order, STB Finance Docket No. 34662

n. 14, 2005 STB LEXIS 134 n. 14 (STB served March 14, 2005). Based upon the foregoing

authorities, the claims set forth in the Amended Complaint are outside of the Board’s

jurisdiction.
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In this regard, the testimony of David Collins, president of the Ohio Central Railroad

system could not be more determinative. Originally, in order to force a referral to the STB from

the state court, Ohio Central turned in the affidavit of Mr. Collins in which he stated that there

was a need to store railcars on the tracks in question and that prohibiting such use would “greatly

interfere with [Ohio Central’s] interstate rail operations.” (Appendix Ex. D, at 37-52.)

However, Mr. Collins now readily admits that, due to the low volume of traffic and lack of any

active customers along the subject tracks, stopping or storing railcars on the tracks on Allied’s

property is not necessary, and prohibiting such activities would not interfere with Ohio Central’s

interstate rail operations. (Appendix Ex. D, at 14, 26, 47, 52 55.) Mr. Collins also admitted that

Ohio Central could serve its customers in Castlo Industrial Park (just “off the MVRY Map” to

the East) without ever having to pass over the tracks on Allied’s property; the connections from

CSX to the East could be made by using CSX and/or Norfolk Southern tracks (thereby bypassing

Allied’s property), but Mr. Collins said Ohio Central would not take such routes simply because

of the economics involved. (Appendix Ex, D, at 19-25; see also Appendix Ex. F, Feichtenbiner

12/17/10 Dep., at 40-41 (citing “the charges that would be involved” as precluding alternative

routes)). The bottom line is that Ohio Central believed it could take advantage of a smaller,

private landowner by using Allied’s land as a switchyard and avoiding the charges it would have

to pay someone else. This case is designed to remedy that basic injustice that went on for well

over twelve years.

If, as Respondents will contend, the claims set forth in the Amended Complaint are

completely preempted by the ICCTA, then as a practical matter all railroad easements will be

effectively meaningless because the landowner would have no recourse whatsoever against a

railroad for violating the easement. In other words, once a railroad obtained an easement, it

would be able to ignore the terms of the easement because any attempt to enforce the easement’s
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terms would be preempted by ICCTA. However, as explained above, the scope of ICCTA

preemption does not extend so far as to render railroad easements meaningless.30 Therefore, the

Board should issue a declaratory order stating that the Easements are fully enforceable in the

Court of Common Pleas of Mahoning County, Ohio.

VII. The LTV and P&LE Easements Do Not Allow Respondents to
Store or Stage Cars on the Tracks Covered by The Easements.

The legal analysis set forth below is included in the event that the Board determines that

it has jurisdiction to determine whether the Easements have been violated.

Under the plain language of the Easements, Ohio Central is not permitted to stop, store or

stage rail cars on the tracks which are subject to the Easements. As stated above, the LTV

Easement provides a “non-exclusive” easement to “operate, use, maintain, repair, restore, replace

and abandon (at LTV’s sole cost and expense) the railroad tracks and related equipment located

on the property …” Similarly, the P&LE Easement provides “a perpetual, non-exclusive

easement over that portion of the main line acquired by the Grantor herein [i.e., Allied Erecting]

… for the sole purpose of providing railroad operations thereover as a part of the operation of the

former Youngstown & Southern Railway system.”31

The term “non-exclusive” is expressly used in both Easements. This language

demonstrates that the holders of the Easements are not the only entity with the right to operate

over the LTV Tracks. Nothing restricts Allied’s ability to make use of the tracks which are

30 If the enforcement of railroad easements were completely preempted by the ICCTA, landowners would
have no incentive to grant such easements due to the complete lack of an enforcement mechanism. A
railroad easement would, as a practical matter, operate as a conveyance of the real estate, which is an
absurd result and cannot be the intent of Congress in enacting the ICCTA.

31 As mentioned above, the P&LE Easement expressly applies only to the “main line,” and does not grant
an easement over the “LE&E Siding” tracks, the “Allied Lead” tracks or the “LE&E Stub” tracks, all of
which are located on the Allied Property. Thus, any use of the “LE&E Siding” tracks, the “Allied Lead”
tracks or the “LE&E Stub” tracks by Ohio Central (or anyone else) was a trespass.
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subject to the Easements (aside from Ohio Central’s misuses of the tracks), or to grant another

easement over these tracks to a third party.

By constantly and intentionally blocking the LTV Tracks through the stopping, storing

and staging of rail cars, Ohio Central has greatly exceeded the scope and intent of the LTV

Easement. Similarly, to the extent that Ohio Central ever enjoyed any rights over the P&LE

Easement, its rights were likewise limited to passing over the LE&E Main Track. The stopping,

storing and staging of cars on the LE&E Main Track was a violation of the P&LE Easement.

Furthermore, the fact that the P&LE Easement applies to travel over a former main line further

demonstrates that Ohio Central’s stopping, storing and staging of rail cars thereon was a

violation of the P&LE Easement. See, e.g., Collins Dep. 2, p. 46-47 (characterizing the practice

of parking rail cars on a main line as a “disaster”).

Ohio Central’s document entitled “The Ohio Central Railroad System, Youngstown

Division, Operations Bulletin No. 1” (the “Operations Bulletin”)32 clearly shows Ohio Central’s

understanding that the Easements were non-exclusive, and that it was not permitted to stop, store

or stage cars on the Easements. With respect to the LE&E Main Track, the Operations Bulletin

provides as follows:

The section of the former Lake Erie & Eastern Railway (LE&E) track extending
between the Darlington Junction Switch and its connection to the NS CP 61 is not
owned nor controlled by the Ohio Central Railroad System (OCRS). The owning
entity [i.e., Allied Erecting] has provided written authority to multiple entities for
use of this section of the former LE&E as a thoroughfare and such use must be
considered to be on a “first-come, first-served” basis only. Use of any trackage
appurtenant to this section of track is prohibited. Any OCRS use of this track
must be performed at a speed which will allow stopping within one-half the range
of vision not exceeding 10 MPH.

32 A copy of this document is attached to the Appendix as Exhibit O.
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Operations Bulletin, p. 13.33 Similarly, with respect to the LTV Tracks, the Operations Bulletin

provides that “[t]he following MVRY tracks must not be used for holding any cars, locomotives

or on-track-equipment: No. 220, No. 1 Main, No. 2 & No. 3 Main east of the Center Street

Bridge; No. 4 Main Pocket.” Therefore, Ohio Central’s own internal documents demonstrate

that its uses of the LTV Tracks and the LE&E tracks were in violation of the Easements.

Ohio Central’s limited rights to operate over the LTV Easement are further limited by its

Stock Purchase Agreement and the accompanying Transportation Services Agreement with

LTV.34 At the time of the creation of the LTV Easement, LTV owned other real property

adjacent to, and in the vicinity of, the property it conveyed to Allied Industrial, namely the LTV

“Copperweld” facility. Strawn Dep. 3, p. 57-58; Transportation Services Agreement, p. 1

(unnumbered).35 In connection with the sale of the Mahoning Valley Railway Company to

Summit View, LTV and the Mahoning Valley Railway Company entered into the Transportation

Services Agreement in order for the Mahoning Valley Railway Company to provide

“transportation services at its LTV Copperweld facilities …” Transportation Services

Agreement, p. 1 (unnumbered). The Stock Purchase Agreement provides the following

limitation on Mahoning Valley Railway Company’s right to operate: “following the Closing, the

[Mahoning Valley Railway Company] will not have the right to operate within the Youngstown

Facilities (except to the extent expressly provided in Transportation Services Agreement

appended hereto as Exhibit E).” Stock Purchase Agreement, p. 9, ¶ 3.2.5(a). The Transportation

Services Agreement, in turn, defines the “Youngstown Facilities” as the “LTV Copperweld

facilities at Youngstown, Ohio, and/or at new facilities that may be built on the real property

33 Mr. Feichtenbiner confirmed that this language refers to the tracks to which the P&LE Easement
applies. Feichtenbiner Dep. 3, p. 83.

34 A copy of the Transportation Services Agreement is attached to the Appendix as Exhibit P.

35 As explained below, Allied Industrial now owns the LTV Copperweld facility.
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occupied by LTV Copperweld in Youngstown, Ohio (together, the ‘Youngstown Facilities,’ a

map of which is attached hereto as Exhibit A).” See Transportation Services Agreement, p. 1.

The map attached at Exhibit A covers numerous large parcels of industrial land along the

Mahoning River, including (on unnumbered page 4 of the map) the tracks which are subject to

the LTV easement. Because the Mahoning Valley Railway Company is not providing services

to the LTV Copperweld facility (which, as explained below, is now owned by Allied), its rights

over the LTV Easement are limited to merely passing across the LTV Tracks.

Based upon Ohio Central’s own admissions and the limitations on its ability to operate

over the LTV Easement imposed by the Transportation Services Agreement, the Board should

issue a declaratory order finding that Ohio Central violated the terms of the Easements.

VIII. Allied Is Entitled to Damages Due to Respondents’ Trespass.

The legal analysis set forth below is included in the event that the Board determines that

it has jurisdiction to determine what damages Allied is entitled to in the State Court Action.36

The Board should declare that Allied is entitled to damages under Ohio’s common law of

trespass due to Respondents’ violations of the Easements and/or Allied’s property rights where

no valid easement even existed. Under Ohio law, “[t]o use the land beyond the proper scope of

an easement is a violation of the property rights of the owner of the fee.” 36 Ohio Jur. 3d

Easements and Licenses § 52; see also McKenzie v. Neville, 40 N.E.2d 185, 191-192 (Ohio App.

5, 1941) (granting an individual the right to close off an easement against trespassing freight

trucks of a company that had impermissibly enlarged the original scope of the easement grant);

Bayes v. Toledo Edison Co., Nos. L-03-1177, L-03-1194, 2004 WL 2426234 (Ohio App. 6, Oct.

36 As set forth in Ohio Central’s letter to the Board dated August 26, 2010, “[t]he parties understand that
… the Board will not perform any calculation of damages or determine the amount of Allied’s damages,
if any. Accordingly, … the parties will not be submitting any evidence or expert reports to the Board on
the amount of damages.” Consistent with this letter, no evidence regarding the type or amount of Allied’s
damages, including issues regarding contamination of the Allied property or damages to Allied’s tracks,
has been submitted. These issues regarding damages will be decided in the Court of Common Pleas of
Mahoning County, Ohio.
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29, 2004) at *8-9 (noting that if an individual operates beyond the scope of the easement, a

trespass action may be maintained); Gibbs v. Secrest, No. 2004-L-058, 2005 WL 1940305 (Ohio

App. 11, Aug 12, 2005) at *4 (noting that when the “letter of the easement” is violated, a trespass

occurs).

The foregoing authorities make it clear that under Ohio law, an easement holder who has

exceeded the scope of the easement is a trespasser and is liable to the easement holder for

damages.37 Therefore, the Board should declare that Respondents’ violations of the Easements

entitles Allied to recover any and all damages which are available under Ohio law in a trespass

action.

IX. Whether Ohio Central’s Rights Under the LTV Easement Agreement Have
Terminated Should be Determined in the Court of Common Pleas of Mahoning
County, Ohio.38

As discussed above, at the time of the creation of the LTV Easement, LTV owned other

real property adjacent to, and in the vicinity of, the property it conveyed to Allied Industrial,

namely the LTV “Copperweld” facility. Strawn Dep. 3, p. 57-58. LTV’s continued ownership

of the “Copperweld” facility necessitated that LTV retain the right to access its facility over the

industrial and/or spur lines at issue herein. The “Copperweld” facility is located on parcels of

37 Ohio law is consistent with the common law of numerous other states on this issue. See, e.g., Sanders
v. City of Seattle, 156 P.3d 874, 883 (Wash. S.C. 2007) (“Trespass occurs upon the misuse or
overburdening of an easement.”). See also, Koeppen v. Bolich, 79 P.3d 1100, 1110 (Mont. 2003) (“If the
owner of an easement exceeds his rights either in the manner or the extent of its use, or if he enters upon
or uses the land of the servient estate for any unauthorized purposes, he is guilty of a trespass and the
servient owner may maintain such action.”).

38 Allied’s position is that the Board does not have jurisdiction to determine this issue of state property
law. However, Allied has raised this issue so that the Board can determine whether it is within the
Board’s jurisdiction to decide it. Also, the ownership of Lot No. 62188 is in dispute in a separate lawsuit
between Allied and Ohio Central which is pending before the Court of Common Pleas of Mahoning
County, Ohio at civil action no. 2009-cv-2835. In short, Ohio Central contends that Mahoning Valley
Railway Company still owns Lot No. 62188, and that the transfers of Lot No. 62188 from Mahoning
Valley Railway Company to Gearmar Properties, Inc., and in turn to Allied Industrial, were invalid for
various reasons. This case has been stayed pending the resolution of various issues which have been
referred to the Board for resolution, and a separate Petition for Declaratory Order will be filed by Allied
Industrial (the sole plaintiff) shortly.
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property which are now known as Youngstown City Lot Nos. 62320 and 62188. See Appendix

Ex. G.

By Purchase Agreement dated March 26, 2009, Allied Industrial purchased Youngstown

City Lot Nos. 62320 and 62188, as well as all appurtenances pertaining to the property, all

improvements pertaining to the property, certain personal property located on or about the

property, and all other property rights from Gearmar Properties, Inc. (“Gearmar”).39 Thus,

Allied Industrial now owns the property which the LTV Easement is intended to serve, as well as

the property upon which the LTV Easement is located. Under Ohio law, the doctrine of “merger

by ownership” provides that “a servitude may not be impressed upon an estate of another estate

when both estates are owned by the same person.” Shah v. Smith, 908 N.E.2d 983, 986 (Oh.

App. 2009). “Thus, an easement is extinguished by merger when the dominant and servient

tenements come into the ownership of the same party.” Shah, 908 N.E.2d at 986.

It is Allied’s position that Ohio Central’s rights under the LTV Easement have been

terminated, under the “merger by ownership” doctrine, by Allied Industrial’s purchase of

Youngstown City Lot Nos. 62320 and 62188. Allied believes that Ohio Central will contend, as

it has with nearly every other issue regarding Allied’s property, that the issue of merger of the

LTV Easement should be decided by the Board. However, as discussed above, the Board has

made it clear that it does not decide issues regarding state law property rights, which would

include whether an easement has been extinguished under the doctrine of “merger by

ownership.” See, e.g, Central Kansas Railway, LLC – Abandonment Exemption, Marion and

McPherson Counties, KS, STB Finance Docket AB-406 (Sub – No. 6X)(Served May 8, 2001),

2001 WL 489991.) Therefore, the Board should declare that the Court of Common Pleas of

Mahoning County is the proper forum to decide whether Ohio Central’s rights under the LTV

39 A copy of the Purchase Agreement is attached to the Appendix as Exhibit Q.
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Easement were extinguished by Allied’s purchase of Youngstown City Lot Nos. 62320 and

62188.

X. Conclusion

Based upon all of the foregoing reasons and authorities, Petitioners respectfully request a

declaration that the issues raised by Allied’s Amended Complaint do not fall within the Board’s

jurisdiction, and that this action should be remanded to the Court of Common Pleas of Mahoning

County, Ohio for the resolution of all issues raised therein.

In the alternative, Petitioners respectfully request a declaration that the Easements do not

allow Ohio Central to stop, store or stage cars on the tracks covered by the Easements, and that

Allied is entitled to damages due to Ohio Central’s violations of the Easements and/or Allied’s

common law property rights. Petitioners also request a declaration that Ohio Central, its

successors and assigns presently have no operating or other property rights over the railroad

tracks which are related to the P&LE Easement, and the siding and other tracks for which neither

Ohio Central nor any other railroad company ever had any easement whatsoever (i.e., LE&E

Siding, Allied Lead, Center Street Pocket, and LE&E Stub). Finally, Petitioners request a

declaration that the issue of whether the rights created by the LTV Easement have been

extinguished by virtue of Allied’s purchase of adjacent properties should be decided in the Court

of Common Pleas of Mahoning County, Ohio.

Respectfully submitted,

/s/ Richard H. Streeter
Richard H. Streeter, Esq.
5255 Partridge Lane, NW
Washington, DC 20016
202-363-2011
202-363-2012 (fax)
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Christopher R. Opalinski, Esquire
Ohio Bar No. 0084504
copalinski@eckertseamans.com

F. Timothy Grieco, Esquire
Pa. I.D. No. 81104
tgrieco@eckertseamans.com

Jacob C. McCrea, Esquire
Pa. I.D. No. 94130
jmccrea@eckertseamans.com

Eckert Seamans Cherin & Mellott, LLC
44th Floor, 600 Grant Street
Pittsburgh, PA 15219

Attorneys for Petitioners, Allied Erecting
and Dismantling, Inc. and Allied Industrial
Development Corporation

Dated: January 10, 2011
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Petitioners’ Opening

Statement was served upon the following counsel by first class United States mail, this 10th day

of January, 2010.

C. Scott Lanz, Esquire
Thomas Lipka, Esquire

Manchester, Bennett, Powers & Ullman
Atrium Level Two

The Commerce Building
201 East Commerce Street
Youngstown, OH 44503

Eric M. Hocky, Esquire
Thorp Reed & Armstrong, LLP

One Commerce Square, Suite 1000
2005 Market Street

Philadelphia, Pennsylvania 19103

Richard H. Streeter /s/
Richard H. Streeter, Esq.
5255 Partridge Lane, NW
Washington, DC 20016
202-363-2011
202-289-1330 (fax)

Attorneys for Petitioners Allied Erecting
and Dismantling, Inc. and Allied Industrial
Development Corporation



1

BEFORE THE SURFACE TRANSPORTATION BOARD
DEPARTMENT OF TRANSPORTATION

WASHINGTON, D.C. 20423

ALLIED ERECTING AND
DISMANTLING, INC. and ALLIED
INDUSTRIAL DEVELOPMENT
CORPORATION,

Petitioners,

v.

OHIO CENTRAL RAILROAD, INC.,
OHIO & PENNSYLVANIA
RAILROAD COMPANY, THE
WARREN & TRUMBULL RAILROAD
COMPANY, YOUNGSTOWN &
AUSTINTOWN RAILROAD, INC.,
THE YOUNGSTOWN BELT
RAILROAD COMPANY, THE
MAHONING VALLEY RAILWAY
COMPANY, and SUMMIT VIEW, INC.,
collectively d/b/a The Ohio Central
Railroad System, and GENESEE &
WYOMING, INC.,

Respondents.

:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:

STB Docket No. FD 35316

PETITIONERS’ APPENDIX IN SUPPORT OF OPENING STATEMENT

Exhibit Description

A. Allied’s Amended Complaint in the State Court Action

B. John Ramun’s April 1, 2009 Deposition

C. Excerpts from William Strawn’s April 15, 2009 Deposition

D. Excerpts from David Collins’ December 9, 2010 Deposition

E. Map of Mahoning Valley Railway Territory – West End

F. Excerpts from Terry Feichtenbiner’s December 17, 2010 Deposition



2

G. Replat of Youngtstown City Lot No. 62188 and 62320

H. Stock Purchase Agreement regarding Mahoning Valley Railway Company,
dated March 30, 2001

I. Excerpts from Terry Feichtenbiner’s April 14, 2009 Deposition

J. News Release dated June 26, 1995

K. Letter dated November 15, 1996 from J.P. Hartman to William Strawn

L. Ohio and Pennsylvania Railroad – Acquisition and Operation Exemption – Rail
Lines of Columbiana County Port Authority in Mahoning and Columbiana
Counties, OH and Beaver County, PA, STB Finance Docket No. 34632

M. Verified Notice of Exemption of Eastern States Railroad, LLC, STB Finance
Docket No. 34934 (dated November 21, 2006)

N. ICC Finance Docket No. 29658, dated August 6, 1981

O. Ohio Central Operations Bulletin No. 01, dated January 1, 2007

P. Transportation Services Agreement regarding Mahoning Valley Railway
Company, dated May 3, 2001

Q. Purchase Agreement dated March 26, 2009 between Allied Industrial
Development Corporation and Gearmar Properties, Inc.
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Respectfully submitted,

Richard H. Streeter, Esquire
Partridge Lane, NW
Washington, DC 20016
(202) 363-2011
Fax: (202) 289-1330

Christopher R. Opalinski, Esquire
Pa. I.D. No. 35267
Ohio Bar No. 0084504
copalinski@eckertseamans.com

F. Timothy Grieco, Esquire
Pa. I.D. No. 81104
tgrieco@eckertseamans.com

Jacob C. McCrea, Esquire
Pa. I.D. # 94130
jmccrea@eckertseamans.com

Eckert Seamans Cherin & Mellott, LLC
44th Floor, 600 Grant Street
Pittsburgh, PA 15219

Attorneys for Petitioners
Allied Erecting and Dismantling, Inc.
Allied Industrial Development Corporation

Dated: January 10, 2011



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Petitioners’ Appendix in

Support of Opening Statement was served upon the following counsel by First Class United

States mail, this 10th day of January, 2011.

C. Scott Lanz, Esquire
Thomas Lipka, Esquire

Manchester, Bennett, Powers & Ullman
Atrium Level Two

The Commerce Building
201 East Commerce Street
Youngstown, Ohio 44503

Eric M. Hocky, Esquire
Thorp Reed & Armstrong, LLP

One Commerce Square, Suite 1000
2005 Market Street

Philadelphia, Pennsylvania 19103

F. Timothy Grieco, Esquire /s/
F. Timothy Grieco, Esquire

Eckert Seamans Cherin & Mellott, LLC
44th Floor, 600 Grant Street
Pittsburgh, PA 15219

Attorneys for Petitioners
Allied Erecting and Dismantling, Inc.
Allied Industrial Development Corporation

(J1476414.; dox)
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