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BACKGROUND 

The International Warehouse Logistics Association (IWLA) is a trade association of 

more than 500 third-party warehouse based logistics providers (3PL Warehouses). The IWLA is 

rooted back to 1891 when it was known as the American Warehouse Association (AWA). In 

fact, the AWA is a founding member of the U.S. Chamber of Commerce. Companies 

represented by the IWLA range in size from 10,000-square-foot, single-city warehouses to 

international companies with more than 25 million square feet of warehouse space in cities all 

over North America and the world and serviced by rail, air, water, and truck. Our members 

employ nearly 100,000 people in North America and are a vital and growing component of the 

overall logistics industry. In fact, Brampton Enterprises, LLC is a member of the IWLA and was 

the defendant in the most recent key case on demurrage (Norfolk Southern Railway Company v. 

Brampton Enterprises, LLC, 586 F.3d 1273 (11th Cir. 2009)). 

The IWLA recognizes that there is a purpose for demurrage. 3PL Warehouses catmot 

function without an efficient transportation system. Therefore, the IWLA recognizes that 

demurrage and detention contribute towards making that system more efficient. IWLA members 

benefit from demurrage that is computed and charged in a way that fulfills the national needs 

related to 1) freight car use and distribution, 2) maintenance of an adequate supply of freight 

cars, as required under 49 U.S.C. §10746, and 3) based on contractual liability. Demurrage is 

not the problem. The problem arises when carriers seek to impose demurrage and detention 

charges on 3PL Warehouses without their consent. A contract cannot exist v̂ dthout a meeting of 

the minds as to its essential terms. 
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ISSUES 

J) Describe the circumstances under which intermediaries ought to be found liable for 

demurrage in light of the dual purposes of demurrage. Notwithstanding the ICC's decision in 

Eastern Central, is there a reason why we should not presume that a party that accepts freight 

cars ought to be the one that is liable regardless of its designation on the bill of lading, so long 

as it has notice of its liability it accepts cars? 

RESPONSE: It is our position that 3PL Warehouses are not per se "intermediaries" as it relates 

to the transport of goods, including by rail. Instead, it is our position that as 3PL Warehouses, 

our function (contractually and otherwise) is outside the transport of the goods. It is our position 

that there is a separate and distinct relationship with our customers, whom we refer to as 

depositors. And while we acknowledge that in many instances our depositors are also shippers 

who contract with rail carriers, we have no beneficial interest in those goods that oiu* depositors 

ship. Nor do we have any direct contractual relationship to the rail carriers. 

The IWLA agrees that demurrage is a contractual liability that should not be imposed on 

any party, 3PL Warehouses included, without their consent. The IWLA endorses the 11' 

Circuit's decision in Norfolk Southern Railway Company v. Brampton Enterprises, LLC, 586 

F.3d 1273 (11* Cir. 2009) {Brampton) because that decision reinforces the longstanding 

principal that demurrage and detention are contractual liabilities that should not be imposed on a 

party without its consent. 

We should not presume that a party that accepts freight cars ought to be the one that is 

liable for demurrage, regardless of its designation on the bill of lading. 3PL Warehouses do not 

negotiate rates or volumes with railroads, nor do they control the timing and volume of the 
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freight cars into their facilities. For example, there is no denying that railroads on occasion 

"bunch" cars in transit in order to maximize the efficiency of their trains. Proof of this allegation 

is that cars leave a shipper/depositor's facility on different days (sometimes as much as a week 

apart), yet arrive at the destination on the same train. In this instance, there is no data provided 

by the railroads that would allow for an investigation into which cars were "bunched," and while 

this practice may promote efficient rail traffic, it can overflow the 3PL Warehouses. Such 

practices are beyond the control the 3PL Warehouse. There should be no liability for demurrage 

to the railroad by the 3 PL Warehouse, regardless of the designation on the bill of lading. 

The ICC's decision in Eastern Central was and is well founded. It must still be unlawful 

to presume that a party that accepts freight cars ought to be the one that is liable regardless of its 

designation on the bill of lading. It should be argued that since Eastern Central (1969). 3PL 

Warehouses have substantially less information and paperwork to alert them to errors when 

misidentified by carriers. 

2) Explain how the paperwork attending a shipment of property by rail is processed and 

how it gives (or does not give) all affected parties (rail carriers, shippers, consignee-owners, 

warehousemen, etc.) notice of the status they are assigned in the bill of lading. For purposes of 

assessing demurrage, should it be a requirement that electronic bills of lading accurately reflect 

the de facto status of each party in relation to other parties involved with the transaction? If so, 

and if electronic bills of lading do not accurately reflect the de facto status of each party in 

relation to other parties involved in the transaction, please suggest changes that will ensure that 

they do. 
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RESPONSE: 3PL Warehouses rarely, if ever, see the paperwork that accompanies the transport. There 

may be occasions where a packing slip is in an envelope taped to the side of the boxcar when the car 

arrives, but most often 3 PL Warehouses receive no notification or copy of any of the paperwork. IWLA 

3 PL Warehouses have spent significant time and resources sending multiple notifications to their 

depositors that ship by rail that they should never be named as the consignee. In fact, the Standard Terms 

and Conditions promulgated by the IWLA specifically addresses demurrage issues and the improper 

characterization of 3 PL Warehouses. Section 2 of the Standard Contract Terms and Conditions for 

Merchandise Warehouses (Approved and promulgated by American Warehouse Association, 

October 1968; revised and promulgated by International Warehouse Logistics Association, 

January 1998 and November 2008) states in part: 

SHIPMENTS TO AND FROM WAREHOUSE - Sec. 2 
Depositor agrees that all Goods shipped to Warehouse shall identify Depositor on 
the bill of lading or other contract of carriage as the named consignee, in care of 
Warehouse, and shall not identify Warehouse as the consignee. If, in violation of 
this Contract, Goods are shipped to Warehouse as named consignee on the bill of 
lading or other contract of carriage. Depositor agrees to immediately notify 
carrier in writing, with copy of such notice to Warehouse, that Warehouse named 
as consignee is the "in care of party" only and has no beneficial title or interest 
in the Goods. 

Each bill of lading should accurately reflect the de facto status of each party in relation to 

the other parties involved with the transaction. Notwithstanding, non-contractual parties such as 

3PL Warehouses cannot be held liable for being improperly named. The railroads must establish 

best practices for correcting their procedure of misidentifying parties. 

2) With the repeal of the requirement that carriers file publicly available tariffs, how can 

a warehouseman or similar non-owner receiver best be made aware of its status vis a vis 

demurrage liability? Does actual placement of a freight car on the track of the shipper or 

receiver constitute adequate notification to a shipper, consignee or agent that a demurrage 
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liability is being incurred? What about constructive placement (placement at an alternative 

point when the designated placement point is not available)? 

RESPONSE: As outlined above, 3PL Warehouses should only be liable for demurrage when 

they explicitly agree with their customers to be contractually liable. 3PL Warehouses, like other 

businesses, realize that their service level may directiy affect the cost and efficiency of their 

customers' businesses. It should be noted that due to the extensive variety of customers and 

products, 3PL Warehouse contracts will vary by customer on issues like how many cars they will 

accept, how long they are allowed to unload, indemnity for demurrage claims by railroads, limits 

on amount of demurrage per day/month, etc. There is also a wide variety of service capacities 

for 3PL Warehouses along the rail lines. Therefore, each 3PL Warehouse tailors their contract to 

their individual capabilities and their individual customer requirements. It is impractical and 

unfair to allow rail carriers to unilaterally, systematically, and without contract assess demiurage 
I 

liability on this widely diverse industry. 

Notwithstanding, 3 PL Warehouse liability for demurrage to its customers must only be 

based on actual placement of a freight car on the track. Claims based on constructive placement 

are near impossible for 3PLWarehouse to confirm or deny based on the railroad's systems and 

documentation. 

4) Describe how agency principles ought to apply to demurrage. Are warehousemen 

generally agents or non-agents, or are their circumstances too varied to permit generalizations? 

How can a rail carrier know whether a warehouseman or similar non-owner receiver affreight 

is acting as an agent or in some other capacity? 
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RESPONSE: In many instances, 3PL Warehouses are acting as agents for their customers when 

receiving goods. A rail carrier should know the status of the receiving party through its contract 

with its customer. Notwithstanding, the IWLA has developed a standard notice letter for 3PL 

Warehouses to use which gives notice to the carriers and states: 

PLEASE BE ADVISED that XYZ Warehouse Company is a warehouse operator, 
providing warehousing services for the account of its customers at its warehouse 
facility located at (the 
"Warehouse"). XYZ Warehouse Company is not the shipper or consignee of any 
shipments to or from the Warehouse and is not a party to or beneficiary of any 
transportation contract between the shipper or consignee and your company or 
any other carrier. Further, XYZ Warehouse Company has no beneficial interest in 
the goods being transported to or from the Warehouse by your company or any 
other carrier and has no contract with and has no liability or other responsibility to 
your company or any other carrier regarding freight charges, demurrage, detention 
or other charges relating to such goods. 

In the event XYZ Warehouse Company's name appears as consignee on any bill 
of lading or other contract of carriage in relation to goods being delivered to the 
Warehouse, it is a mistake. XYZ Warehouse Company is only the "in care of 
party" and is not the consignee. 

XYZ Warehouse Company assumes no liability for freight charges, demurrage, 
detention or other charges relating to the equipment or services provided to the 
shipper/consignee by your~c'ompany or any otlieTcarrier,"notwitlStanding'tIiat 
XYZ Warehouse Company allows your company to place its equipment at the 
Warehouse for the purpose of loading or unloading. 

The IWLA has recommended this letter be sent "certified mail return receipt requested." 

Unfortunately, many of the railroads have refused to accept or acknowledgement the notice 

letter. 

5) Given the discussions in Hub City and Hall, should § 10743 be read as applicable to 

demurrage charges at all? The ICC said it was in Eastern Central, but it did so with little 
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discussion. Would general agency principles apply to demurrage liability even if§ 10743 were 

found inapplicable? 

RESPONSE: Hub City and Hall make clear tiiat § 10743 should not be read as applicable to 

demurrage charges. As those cases discuss, § 10743 applies to freight charges in a situation 

where the consignee pays the freight charges billed at the time of delivery and later receives a 

bill from the carrier for additional charges. This situation arose with some frequency when the 

filed-rate doctrine was still in effect and the carrier billed less than the ICC-prcscribed rate at the 

time of delivery. This situation worked a particular hardship on consignees who served as sales 

agents for consignors, taking delivery of goods for the purpose of selling them and remitting the 

proceeds to the consignor, less the freight charges and the consignee's commission. Congress 

passed § 10743(a)(1) to protect those particular consignees from undercharge claims by carriers 

arising long after the consignee had set its sales price and reimbursed the consignor based on the 

freight charges billed at the time of delivery. Simultaneously, Congress prevented the carrier 

from charging less than the ICC-prescribed rates by empowering carriers to pursue their 

undercharge claims against the consignor or beneficial ovmer of the goods. 

Section 10743 only applies to freight charges where the consignee is "otherwise liable" 

for those charges. 49 U.S.C. § 10743 (a)(1). It does not determine when a consignee is 

"otherwise liable." Id. Rather, § 10743(a)(1) leaves that determination to the common law and 

the agreement of the parties. E g , Consolidated Freightways Corporation of Delaware v. 

Admiral Corporation, 442 F.2d 56, 61-62 (7*̂  Cir. 1971). 

Congress lefi the initial determination of a party's liability for freight charges to express 
contractual agreement or implication of law. [citation omitted] So long as payment of the 
full tariff charges may be demanded from some party, the anti-discrimination policy of 
[an earlier ICA provision similar to 49 U.S.C. § 13706] is satisfied. Congress did not 
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undertake to settle all issues of collection with the enactment of [that provision]. Nor did 
Congress intend to fashion a sword to insure collection in every instance and a shield to 
insulate the carrier from otherwise negligent or inequitable conduct. 

Id Accord, In re Roll Form Products, Inc., 662 F.2d 150,153-154 (2"'' Cir. 1981) (italics added) 

(interpreting 49 U.S.C. § 10744, a previous provision of the ICA similar to the Section; holding 

that the Act was not intended to insure collection by carriers of freight charges nor to impose 

absolute liability on consignees for freight charges); Dependable Cartage and Transportation 

Company, Inc. v. Sovereign Oil Company, 1985 WL 2873 *5 (N.D. 111. 1985) (interpreting an 

ICA provision similar to 49 U.S.C. § 13706; holding that when the issue is who has 

responsibility for paying the transportation charges, then discrimination is not involved and the 

ICA has no application); In re Penn-Dixie Steel Corporation, 6 B.R. 817, 820 (Bankr. 

S.D.N.Y. 1980) (interpreting 49 U.S.C. § 10744; "Notiiing in the ICA suggests tiiat Congress 

intended to impose absolute liability upon a consignee for freight charges."); and Lyon Van 

Lines, Inc. v. Cole, 512 P.2d 1108, 1111-1112 (Wash. App. 1973) (interpreting 49 U.S.C. § 323, 

an ICA provision similar to 49 U.S.C. § 13706; " . . . the Interstate Commerce Act does not place 

absolute liability upon a consignee' of goodsrand'aiiy confectuariiability of the consignee, 

express or implied, must be determined on the facts of each particular case."). 

6) If§ 10743 is applicable, would the Groves analysis (finding that liability does not 

attach unless the receiver agrees to accept liability) apply to the underlying shipping rate as well 

as demurrage charges? If it did, how would such a ruling affect industry practice? 

RESPONSE: Section 10743 does not determine when a consignee is liable for freight charges or 

any other charges, as discussed above. Rather, basic contract law determines when a consignee 

is liable for. those charges. Basic contract law requires a manifestation of mutual assent (a 
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"meeting of the minds") before imposing a contractual obligation. See, generally. Restatement 

(Second) of Contracts § 17 (1981). The Groves analysis is nothing more than a reiteration of this 

basic contract law. It requires no reference to § 10743. It applies equally to all contractual 

obligations, including the obligation to pay freight charges and demurrage charges. Enforcing 

those obligations where they exist, which is to say where they have been assented to, is the only 

viable option because the alternative (finding that no assent is required to create a contractual 

obligation) is unworkable. 

7) Because the warehouseman or other receiver can reap financial gain by taking on as 

many cars as possible (and sometimes holding them too long), or by serving as a storage facility 

when the ultimate receiver is not ready to accept a car, should liability be based on an unjust 

enrichment theory? The court rejected such an approach in Middle Atlantic. 353 F. Supp. at 

1124, principally because it found no benefit to the warehouseman from holding rail cars? Is 

that finding valid? 

RESPONSE: 3PL Warehouses reap absolutely no financial gain by holding rail cars. In fact, 

3PL Warehouses only reap financial benefit by loading/unloading cars as expeditiously as 

possible, as the movement and storage of goods trigger their charges. The truth is more likely 

that if abuse is taking place it is on the part of the rail carrier. They can and do place cars 

whenever they want, provide zero notice of placement, count days over weekends as unloading 

days, provide no documentation that 3 PL Warehouses have successfully "called out" a car as 

empty, and so on. Warehouses are at the mercy of rail carriers - not the other way around! 

Brampton is the latest in a long line of decisions by various courts, the STB and the 

STB's predecessor, the ICC, to reach that same conclusion. Many of those decisions, especially 
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the court decisions, are cited in the Appellee Brampton's Brief in Opposition to the Petition for 

Writ of Certiorari. See, Respondents' Brief at p. 3 and p. 4. See also, Philadelphia Belt Line 

Railroad Co. v. Holt Hauling & Warehouse Systems, Inc., 57 Pa. D. & C.2d 700,1972 WL 

16010 (Pa.Com.Pl.). The IWLA agrees witii tiie 11"* Circuit's decision in Brampton. 

Norfolk Southern Railway Company (Norfolk Southern) is repeating the same arguments 

in Brampton that other carriers have made without success in the past. Norfolk Southern cites its 

own tariff as authority for billing a 3 PL Warehouse for demurrage. That is, Norfolk Southern 

drafted a tariff that purports to impose demurrage liability on a 3PL Warehouse, regardless of 

whether the 3 PL Warehouse is a party to the transportation contract and regardless of fault. 

Norfolk Southern's tariff argument ignores the fact that 3PL Warehouses are not party to the 

transportation contract and, consequentiy, not bound by any tariff terms made part of that 

contract. 

The ICC rejected this exact same tariff argument when it was made by motor carriers in 

the early 1960s. E g , Detention of Motor Vehicles - Middle Atlantic and New England Territory 

(LC.C. Decision No. 33434, Served December 19,1962) (Detention I). The ICC institiited an 

investigation into the rules, regulations and practices related to detention charges by motor 

carriers, specifically detention charges "incident to the loading or unloading of truckload 

shipments." Id. at p. 593. As part of that investigation, the ICC considered tariff language that 

would have subjected warehouses and other 3PLs to liability for detention charges. Id. at p. 607. 

Specifically, the ICC considered tariff language that imposed liability for detention on 

"consignors" and "consignees" and then "define[d] consignor and consignee as parties from (to) 

whom the carrier receives (delivers) the shipment 'whether he be original consignor (ultimate 
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consignee), or warehouseman, or connecting air, motor, rail, or water carrier with which the 

carrier does not maintain joint through rates, or other person to whom the bill of lading is 

issued.'" Id. at p. 607 (quoting the tariff language under consideration). The ICC circulated that 

language among interested parties and solicited their comments. Trade associations representing 

more than 1,000 carriers voiced their support for the language, while trade associations 

representing warehouses and individual 3PL Warehouses voiced their opposition. The ICC 

issued an order rejecting the tariff language that purported to make 3PL Warehouses liable for 

the payment of detention charges, reasoning as follows: 

The question is whether such persons [warehouses and other 3PLs], who are not 
parties to the contract for transportation, can be subjected to liability for the 
payment of detention charges.... Their status [as non-parties to the transportation 
contract] carmot be changed by publishing tariff provisions which purport to make 
them consignors-consignees for the purpose of assessing charges in connection 
with the transportation of a particular shipment. 

Id. at p. 607 to p. 608. 

Carrier associations brought an action to set aside that ICC order. Middle Atlantic 

Conference v. United States of America and Interstate Commerce Commission, 353 F. Supp. 

1109 (D.C.D.C. 1972) (Middle Atlantic). The IWLA's predecessor, tiie American 

Warehousemen's Association, and others iritervened'orrtHe'ICC's behalf Middle Atlantic, 353 
I 

F. Supp. at 1111, n. 1. A three-judge panel of the United States District Court for the District of 

Columbia affirmed the ICC order. The District Court succinctiy described the carrier's intent: 

In short, the scheme of the tariff proposal is to make warehousemen, agents, etc., 
liable for detention charges by a unilateral redefinition of consignors and 
consignees to include persons who are neither consignors nor consignees. 

Id at 1112. The District Court "agree[d] with the ICC's determination that the proposed tariff 

was unlawful insofar as it attempted to impose liability for demurrage charges upon an agent 
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who was not a party to the contract of fransportation." Id. at 1116. The ICC's reasoning in 

Detention I still applies today. 
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H 
United States Court of Appeals, 

Eleventh Circuit. 
NORFOLK SOUTHERN RAILWAY COMPANY, 

Plaintiff-Appellant, 
V. 

Billy GROVES, individually, d.b.a. Savannah Re-
Load, Savannah Re-Load, et al., Defiendants, 

Brampton Enterprises, LLC, d.b.a. Savannah Re-
Load, Defendant-Appellee. 

No. 08-15418. 

Nov. 2,2009. 

Background: Rail carrier sued warehouseman for 
demunrage accrued over six month period. Ware­
houseman denied liability for demurrage charges 
and, despite being named as consignee on bills of 
lading, maintained it was not party to shipping con­
tracts. The United States District Court for the 
Southern District of Georgia, No. 07-00155-CV-4, 
William T. Moore, Jr., Chief Judge, 2008 WL 
4298478, granted summary judgment in &vor of 
warehouseman. Rail carrier appealed. 

Holding: The Court of Appeals, Fay, Circuit Judge, 
held that freight re-Ioad«- could no^ without notice, 
be made consignee by unilateral action of third party. 

Affirmed. 

West Headnotes 

II] Carriers 70 e=>S3 

70 Carriers 
70II Carriage of Goods 

7011(B) Documents of Title and Contracts 
70kS0 Construction and Operation of Bill 

of Lading 
70k53 k. As a contract Most Cited 

Cases 
"Bill of lading" is basic transportation contract 

between shipper-consignor and carrier; its terms 
and conditions bind shipper and all connecting car­
riers. 49 U.S.C.A. § 80101 et seq. 

12J Carriers 70 0=9100(1) 

70Cairiers 
70II Can-iage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
Carriers have right to assess charges against parties 
to transportation contract for delay in releasing 
transportation equipment; motor carriers term such 
"delay" as detention while rail carriers refer to it as 
"demurrage." 

[3] Carriers 70 e=»100(l) 

70 Carriers 
70II Caniage of Goods 

7011(E) Delay in Transportation or Delivery -
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
Unlike maritime law, railroad carrier can collect de­
murrage even if shipping contract contains no pro­
vision to that effect. 

[4] Carriers 70 €>=>100(1) 

70 Carriers 
70II Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70k 100 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
Demurrage charges are properly assessed even if 
cause for delay is beyond party's control,' unless 
carrier itself is responsible for delay. 

€> 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2.westlaw.coni/print/print |TMLE&sv=Split&vr=»2.0... 12/22/2010 
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586 F.3d 1273,22 Fla. L. Weekly Fed. C 237 
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[S| Carriers 70 e=>100(l) 

70 Carriers 
7011 Caniage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of canier to charge 

demurrage, and persons liable. Most Cited Cases 
"Consignor," for purposes of liability for demur­
rage cluirges, is one who dispatches goods to anoth­
er on consignment. 49 U.S.C.A. § 80101(2). 

[6] Carriers 70 €=9100(1) 

70 Cairiers 
7011 Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70klO0 Demurrage, and Liability of Con­

signee or Owner for Delay 
70k100(l) k. Right of canier to charge 

demurrage, and persons liable. Most Cited Cases 
"Consignment," for puiposes of liability for demur­
rage charges, is quantity of goods delivered by that 
act, especially in a single shipment. 

(71 Carriers 70 C=»100(l) 

70 Carriers 
70II Carriage of Goods 

7011(E) Delay m Transportation or Delivery 
70kl00 Demunrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
"Consignee," for purposes of liability for demur­
rage charges, is one to whom goods are consigned. 
49U.S.C.A.§ 80101(1). 

181 Federal Courts 170B €=>776 

170B Federal Courts 
nOBVni Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVin(K)l In General 

170Bk776 k. Trial de novo. Most Cited 
Cases 

Federal Courts 170B 0 ^ 8 0 2 

170B Federal Courts 
170BVIII Courts of Appeals 

170BVIII(K) Scope, Standards, and Extent 
170BVin(K)3 Presumptions 

l70Bk802 k. Summary Judgment 
Most Cited Cases 
Court of Appeals reviews district court's grant or 
denial of summary judgment de novo, considering 
all facts and reasonable inferences in light most fa­
vorable to nonmovmg party. 

191 Carriers 70 €=>100(1) 

70 Carriers 
7011 Caniage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
Demurrage is considered part of transportation 
charge and under tariff system is imposed as matter 
of law; however, before such transportation-related 
assessments such as detention charges can be im­
posed on party there must be some l e ^ foundation 
for such liability outside mere fact of handling 
goods shipped. 

(10] Carriers 70 e=>194 

70 Caniers 
70II Carriage of Goods 

70I1(J) Charges 
70kl94 k. Persons liable for charges. 

Most Cited Cases 
Liability for freight charges may be imposed only 
against consignor, consignee, or owner of property, 
or others by statute, contract, or prevailing custom. 

[11] Principal and Agent 308 €=>136(1) 

308 Pruicipal and Agent 
308III Rigihts and Liabilities as to Third Persons 

308111(A) Powers of Agent 
308k130 Liabilities Incurred 
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308k136 Liabilities of Agent 
308k136(l) k. In general. Most 

Cited Cases 
Agent for disclosed principal is not liable to third 
person for acts widiin the .scope of agency. 

(121 Carriers 70 €^100(1) 

70 Carriers 
70II Caniage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
Agent-consignee can avoid demurrage liability by 
notifying carrier of its agency status and providing 
carrier with name and address of shipments benefi­
cial owner prior to accepting delivery. 49 U.S.C.A. 
§ 10743(aXl). 

[13] Carriers 70 €=>104 

70 Cairiers 
70II Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl01 Actions for Delay 

70k 104 k. Evidence. Most Cited Cases 
Statute governing liability for payment of rates 
does not establish presumption of liability for de­
murrage charges; statute applies only to agents who 
are also consignees and further speaks only to non­
liability in certain narrow situations, but in no way 
can be read to impose liability on agent who is not 
party to contract. 49 U.S.C.A. § 10743(a)(1). 

[14] Contracts 95 €=>15 

95 Contracts 
951 Requisites and Validity 

951(B) Parties, Proposals, and Acceptance 
95k1S k. Necessity of assent Most Cited 

Cases 
In order for contract to be binding'and enforceable, 
there must be meeting of the minds on all essential 
terms and obligations of contract. 

[15] Carriers 70 €=>194 

70 Cairiers 
70II Carriage of Goods 

70II(J) Charges 
70k 194 k. Persons liable for charges. 

Most Cited Cases 
Party must assent to beuig named as consignee on 
bill of hiding to be held liable as such, or at the 
least, be given notice that it is beuig named as con­
signee in order that it might object or act accord­
ingly. 

[16] Carriers 70 0=9100(1) 

70 Carriers 
70II Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of carrier to charge 

demurrage, and persons liable. Most Cited Cases 
Warehouseman that received freight at its facility, 
unloaded it from containers in which it arrived, re­
loaded it into appropriate containers for export, and 
forwarded it to various ports according to instruc­
tions received from freight forwarder was not liable 
to rail carrier for demurrage charges, even though it 
was named consignee on bills of ladii^ for freight 
shipments at issue, where it did not agree to be so 
named and was not aware of its designation - as 
such; freight reloader could not, without notice, be 
made consignee by unilateral action of a third 
party. 49 U.S.C.A. § 10743(a)(1). 
*1274 Paul D. Keenan, Keenan, Cohen & Howard, 
PC, Jenkintown, PA, for Plaintiff-Appellant 

Jason Carl Pedigo, Ellis, Painter, Ratterree 
Adams, LLP, Savannah, GA, for Defendants. 

& 

Appeal from the United States District Court for the 
Southern District of Georgia. 

Before CARNES, FAY and ALARC6N,™* Cir­
cuit Judges. 
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FN* Honorable Arthur L. Alarc6n, United 
States Circuit Judge for die Ninth Circuit, 
sitting by designation. 

*1275 FAY. Circuit Judge: 

This appeal arises from a dispute between a rail 
carrier and a warehouseman regarding liability for 
demutrage, i.e., p^ l t i e s assessed for the undue de­
tention of rail cars. Norfolk Southern Railway 
Company sued Brampton Enterprises, LLC d/b/a 
Savaimah Re-Load for demurrage accrued over the 
six month period from March to August 2007. Sa­
vannah Re-Load denied liability for the demunage 
charges and, despite being named as consignee on 
tiie bills of lading, maintained it was not a party to 
the shipping contracts. Norfolk Southern asserts 
that as the named consignee Savannah Re-Load be­
came a party to the contracts by accepting the ship­
ments. The district court granted summary judg­
ment in favor of Savannah holding that a freight re-
loader cannot, without notice, be made a consignee 
by the unilateral action of a third party. We afflrm. 

Brampton Enterprises operates a warehouse busi­
ness under the trade name Savannah Re-Load 
("Savannah"). As a warehouseman. Savannah re­
ceives freight at its facility, unloads it from the con­
tainers in whidi it arrives, reloads it into appropri­
ate containers for e:q)ort, and forwards it to various 
ports according to instructions received from the 
firei^t forwarder. Savaimah has no ownership in­
terest in the freight it handles and is not a party to 
the transportation contracts. The freight forwarding 
companies - make transportation arrangements 
without input from or notice to Savannah. 

In late 2006 Galaxy Forwarding ("Galaxy") began 
senduig freight to Savannah's fiacility via nulcar de­
livered by Norfolk Southern Raihvay Company 
("Norfolk"). According to Savannah owner William 
"Billy" Groves, Galaxy was aware of Savannah's 
operational capacity and controlled the amount of 

freight it received. Galaxy merely informed Savan­
nah when shipments were en route and provided it 
widi instructions regardmg the export of the ship­
ment Galaxy was the only freight forwarder to 
send Savannah freight via rail and arranged trans­
portation for all the freight shipments at issue. 
These freight shipments originated from various 
domestic shippers and were being exported to over­
seas recipients by Galaxy. Savannah had no know­
ledge of the origins or fmal destinations of the 
freight it handled. 

[1] Norfolk transported the rail freight to Savannah 
pursuant to bills of lading"^' received from 
Galaxy. Before rail cars were delivered, Norfolk 
would notify Savannah that rail cars from certain 
shippers had arrived and were ready for delivery. 
Once Savannah approved the delivery, Norfolk 
would perform a "switch" by removing any empty 
rail cars and replacing them with new rail cars to 
unload. Norfolk would perform only one "switch" 
per day delivering as many as five cars at a time. 

FNl. A bill of lading is "the basic trans­
portation contract between the shipper-
consignor and the carrier; its terms and 
conditions bind the shipper and all con­
necting carriers." Southern Pac. Trcmsp. 
Co. V. Commercial Metals Co., 456 U.S. 
336, 342, 102 S.Ct 1815, 1820, 72 
L.Ed.2d 114 (1982). 

Beginning in March 2007, Galaxy began senduig 
rail freight to Savannah at such a volume that de­
murrage began to accrue. Pursuant to Norfolk's tar­
iff, a customer is allowed two days to unload 
freight without incurring demurrage. At the end of 
each month, a customer's total demurrage days are 
netted agunst total credits. Credits are calculated 
by multiplying the number of rail cars delivered 
during a particular month by two, which accounts 
for the two "free" days all customers are given to 
unload*1276 delivered riul cars. If total demurrage 
exceeds total credits, those days are charged at the 
daily rate published in Norfolk's tariff 
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[21[3][4] The right to assess detention or demurrage 
charges against parties to a transportation contract 
for delay m releasing transportation equipment is 
well esteblished at common law. Motor earners 
term such a delay as detention while rail carriers 
refer to it as demurrage. Prior to rail transport, de­
murrage was recognized in maritime law as the 
amount to be paid for delay in loading, unloadmg, 
or sailing beyond the time specified. Unlike mari­
time law, a raih^ad carrier' can collect demurrage 
even if the shipping contract contains no provision 
to that effect. In the railroad setting, demurrage 
charges serve a twofold purpose: "One is to secure 
compensation for the use of the car and of ttie track 
which it occupies. The other is to promote car effi­
ciency by providing a deterrent against undue de­
tention." Turner. Dennis & Lowry Lumber Co. v. 
Chicago. Milwaukee & St. Paul Ay. Co., 271 U.S. 
259, 262, 46 S.Ct 530. 531, 70 L.Ed. 934 (1926). 
As sudi, demuirage charges are properly assessed 
even if the cause for the delay is beyond the party's 
control, unless the carrier itself is responsible for 
the delay. 

[5][6][7] While demurrage remains a matter of con­
tract, railroads are now required by federal statute 
to assess demurrage charges subject to oveisight by 
the Surfiace Transportation Board. Norfolk seelu 
demurrage charges against Savannah pursuant to 
the Interstate Commerce Commission Termination 
Act (ICCTA), requiring rail carriers to "compute 
demuirage charges, and establish rules related to 
those charges ..." 49 U.S.C. § 10746 (1995). Nor­
folk publishes the applicable demurrage rules and 
charges in Freight Tariff NS 6004-B, which states 
in relevant part that "[d]emurragp charges will be 
assessed against the consignot''" at origin or con­
signee^ at destination who will be responsible 
for payment" Tariff NS 6004-B, Item 850(5) 
(2000) (footnotes added). Thus, Norfolk is required 
by the ICCTA and the terms of its own tariff to as­
sess demurrage charges against the shipment's con­
signee for any delay in unloading the rail cars at 
their destination. 

FN2. A consignor is "[o]ne who dispatches 
goods to another on consignment" 
BLACK'S LAW DICTIONARY 327 (8lh 
ed. 2004). A consignment is "[a] quantity 
of goods delivered by this act, esp. in a 
single shipment" BLACK'S LAW DIC­
TIONARY 327 (8th ed. 2004). 

FN3. A consignee is "[o]ne to whom goods 
are consigned." BLACK'S LAW DIC­
TIONARY 327 (8th ed. 2004). The Federal 
Bills of Lading Act and Norfolk's Tariff 
define consignee in a consistent manner. 
See 49 U.S.C. § 80101(1) (1994) (" 
'consignee' means the person named in a 
bill of lading as the person to whom the 
goods are to be delivered"); Tariff NS 
6004-B, Item 200(6) (2000) ("The party to 
whom a shipment is' consigned or the party 
entitled to receive the shipmenf'). 

Savannah was a named consignee on the bills of 
lading for the freight shipments at issue. However, 
many of these bills of lading also named an ulti­
mate consignee and printed copies of the electronic 
bill of lading data submitted by Norfolk did not ac­
tually contain the word consignee. Savannah main­
tains that it did not consent to being named (m the 
bills of lading and was never mfoimed that any bill 
of laduig identified it as a consignee. The record in­
dicates that neither Galaxy, Norfolk, nor any other 
entity provided Savannah with the bills of lading 
for the freight it handled. Thus, Savannah was a 
named consignee on the bills of lading without no­
tice of, or consent to, such designation. 

In addition to the freight at issue in this appeal, 
Norfolk routinely delivered freight to Savannah's 
facility pursuant to bills of *1277 lading where Sa­
vannah was not the named consignee. The instant 
dispute arose when Norfolk began mvoicing Savan­
nah for demurrage on all shipments delivered to Sa­
vannah's faciUty itiespective of whether Savannah 
was the named consignee. Savannah refiised to pay 
and in late 2007 Norfolk sued for demurrage on all 
shipments, wittiout regard for who was named as 
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consignee. After Savannah moved for summary 
judgmrat, Norfolk amended its complaint, to ex­
clude demurrage for fireight shipments where Sa­
vannah was not named as consignee. This amend­
ment had the effect of reducing Norfolk's demand 
from $133,080.00 to $70,680.00. 

In early 2008 Savannah moved for summary judg­
ment on all claims arguing that it was not liable for 
demurrage because NorfoUc could "only recover de­
munage against a consignee or a party to the trans­
portation contract." Savannah stated that "the issue 
before the Court is whether another's unilateral act 
of identifying 'Savannah Re-Load' as the consignee 
without [its] knowledge or permission is sufficient 
to make it a consignee and thereibre liable for de­
murrage." Norfolk moved for partial summary 
judgment as to the issue of Savannah's liability for 
demurrage. Norfolk argued that Savannah was li­
able for demurrage because Savannah was identi­
fied as consignee on the bills of lading at issue. Sa­
vannah accepted delivery of the rail cars and the 
freight, and Savannah did not notify Norfolk of its 
agent status. 

The district court granted Savannah's motion for 
summary judgment and denied Norfolk's motion for 
partial summary judgment, holdmg that Savannah 
was not liable for demurrage. The court stated that 
a bill of lading is essentially a contract and Savan­
nah could not be made a party to that contract 
without its knowledge or consent In sum, the court 
held tliat Savannah "cannot be made a consignee by 
the unilateral action of a third party, particularly 
where Savannah Re-Load was not given notice of 
the unilateral designation in the bills of lading." 
Norfolk appeals the district court's denial of its mo­
tion for partial summary judgment and grant of 
summaiy judgment to Savannah. 

II. 

[8] We review a district court's grant or denial of 
summary judgment de novo, considering all the 
facts and reasonable inferences in the light most fa.-

vorable to die nonmovmg party. See Owner-Op­
erator Jndep. Drivers Ass'n, Inc. v. Landstar Sys. 
Inc, 541 F.3d 1278, 1287 (11th Cir.2008). Under 
Fed.R.Civ.P. 56(c), summary judgment is proper "if 
the pleaduigs,.depositions, answers to interrogator­
ies, and admissions on file, together with the affi­
davits, if any, show that there is no genuine issue as 
to any material fact and that the moving patty is en-' 
titled to a judgment as a matter of hnv." Celotex 
Corp. V. Catrett. 477 U.S. 317, 322, 106 S.Ct. 2548, 
2552. 91 L.Ed2d 265 (1986). "[A] party seeking 
summary judgment always bears the initial respons­
ibility of informmg the district court of the basis for 
its motion, and identifying those portions of the 
pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, 
if any, which it believes demonstrate the absence of 
a genuine issue of material fact" Id at 323, 106 
S.Ct at 2553 (internal quotations omitted). If the 
movant succeeds in demonstrating the absence of a 
material issue of fact, the burden shifts to the non-
movant to show the existence of a genuine issue of 
fact. See Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 
U16(IlfliCir.1993). 

A. Demurrage liability 

[9][10] We begin our analysis by examining the 
basis for the district court's *1278 decision, and in 
doing so, review several fundamental principles of 
law that define demurrage liability. First, demur­
rage is considered part of the transportation charge 
and under the tariff system is imposed as a matter 
of law. However, "[b]efore such transportation-re­
lated assessments such as detention chioges can be 
unposed on a party ... there must be some legal 
foundation for such liability outside the mere fact 
of handling the goods shipped." MidcHe Atl Confer­
ence V. United States, 353 F.Supp. 1109, 1118 
(D.D.C.1972) (three-judge panel).™* In Evans 
Prods. Co. V. Interstate Commerce Comm'n, the 
Seventh Circuit held that "[IJiability for freight 
charges may be unposed only against a consignor, 
consignee, or owner of the property, or others by 
statute, contract, or prevailing custom." 729 F.2d 
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1107, 1113 (7th Cir.1984) (citations omitted); see 
also S. Pac. Transp. Co. v. Matson Navigation Co., 
383 F.Supp. 154. 156 (N.D.Cal.l974) ("The obliga­
tion to pay demurrage arises either out of contract, 
statute or prevailing custom"); Middle Atl., 353 
F.Supp. at 1118 (liability for demurrage "must be 
founded either on contract, statute or prevailmg 
custom"). Norfolk has not. offered any evidence of 
prevailing industry custom or applicable statute that 
would hold non-parties to a shipping contract liable 
for demuirage. Furthermore, it is undisputed that 
Savannah is neither consignor nor owner of the 
freight Thus, Savannah is liable, for demuirage 
only if it were the consignee or contractually as­
sumed responsibility for the charges. 

FN4. We note that research has disclosed -
very few opinions by federal circuit courts 
dealing with the narrow issue presented in 
this case. Thus, we have cited those au­
thorities that are available. 

A freight handler such as Savannah is free to con­
tractually assume liability for demurrage charges 
and "this is sometimes done through average de­
murrage agreements to promote their own busmess 
and in some instances to obtain the benefits of 
lower detention costs for the benefit of their cus­
tomers." Middle Atl., 353 F.Supp. at 1122. 
However, in the instant case, there is no evidence to 
suggest that Savannah independently contracted 

- widi either Norfolk or Galaxy regarding demurrage 
charges. This leaves us only with the question of 
Savannah's consignee status to determine demur­
rage liability. 

As mentioned previously, the bill of lading is the 
basic transportation contract between the shipper-
consignor and the carrier. Thus, as an original party 
to the shipping contract, a consignor is clearly li­
able for demurrage. However, "a consignee's liabil­
ity is quasi-contractual, and arises by operation of 
law when the consignee accepts delivoy of the 
goods ..." Consol. Rail Corp. v. Com., Pa. Liquor 
Control Bd, 90 Pa.Cmwlth. 595. 496 A.2d 422, 
424 (1985). See also Pittsburgh v. Fink, 250 U.S. 

577, 581, 40 S.Ct 27, 63 L.Ed. 1151 (1919) C'The 
wei^t of authority seems to be that the consignee 
is pruna facie liable for the payment of the freight 
charges when he accepts the goods from the carri­
er"). By accepting delivery of a shipment, the con­
signee's conduct assumes a quasi-contractual signi­
ficance by vfftue of the transportation contract, 
which identifies die parties and assigns responsibil­
ity for particular charges. The contract implied 
fix)m the acceptance of a shipment extends no fiir-
ther than the conditions upon which its delivery is 
made dependant. Unless the bill of lading provides 
to the contrary, the consignor remains primarily li­
able for the freig^ht charges and pursuant to the car­
rier's tariff, the consignee becomes liable for de­
murrage charges at the fireigbt's destination. Thus, 
only an original party to the rail transportation 
*1279 contract, or a consignee by virtue of accept­
ance of the goods, may be liable for demurrage. As 
a district court in our circuit put it, "all the reported 
opmions agree that only a party to die rail trans-
portaticHi contract may be liable for demurrage." 
CSX Transp, Inc v. City of Pensacola, Fla, 936 
F.Supp. 880, 884 (N.D.FIa.l995); see also Union 
Pac R.R. Co. V. Ametek. Inc., 104 F.3d 558 (3d 
Cir. 1997) (holding demuirage could not be assessed 
against a warehouse that was not a consignee or 
other party to the transportation contract); Matson, 
383 F.Supp. at 156 (the obligation to pay demur­
rage "arises out of the contractual relationship and 
may only be imputed to parties to the contracf); 
Middle Atl, 353 F.Supp. 1109 (finding a earner's 
proposed tariff unlawful to the extent that it attemp­
ted to unpose liability for demurrage charges on 
non-parties to the transportation contract); Mis-, 
souri, K. &T. Ity. Co. of Texas v. Capital Compress 
Co.. 50 Tex.Civ.App. 572, 110 S.W. 1014, 1016 
(1908) (holding a cotton compress company not li­
able to earner fr>r demurrage because "[t]he find­
ings of fact fail to show any contractual relation 
between them in reference to the shipment of the 
cotton"). 

[Il][12] There are exceptions to a consignee's de­
muirage liability. A consignee may avoid demur-
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rage liability by notifying the carrier of its agency 
status prior to accepting delivery of the shipment 
"The law is well settled that an agent for a dis­
closed prmcipal is not liable to a third person for 
acts within the scope of agency." Middle Atl.. 353 
F.Supp. at 1120-21; See also Whitney v. Wyman. 
101 U.S. 392, 396, 25 L.Ed. 1050 (1879) ("Where 
the principal is disclosed, and the agent is known to 
be actuig as such, the latter cannot be made person­
ally liable unless he agreed to be so"). The ICCTA 
recognizes the common law rule of agency and 
provides in relevant part 

When the shipper or consignor instructs the rail 
carrier transporting the property to deliver it to a 
consignee that is an agent only, not having bene­
ficial title to the property, the consignee is liable 
for rates billed at the time of delivery for which 
the consignee is otherwise liable, but not for ad­
ditional rates that may be found to be due after 
delivery if the consignee gives written notice to 
the delivering carrier before delivery of the prop-
erty-

(A) of the agency and absence of beneficial 
title; and 

(B) of the name and address of the beneficial 
owner of the property if it is reconsigned or di­
verted to a place other than the place specified 
in the original bill of lading. 

49 U.S.C. § 10743(a)(1) (1995). Thus, an agent-
consignee can avoid demuirage liability by notify­
ing the carrier of its agency status and providing the 
canrier vrith the name and address of the shipment's 
beneficial owner prior to acceptmg delivery. 

Thus far our analysis has surveyed the undisputed 
aspects of demurrage liability. The parties agree 
that an entity must be a party to the transportation 
contract to be liable for demurrage charges, that a 
consignee becomes a party to the transportation 
contract upon acceptmg the freight consigned to it, 
and that a consignee may avoid demurrage liability 
by disclosing its agency status prior to accepting 

delivery of the shipment. We now turn to the key 
question of whether Savannah was a consignee ui 
the context of this case. 

B. A consiffiee by any other name... 

The issue before the court is whether Savannah was 
a consignee of the freight delivered by Norfolk. 
Norfolk contends that Savannah was a consignee 
because it was identified as such on the bills of lad­
ing and accepted delivery of the shipments. *1280 
Savannah argues that it cannot be made a consignee 
merely because a third party unilaterally listed it as 
such without its knowledge or consent Botii the 
Seventh and Third Circuits have addressed this is­
sue m cases involving similar &ct patterns. See 
Illinois Cent. R.R. Co. v. South Tec Dev. Ware­
house, Inc. 337 F.3d 813 (7th Cir.2003); CSX 
Transp. Co. v. Novolog Bucks County, 502 F.3d 
247 (3d Cir.2007), cert, denied, — U.S. — . 128 
S.Ct 1240, 170 L.Ed.2d 65 (2008). The Seventh 
and Third Circuits reached differing conclusions on 
this issue resultuig m a conflict of authority among 
the two circuits. See South Tec, 337 F.3d at 821; 
A ôvotog, 502F.3dat262. 

In South Tec, the Seventh Chcuit reas<Hied that the 
preliminary issue was whether the defendant ware­
houseman was a consignee. Although the case was 
remanded to the district court for detennnination of 
the warehouseman's status, the Seventh Circuit 
stated that "bemg listed by third parties as a con­
signee on some bills of lading is not alone enough 
to make [a warehouseman] a legal consignee liable 
for demurrage charges ...." South Tec. 337 F.3d at 
821. 

Like South Tec, the defendant in Novolog, who was 
named as consignee without its authorization, ar­
gued that "tiie shipper's or carrier's unilateral de­
cision to designate [it] as the consignee, without 
[it]*s permission and where [it] is not the ultimate 
consignee of the freight, cannot establish its status 
as a consignee for purposes of demurrage liability 
under the statute or otherwise." Novolog. 502 F.3d 
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at 257. The Thh:d Cu-cuit disagreed for three reas­
ons. See id First, because "nothing in the statutory 
language [of section 10743(a)(1)] suggests that it 
mliends to restrict the term 'consignee' to the ulti­
mate consignee of tiie fireight or use it to mean any­
thing other than the person to wh<Hn the bill of lad­
ing authorized delivery and who accepts diat deliv­
ery." Id Second, because "to hold tiiat tiie docu­
mented designation of an entity as a consignee and 
that entity's acceptance of the freight is insufficient 
to hold it presumptively liable for demurrage 
charges would frustrate the plain uitent of the stat­
ute, which is to establish clear, easily enforceable 
rules for liability." Id Third, because it would be 
equitable to treat the named consignee as pre­
sumptively hable, as under the statutoiy scheme 
"the named consignee can avoid liability in two 
ways: first, by refusing the fieight ... and second, 
by providing the carrier timely written notice of 
agency under Section 10743(a)(1), if appropriate." 
y<iat259. 

The Novolog court declined to follow the Seventh 
' Circuit's conclusicm ui Soiah Tec and held that "an 
entity named on a bill of lading as the sole consign­
ee, without any designations clearly uidicatmg any 
other role, is presumptively liable for demurrage 
fees on the shipment to which that bill of lading 
refers." Id at 262. A party may rebut that presump­
tion by showing that it never accepted delivery of 
the shipment, or that it was acting as an agent and 
followed the notification provisions of 49 U.S.C. § 
10743(a)(1). See id at 250, 259. Ultimately, flie 
Novolog court remanded the case because "the fac­
tual record was not sufficiently developed ... [t]o 
determine what tiie bills of lading showed." Id at 
250. 

Norfolk relies ahnost exclusively on the Third Cir­
cuit's decision in Novolog and argues that as the 
named consignee on the bills of lading. Savannah 
was required to either refuse delivery of the ship­
ments or comply with the agency notification re­
quirements of tiie ICCTA to avoid demurrage liab­
ility. However, Norfolk incorrectiy assumes tiiat 

Savannah is the consignee for the shipments at is­
sue simply because it is listed as such on the '̂ 1281 
bills of lading. Norfolk has made no effort to estab­
lish Savannah's status as a consignee through ^ther 
interrogatories or deposition testimony. In fact. Sa­
vannah's status as a consignee was neither alleged 
nor admitted in the pleadings. 

[13] Norfolk further aijgues titat section 10743(a)(1) 
establishes a presumption of liability for demuirage 
charges. However, section 10743(a)(1) "applies 

° only to agents who are also consignees, and not to 
agents who are not consignees." South Tec, 337 
F.3d at 817. Furthermore, that section "speaks only 
to the 'nonliability' in certain narrow situations ... 
but in no way can be read to impose liability on an 
agent not a party to the contract." Middle Atl., 3S3 
F.Supp. at 1120. If we were to accept Norfolk's as­
sertion that section 10743(aXl) establishes a pre­
sumption of liability, then we would also have to 
accept that merely naming an entity as consignee 
on a bill of lading creettes a presumption of that 
status. We are unwilling to accept either proposi­
tion and agree with the district court that "the No­
volog rule of presuniptive liability cannot fimction 
in a situation where tiie receiver of freight is not 
given notice that it has been listed as a consignee 
by fhhd parties." 

Norfolk maintams that Savannah had either actual 
or constructive knowledge of its designation as con­
signee on the bills of laduig. Yet, Norfolk has failed 
to present any evidence that Savannah was in­
formed of its consignee designation prior to deliv­
ery. Thus, no evidence of actual knowledge exists 
in the record. Norfolk asks: "if Savannah is neither 
tiie consignee nor a disclosed agent of a consignee, 
how or why is Savannah accepting delivery of the 
fieight?" This question implies that Savannah 
should have known it was tiie named consignee be­
cause freight shipments may only be delivered to 
and accepted by the consignee. However, we find 
this argument uiconsistent witii the record, which 
indicates that Norfolk made numerous deliveries to 
Savannah where it was not the named consignee. 
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Norfolk later amended its complaint to exclude 
these shipments firom its claim for demurrage 
charges. Savannah cannot be expected to either re­
fuse deliveiy or notify Norfolk of its i^ency status 
when it has no knowledge of which shipments, if 
any, it has been designated as consignee. 

Norfolk emphasizes tiiat it is "well-established and 
oft-repeated" that a "consignee becomes a party to 
the contract, and is tiierefore bound by it, upon ac­
cepting tiie freight ...." Novolog, 502 F.3d at 254. 
However, this does not answer the key question: 
how does an entity become a consignee in the first 
place? 

[14][15] As previously defined, a consignee is tiie 
party designated to receive a shipment of goods. 
But, consignee status is more than a mere designa­
tion. The term takes on a legal significance due to 
the quasi-contractual relationship that arises 
between the consignee and the carrier. "Altiiough a 
consignee's liability may rest upon quasi-contract, a 
party's status as consignee is a matter of contract 
and must be established as such." Consol. Rail 
Corp. V. Com., Pa Liquor Control Bd, 90 
Pa.Cmwlth. 595, 496 A.2d 422. 424 (1985). Like 
any contractual relationship, there must be a meet­
ing of the muids between the parties. This Circuit 
has previously recognized tiiat "it is a fundamental 
principle of contracts that in order for a contract to 
be buiding and enforceable, there must be a meet-
uig of the minds on all essential terms and obliga­
tions of the contract." Browning v. Peyton, 918 
F.2d 1516, 1521 (lltti Cir.1990); see also. e.g, 
REST (SECOND) OF CONTRACTS § 17(1) 
(1981) ("the formation of a contract requires a bar­
gain in which there is a manifestation of mutual as­
sent to the exchange and a consideration"). Furdier-
more, it is a tenent*1282 of contract law that "a 
thud-party cannot be bound by a contract to whidi 
it was not a party." Miles v. Naval Aviation Mu­
seum Found, Inc.. 289 F.3d 715. 720 (llfli 
Cir.2002); see also E.E.O.C. v. Waffle House, Inc, 
534 U.S. 279, 294, 122 S.Ct. 754, 151 L,Ed.2d 755 
(2002) ("It goes without saying that a conu-act can­

not bind a nonparty."); Union Pac. R.R. Co. v. 
Carry Transit, Inc, No. 3:04-CV-1095B, 2005 U.S. 
Dist. LEXIS 45568, at *13 (N.D.Tex. Oct 27, 
2005) C'lt is a fondamental tenent of contract law 
that parties to a contract cannot bind a non-party."). 
Thus, a party must assent to bemg named as a con­
signee on the bill of lading to be held liable as such, 
or at the least, be given notice that it is being 
named as a consignee ui order tiiat it might object 
or act accordingly. 

[16] Given these legal principles, we agree with the 
district court's holdmg that Savannah was not a 
consignee, and thus not liable for demuirage 
charges. Savannah did not s^ree to be named as 
consignee on the bills of lading between Norfolk 
and the various shippers, and was not aware of its 
designation as such. Savannah cannot be made a 
party to shipping contracts without its consent or 
notice of such, and thus cannot be liable to Norfolk 
for demurrage. 

Not only is this approach in keeping with the legal 
principles outiined above, it also has the greatest 
support in the case law. See Matson, 383 F.Supp. at 
157 (reserving the question of whether a consignee 
who has played an active role in the railroad trans­
portation contract or has an interest in or control 
over the goods may be liable for the demurrage, but 
stating: "[W]here, as here, a connecting carrier-
consignee is merely named in the railroad bill of 
lading vrithout either more involvement on its part, 
or some culpability for the delay, it cannot be held 
liable to the railroad for demurrage. To hold otiier­
wise on these fiicts would be to place a connecting 
carrier's liability totally within the shipper's control, 
a result the Court cannot sanction."); W. Maryland 
Ry. Co. V. S. African Marine Corp., No. 86 CIV 
2059, 1987 WL 16153, at *4 (S.D.N.Y. Aug. 13, 
1987) ("[W]e decline to hold, as plaintiff urges, that 
a connectmg ocean carrier is liable for rail demur­
rage charges as a matter of law merely by virtue of 
being named by die shipper as the consignee m tiie 
rail bills of laduig."); Carry Tramit, Inc. 2005 U.S. 
Dist LEXIS 45568, at *14 (shippet's unilateral de-
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cision to list defendant as c<Misignee on bills of lad­
ing witiiout its consent did not transform defendant 
into an actual consignee liable for demurrage); 
Ccpital Compress Co., 110 S.W. at 1016 (entity not 
liable for demuirage where mistakenly listed as 
consignee on bill of lading, because there was no 
contractual relationship between that entity and the 
carrier); CSX Transp. v. Pensacola, 936 F.Supp. at 
884 (statmg ui dicta that "[t]he unilateral action of 
one party hi labeling an intermediary as a consignee 
does not render the putative consignee liable for de­
murrage" and indicating that an agreement to be 
contraaually bound is key to demurrage liability); 
Evans Prods.. 729 F.2d at 1113 ("No liability [for 
fireight charges] exists merely on account of being 
named in tiie bill of lading...."). 

III. 

For the foregoing reasons, the summary judgment 
of the district court is, 

AFFIRMED. 

C.A.ll(Ga.),2009. 
Norfolk Southern Ry. Co. v. Groves 
586 F.3d 1273,22 Fla. L. Weekly Fed. C 237 
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I 

49 U.S.C.A.§ 10746 Paget 

Efrective:[See Text Amendments] 

United States Code Annotated Currentness 
Title 49. Transportation (Refs & Annos) 

Subtitle IV. Interstate Transportation (Re& & Annos) 
Part A. Rail (Refs & Annos) 

•^ Chapter 107. Rates (Refs & Annos) 
^m Subchapter III. Limitations 

-^ § 10746. Demurrage charges 

A rail earner providing transportation subject to the jurisdiction of the Board under this part shall compute de­
murrage charges, and establish rules related to those charges, in a way that fulfills the natioaal needs related to~ 

(1) fireight car use and distribution; and 

(2) maintenance of an adequate supply of freight cars to be available for transportation of property. 

CREDITXS) 

(Added Pub.L. 104-88. Title 1, § 102(a), Dec. 29,1995,109 Stat 821.) 

HISTORICAL AND STATUTORY NOTES 

Revision Notes and Legislative Reports 

199S Acts. House Report No. 104-311 and House Conference Report No. 104-422, see 199S U.S. Code Cong, 
and Adm. News, p. 793. 

Effective and Applicability Provisions 

1995 Acts. Section effective Jan. 1, 1996, except as otherwise provided in Pub.L. 104-88, see section 2 of Pub.L. 
104-88, set out as a note under section 701 of this title. 

Prior Provisions 

Provisions similar to those in this section were contained in section 10750 of this title prior to the general 
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amendment of tiiis subtitie by Pub.L. 104-88. § lQ2(a). 

A prior section 10746, Pub.L. 95-473, Oct. 17. 1978, 92 Stat. 1393. related to transportation of commodities 
manufactured or produced by rail carrier, prior to the general amendment of this subtitle by Pub.L. 104-88, § 102(a). 

LIBRARY REFERENCES 

American Digest System 

Carriers 0 = 9 26 to 31. 

Key Number System Topic No. 70. 

Corpus Juris Secundum 

CJS Carriers § 144, Demurrage Charges. 

RESEARCH REFERENCES 

Encyclopedias 

Am. Jur. 2d Carriers § 234, Penalties; State and Federal Powers. 

Treatises and Practice Aids 

Wesfs Federal Administrative Practice § 5378. Substantive Responsibilities-Rul. 

NOTES OF DECISIONS 

Compromise or settiement 5 
Computation 3 
Contracts or stipulations 6 
Defenses? 
Demurrage generally 1 -
Fault 4 
Line haul rate charges distinguished 2 
Particular cases liability found 9 
Particular cases liability not found 10 
Review 8 

1. Demurrage generally 

Railroad's imposition of storage and demurrage charges for empty private freight cars remaining on raihoad's 
tracks beyond a base "free time" period did not violate section of Interstate Commerce Commission Termination 
Act (ICCTA) governing demurrage charges, on alleged basis that charges: did not provide shippers with adequate 
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relief firom bunching delays caused by railroad's erratic service; raihoad's straight private car storage program 
allowed for limited relief from bunching resulting ftaia raihoad's act or neglect, railroad's average demunage 
plan did not offer any error relief in accordance widi longstanding practice, raihoad was not requhed to provide 
error relief m allow shippers to choose between straight or average plans, and there were no specific clauns of 
bunching. North America Freight Car Ass'n v. Surface Transp. Bd.. C.A.D.C.2008, 529 F.3d 1166. 381 
U.S.App.D.C. 462. Carriers € = > 100(1); Caniers € = > 191 

"Demurrage" is a daily rate charged' by railroad to consignee on each rulroad car which consignee fails to un­
load within a certain time after car has been either actually or constructively placed by raihoad at consignee's 
disposal for unloading. Illinois Cent. R. Co. v. Ready-Mix Concrete, Inc.. E.D.La.l971. 323 F.Supp. 609. Cairi­
ers €X» 100(1) 

I 

2. Line haul rate charges distinguished 

Demuirage charges are collectible together with line haul freight charges, but the two are separate items, and 
each has a separate rate and serves a different purpose. Pennsylvania R. Co. v. Moore-McCoimack Lines, Inc., 
S.D.N.Y. 1965,246 F.Supp. 143, affirmed 370 F.2d 430. Cairiers € = > 100(1) 

3. Computation 

Demurrage is computed to include two elements-compensation for use of equipment and a penalty designed to 
prevent undue detention~but carrier's recovery could not be limited to value of actual loss of use of equipment 
where tariff provided otherwise. Pennsylvania R. Co. v. Moore-McCormack Lines, Inc., S.D.N.Y.196S, 246 
F.Supp. 143, affimied 370 F.2d 430. Carriers € = > 100(1) 

4. Fault 

The assessment of demurrage charges in no way depends upon fmding of shipper or consignee feuh. Union Pac. 
R. Co. V. U. S., Ct.Cl.l974,490 F.2d 1385,203 Ct.CI. 368. Carriers € = > 100(1) 

It was immaterial to carriers right to recover demurrage that consignee's inability to receive, which relieved car­
rier of its duty to unload before demurrage charges could accrue, was not of consignee's making. Pennsylvania 
R. Co. V. Moore-McCormack Lines, Inc.. S.D.N.Y.1965, 246 F.Supp. 143,- affirmed 370 F.2d 430. Carriers C=> 
100(1) 

In order for a liability for demunage to exist the feilure to load or unload the cars within the free time must be 
the fault of the shipper or consignee; and, conversely, demurrage cannot be charged where such failure was due 
to the fauk of the carrier. St. Louis, Soutiiwestem Ry. Co. v. Mays, E.D.Ark.l959, 17? F.Supp. 182. Cairiers 
€=> 100(1) 

5. Compromise or settlement 
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Where demuirage charges are prescribed by a tariff and a liability for such charges accrues, tiie carrier is under a 
duty to collect and the consignee is under a duty to pay and, under such ctreumstances. the carrier and consignee 
have no choice and payment of demurr^e is not a legitimate subject for compromise or settiement between 
them. City of New Orieans By and Through Public Belt R.R. Commission v. Southern Scrap Material Co., Ltd., 
E.D.U.1980.491 F.Supp. 46. Carriers € = > 100(1) 

Where demurrage charges are prescribed by tariff and where a liability for such charges accrues, the carrier is 
under a duty to collect and the shipper or consignee is under a duty to pay the same; tiiey have no choice in the 
matter, and it is not a legitimate subject for compromise or settiement between them. St Louis, Southwestern 
Ry. Co. V. Mays, E.D.Ark.l959,177 F.Supp. 182. Carriers ©=> 100(1); Compromise And Settlement €>=> 3 

6. Contracts or stipulations 

By reason of public policy requiring rates charged to be in accord with establidied tariffs, stipulation for demur­
rage charge uiconsistent with prevailing tariffs would not be enforceable. Furniture Forwarders of St Louis. Inc. 
V. Chicago. R. I. & P. R. Co.. C.A.8 (Mo.) 1968.393 F.2d 537. Carriers € = > 100(1) 

Railroad and shipper have no freedom of contract to vaiy or modify demurrage tariff as tiie parties might desire. 
Chicago. B. & Q. R. Co. v. Edward Hines Lumber Co.. N.D.I11.1970.320 F.Supp. 194. Carriers € = > 32(2.3) 

7. Defenses 

Consignee had actual knowledge that demurrage charges were accruing while it was in possession of consigned 
railroad cats and thus, in railroad's action to recover such charges, its clahn that railroad failed to mitigate its 
damages by improperly delaying in informing .consignee of accruing demuirage was unavailing. Illinois Cent 
Gulf R. Co. V. Southern Rock, Inc., C.A.S (Miss.) 1981,644 F.2d 1138. Damages € = ^ 62(1) 

Impossibility of performance and other defenses grounded in the law of contract are not available as defenses to 
liability for demurrage. City of New Orleans By and Through Public Belt R.R. Commission v. Southern Scrap 
Material Co., Ltd., E.D.La.1980,491 F.Supp. 46. Carriers ©=» 100(1) 

Where demunage charges were assessed against consignee by raihoad under provisions of tariff which 
provided, inter alia, that no extension of free time would be allowed unless claim stating conditions which pre­
vented loading or unloading within free time was presented in writing to railroad within 30 days after date on 
which demurrage bill was rendered, and it was undisputed that consignee feiled to comply with such provision, 
consignee was precluded from asserting its weather interference defense since the filing of such claim was a 
condition precedent to a consignee obtaining relief under the adverse weather provision or rule; no compromise 
or settiement is permitted. Colorado & S. Ry. Co. v. Southwestern Roofing & Sheet Metal Co., WD.Okla.l9?4, 
374 F.Supp. 24. Carriers € : ^ 100(1); Compromise And Settlement 0 = 9 3 

Snowstorm of sudden and unprecedented severity was an act of God which excused shipper from liability for de­
murrage which accrued as a consequence of the stoim when it feiled to retum railroad cars to railroad within 
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"fiee time" required by demunage tariff. Chicago, B. & Q. R. Co. v. Edward Hines Lumber Co., N.D.I1I.1970, 
320 F.Supp. 194. Caniers € = » 100(1) 

In smt by railroad seeking recovery of demurrages which accraed on cars consigned to defendant, defenses of 
estoppel and waiver were not available to defendant whh respea to clauned reductions in demurrages due to 
delays in unloading caused by rain, bunching of cars by railroad and run-arounds withm meanmg of freight tar­
iff. Illinois Cent. Gulf R. R. v. Stevens Ready-Mix Concrete, Inc., La.App. 1 Cir.1980, 381 So.2d 840. writ re-
fesed 384 So.2d 800. Carriers € = > 101.1 

8. Review 

Given consistent policy of Commission [now Board] to enforce average agreements for assessment of demur­
rage charges by railroads, issue on judicial review was whether decision of Commission to deviate from that 
policy was arbitraiy or capricious, an abuse of discretion, or otherwise not in accordance with law. Illinois Cent 
Gulf R. Co. V. I C C , C.A.7 1983,702 F.2d 111. Commerce € = » 167; Commerce C = » 169 

9. Particular cases liability found 

Railroad, which shipped grain belonging to the Commodity Credit Cotporation to Denver, Colorado, for inspec­
tion, was entitied to recover from CCC unpaid demuirage charges on carloads of wheat, which, because of con­
gestion at Denver inspection yard, were held short of the Denver terminal area and overstayed the "free time" al­
lotted by tariff for inspection puiposes. Union Pac. R. Co. v. U.S., a.Cl.I974, 490 F.2d 1385, 203 Ct.CI. 368. 
Cairiers © » 100(1) 

Where railroad was prevented from delivering numerous carloads of material to consignee because of an acci­
dent which caused structural damage to a bridge and prevented any rail crossing and where neither the railroad 
nor the consignee caused, contributed to or was responsible for the damage to the bridge and the railroad com­
plied with the provisions of the applicable tariff when it forwarded to the consignee various constnictive place­
ment notices, all of which were received by the consignee, the consignee was liable to pay demuirage. City of 
New Orleans By and Through Public Beh R.R. Commission v. Southern Scrap Material Co., Ltd., E.D.La.l980, 
491 F.Supp. 46. Cairiers C = » 100(1) 

10. Particular cases liability not found 

Demurrage cannot be charged where, cars are kept upon die property of shipper for convenience of carrier until 
they are appropriated to tiie use of shipper. Chicago & N. W. Ry. Co. v. Union Packing Co., D.C.Neb.l9?l, 326 
F.Supp. 1304. Cairiers € = » 100(1) 

49 U.S.C.A. § 10746,49 USCA § 10746 

Current dirough P.L. 111-264 (excluding P.L. 111-203,111-257, and 111-259) approved 10-8-10 
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standard Contract Terms and Conditions for Merchandise Warehouses 
(Approved and promulgated by American Warehouse Association, October 1968; levlsed and promulgated by 

International Warehouse Logistics Association, January 1998 and November 2008) 

A C C E F T A N C E - 8 c e . l 
( a )TUi Comraet, Indudiiig l u a n r i a l c h i t g n that m i y be n u c h e d 
hcfCIOi lauit b e KcqUed wMiin 3 0 d i y i l iom ihe proposal dale by 
l ignalwe oIDepoailar . In Ihe tbsenca o fwr inen acoepunct , die act o f 
tendering goodi desuibed heicin for i t a n a e or other icrviMa by 
Warehouie within 30 daya Rom the propoaal date aball conai iuie 
aoceptanca by Dtpoaitor. Dapoiltor haa had the opponwiity to r e n e w 
and inipect Ihe w a r d n u t e bcil i iy f ' F a d l l t y ^ 
(b)ln the e>ent that (oods nndeied Ibr itorage or other cervket d o not 
confima t o Ihe description contained haraiii. or conlbmiing gooda are 
tendered aSer 3 0 dagn S o n the proposal data without prior wihten 
aooeptanoe by Depositor aa provided in paragraph (a) of iMa section, 
W a c d n u a e t m y leflisc to accept s inh goods. If Waiehouse accepts luch 
gooda, Depodlor agree* t o n t e s and chaigea a s may be assigned and 
invoiMd by Warehwaa and t o ail t e r m ofthia Contraei 
(c) Any goodi acoepied by Warehouse ahali consihuto Gooda under dus 
Coairaei 
(d)Thi* Conlract may be canedad by either pany upon 30 days written 
notice and is canceisd if no storage or other servicet are perfiimed 
under this Contraot ibr a period of 1(0 days. 

SmPMEtrrS TO AND ntOM WAREHOUSE-Seb 1 
Depositor agrees thai all Goods shipped to Warehouae shall idemiiy 
Depositor on the bill of ladmg or oilier conlract of tarr iage as Ihe named 
conaignac^ in care o f Warehouae; and shall not Idemiiy Waiehouse as 
the consigneeL U; m violation o f Ihia C o n u n o ; Goods are ahipped to 
Warehouae as named consignee on the bill o f lading or odier contract of 
carriage^ Deposhor agreea to iamiediaiely notify canier in writhig: w h h 
copy o f such nodc t to Warehouse^ Ihai Wtrehouse named as consignee 
is die "in caie o f party" only and lias no beneficial dile or Interest in the 
Goods, nir thcnnorci Wardwuse shall have Ihe right to leHise such 
Gooda and shall not b« liable b r any loss, misoonslgnmeM, o r damage 
of any nature u , or related to, audi Goods. Whether Warehouse accepts 
or le i i se* Goods shipped In violallon o f this SecticB 2 , Depositor agraes 
10 indeonliy and lioid Warehouse hannleaa b o m d i da ima <br 
transpoitadon, atorage; handling and other charges relating to such 
GoodSL induding undeichaigea, rail dcnur rags , tnidt/nileniiodal 
delenlioa and other charges of any naluie nhilsoever, 

T E N D E R O F G O O D S - S e c 3 
All Goods shall be delivered at the FadKly properly mariied and 
packaged for storage and handling The Depositor d u l l iiimlsh al or 
prior to such dehveiy. a manifost showing marine brands^ or sizes to be 
kepi and accounted for l e p a n t d y , and the class of storage and other 
services dedicd, 

S T O R A G E F E R I O V AND C H A R G E S - See. d 
(a) Unless otherwise agreed in writing, all chaigea for sioiage a ie per 

:Paekage orother agreed unit per month. 
(!>) Tlie s l e n g a m c n l h begins on the dale thai Warehouse accepts care, 
cualody and control o f the Goodn legardless o f unloading date o r date 
o f issue of waiehouse iccdpL 
(c) Bicepi as pnvided in paragraph (d) of tMs sedion, a Kill momh'a 
sioraga charge will apply on all Gooda rcedved between da first and 
Ihe ISthb incluiive; of a calendar month; onetelf mondi'a storage 
charge will apply on all Goods recdved between the Idth and die last 
day, indnsiva^ of a calendar mond^ and a flill month'a iionge charge 
will apply to dl Gooda In stcaage on Ihe first day of die ncM and 
succeeding calendar months. All storage chargea are due and peyaUo on 
the fiist day of storage for Ihe inhiai momh end ihcreaftcr oo die iiral 
day of Ihe calendar month. 
(d) Whea muludly agreed hi writing by Ihe Warehouse and the 
Depositor, a storage month shall extend fVom a data in one calendar 
mondi tOk but nol inchiding, the same dan oflhe nan and dl auceesding 
montha. All stotaga chargea a n due and payable on Ihe first day of die 
storage month. 

TRANSFER, TERhllNATlON OP OTORAGE, REMOVAL OF 
GOODS-Sec. 5 
(a) Inslnia ions to iransftr Gooda on die hooka o f die Warehouse ere 
not d n e t h e until ddivered to and accepted by Warehouse^ and aU 
charges up to ihe tbne IransfiB la made a n diaigoable t o the Depositor. 
If a i i ans fa involves ichandlmg the Gcodi t a ich will bo sul>)eci 10 a 
charge. When Goodi In s i c n g e are transferred Oom one party to another 
thraugh issuance of a new wanhouse lecdpl , a new stciage dale la 
eaiablished on the date of iransftr. 
(b) The Warehouse reserves die right lo move, at lu expenie, 14 daya 
after notice la sent by certified null or ovemlghl delivery to ihe 
Depositor, any Goods In atongo Horn die Fadliiy in vihlch they may be 
siorad to any odrar of Waiehouse's Faciiiliea, Waiehouse will stole die 
Goods at, end may withou notice move the Goods widiin and between, 
any one or mora oflhe woehoun buildings which comprise the Facility 
identified on the (ma of ttda Contiad. 
(c) The Warehouse may, upon written noliceof not Iesaaian30d>ysio 
the Depoaiior and any othv person known by the Warehouse to cUm 
an interest in the Goods, rmuite the lemoyal of any Goods Such notice 
shall be given u the last blown plioe of business of die person to be 
notified. If Gooda are not removed befbn the end of die notice period, 
the Waidiouae may sell diem hi accoidBnce with applicable hw. 
(d) If Warehouse In good b i i h believes thai Ihe Goods a n about to 
dcterioiala or decline hi v a h n t o less dian the amount o f Warehouse's 
lien before the end of die 30.day nMice period refhrred lo in Section 
S(c), the W a r d n a a e may specify in the notification any reesonahle 
shorter lime fbr removal o f lhe Goods and if the Goods are not removed, 
may s d l ikem at public sale held one v m k after a single advenisement 
o r posting aa provided by law. 
(e) If aa a result of a qudhy or condition of the Goods of which die 
Werehouse had no nodce at die time of deposit die Goods era a heaaid 
10 other propeny or to dw Facility orto persons, die Warehouse nay sell 
the Goods at public or private sale withMt advertisement on leasondiie 
noiiOcadon to dl persona known lo clum an intcresi in die Goods. If the 
Warehouse after a reaaonable eOtan is unaUo to aeP the Goods it may 
dispose of them In any lawfol manner and shdl incur no liabilhy by 
reason of neh disposition. Fending such dliposltioi^ tale or reioni of 

die Goods, the Waiehouse may remove Ihe Goods fiom the FMIhy and 
shall Incur no liability by reeson of such removal. 

BANDUNG-Sec,* 
(a) The handling charge covers the oidinaiy labor invohed hi recdidng 
Goods u waiehouse door, placing Gooda in slonge, and rctuming 
Goods to warehouse door. Hsndluig chaiget s n due and payable on 
iccdpl of Gooda. 
04 Uniesa otherwise egieed in willing, labor for unloading and loading 
Goods mil be wbjeci to a chaige. AddhknnI expenses incurred by die 
Werehouse in recdving and handling damaged Goods, and additional 
'expense In untoadbig from or loadnig into cars or other vehides not d 
wanhouse door will be chaiged to Ihe Deposkor. 
(c) Labor and maieriala uaed in loading nil can or other vehidei a n 
diaigeaUe to the Deposhor. 
(d) When Goods are ordered out In quantilisa lasa than in which 
received, Ihe Warehouse may make an additiond chaige for eeeh order 
o r each Kem o f an order, 
(a) The Warehouse shdl not be liable fix any demuirage or detention, 
any ddays in unloading iiteund can, trailers or other ccniahian. or any 
ddays In obtaining and loading can, trailen or other coniainen fbr 
outbound sMpmeni unless Waiehouse hss ihiled to enrc in reasonable 
can. 

DEUVERY REQUIREMENTS - Sec. 7 
( 4 No Goods shall be delivered or transfined except upon reeeipt by 
die Waiehoun of Depcdior'a complde written iniiniciions. Written 
Instnictions ahali indwle, hul are not limited to, F A ^ EDI, E.Mdl or 
dmllar communication, provided Wardnuso has no liaiiill^ when 
rdying on die inibrmatlon contained in the communication as recdved. 
Goods may be ddivered upon instniciioo by tdephona in accoidanea 
with DeposKor's prior wriuen aulhorialion, but Ihe WarehouK shall 
not be responsible fbr loss or eiror occasioned thereby. 
(b) Whan Goods are ordered out e reasonable time shall be given die 
Waiehouse lo cany out inslniciions, and if h la u n A l e b e c a u n of sets of 
God, war, pidilic enemies, sdaure under legal pncess , strikes, lockauts, 
riots or d v d commolhHis, or any reason beyond the Werehouse's 
control, or becauio of loss of c r damage to Goods fbr which Wareliouse 
is not Rable, or because o f eny other e « u M provided by law, die 
Warehouse dial l not be liable fbr b ih i re to cany out such insltudions 
and Goods remainmg in slorsge will continue lo be subject lo tegular 
storage chargea, 

EXTRA S E R V I C E S ( g F E C I A L SERVICES) - S i c . S 
(a) Warehouse labor required fbr services other than oidinaiy handlhig 
and aiorage will be c in ig id to the Depoaiior. 
(b) Speeisl services requesicd by t>eiiosilor uKiudlng but not limited t o 
compiling of spedal slock statements; reporting marked w d g h l ^ aerid 
n u m b e n or other data fiom packagea; physical check of Goodr, and 
handling Irensit billing will be subject to a chaige. 
(e) pannage, bndng, pediing naierhia or odier special supplies, may 
be provhled for the Deposilor at a charge tn addition lo die Waiehouse's 
cost. 
(d) By prior arrangemcnl, Gooda may be received or ddivored during 
other dian u s u d budneas hours, subject to a chaige. 
(e) Communiealion expanse induding postage, ovenilghl deliveiy, or 
telephone may be charged lo the Depodtor if such oonceiB men than 
normri inventoiy rqnriuig or i t d die request of tiie Depodlor, 
communicathma are made by other than regular Unhed Stalea MdL 

BONDED STORAGE - See. 9 
(a) A charge hi additkin to regular ntea will be made ibr aieichanfin 
In bond. 
(b) W h a n a warehouse receipt covere Goods hi U . S Customs bondt 
Warehouse ahali liave no liaUliiy fbr Goods s d n d o r removed by U S. 

M I N I M U M C H A R G E S - S e c IB 
(a) A minimum handluig d u i g e per fol and a minimum storage charge 
per lot per monUi will be made. When a warehouse receipt covers more 
d u n one lot c r when e lot is in essortraem. a minimum charge per mark, 
b n n d , or var idy will he made: 
(b) A minimum mondiiy charge t o one accoon for s l onge snd/Or 
hsndhng will be made, TMa chaige will apply rise lo each accoum when 
one customer has several accounts; each requiring sepanta records and 
bil l ing 

U A B I L r r V AND U M T T A T I O N O F DAhlAGES - S e c . I I 
(a)WARBHOUSE SHALL NOT BE U A B L E FOR ANY LOSS OR 
DAMAGE TO GOODS T B N r a X E D , STORED O R HANDLED 
HOWEVER CAUSED UNLESS SUCH LOSS O R DAMAGE 
RESULTED FROM THE FAILURE BY WAREHOUSE TO 
EXERCISE SUCH CARE IN REGARD TO THEM AS A 
REASONABLY CAREFUL PERSON WOULD EXERCISE UNDER 
U K E Q R C U M S T A N C E S AND WAREHOUSE IS NOT LIABLE 
FOR DAMAGES WHICH COULD NOT HAVE BEEN AVOIDED BY 
THE EXERCISE OF SUCH C A R E 
(]b)GOODS A R E N O T INSURED BY WAREHOUSE AGAINST 
LOSS OR DAMAGE HOWEVER CAUSED 
(e}THE DEPOSr rOR DECLARES THAT DAMAGES ARE U M f F E D 
TO ^PER , PROVIDED, HOWEVER. THAT 
SUCH LIABILITY MAY AT THE TIME O F ACCEPTANCE OF 
THIS CONTRACT AS PROVIDED IN SECTION I BE INCREASED 
UPON DEPOSITOR'S W R t l T B N REQUEST ON PART OR ALL OF 
T H E G O O D S HEREUNDER IN WHICH EVENT A N A D D m O N A L 

UPON SUCH 

N O T I C E O F C L A I M A N D F I L I N G O F SUIT - S a b 12 
(a)Claima by the Depositor and all other persons must be presented in 
wnt ing t o t i n Warehouse whldn a reasonable time; and hi n o event any 
later than the earlier of! (i) 60 days after delivery of die Goods by the 
Wanhouse or 0 0 <S0 days after Depositor is notified by Ihe Warehouse 
diet loss or damage t o part or d l of dm Goods hss occuned. 
Oi)No lawsuh o r other a d i o n may be maintained by d ie Depoaiior or 
o thcn a g d n i t ihe Waiehouse fbr loss or damage to dw Goods uniesa 
l imdy writion d a i m haa been given aa provided in paragnph (a) of diis 
sedion and unless such lawsuh o rodKr adion is commenced by no later 
dian the eariier o £ (I) nine months after date of de l i vay by Warehouse 
or (ii) nine months after Deposilor IS notified that loss or damage to part 
or all of d w Gooda b a occiared. 

(c)When Goods have no t been delivered, notice may b e ^ v e n o f known 
loss or damage 10 dw Goods by mallhig of a letter via cenlRed mall or 
overnight ddhic iy t o the Depositor. Tbne Umitationa fts p i e seo tunn of 
d a i m in w m i n g and m d n t d n h i g o f action after notice begin on the date 
of mallhig of such notice by Warehouse: 

U A B I U T Y F O R C O N S E Q U E N T U L D A M A G E S - Se t . U 
Werehouse shd l not be liaUa Ibr any loss of profit or ipedsX indhect, 
o r oonsequeadal damagea of any kind 

UABILi ry FORMISSniPMENT-Scc. 14 
If Warehouse negligently misshlpa Gooda, the Wardwuse shall pay die 
reetonaUa tnnspoitdlon charges inniired to return dw miashipped 
Goods u> dw Facility. If the consignee foils lo Rtuni dw Goodie 
Waiehouse's maximum liability shdl be fbr the Ion or damaged Goods 
as specified in Sedion 11 above, and Warehouse shall have no liability 
for damagea due to Iho consisnee'a acceptance or uae of the Goods 
whdher such Goods be Ihon oflhe Deposiior or another. 

MYSTERIOUS DISAPPEARANCE - Sec. IS 
Warehouae shdl be liable for loss of Goods due to inventoiy shortage or 
unexplained or nvstcrhxia disappearance of Goods ody if Depositor 
edablishea such loas occurred because of Waiehouse's foiiure to 
exereise dw can required of Warehouse under Section 11 above. Any 
presumption nf conversion imposed by law shdl not apply to such loss 
and a claim by Depositor of conveidon must be established by 
affirmatWe ondence that the Wanhouse convened the Goods lo the 
Warehouae'a own use, 

RIGHT TO STORE GOODS - Sac Id 
Depositor represents and waninis thst Depositor is lawllilly possessed 
of Ihe Goods and haa the right and auUmnty lo store them with 
Wanhouse Deposhor agrees to Indemniiy and hold harmless die 
Waiehouse ftom eU loss, cost snf expense (biduding lessooable 
Bitonwya' Ibes) which Warehoun pays or incun as a resuh of any 
dispute or ll%ttion; wheUier insdluled by Wanhoun cr others, 
respecting Depositor's right, title or interest in die Goods. Such amounu 
shall ho chargea in rdallon to the Gooda and subjea to Warehouse'a 
lien, 

ACCURATE INFORMATION - Sec 17 
Depositor will pnvide Wsreiuiuse with information coneeniing the 
Goods which is accurate complete and sufiiciem lo dlow Warehotne to 
comply with dl laws and relations concerning dw storage, handluig 
end tnnsponittg of Uie Goods. Depositor will htdemniiy and hoU 
Warehouse harmless fiom all loss, coal, penally and expense (inchidfflg 
nasonahle ationieya* fbes) which Wanlwuse paya or incun as a resuh 
of Depositor fldling to folly discharge Ihia obiigalion. 

SEVERABnnv AND WAIVER - Sec. I* 
(a)If any provision of this Contnnt, or any application diereof, shouU 
be connnied or hdd ui be void, hnalld or unenforceable^ by oider, 
decree or Judgment of a court of competent jurisdictkin, dw lenaining 
provismns ofthis Cofflnci ihall not be effoded dwidiy but shall nmam 
hi foil force end cflbct 
(b)Warelioiise*a foihire to require strid complience wiih any provision 
ofUiis Contract shall not connituie e vniver or edoppd to later denuid 
tirid compliance whh tint or any other pravishmCs) of this Coniraa 
(e)Tha providons of this Conlrad shall be binding upon the hdis; 
exeeuiorst successon and assigns of bodi Oepoduir and Warehouse; 
contam tlie wle agreemdit governing Goods tendered lo dw Warehouse; 
and, cannot he modified except by a writing dgned by Warehouse end 
Depositor. 

L I E N - S e c l 9 
Waidiouaa shall have a genaid warehoun lien for all lawflil cbaiges fbr 
donge and preiervuion of the Goods; also fin dl lawfol clauns for 
money advanced, intend, insurance; innipoitdion, labor, weighing 
coopering, and olher chaigea and expenses in relation to auch Goods, 
and for Ihe bdance on any other accounu Ihu may be due. Warehouse 
forther ddms'a geneni warehouse lien fin di such chaigea, advancea 
and expenses whh respect to any other Goods stored by tiw Deposilor hi 
any olher fhejlay owned or operated by Warehouse, bi cider to pioicd 
hs lieiv Warehouse reserves llie right to require advance payment of dl 
chaiges prior to shipment of Goods, 

DOCUMENTS OF TTTLE - Sec 20 
DocumciHS of thle^ Including warehnuse receipts, may be issued dther 
in physicd or dedionie form at dw option oflhe paniet. 

GOVERNING LAW AND JURISDICTION - Sec 11 
This Contiad and the legd reidiotiship bdween the paitiea hereto shdl 
be governed by end condnied in eccordanee wiih the substantive hiwa 
cf Ihe date when the Fadlhy ia located, induding Article 7 of the 
Unifoim Comineidd Code as ratified in ilid date; notwidisiaading ha 
cottfltet of iawa niha. Any lawsuit or other action involving any dispute, 
claim or controversy relating in any way to dus Contract shall be 
brought only in the appiopriate side or fbdeni court in dw aaie when 
Ihe FadRty la located. 

The parties acknowledge the Lfaailallen of UahHlly and Dnmagaa hi 
Scciionll. 



Via Overnight Mail (or Certified l&il Return Receipt Requested) 

[Carrier Name] 
[Address] 

Notification To Carrier Of Status As Warehouse Operator Only 

Date: 

Dear 

PLEASE BE ADVISED tliat XYZ Warehouse Company is a warehouse operator, 
providing warehousing services for the account of its customers at its warehouse ^cility 
located at (the "Warehouse"). XYZ 
Warehouse Company is hot the shipper or consignee of any shipments to or from the 
Warehouse and is not a party to or beneficiary of any transportation contract between 
the shipper or consignee and your company or any other carrier. Further, XYZ 
Warehouse Company has no beneficial interest in the goods being transported to or 
from the Warehouse by your company or any other carrier and has no contract with and 
has no liability or other responsibility to your company or any other carrier regarding 
freight charges, demunrage, detention or other charges relating to such goods. 

In the event XYZ Warehouse Company's name appears as consignee on any bill of 
lading or other contract of carriage in relation to goods being delivered to the 
Warehouse, it is a mistake. XYZ Warehouse Company is only the "in care of party" and 
is not the consignee. 

XYZ Warehouse Company assumes no liability for freight charges, demunage, 
detention or other charges relating to the equipment or sen/ices provided to the 
shipper/consignee by your company or any other carrier, notwithstanding that XYZ 
Warehouse Company allows your company to place its equipment at the Warehouse for 
the purpose of loading or unloading. 

Date 

EXHIBrr • XYZ Company 

11 M I Printed Nannê  

O i ^ i M ^ H K I ^ M ^ ^ 
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Effective: [See Text Amendments] 

United States Code Annotated Currentness 
Title 49. Transportation (Refs & Annos) 

Subtitle IV. Interstate Transportation (Refs & Annos) 
Part A. Rail (Refs & Annos) 

• ^ Chapter 107. Rates (Re& & Annos) 
•^ Subchapter 111. Limitations 

-» § 10743. Liability for payment of rates 

(aXl) Liability for payment of rates for btuisportation for a shipment of properly by a shipper or consignor to a 
consignee other than the shipper or consignoi:, is determined under this subsection when the transportation is 
provided by a rail carrier under this part When the shipper or consignor instructs the rail carrier transporting the 
property to deliver it to a consignee that is an agent only, not having beneficial title to the property, the consign­
ee is liable for rates billed at the time of delivery for which the consignee is otherwise liable, but not for addi­
tional rates diat may be found to be due after delivery if the consignee gives written notice to the delivering car­
rier before delivery of the property-

(A) of the agency and absence of beneficial title; and 

(B) of the name and address of the beneficial owner of the property if it is reconsigned or diverted to a place 
other than the place specified in the original bill of lading. 

(2) When the consignee is liable only for rates billed at the time of delivery under paragraph (1) of this subsec­
tion, the shipper or consignor, or, if the property is reconsigned or diverted, the beneficial owner, is liable for 
those additional rates regardless of the bill of lading or contract under which the prop«1y was transported. The 
beneficial owner is liable for all rates when the property is reconsigned or diverted by an agent but is refused or 
abandoned at its ultimate destination if the agent gave the rail carrier in the reconsignment or diversion order a 
notice of agency and the name and address of the beneficial owner. A consignee giving the rail carrier, and a re-
consignor or diverter giving a rail carrier, erroneous information about the identity of the beneficial owner of the 
property is liable for the additional rates. 

(b) Liability for payment of rates for transportation for a shipment of properly by a shipper or consignor, named 
in the bill nf lading as consignee, is determined under this subsection when the transportation is provided by a 
rail carrier under this part When the shipper or consignor gives written notice, before delivery of the property, 
to the line-haul rail carrier that is to make uhimate delivery-

©2010 Thomson Reuters. No Claim to Orig. US Gov. Worics. 
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(1) to deliver the property to another party identified by the shipper or consignor as the beneficial owner of the 
property; and 

(2) that delivery is to be made to that party on payment of all applicable transportation rates; 

that party is liable fbr the rates billed at the time of delivery and for additional rates that may be found to be due 
after delivery if that party does not pay the rates required to be paid under paragraph (2) of this subsection on 
delivery. However, if the party gives written notice to the delivering rail carrier befbre delivery that the party is 
not the beneficial owner of the properly and gives the rail carrier the name and address of the beneficial owner, 
then the party is not liable for those additional rates. A shipper, consignor, or party to whom delivery is made 
that gives the delivering rail carrier erroneous information about the identity of ^ e beneficial owner, is liable for 
the additional rates regardless of the bill of lading or contract under which the property was transported. This 
subsection does not apply to a prepaid shipment of property. 

(c)(1) A rail carrier may bring an action to enforce liability under subsection (a) of this section. That rail carrier 
must bring the action during the period provided in section 1 l70S(a) of this title or by the end of the 6th month 
after fmal judgment against it in an action against the consignee, or the beneficial owner named by the consignee 
or agent, under that section. 

(2) A rail carrier may bring an action to enforce liability under subsection (b) of this section. That carrier must 
bring the action during the period provided in section 1170S(a) ofthis title or by the end of the 6th month after 
final judgment against it in an action against the shipper, consignor, or other party under that section. 

CREDIT(S) 

(Added Pub.L. 104-88, Title I, § 102(a), Dec. 29,199S, 109 Stat. 819.) 

HISTORICAL AND STATUTORY NOTES 

Revision Notes and Legislative Reports 

199S Acts. House Report No. 104-311 and House Conference Report No. 104-422, see I99S U.S. Code Cong, 
and Adm. News, p. 793. 

Effective and Applicability Provisions 

199S Acts. Section effective Jan. I, 1996, except as otherwise provided in Pub.L. 104-88, see section 2 of Pub.L. 
104-88, set out as a note under section 701 ofthis title. 

Prior Provisions 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Provisions similar to those in this section were contained in section 10744 of fliis title prior to the gen»al 
amendment ofthis subtitle by Pub.L. I04-S8, § 102(a). 

A prior section 10743, Pub.L. 95-473, Oct. 17, 1978, 92 Stat 1391; Pub.L. 99-521, § 7(i), Oct. 22, 1986. 100 
Stat 2995, related to payment of rates, prior to the general amendment of this subtitle by Pub.L. 104-88, § 
102(a). See section 13707 ofthis title. 

LIBRARY REFERENCES ^ 

American Digest System 

Carriers € = » 194. 

Key Number System Topic No. 70. 

Corpus Juris Secundum 

CJS Carriers § 478, Persons Liable-Consignee as Agent 
CJS Carriers § 479, Persons Liable-Consignor as Consignee. 
CJS Carriers § 482, Actions for Charges. 

RESEARCH REFERENCES 

Encyclopedias 

Am. Jur. 2d Carriers § 174, Federal Statutes. 

Am. Jur. 2d Carriers § 304, Effect of Direction for Collection from Consignee. 

Am. Jur. 2d Carriers § 508, Where Consignee is Agent 

Am. Jur. 2d Carriers § 510, Effect of Reconsignment 

Forms 

Federal Procedural Forms §61:1, Statutes of Limitation, and Other Time Limits, Within United States Code. 

Federal Procedural Forms § 66:173, Actions Involving Disputed Freight or Demurrage Charges. 

Treatises and Practice Aids 

Federal Procedure, Lawyers Edition § 76:680, Jurisdiction of Private Action. 
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West's Federal Administrative Practice § 5382, Substantive Responsibilities-Liability- of Cairiers Under Re­
ceipts and Bills of Lading. 

NOTES OF DECISIONS 

Agreements, omtracts or stipulations 4 
Consignee Jiability 1 
Consignor liability 2 
Shipper liability 3 

1. Consignee liability 

A consignee of interstate shipments who received the shipments and paid all charges claimed, which were less 
than the lawful established rates as a matter of law assumed liability for the only lawfitl rate which it had a right 
to pay or the carrier a right to charge, and could not escape liabili^ therefor through any contract with the carri­
er, and its liability was not a question of fact to be determined from circumstances tending to show an implied 
agreement New York Cent. & H. R.R. Co. v. York & Whitney Co., U.S.Mass.l921, 41 S.Ct. 509, 256 U.S. 406, 
65 L.Ed. 1016. Carriers € = » 35 

As to general rule, a consignee, by accepting the shipment, becomes liable as a matter of law, for the &II amount 
of the tariff charges, whether they all demanded at the time of delivery or later. Pittsburgh, C , C. & St. L. R. Co. 
V. Fink, U.S.Ohio 1919, 40 S.Ct. 27, 250 U.S. 377, 63 L.Ed. 1151. See, also, Louisville & NJR.R. v. Central Iron 
Co., Ala.1924, 44 S.Ct. 441, 265 U.S. 59, 68 L.Ed. 900; New York Central & H.R. Ry. Co. v. York & Whiting 
Co., Mass.1921,41 S.Ct. 509,256 U.S. 406,65 L.Ed. 1016. 

Recipients of rail freight who are named as consignees on bills of lading are subject to liability for demurrage 
chaiges arising after they accept delivery unless they act as agents of another and comply with notification pro­
cedures established in consignee-agent liability provision of Interstate Commerce Commission Termination Act 
(ICCTA). CSX Transp. Co. v. Novolog Bucks County, C.A.3 (Pa.) 2007, 502 F.3d 247, as amended , certiorari 
denied 128 S.Ct. 1240,552 U.S. 1183,170 L.Ed.2d 65. on remand 2008 WL 4613862. Carriers € = » 100(1) 

Freight forwarding company's exercise of dominion and control over goods shipped by railroad did not make it a 
consignee liable for payment of freight charges, where neither original fi:eight bills nor corrected freight bills 
named forwarder as consignee. Southern Pacific Transp. Co. v. Oscar Perez Forwarding Co., Tex.App.-Corpus 
Christi 1986,712 S.W.2d 596. Carriers € = * 194 

2. Consignor liability 

Unless bill of lading provides to contrary, consignor remains primarily liable for freight charges. Southern Pac. 
Transp. Co. v. Commercial Metals Co., U.S.Tex.1982. 102 S.Ct 1815, 456 U.S. 336, 72 L.Ed.2d 114, on re­
mand 686 F.2d 264. Carriers €>=> 194 

3. Shipper liability 
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By accepting delivery of coal consigned to itself, shipper became bound to pay the tariff chaiges. Baldwin v. 
Scott County Milling Co., U.S.Mo.l939, 59 S .a . 943, 307 U.S. 478, 83 L.Ed. 1409, rehearing denied 60 S.Ct. 
65,308 U.S. 631,84 L.Ed. 526. Carriers C=> 30 

Where bill of lading acknowledged receipt of goods from the shipper but provided for delivery to the order of 
another as consignee, was not signed by the shipper, and contiuned no express agreement on his part to pay or 
guarantee payment of the freight charges, and there was evidence that the goods were sold and shipped by the 
shipper to the consignee upon agreement between them that the latter should pay those diarges, and were trans­
ferred by the consignee with the bills of lading to a third party who received delivery from tiie carrier, a finding 
that the shipper did not assume the primary obligation to pay tiie freight charges was justified. Louisville & N.R. 
Co. v. Central Iron & Coal Co., U.S.Ala. 1924,44 S.Ct. 441.265 U.S. 59,68 L.Ed. 900. 

4. Agreements, contracts or stipulations 

Bill of lading is basic transportation contract between shipper-consignor and carrier, and its terms and conditions 
bind shipper and all connecting carriers. Southern Pac. Transp. Co. v. Commercial Metals Co., U.S.Tex.l982, 
102 S.Q. 1815,456 U.S. 336. 72 L.Ed.2d 114, on remand 686 F.2d 264. Carriers € = » 53 

The parties to an interstate shipment by rail, as between themselves, are free to stipulate who shall pay the 
chaiges subject to the prohibition against unlawful discrimination and the limitations imposed by the uniform 
bill of ladmg. Illinois Steel Co. v. Baltimore & O. R. Co., U.S.1II.1944, 64 S.Ct. 322, 320 U.S. 508, 88 L.Ed. 259 
. Cairiers < ^ 26 

No provision of Interstate Commerce Act imposes any absolute liability upon the shipper or consignor to pay the 
freight, and where freight is not paid in advance, and the tariff schedule does not provide by whom tiie freight is 
to be paid, parties are fiee to contract. Louisville & N.R, Co. v. Central Iron & Coal Co., U.S.AIa.I924,44 S.Ct. 
441, 265 U.S. 59, 68 L.Ed. 900. See, also, American Ry. Express Co. v. Mohawk Dairy Co., 1924, 144 N.E. 
721, 250 Mass. 1; Chicago Junction Ry. Co. v. Dulutii Log Co., 1925,202 N.W. 24, 161 Minn. 466; King v. Van 
Slack, 1916, 159 N.W. 157, 193 Mich. 105; T.S. Faulk & Co. v. Chicago, I. & L.R. Co., 1926, 111 So. 196, 21 
Ala.App. 617, certiorari denied 111 So. 199,215 Ala. 488. 

Unilateral decision by shipper or rail carrier to designate transloader as consignee, without tiansloader's permis­
sion and when transloader was not ultimate consignee of freight, could establish transloader's status as consignee 
for puiposes of demurrage liabilKy under consignee-agent provision of Interstate Commerce Commission Ter­
mination Act (ICCTA), which subjected recipient of rail freight named as consignee on bill of lading to liability 
for demunage charges arising after acceptance of delivery unless recipient acted as agent of another and com­
plied witii ICCTA's notification procedures. CSX Transp. Co. v. Novolog Bucks County, C.A.3 (Pa.) 2007, 502 
F.3d 247, as amended , certiorari denied 128 S.Ct 1240, 552 U.S. 1183, 170 L.Ed.2d 65, on remand 2008 WL 
4613862. Carriers €>=» 100(1) 

Warehouse to which rail shipments were delivered for storage before their ultimate delivery to shipper could be 
held liable for demurrage charges assessed by rail carrier only if warehouse was consignee or if it contractually 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Worics. 

http://web2.wesUaw.com/print/printstream.aspx?sv=Split&prft=HTMLE&mt=ParalegalP... 12/22/2010 

http://web2.wesUaw.com/print/printstream.aspx?sv=Split&prft=HTMLE&mt=ParalegalP


Page 7 of7 

49U.S.C.A.§ 10743 Page 6 

assumed responsibility for demurrage charges. Illinois Cent R. Co. v. Soutii Tec Development Warehouse, Inc., 
C.A.7 (111.) 2003,337 F.3d 813. Carriers € = » 100(1) 

Fact that consignor had privately agreed with consignee to retum two leased railway dump cais prepaid did not 
prevent consignee from being held liable to railroad for cost of shipping when cars were not sent prepaid but 
consignee nonetheless accepted them; railroad was not party to agreement between consignee and consignor, 
nonrecourse clause on bill of lading was not signed by consignor, and bill of lading was not mailced "prepaid." 
Consolidated Rail Corpi v. Briggs & Turivas, Inc., S.D.Ohio 1987,678 F.Supp. 1298. Carriers € = » 194 

49 U.S.C.A. § 10743.49 USCA § 10743 

Current through P.L. 111-264 (excluding P.L. 111-203,111-257. and 111-259) approved 10-8-10 

Westiaw. (C) 2010 Thomson Reuters. No Claim to Orig. U.S. Govt Works. 
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Pagel 

United States Court of Appeals, Seventh 
Circuit. 

CONSOLIDATED FREIGHTWAYS 
CORPORATION OF DELAWARE, Plain­

tiff-Appellant 
V. 

ADMIRAL CORPORATION, Defen­
dant-Appellee. 

No. 18340. 

April 27,1971, Rehearing Denied May 14, 
1971. 

Action by caxrier against consignee seeldng 
to recover unpaid freight charges. The United 
States District Cotirt for the Northern District 
of Illinois, William J. Lynch, J., granted 
judgment for consigiiee at close of carrier's 
case, and canier appealed. The Court of 
Appeals, Cionmings, Circuit Judge, held that 
carrier was estopped from collecting unpaid 
fieight charges from consignee where deli­
very receipts of waybills showed that con­
signor was the party to be billed, where de­
livery receipts of the 'Weight and Charges 
Ahead Bills' indicated ihat the 'Revenue Bill 
is Prepaid,* where 'Memorandum' for each 
shipment acknowledging issuance of a bill of 
lading also bore a stamped statement that the 
freight charges woe prqpaid, and where 
consignee accepted delivery of the shipmoits 
tipon those representations and promptly paid 
consignor's invoices for the freigjht charges. 

Affirmed. 

Stevens, Circuit Judge, concurred and filed 
opinion. 

Swygert, Cluef Judge, dissented and filed 
opinion. 

West Headnotes 

m Carriers 70 €=:»194 

70 Carriers 
70II Carriage of Goods 

70Iim Charges 
70kl94 k. Persons Liable for 

Charges. Most Cited Cases 
Carrier was estopped from collecting unpaid 
freight charges from consignee where deli­
very receipts of waybills showed that con­
signor was the party to be billed, where de­
livery receipts of the "Weight and Charges 
Ahead Bills" indicated that the "Revenue Bill 
is Prepaid," where "Memorandum" for each 
shipment acknbwled^ng issuance of a bill of 
lading also bore a stamped statement that the 
freight charges were prepaid, and where 
consignee accepted delivery of the shipments 
upon those representations and promptly paid 
consignor's invoices for the freight charges. 

J31 Carriers 70 e=5l94 

70 Carriers 
7011 Carriage of Goods 

70IIfD Charges 
70kl94 k. Persons Liable for 

Charges. Most Cited Cases 
Consignee would not be found to have acted 
improperly, in suit against it by carrier 
seeking to recover unpaid shipping charges, 
in settling invoices of consignor without 
demanding receipts from consignor evi­
dencing actual payment of freight charges to 
carrier, where consignee was justified in 

EXHIBIT 
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^ving wei^t to represratations made on 
shipping documents which indicated that 
firei^t charges had been prepaid by tiie con­
signor. 

131 Carriers 70 ©=»194 

70 Carriers 
70II Carriage of Goods 

70nm Charges 
70kl94 k. Persons Liable for 

Charges. Most Cited Cases 
Carrier was estopped to recover fiom con­
signee for impaid shipping charges where 
carrier's fransactions with consignor involved 
credit extension well beyond the seven-day 
limit imposed upon such transactions by In­
terstate Ck>mmerce Commission, and where 
carrier contributed substantially to its ulti­
mate inability to recover payment from con­
signor throu^ its unlawful and lax credit 
extensions, which practices also increased 
amount of loss resulting Scorn financial fail-
tire of consignor and which effectively pre­
vented consignee from protecting itself from 
conversions of consignor. Interstate Com­
merce Act, § 223,49 U.S.C.A. S 323. 

141 Carriers 70 «>=>194 

7Q Carriers 
70n Carriage of Goods 

70Iim Charges 
70kl94 k. Persons Liable for 

Charges. Most Cited Cases 
Nothing in language or policies of motor 
carrier statute relating to collection of rates 
and charges, extension of oedit, and liability 
of agent of benefidal owner, suggested that 
Congress intended to impose absolute liabil­
ity upon a consignee for freight diarges; ra­
ther. Congress was concerned with elimi­
nating rate and credit discrimination in col­

lection of lawful charges fitnn the party oth­
erwise liable, wherever he might be, and 
statute was not primarily addressed to estab-
Ushing or locating liability for payment of 
freight charges. Interstate (Commerce Act, § 
223.49U.S.C.A.g323. 

^ C a r r i e r s 70 e=»194 

70 Carriers 
70II Carriage of Goods 

TOnjD Charges 
70kl94 k. Persons Liable for 

Charges. Most Cited Cases 
There was no discernible conflict, in action 
by carrier against consignee seeking to re­
cover unpaid freight charges, between ap­
plication of equitable principles to bar carri­
er's recovery and the statutory proscription 
against discriminatory treatment of shippers, 
since requiring double payment of freight 
charges by consignee would not fiirther the 
statutory policy of preventing unjust dis­
crimination or undue preference, in situation 
where carrier's shipping documents indicated 
that consignor had prepaid shipping charges, 
and where carrier's imlawful credit-exten­
sions to consignor contributed substantially 
to carrier's ultimate inability to recover such 
charges bom consignor. Interstate Com­
merce Act, § 223,49U.S.C.A. 6 323. 

161 Carriers 70 €>»196 

70 Carriers 
70n Carriage of Goods 

70IIf J) Charges 
70kl96 k. Actions for Charges. 

Most Cited Cases 
Finding that consignor was an independrait 
customs broker rather than an agent of de­
fendant consignee, in action against consig­
nee by carrier seeking to recover unpaid 
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shipping charges, was proper where consig­
nor selected the carrier and made all prepa­
rations for shipment, including preparation of 
bills of lading, and where consignee exer­
cised no control over consignor's business 
methods and reimbursed him on the basis of 
shipAients received; whether consignor was 
licensed as a fieight forwarder under Inter­
state Commerce Act, and whether he per­
formed such forwarding services in all re­
spects for consignee, were irrelevant con­
siderations. Interstate Commerce Act, §§ 
223, 403, 410, 49 U.S.CA. SS 323. 1003, 
1010. 
*57 Francis James Higgjns, Edward H. 
Hickey, John P. Scotellaro, Chicago, 111., for 
plaintiff-appellant; Bell, Boyd, Lloyd, Had-
dad & Bums, CMcago, HI., of counsel. 

George W. Hamman, Robat F. Finke, Chi­
cago, QL, for defendant-appellee; *58 Mayer, 
Brown & Piatt, Chicago, III., of counsel. 

Before SWYGERT, Chief Judge, and 
CUMMINGS and STEVENS, Circuit 
Judges. 

CUMMINGS, Circuit Judge. 

Plaintiff, an interstate motor carrier, sued 
Admiral Corporation to recover for freight 
charges. According to the complaint. Ad­
miral was the consignee of goods transported 
by plaintiff. It was alleged that under Part II 
of the Interstate Commerce Act (49 U.S.C. S 
301 et seq.) Admiral owed plaintiff almost 
$93,000 for services for the period January 
21,1966, through April 30,1966. 

In its answer. Admiral averred that William. 
A. Rogers was the shipper of these goods 
under plaintiffs prepaid bills of lading, and 
that Admiral did not learn that plaintiff was 

having difficulty in collecting fireight diarges 
fix>m Rogers until May 1966. Prior to then. 
Admiral assettedly had paid Rogers for these 
and other charges. The answer also alleged 
that the shipmoits w»e vmdsx tari£& pro­
viding for the charges to be prepaid by the 
shipper. 

According to the evidence. Admiral started 
to import electrical components and other 
products from Japan in the early 1960's. 
These goods were shipped firom Japan to 
western United States ports and were then 
transported by truck to Admiral's plants in 
Illinois. In 1963, Admiral retained the ser­
vices of William A. Rogers for firdght and 
customs clearance. He agreed to advance all 
necessary charges for inland and ocean 
frd^t, to effect proper customs entry into 
Chicago, and to pay all import duties due. He 
would then mvoice Admiral for these costs 
and for his services. 

When the goods reached Seattle or San 
Francisco, Admiral would notify Rogers. He 
would choose the motor carrier to transport 
the goods to Chicago, and that carrier would 
advance payment for the ocean frdght 
diarges and later include them in its inland 
frdght invoice to Rogers. 

Commencing in S^ember 1965, Rogers 
sdected plaintiff as the motor carrier to 
transport Admiral's import frdght. The goods 
moved on plaintiffs bills of lading which 
showed Admiral as the consignee and Rogers 
as the shipper and party to be billed. Tlie bills 
of lading were also marked by Rogers as 
'prq>aid' or 'to be prepaid,' meaning that 
Rogers, the shipper, was to be billed by 
plaintiff and pay its chaises.*'*'-

FNl. The testimony showed that 
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'prepared' meant paid in advance by 
Ihe shipper or to be billed to the 
shipper. After Rogers became affi­
liated with Intercontinental Transport 
Company early in 1966, some of the 
bills of lading showed that the shipper 
was 'Intercontinental for Wm. A. 
Rogers,' but Rogers was shown as the 
party to be billed. 

After delivery of the goods to Admiral, 
plaintiff billed Rogers for the inland and 
ocean frdght charges through invoices stat­
ing that under Interstate Commerce Com­
mission regulations payment was required 
within 7 days of delivery. Prior to April 1966, 
Rogers often failed to make payment of 
plaintiffs invoices within that time limit, but 
plaintiff did not enforce the provision. 

The record contains no indication that Ad­
miral had authorized Rogers to obtain credit 
from plaintiff or that Admiral was aware that 
Rogers was obtaining such credit beyond the 
permissible period. Rather, Rogers sent 
Admiral his own invoices which were paid in 
full and without question. Admiral did not 
learn of Rogers' delinquendes until notified 
by plaintiff during the first week of May 
1966. At that time Admiral changed its 
payment practices to insure that plaintiff 
would be paid for such future charges. Rog­
ers ultimately went out of business in No­
vember 1966. 

Plaintiff unsuccessfully attempted to recover 
these frdght chargeis from Rogers as con­
signor. In early 1968, plaintiff demanded that 
Admiral tmdstake payment. When it re­
fused, plaintiff brou^t this suit against Ad­
miral on the *59 theory that it was liable for 
the shipping diarges as consignee. 

The district court granted judgmrait fbr Ad­
miral at the close of plaintiff's case. The court 
concluded: (1) plaintiff had not .shown Rog­
ers' inability to pay the frei^t diarges; (2) he 
was a frd^t forwarder under Part IV of the 
Intestate Commerce Act, so that Admiral's 
payments to him discharged any obligations 
to plaintiff imposed upon Admiral by the 
Act; and (3) plaintiff was estopped to pro­
ceed against Admiral on these shipments. 

I 

Admiral does not contend that the provision 
for prepayment by Rogers altered the con­
tractual terms of the bills of lading and re­
lieved it, as consignee, from any obligation 
of payment of the freight charges. Instead, 
Admiral urges that notwithstanding any such 
liability, plaintiff is estopped to collect the 
firdght charges in this case. , 

In Missouri Padfic RR. (Ho. v. National Mil­
ling Co.. 276 F.SuTTO. 367 fD.N.J. 1967>. 
affirmed, 409 F.2d 882 f3d Qr. 1969). the 
prindples of estoppel were applied to bar a 
carrier from imposing a double payment 
upon a consignee that accepted delivery of a 
shipment under a uniform sfraight bill of 
lading marked 'frdght prepaid' and then 
rdmbursed the consignor for the full amount 
of firdght charges in accordance with tiieir 
separate agreement. By marking the bills of 
lading 'pr^aid,' the carrier was held to have 
represented satisfaction of its frdght charges 
upon which the consignee reasonably relied 
in paying the same amount to the consignor. 
See also Davis v. Akron Feed & Milling Co.. 
296 F. 675 (6th Cir. 1924). reaffirmed in 
United States v. Mason & Dixon Line. Inc.. 
222 F.2d 646.647-650 f6fli Cir. 1955). 

fl] We find the principles enundated in those 
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cases applicable to the instant controversy. 
Here the delivery recdpts of the waybills 
showed William A. Rogers as the party to be 
billed. The delivery recdpts of the 'Wdght 
aiid Charges Ahead Bills' indicated that the 
'Revenue Bill is Prepaid.' The 'Memoran-
dtmi' for each shipment acknowledging the 
issuance of a bill of lading also bore a 
stamped statement that the frdght charges 
were 'Prepaid- Bill W. A. Rogers.' Admiral 
accepted delivery of the shipments upon 
those representations and promptly paid 
Rogers' invoices for the frdght charges. 
These representations thus deprived Admiral 
of its ability to protect itself from possible 
double liability by paying the freight charges 
itself directly to the carrier upon acceptance 
of the shipment. Having indicated upon de­
livery that payment was sought and recdved 
firom Rogers, plaintiff invited Admiral to 
discharge its obligations tmder its agreement 
with Rogers. Equity will not ignore plaintiffs 
participation in securing Admiral's detri­
mental reliance in supposedly reimbtursing 
Rogers for frdght bills already paid. 

Plaintiff objects that Admiral may not assert 
estoppel since it did not in fact rely upon any 
representation of prepayment when it ac­
cepted delivery and then satisfied Rogers' 
invoices. We find this contention factually 
unsupported in the record. There was no 
evidence that Admiral was actually aware of 
the frilsity of those representations, dther at 
the time of delivery or subsequently when it 
paid Rogers. Admiral's action after recdving 
notification of Rogers' delinquencies 
strongly supports the contrary inference. Nor 
does Admiral's apparent awareness that 
Rogers engaged in credit transactions with 
various shippers indicate that Admiral knew 
the true basis upon which the instant ship­
ments were handled. Rogers dealt with other 

carriers and other companies. We decline to 
charge defendant with knowledge of falsity. 

[21 Plaintiff also urges that Admiral acted 
improperly in settiing Rogers' invoices 
without demanding receipts from Rogers 
evidencing actual payment on the charges to 
the carrier. In that manner, it is claimed. 
Admiral could *60 have prevented any fraud 
by Rogers and protected itself against possi­
ble double liability for those charges. Plain­
tiff ignores, however, the w d ^ t which Ad­
miral could justifiably attach to the repre­
sentations made on the shipping documents. 
We see no reason, however, for a double 
chedc by Admiral in the face of the repre­
sentations of prepayment supplied by the 
carrier itself. Plaintiff could have indicated 
on those documents the exact nature of its 
credit transactions with Rogers. Its exten­
sions of credit to Rogers ndther involved nor 
benefited the unsuspecting consignee. Plain­
tiff may not now shift the risk of its own 
credit transactions to an innocent party acting 
in reliance upon plaintiffs incorrect repre­
sentations of prepayment. 

[31 The present controversy offers additional 
grounds for intervention of the principles of 
equity. Plaintiffs transactions with Rogers 
involved credit extensions well beyond the 
seven-day limit imposed upon such transac­
tions by the Interstate Commerce Commis­
sion.'^ Through its unlawful and lax credit 
extensions, plaintiff contributed substantially 
to its ultimate inability to recover payment 
from that shipper. These practices also in­
creased the amount of loss which resulted 
from Rogers' financial failure. Plaintiff con­
tinued shipping goods for Rogers on credit 
and did not ddgn to notify Admiral, from 
whom it now sedcs recompense, until well 
after a reasonable time had elapsed. 
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FN2. Pursuant to the powers dele­
gated by Congress imder Section 223, 
the Interstate (Commerce Commission 
enacted regulations governing credit 
extensions by motor carriers. Billing 
practices, and payments of bills for 
frdght charges. 9 C.F.R. § 1322.1 
contains the Commission's limita­
tions on credit extended by motor 
carriers:' 

'Upon taking precautions deemed by 
them to be suffident to assure pay-
mdit of the tariff charges within the 
credit period herein spedfied, com­
mon carriers by motor vehicle may 
relinquish possession of frdght in 
advance of the payment of the tariff 
charges thereon and may extend cre­
dit in the amount of such charges to 
those who undertake to pay them, 
such persons herein bdng called 
shippers, for a period of 7 days ex­
cluding Saturdays, Sundays, and le­
gal holidays. When the frdght bill 
coving a shipment is presented to the 
shipper on or before the date of deli­
very, the credit period shall run firom 
the first 12 o'clock midnight follow­
ing delivery of the frdgjht. When the 
frdght bill is not presented to the 
shipper on or before the date of deli­
very, the credit period shall run from 
the first 12 o'clock ^midnight follow­
ing the presentation of the frdgjht bill. 
In re^rd to traffic of nonprofit 
shippers' associations and shippers' 
agents, within the meaning of section 
402(c) of part IV of the Interstate 
C^ommerce Act, the carriers shall re­
quire such organizations to furnish 
(he names of the benefidal owners of 

the property in the bills of lading or at 
least have the bills of lading incor­
porate by reference a document con­
taining the names of the bomefidal 
owners.' 

Plaintiff thus created the risk of loss by its 
credit practices. It contributed to the gravity 
of the loss by allowing Rogers' unsatisfied 
debts to accumulate beyond the lawful and 
reasonable time for credit. Finally, it effec­
tively prevented Admiral from protecting 
itself firom Rogers' conversions, first through 
the misrepresentations of prepayment, and 
then through its failure to notify Admiral 
until May 1966. Under these drcumstances, 
we find no difficulty in holding plaintiff es­
topped to collect payment of the freight 
charges from Admiral. 

n 
In order to avoid estoppel as to its claim, 
plaintiff raises two additional contentions. 
First, it strenuously urges that Section 223 of 
the Motor Carrier Act (49 U.S.C. 6 323) 
imposes absolute statutory liability upon the 
consignee and tiiat its poUcies may not be 
defeated be equitable prindples. Second, it 
asserts that Admiral's payment to Rogers 
failed to disdiarge Admiral's Uability to 
plaintiff on the ground that Rogers was 
merely Admiral's agent. 

*61 A. Section 223 does not bar application 
of estoppel in this case. 

14] We discern nothing in the language or 
policies of Section 223 to suggest that Con­
gress intended to impose absolute liability 
upon a consignee for frdght diarges. Nor do 
we believe that the application of equitable 
estoppel agdnst plaintiffs claim drcumvents 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page? 

442 F.2d 56 
(Cite as: 442 ¥JA 56) 

the polides of that Section. 

In addition to direct agency regulation of 
carrier charges and tariff rates, civil actions, 
and criminal penalties. Congress enacted 
Section 223 of the Motor Carrier Act in 1935 
to curb prejudicial or preforential discrimi­
nation among shippers by interstate motor 
carriers.'^ Like tiie 1920 Transportation Act 
pertaining to railroad carriers from which it 
was derived, '̂̂  this Section attacks discri­
minatory handling of rate collection and 
credit Jnractices by requiring prompt and 
liniform collection of full tariff rates and 
charges. It provides in pertinent part: 

FN3. Section 216(d) (49 U.S.C. § 
316(d)) states the general prohibition 
against making, causing or giving 
'any undue or unreasonable prefe­
rence or advantage' to any shipper by 
an interstate motor vehicle carrier. In 
order to enforce this policy. Congress 
empowered the Interstate Commerce 
Ckimmission to adjust unlawful rates 
and charges, 49 U.S.C. § 316(e), (f). 
Congress also required published ta­
riff stating applicable rates, thus in­
suring uniformity of charges and. 
permitting'parties liable for payment" 
to check the legality of the payment 
drananded. 49 U.S.C. § 317. hi addi­
tion to agency intervention. Congress 
also created criminal penalties for 
discriminatory conduct, and autiio-
rized civil actions for redress in fed­
eral courts. 49 U.S.C. 6 322. 

FN4. 49 U.S.C. § 3(2); see also 
Shipping Act of 1916, 46 U.S.C." §§ 
812,814-817. 

'No common carrier by motor vehicle shall 

deliver or relinquish possession at destination 
of any fidght transported by it in interstate or 
fordgn conunerce until all tariff rates and 
charges thereon have been paid, except under 
such rules and regulations as the Commission 
may from time to time prescribe to govern 
the settiement of all such rates and charges, 
including rules and regulations for weekly or 
monthly settlement, and to prevent unjust 
disorimination or undue preference or preju­
dice: * * *.' 49 U.S.C. S 323. ^ 

FN5. The remainder of the Sedion 
excepts credit extensions favoring the 
United States Government and its 
political subdivisions, and provides 
special rules governing liability in 
cases of agency by the consignee on 
behalf on another where additional 
transportation charges are necessary. 
These provisions are inapplicable to 
the instant controversy. 

Congress was concerned with eliminating 
rate and credit discrimination in the collec­
tion of the lawful charges from the party 
otiierwise liable, whether it be the consignor, 
consignee, or another shipper with a benefi­
cial interest in the goods shipped. The statute 
~is'not primarily-addressed-to-cstablishing'br 
locating liability for payment of frdght 
charges. No attempt was made to spedfy 
firom whom payment should be collected 
under ordinary circumstances. 

The relationship between Sedion 223 and the 
definition of liability under contract and 
common law is evident in Pittsburgh. Cin­
cinnati. Chicago & St. Louis Ry. Co. v. Fink. 
250 U.S. 577.40 S.Ct 27.63 L.Ed. 1151. and 
Louisville & Nadiville R.R. (k>. v. Caitral 
Iron & Coal Co.. 265 U.S. 59. 44 S.Ct. 441. 
68 L.Ed. 900. relied Upon by plaintiff. In each 
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case, tiie Covat ascertained the existence of 
the party's liability for frdght charges apart 
from consideration of tiie statutory require­
ments for collection of the full tariff rate. 

In Fink, the carrier undercharged the con­
signee at tiie time of delivery of a shipment of 
goods and subsequentiy sued him for the 
impaid balance of the lawful tariff rate. De­
spite the apparent absence of an agreement 
with the consignor under the bill of lading 
imposing liability upon Fink, the Court de­
termined that acceptance of delivery ren­
dered the consignee prima fade liable for 
charges at common law. The Court *62 then 
held that in light of Section 6 of the Ad to 
Regulate Ckinunerce (49 U.S.C. § 6(7)), the 
extent of the consignee's liability must be 
deemed to be the full sum fixed by tiie tariff̂  
whether or not the full charges were de­
manded prior to the carrier's relinquishment 
of the goods: 

'The transaction, in the light of the act, 
amounted to an assimiption on the part of 
Fink to pay the only legal rate the carrier had 
the right to charge or the consignee the right 
to pay.' 250 U.S. at p. 582.40 S.Ct. at p. 28. 

The distinction between the imposition of 
Uability for frdght charges and the impad of 
the statutory prohibition against discrimina­
tion by carriers is even more apparent in 
Central Iron. The Covat there looked to the 
contractual terms stated in the bills of lading 
to determine whether the consig­
nor-defendant was liable for the uncollected 
balance of the required tariff. The bills of 
lading expressly placed primary responsibil­
ity for payment of frdght charges upon th6 
consignee. Tlie Court stated the consignee. 
The Court stated that although the shipper 
ordinarily assumes the obligation to pay such 

diarges, the bills of lading could alter the 
shipper's obligation to provide only second­
ary Uability or no liability whatsoever for 
frdght charges. Finally, the Court held that, 

'if a secondary obligation of the Coitral 
Company was to be impUed firom the fact of 
its causing the coke to he recdved for 
transportation, the promise was not neces­
sarily one to pay at any time any frd^t 
charges which the carrier might find it im­
possible to collect firom the consignee or his 
assign. The court might have concluded that 
it guaranteed merely that the consignee or his 
assign would accept the shipment. For under 
the rule of the Fink Case, if a shipment is 
accepted, the consignee becomes liable, as a 
matter of law, for the full amount of the 
freight charges, whether they are demanded 
at the time of deUvery, or not until later. His 
liability satisfies the requirements of the In­
terstate Commerce Act.' 265 U.S. at pp. 
69-70. 44 S.g. at pp. 443-444 (emphasis 
supplied). 

The undercharge cases are tiius consistent 
with and, indeed, support our conclusion that 
Sedion 223 was not intended to fasten a rigid 
Uability upon a consignee. Congress left the 
initial ddermination of a party's liability for 
frdght charges to express contractual 
agreranent or impUcation of law. Cf. Illinois 
Steel Co. V. Baltimore & Ohio R.R. Ck).. 320 
U.S. 508.64 S.Ct 322. 88 L.Ed. 259. So long 
as payment of the full tariff charges may be 
demanded from some party, the an­
ti-discrimination poUcy of tiie Section is sa­
tisfied. Congress did not undertake to settle 
all issues of collection with the enactment of 
Section 223. Nor did Congress intend to fa­
shion a sword to insure collection in every 
instance and a shield to insidate the carrier 
fiom tiie legal consequences of otherwise 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 9 

442F.2d56 
(Citeas:442F.2d56) 

negligent or inequitable conduct 

These same consid^ations lead us to reject 
plaintiffs claim that the prindples of equita­
ble estoppel have no application in any action 
for the collection of frdght diarges. Plaintiff 
reUes on the holding in Pittsburgh. CSndn-
nati. Chicago & St Louis Rv. Co. v. Fink. 
250 U.S. 577. 582-583. 40 S.Ct 27. 28. 63 
L.Ed. 1151. that the defendant could not in­
terpose the doctrine of estoppel to bar re­
covery of the balance of the lawfully required 
frdght rate since. 

'estoppel could not become the means of 
successfully avoiding the requirement of the 
Act as to equal rates, in violation of the pro­
visions of the statute.' 

That holding of course must be considered in 
the context of the facts of that case. The cru­
cial question is not whether estoppel is urged 
as a bar to collection of the tariff rate as sudi, 
but whether the use of estoppel to prevent 
recovery on the fads of the particular case 
contradicts the statutory policy of Section 

. 223 to curb discriminatory treatment of 
shippers. 

*63 [5] In this case, tiiere is no discernible 
conflict between the application of equitable 
principles to bar the carrier's recovwy and the 
statutory proscription against discriminatory 
treatment of shippers. Requiring double 
payment of the charge by Admiral would not 
fiirther the statutory policy of preventing 
'imjust discrimination or undue preference.' 
As Judge Cohen perceptibly observed in 
Missouri Pacific RR. Co. v. National Milling 
Co.. 276 F.Supp. 367. 372 (D.N.J.1967). 
affirmed, 409 F.2d 882 f3d Cir. 1969): 

'the defendant consignee here, even consi­

dered as an agent or trustee for the public 
interest, has discharged in fiill measure its 
obUgation to pay its debt as required by law. 
The Ad does not make him an insurer of the 
carrier's business. * • * It was not tiie inten­
tion of Congress to overturn the law of con­
comitant equities of transportation contracts 
and arrangements; rather, the genius of the 
Act was the abolition, of preferential treat­
ment of shippers despite any guise, intention, 
or acddent resulting in or designed to defeat 
this legislative objective of uniform rates. 
When the Ad is focused upon the circums­
tances ofthis case, no preferential treatment 
intentional, collusive, coincidental, or oth­
erwise, appears to have beeti secured by the 
defendant consignee.' See also Davis v. 
Akron Feed & MiUing Co.. 296 F. 675 f6tii 
Cir. 1924). 

In Fink, the application of estoppel would 
have led to the unconscionable result of 
permitting the party liable for frill tariff 
charges to retain the benefits of the unlawfiil 
tmdercharge even though, as a matter of law, 
he was held to have knowledge of the corred 
rates. Unlike Fink and the other undercharge 
cases, estoppel here would involve no such 
judidal sanction of a preferential discrimi­
nation in the face of the carrier's attempt to 
comply with the Act Admiral does not sedc 
to employ equity to defeat the statute or shift 
its payment obUgations to another while re­
taining unlawful benefits. The full rate was 
charged. The only unlawfiil discrimination 
was the plaintiffs extension of credit to 
Rogers. Ilie preferential practices indulged 
in here are not susceptible to retroactive 
correction as is the case with an unlawful 
undercharge. Plaintiffs condud benefited 
none but Rogers, and Admiral's payment of 
the fiill tariff rate removes any possible con­
tention of preferential advantage. 
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In considering Admiral's plea for equitable 
relief, this Ck}urt should not bUnd itself to 
plaintiffs unlawful conduct in violating the 
credit regulations enaded by the (Commis­
sion under Section 223. Admiral cannot be 
charged as a matter of law with knowledge of 
the preference. Cf. Pittsburgh. Cincinnati. 
Chicago & St Louis Rv. Co. v. Fink. 250 
U.S. 577. 581. 40 S.Q. 27. 63 L.Ed. 1151. 
Permitting recovery in this case would serve 
only to reward the carrier for its unlawful as 
well as inequitable conduct We decline to 
turn Section 223 inside out to achieve that 
anomalous result 

B. Rogers was not merely Admiral's agent. 

£61 Finally, plaintiff seeks to avoid the dis-
trid court's judgment on tiie ground that 
Rogers was sunply Admiral's agent and that 
payment to him did not disdiarge Admiral's 
imderlying liabiUty. Our review of the 
record, however, persuades us tiiat the dis­
trict court was corred in finding Rogers to be 
an independent customs broker rather than an 
agent of Admiral. Rogers performed the 
same or similar services .for other customers 
as he did for Admiral. He selected the carrier 
and made all preparations,for-shipment, in­
cluding preparation of the bills of lading. 
Admiral exercised no control over his busi­
ness methods and rdmbursed him on the 
basis of shipments recdved. Cf. Farrell Lines 
Incorporated v. Titan Industrial Corporation. 
306 F.Supp. 1348 fS.D.N.Y.1969). Whetiier 
Rogers was licensed as a fireight forwarder 
under the Interstate Commerce Ad (49 
U.S.C. §§ 1003, *64 1010), and whetiier he 
performed sudi forwarding services in all 
respects for Admiral are irrelevant consider-, 
ations.^ 

FN6. In Ught of our holding on es­
toppel, we need not consider plain­
tiffs contentions concerning Rogers' 
inability to pay. 

The judgment is affirmed. 

SWYGERT, Chief Judge (dissenting). 
My reading of section 223 of the Motor Car­
rier Act, 49 U.S.C. S 323. and the cases de-
dded under it and under 49 U.S.C. § 3(2), the 
counterpart statute pertaining to railroad 
carriers, makes Adrriiral as the consignee 
Uable for the freight charges which Rogers 
failed to pay. This liability is clearly stated in 
the bill of lading under which the shipments 
were transported, the pertinent part reading: 
'The owner or consignee shall pay the frdght 
and average, if any, and all other lawfiil 
charges accruing on said property. * * *' 
Only if he is an agent with no beneficial in­
terest in the property which was shipped and 
has notified the carrier of that fiict may a 
consignee avoid his Uability for payment of 
the frdght charges. 

Pitisbureh. CC. & St L. Rv. v. Fink. 250 
U.S. 577.40 S.g. 27.63 L.Ed. 1151 (1919). 
establi^ed that the policy of the Interstate 

""Coiiimerce AcTddnands that the carrier re­
cdve full payment in every case. To effec­
tuate that policy. Fink esteblished the rule 
that regardless of contrad and equitable 
principles, a consignee who accepts delivery 
cannot avoid Uability for frd^t charges. 
Unlike the majority, I believe that Fink, and 
the legion of cases following it, do 'suggest 
that Congress intended to impose absolute 
liability upon a consignee.' As Mr. Justice 
Brandds stated in LouisviUe & N.R.R. v. 
Central fron & Coal Co.. 265 U.S. 59.70.44 
S.Ct 441.444.68 L.Ed. 900 fl924): 
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If a shipment is accepted, the consignee be­
comes liable, as a matter of law, for the full 
amount of the frd^t charges, whether they 
are demanded at the time of delivery, or not 
until later. His Uability satisfies the require­
ments of the Interstate Commerce Act 

The liability of the consignee is statutory. It 
is irrelevant that the consignee may have 
demanded that the consignor agree to pay 
frdght charges, or that the biU of lading 
provided that the freight was to be paid by the 
consignor. If the consignor, for whatever 
reason, &ils to pay the charges, the carrier 
may proceed directiy against the consig­
nee. Boston &. Me. R.R. v. Hannaford Bros.. 
144 Me. 306. 68 A.2d 1 (1949): Central 
Warehouse Co. v. Chicago. R.I. & P. Rv.. 20 
F.2d 828 fStii Cir. 1927): see Soutiiem 
Railway System v. Levden Shipping Corp.. 
290 F.Supp. 742.744 (S.D.N.Y. 1968). 

A consignee who has accepted deUvery of 
goods cannot raise the defense of estoppel to 
avoid his statutory duty to pay the frdght 
charges. 'Estoppel could not become the 
means of successfiiUy avoiding the require­
ment of the act as to.equal rates, in violation 
of the provisions of the statute.' Fink, supra 
at 583. 40 S.Ct. at 28. Mr. Justice Brandeis 
rdterated this principle in Central Iron, supra 
at 65.44 S.g. at 442: 

No contrad of the canrier could reduce the 
amount legally payable; or release from lia­
bility a shipper Who had assumed an obliga­
tion to pay tiie charges. Nor could any act or 
omission of the carrier (except the running of 
the statute of limitations) estop or preclude it 
from enforcing payment of the fall amount 
by a person liable tiierefor. 

The majority rules that the carrier's iUegal 

action in extending credit for a period in 
excess of the seven-day maximum provided 
by the regulations under section 323 prevents 
its recovering any frdght charges. Permitting 
this defdise allows consignees to assert a 
species of estoppel against carriers. I believe 
Fink intended to preclude this possibiUty. In 
that case, the Supreme Court recognized that 
the carrier's action*6S in failing to collect the 
entire frdght charge before it released the 
goods was a violation of the Act; but the 
Court did not allow this illegal action by tiie 
carrier to be used by the consignee as a 
means of avoiding his statutory obligation to 
pay the full frdght charge. 

I believe the corred rule was stated in East 
Texas Motor Freight Lines v. Franklin 
County Distilling Co.. 184 S.W.2d 505. 507 
fTex.av.App.l944): 

The consignor of frdght under bill of lading,. 
such as is here in question, failing to sign the 
noturecourse provision, is liable for the legi­
timate frdgfht charges on the shipment. This 
is tme, even though the carrier makes deli­
very in violation of Section 323 of Titie 49. 
U.S.C.A.T and violates the Rules of the 
Commission as to extending credit to the 
consignee. * * * 

Nothing in the Motor Carrier Ad provides 
that a carrier's &ilure to comply with section 
323 or the Interstate Commerce Commis­
sion's credit regulation should result in the 
carrier's forfdting its right to colled freight 
charges. Indeed, the conclusion that a viola­
tion of the credit regulation results in a for-
fdture appears to be inconsistent with the 
Act's poUcy of assuring that no consignee can 
avoid the ultimate responsibility for paying 
the fuU frdght charges provided for in the 
carrier's tariff. A consignee is always pri-
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marily liable to tiie carrier regardless of any 
confractual liabiUty of others. 

I Would reverse. 
STEVENS, Circuit Judge (concurring). 
The petition for rehearing prompts me to add 
an additional word further explaining my. 
agreement with Judge Cummings. 

A primary purpose of the Interstate Com­
merce Ad as originally enaded in 1887 was 
to proted shippers, consignees and consum­
ers firom what was feared to be undue mo­
nopolistic power of certain carriers.̂ **̂  In 
time the primary purpose of the legislation 
was converted into the protection of carriers 
from competition among themselves and 
firom other forms of transportation.^^ In this 
case a carrier seeks to extend tiie protective 
policy of the statute in order to be held 
harmless from credit losses resulting directiy 
from its own flagrant disregard of regulations 
promulgated under the statute. To accom-
pUsh this noble end it would require an in-
nocoit consignee to defray frd^t costs ex-
adly double tiie amount contemplated by the 
appUcable tariff. As Judge Cummings' opi­
nion demonstrates, the cases of which ap­
pellant relies do not remotely justify any such 
perverse result 

FNl. 24 Stat 379 d seq.; see Hun­
tington. 'The Marasmus of the I.C.C.: 
The Commission, the Railroads and 
ttie PubUc hiterest' 61 Yale L.J. 467. 
470-71 (1952). 

FN2. See Transportation Ad of 1920, 
41 Stat 456 d seq.; Motor Carrier 
Act, 1935, 49 Stat. 543 et seq.; 
Reed-Bulwinkle Ad of 1948,62 Stat. 
472 et seq. 

C.A.I11.1971. 
Consolidated Frdghtways Corp. of Del. v. 
Admiral Corp. 
442F.2d56 

END OF DOCUMENT 
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Consignor, a Chapter XI debtor, appealed fiom or­
der of the United States Bankruptcy Court for Ihe 
Souifaem District of New York, Joel Lewittes, J., 
denying its motion for preliminary relief and dis­
missing its suit to enjoin interstate carriers from 
collecting shipping charges from its customer/ 
consignees and to compel repayment of charges 
already collected, 8 B.R. 479. The Court of Ap­
peals, MesJdll, Circuit Judge, held that in absence 
of discriminatory practices, consignor and its cus­
tomer/consignees were fiee to aUocate fieight 
charges by contract as they wished unaCEected fay 
provision of the Interstate Conmierce Act designed 
to insure application of uniform rates to all inter­
state shq>ment8 of like character and, to that end, 
genially rendering consignees prima facie liable 
for payment of freight chaiges when they accept 
goods ftom carriers, and thus customer/consignees 
did not owe an indqiendent liability for fireight 
chaiges to caniers for ^ipment of goods fiom con­
signor. 

Reversed and remanded. 

Oakes, Circuit Judge, concurred in result 

West Headnotes 

[1] Carriers 70 €=>34 

70 Caniers 
701 Control and Regulation of Common Carriers 

701(B) Interstate and International Transport­
ation 

70k34 k. Judicial Proceedings to Enforce 
Regulations. Most Cited Cases 
Chapter XI debtor, which brought action seeldng to 
enjoin carriers fiom collecting shipping charges 
fiom ils customers and to compel repayment of 
chaiges already collected, did not have standing to 
contoid that the carrieis, in view of their participa­
tion in prepayment arrangement between customers 
and debtor, should be estopped fiom proceeding 
against the customers for the freight charges. 
Bankr.Act, § 301 et seq., 11 U.S.CA. § 701 et seq. 

12] Carriers 70 €=>194 

70 Carriers 
70n Carriage of Goods 

70II(J) Charges 
70kl94 k. Persons Liable for Chaiges. 

Most Cited Cases 
In absence of discrimmatoiy practices, consignor 
and its customer/consignees were firee to allocate 
freight charges by contract as they wished unaf­
fected by provision of the Interstate Commerce Act 
designed to insure application of uniform rates to 
all inteistate shipments of like character and, to diat 
end, generally rendering consignees prima facie li­
able for payment of fi«ight charges when they ac­
cept goods fixnn carriers, and thus customer/con­
signees did not owe an independent liability for 
fieight charges to carriras for shipment of goods 
from consignor. Revised Interstate Conunerce Act, 
49 U.S.CA. § 10744. 
*151 Robert L. Howard, New York City (Judith S. 
Koffler, Glass & Howard, New York City, of coun­
sel), for plaintiff-appellant Roll Form Products, Inc. 
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Michael J. Siris, New York City, for defendants-ap­
pellees All State Trucking Co. and Baltimore & 
Ohio RaiLx)ad Co. 

Arthur Toback, New Yoric City (Horwitz, Toback 
& Hyman, New York City, of counsel), for defend­
ant-appellee Newman Bros. Trucking Co. 

Before OAKES and MBSKILL, Circuit Judges, and 
BLUMENFELD, District Judge. [FN*] 

FN* Honorable M. Joseph Blumenfeld, 
United States District Judge for the District 
of Connecticut, sitting by designation. 

MESKILL, Circuit Judge: 

Roll Form Products, Inc., a Chapter XI debtor, ap­
peals fiom an order of the United States Bank-
luptcy Court for the Southern District of New York, 
Lewittes, J.,[FN1] denying its motion for prelimin-
aty relief and dismissing its suit to enjoin defend­
ants, interstate cairieis, from collecting shipping 
chafes fiom Roll Foim's customers and to compel 
repayment of chaises already collected. The bank­
ruptcy coiul̂ s decision was premised upon the ap­
plicability of the Interstate Commerce Act to this 
case. Because we conclude that the Act has no 
bearing upon the issues presented, we reverse and 
.remand. 

FNl. Title IV of the Bankiuptcy Reform 
Act, s 40S(c)(l) provides for direct appeal 
fiom a "judgment, order, or decree of a 
United States bankruptcy judge" to this 
Court during the transition period between 
the fonner Bankruptcy Act and the Reform 
Act 

(B) if the parties agree to a direct appeal 
to the court of appeals for such circuit, 
then to such court of appeals. 

See generally Riddervold v. Saratoga 
Hospital, 647 F.2d 342 (2d Cir. 1981). 

Back^ound 

The present case arises fiom Roll Form's activities 
as a manufacturer of fiibricated steel products. As a 
business procedure. Roll Form would bill its cus­
tomer-consignees in advance for fieight costs and 
in turn contract with carrieis to transport the pur­
chased goods. All shipping orders and bills of lad­
ing introduced into evidence were accordingly 
marked "prepaid" as to shipping 
charges. Furthermore, as part of this airangemcnt, 
the caniers extended credit tS Roll Form for the 
freight charges, allowmg monthly payment. The 
record does not indicate whether this anangement 
was established contractually or infotmally for the 
convenience of the parties, and the issue was never 
determined by the bankruptcy court. However, 
since we are reviewing a dismissal on the plead­
ings, we must accept as true the material facts al­
leged by Roll Form. Hospital Building Co. v. 
Trustees of Rex Hospital, 425 U.S. 738, 740, 96 
S.Ct 1848, 1850, 48 L.Ed.2d 338 (1976). We there­
fore proceed upon die assumption that all parties to 
this action were contractually bound to an arrange­
ment which provided for the customer-consignees 
to pay fieight *152 charges exclusively to Roll 
Form, and for the caniers to look solely to Roll 
Form for payment 

Roll Form was beset by financial difficulties in the 
late 1970s and filed a petition for reoiganization 
under Chapter XI of the former Bankruptcy Act, 11 
U.S.C. ss 701 et seq., on August 1, 1979.IFN2] At 
that time. Roll Form owed over $48,000 of fieigiht 
chaiges. Soon thereafter, most of the defendants, 
cairi«s which had delivered goods to Roll Form's 
customeis, filed claims for unpaid freight chaiges 
with the bankruptcy court. Unsatisfied with the pro­
spects for full recovery fi»m those proceedings, 
however, the cairiers attempted to. and in many in­
stances did. recover charges directly fiom the cus­
tomers. As a result freight charges were withheld 
from Roll Form's estate. 

FN2. Title IV of the Bankruptcy Refoim 
Act of 1978, s 403(a) provides: 
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A case commenced under the Bank­
iuptcy Act, and all matters and proceed­
ings in or relating to any such case, shall 
be conducted and determined under such 
Act as if this Act had not been enacted, 
and the substantive rights of parties in 
connection with any such bankruptcy 
case, matter, or proceeding shall contin­
ue to be governed by the law applicable 
to such case, matter, or proceeding as if 
the Act had not been enacted. 

Since this petition was filed on August 1, 
1979, prior to the October 1, 1979 ef­
fective date of the Refoim Act. the 
former Bankruptcy Act is applicable to 
this case. 

Roll Form, believing that the cairiers were de­
priving the bankiuptcy estate of the freight charges, 
and fearing that the collection activities would have 
a devastating effect upon future business relations 
with the badgered customers, commenced the 
present proceeding by order to show cause on 
December 11, 1980. Roll Form secured a temporary 
restraining order to enjoin further collections by die 
defendants pending a hearing on its motion for a 
preliminaiy injunction, and filed a complaint in an 
adversary suit seeking a permanent injunction as 
well as recovery of amounts aheady collected by 
defendants.[FN3] 

FN3. Roll Foim also sought to obtain an 
accounting, compensatory and punitive 
damages and a penalty for contempt Prior 
to the decision of the bankruptcy court̂  de­
fendants David Graham Co. and Hall's Mo­
tor Transit Co. settled with Roll Form, 
agreeing to look solely to Roll Form's 
Chapter XI proceeding for recovery of 
fireight charges. 

The 1980s, however, fared no better for Roll Form. 
The bankruptcy judge not only denied the prelimin­
ary injunction, but also determined that Roll Form's 
complaint was "so clearly insufficient" that he con­

solidated the adversary suit with the motion for pre­
liminary relief, dismissing the entire proceeding 
without prior notice or hearing. 8 B.R. 479, 48S 
(S.D.N.Y.1981) (Bankniptcy Court). 

In considering Roll Form's request for preliminary 
relief, Judge Lewittes found that neidier irreparable 
harm had been shown nor a substantive claim al­
leged. Roll Form had argued that defendants' 
"harassment" of its customers for payment of 
fireight chaiges would impair future business rela­
tionships. Judge Lewittes held, however, that the 
evidence at the preliminaiy hearing had shown that 
only two customer-consignees had threatened to 
sever business dealings with Roll Form as a result 
of defendants' collection activities. He therefore 
concluded diat the claims of irreparable injury were 
"speculative." 8 B.R. at 482. 

In considering the substance of the complaint. 
Judge Lewittes found even less merit, holding that 
defendants' activities were shnply not, as Roll Form 
contended, unlawfol. Roll Fonn's entire action was 
premised upon the assumption that, by contract, the 
fieight charges being pursued by defendants were 
exclusively owed to Roll Form's estate and vrere 
thus protected by the automatic stay provisions of 
the Bankruptcy Act[FN4] Judge Lewittes con­
cluded, however, diat section 10744 of the Inter­
state Commerce Act, 49 U.S.C. s 10744 (Supp.in 
1979), renders a consignee independently liable to a 
carrier for freight charges upon his acceptance of 
the delivery of goods .and *153 that Roll Form's 
property was dierefore not implicated in the collec­
tion activities. 8 B.R. at 483. 

FN4. Rule ll-44(a) of the fonner Bank­
ruptcy Act provides: 

A petition filed under Rule 11-6 or 11-7 
shall operate as a stay of the commence­
ment or the continuation of any court or 
other proceeding against the debtor, or 
Ihe enforcement of any judgment against 
him, or of any act or the commencement 
or continuation of any court proceeding 
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to enforce any lien against his property, 
or of any court proceedmg ... for die pur­
pose of die rehabilitation of the debtor or 
the liquidation of his estate. 

If the customer-consignees owed fisight 
chaiges exclusively to Roll Form, then 
Rule ll-44(a) would operate to bar the 
carriers fi»m proceeding directiy against 
the customers, limiting them instead to 
the bankruptcy proceeding for recovery. 

Since Judge Lewittes' legal analysis precluded any 
possibility of relief for Roll Form, he consolidated 
the underlying adversary suit with the preliminary 
hearing, dismissing the entire proceeding without 
availing the parties of eithei notice or an opportun­
ity fbr fiirther hearing. In dismissing the adversay 
suit. Judge Lewittes observed that such a sua sponte 
consolidation would constitute reversible error 
"unless the affected party fails to demonstrate sur­
prise or prejudice occasioned by the consolida­
tion." 8 B.R. at 485 (foottiote omitted). However, 
he concluded. 

Here, aldiough no notice of consolidation ~has been 
ordered, because the instant complaint is, as noted 
above, so clearly insufficient and "entirely destitute 
of equity", dismissal, on the merits, of the underly­
ing adversaiy proceeding is proper. 

Id. (footnote omitted). From that dismissal. Roll 
Form appeals. 

DISCUSSION 

On this appeal. Roll Form seeks reversal on several 
grounds. First, Roll Foim asserts that Judge 
Lewittes eired in finding that the customer-con­
signees were independently liable to the carriers for 
freight chaiges under the Interstate Conunerce Act 
Roll Form also contends that die carriers, in view of 
dieir participation in the prepayment procedure, 
should be estopped fixnn collecting fieight charges 
directiy fipom the customer-consignees. Finally, 
Roll Form argues that Judge Lewittes' consolidation 

of the motion for a preliminary injunction with the 
adversaiy suit without notice or an opportunity for 
hearing constituted a denial of due process. Since 
we agree with Roll Fonn's first contention, we find 
it unnecessary to resolve the latter considerations. 

Judge Lewittes based his holding that the customer-
consignees owed an independent liability for fieigiht 
chaiges to the cairiers upon section 10744 of the 
Interstate Commerce Act. supra. That section, and 
the prior sections which it codifies,(FN5] were de­
signed to insure that uniform rates would apply to 
all Laterstate shipments of like character. To that 
end, die section as a general rule renders "the con­
signee ... prima facie liable for the payment of the 
fireight chaiges when he accepts the goods from the 
carrier." Pittsburgh, Cincinnati, Chicago & St. 
Louis Railway Co. v. Fink, 250 U.S. 577, 581, 40 
S.Ct 27, 63 L.Ed. 1151 (1919). Judge Lewittes 
found that this statutory basis for liability is inde­
pendent of any debts which the customer-consign­
ees may owe the consignor and dierefore that the 
carriers were pursuing charges owed directiy to 
themselves. As a result. Judge Lewittes concluded 
that Roll Fonn's -property had not been implicated 
in the collection activities. 

FNS. Section 10744 codifies the now re­
pealed 49 U.S.C ss 3(2) and 323. In codi­
fying these sections, as well as die entire 
Interstate Commerce Act, Congress made 
clear that 

Like other codifications undertaken to 
enact into positive law all titles of the 
United States Code, this bill makes no 
substantive change in the law. It is some­
times feared that mere changes in ter­
minology and style will result in changes 
in substance or impair the precedent 
value of earlier judicial decisions and 
other interpretations. This fear might 
have some weight if this were the usual 
kind of amendatory legislation where it 
can be inferred that a change of language 
is intended to change substance. In a co-
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dification statute, however,- the courts 
uphold die contrary presumption: the 
statute is intended to remain substant­
ively unchanged. 

H.R. Rep. No. 1395, 9Sth Cong., 2d 
Sess. 9 (1978), reprinted in (1978) U.S. 
Code Cong. & Ad. News 3009,3018. 

The principal purpose of section 10744 as well as 
die entire Inteistate Commerce Act unquestionably 
was to eliminate aU foims of rate discrimination on 
interstate shipments. Id.; *154Soudiem Pacific 
Transportation Co. v. Campbell Soup Co., 455 F.2d 
1219, 1220 (8th Cir. 1972). The Act, in our view, 
was not intended to "fashion a sword" to insure col­
lection by carriers of fieight charges. Nor do we 
think the Act was intended to impose an absolute li­
ability upon consignees for freight charges. Its sole 
purpose was "to secure equality of rates to all and 
to destroy favoritism." In Re Penn-Dixie Steel 
Corp.. 6 B.R. 817, 820 (S.D.N.Y.1980) 
(Bankniptcy Court), affd, 10 B.R. 878 
(S.D.N.Y.1981). Accordingly, in die absence of 
discriminatory practices, we agree with the Seventh 
Circuit that "Congress left the initial determination 
of a party's liability for freight charges to express 
contractual agreement or implication of law." 
Consolidated Freightways Corp. v. Admiral Corp., 
442 F.2d 56, 62 (7fli Cir. 1971). Of course, where 
parties fail to agree, or where discriminatoiy prac­
tices are present, the Interstate Commerce Act will 
bind die consignee to pay fieight charges to the car­
rier on goods he accepts, this obligation being inde­
pendent of the consignor's own obligations. 

We find no evidence in the record, nor has there 
been any allegation that the procedures employed in 
this case for payment of fieight charges were dis­
criminatory. Prepayment by Roll Form of shipping 
charges was a perfectly acceptable means of con­
ducting business und^ the Inteistate Commerce 

. Act Moreover, the extension of credit by the carri­
ers to Roll Form for payment of diese chaiges is ex­
pressly sanctioned by 49 C.F.R. s 1320 (1980). 

[1] That Roll Form has subsequently sougiht 
Chapter XI relief^ we diink, does not in itself activ­
ate the provisions of the Interstate Commerce Act 
As the bankruptcy court recendy stated in Penn-
Dixie, a case which similarly involved a cairiei's 
collection of "prepaid" fi«ight charges from con­
signees, 

The fact that Penn-Dixie is now in a Chapter 11 re­
organization changes nothing. As pointed out earli­
er, the ICA does not insure collection in every in­
stance. The possibility that under die scheme of 
bankiuptcy reorganization, Penn-Dixie may be able 
to satisfy its indebtedness to (the carrier) by paying 
a lesser amount is simply not violative of the ICA's 
policy and purpose. Surely, any deficiency incurred 
by (the carrier) because of the bankruptcy law's im­
portant and cornerstone policy of equality of distri­
bution ... is not discriminatory in any sense of the 
word as used in, and comprehended by, the ICA. 
"The rights and duties created by the .Interstate 
Commerce Act are for die protection of the public 
against secret rebates and discriminations rather 
than for the enrichment of the canrier." 13 C.J.S. 
Caniers s 393. 

6 B.R. at 821-22.[FN6] In afSiming Pom-Dixie, 
die United States District Court for the Southern 
District of New Yoric observed, "(a)pplying hind­
sight, the credit to Penn-Dixie proved a poor choice 
given the unanticipated intervening insolvency pro­
ceeding." 10 B.R. at 879. Similarly, die carrieis in 
diis case gambled that Roll Fonn's credit would le-
mam unimpaired. We do not believe that die earn­
ers, having lost diis gamble, should now be pennit-
ted to avail themselves of die Inteistate Commerce 
Act, which seeks only to insure uniform tariffs for 
all shipments of like character, see Fink, 230 U.S. 
at 581,40 S.Ct at 27, as a collection device.[FN7] 

FN6. The Penn-Dixie case was unreported 
as of the date of Judge Lewittes' opinion. 
Subsequendy, Judge Lewittes, upon learn­
ing of the case, amended footaote 28 of his 
opinion. 8 B.R. at 484 n. 28, in an attempt 
to distinguish Penn-Dixie upon die ground 
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that it was decided under the Bankruptcy 
Reform Act while the present case falls un­
der die former Act Since die focus of both 
cases is on die impact of the Interstate 
Commerce Act upon contractual obliga­
tions, we find Judge Lewittes' distinction 
unpersuasLve. 

FN7. Roll Form also contends diat defend­
ants, in view of their participation in the 
prepayment arrangement, should be es­
topped from proceeding against the cus­
tomers for fi«ight charges. While many 
courts have invoked diis estoppel dieory to 
prevent recovery of freight charges by car­
riers, see, e. g.. Consolidated Freightways 
Corp. V. Admiral Coip., 442 F.2d 56, 
59-62 (7di Cir. 1971); Soudiem Pac. 
Transp. Co. v. Campbell Soup Co., 455 
F.2d 1219 (8di Cir. 1972), we observe diat 
in each case die carriers were suing die 
customers. We do not believe that Roll 
Form has standing here to raise this equit­
able defense as an offensive weapon. 

[2] We dierefore hold that, in the absence of dis­
criminatory practices, the parties in this action were 
firee to allocate fieight cluirges by contract as they 
wished unaffected by section 10744 of die Inter­
state Commerce Act In view of the bankruptcy 
courf s interpretation of the legal *155 issues in this 
case it never reached the question of whether the 
prepayment anangement had been established in-
foimally for the convenience of die parties oi by 
definitive contract Neither is the answer clear to us 
fiom the record. We therefore remand to the bank­
ruptcy court for a determination of the parties' con­
tractual obligations concerning the freight charges. 
[FN8] 

FNS. Because we must remand in any 
event for fiirdier proceedings, we find it 
unnecessary to consider Roll Fonn's claim 
that the bankruptcy court's consolidation of 
the preliminary hearing with the adversaiy 
suit without prior notice constituted a deni­

al of due process. We also make no com­
ment on die appropriateness of injunctive 
relief in this case inasmuch as Roll Form 
has not challenged the bankiuptcy court's 
finding that no iirqiarable injury exists. 

Reversed and remanded. 
OAKES, Circuit Judge (concurring): 
I concur in the result 

C.A.N.Y., 1981. 
In re Roll Form Products, Inc. 
662 F.2d 150. Bankr. L. Rep. P 68,500 
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MEMORANDUM OPINION AND ORDER 

ROVNER, Distiict Judge. 

*1 Dependable Cartage and Transportation 

(Domipany, Inc. ('Dependable') filed a com­
plaint against numerous defendants''^ alleg­
ing that defendant Soverdgn Oil is Uable 
under the Interstate Commerce Ad for 
firdght charges which were inciured between 
May, 1981 and July, 1982. Additionally, 
Dependable alleges that Soverdgn Oil is 
guilty of rackdeeering, common law fraud, 
and breach of a fiduciary relationship. Fi­
nally, Dependable alleges in its complaint 
that all otiier defendants are jointly and sev­
erally Uable with Sovereign Oil under the 
Interstate Commerce Act 49 U.S.C. SS 
10101, d seq.. for the firdght charges which 
were iacuired between May, 1981 and July, 
1982. 

On May 10,1985, defendants Zayre, K-Mart, 
Silco, and Mid-Ohio filed motions pursuant 
to Fed. R. Civ. P. ('Rule') 56 for summary 
judgment on Counts Vn, VIE, DC, and XI of 
Dependable's second amended complaint°® 

Dependable does not dispute the facts sd 
forth in defendants' motions for summary 
judgment. Absent a material issue of fad, the 
question becomes whether defendants are 
entitled to summary judgment as a matter of 
law. For the following reasons, summary 
judgment is granted in favor of Zayre, 
K-Mart Silco, and Mid-Ohio Automotive, 
and against Dependable. 

Facts 

Dependable is an Illinois corix>ration witii its 
principal place of business in Cook County, 
Illinois. Depoidable is duly certified by the 
Interstate Commerce Commission ('I.C.C.') 
as a motor common carrier of ^ods in in-
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terstate commerce. In accordance with the 
Interstate Commerce Ad, Dependable has 
placed on file with the LC.C. the rates and 
tariff that it will charge for the transporta­
tion of commodities as an interstate carrier. 
Pursuant to the provisions of the Interstate 
Commerce Ad, 49 U.S:C. SS 10741. 10744. 
and 10761. Dependable is required to diarge 
these rates and tariffs to all customers who 
contract with it as an interstate carrier. 

At various times between May, 1981 and 
July, 1982, Dependable transported com­
modities in interstate commerce for defen­
dant Soverdgn Oil. These commodities were 
transported to various states and delivered to 
Soverdgn Oil's customers, including Zayre, 
K-Mart, Silco-Oil, and Mid-Ohio. Prior to 
shipment Dependable and Soverdgn Oil, in 
admitted violation of the Interstate Com­
merce Ad, negotiated the frdght rate and 
tariff to be charged. Dependable and Sove­
rdgn Oil agreed to a rate substantially less 
than that on file with the Interstate Com­
merce Commission. They agreed that Sove­
rdgn Oil would corred the rate differential at 
a later date through stock or by having the 
frdgiht bills audited. 

In accordance with the agreement. Depend­
able transported Soverdgn Oil's goods in 
interstate commerce to Soverdgn Oil's con­
signees, defendants Zayre, K-Mart Sil­
co-Oil, and Mid-Ohio, as well as to numer­
ous other distributors and rdailers. It was 
imderstood and agreed by Soverdgn Oil and 
its consignees that all sales made by Sove­
rdgn Oil were on a prepaid basis. The sales 
agreanents between Soverdgn Oil and tiiese 
customers provided that all goods would be 
deUvered to the consignees and Soverdgn 
Oil alone would be responsible for the cost of 
transportation. Pursuant to this understand­

ing, all products sold by Soverdgn Oil were 
shipped fieight prepaid, and the carrier. De­
pendable, was to bill Soverdgn Oil for all 
frdght charges. 

*1 Sovereign Oil loaded and prepared the 
trailers for transportation and then issued the 
bills of lading for the shipments. The bills of 
lading used by Sovereign Oil in coimection 
with the transportation of goods to the con­
signees were either preprinted with the nota­
tion 'Frdgjit Prepaid,' 'Prepaid,' or a similar 
notation. Dependable biUed all frdght 
charges to Sovereign Oil, and Soverdgn Oil 
paid all firdght bills as invoiced. 

E>uring the years 1981 and 1981, Soverdgn 
Oil's accounts with resped to sales made to 
the defendant consignees in this suit were 
paid in full. In addition, when each consignee 
paid Soverdgn Oil for goods sold, each 
payment included all frdght charges. 

/. The Carrier Is Estopped To Recover Un­
paid Freight Charges From Consignees 

The Seventh Circuit has explicitiy held that 
interstate carriers are estopped to recover 
LC.C.-regulated frdght charges fifom con­
signees who accept delivery of goods in re­
liance upon the carrier's representation that 
freight has been prepaid by the party (the 
consignor) that sent the property. Consoli­
dated Freight Ways Corp. v. Admir­
al Corp.. 442 F. 2d 56 ( 7th Or . 1971). This 
Court is, of course, bound by the holding of 
the Seventh Circuit in Consolidated 
Frdghtways. and thus applies its prindples 
to this case. 

In Consolidated Frdditwavs. a carrier that 
had been unable to recover unpaid frdght 
charges from the consignor brought an action 
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to recover the charges from the consignee 
(Admiral). The consignee, which had ac­
cepted delivery of the shipments and rdm­
bursed the consignor for the 'prepaid' frdght 
charges in reUance upon the carrier's repre­
sentations that frdght had been fuUy prepaid, 
argued that the carrier was estopped to pro­
ceed against it. The Seventh Circuit agreed, 
stating: 

Admiral accepted delivery of flie ship­
ments upon [ the carrier's] representa­
tion and prdmptly paid [ the shipper] for 
the freight charges. These representa­
tions thus deprived Admiral of its ability 
to protect itself from possible double 
liability by paying the freight charges 
itself diredly to the carrier upon accep­
tance of the shipment Having indicated 
upon delivery that payment was sought 
and received from [ tiie sliipper], [ the • 
carrier] invited Admiral to discharge its 
obUgations under its agreement with [ 
the shipper]. Equity will not ignore [ the 
carrier's] partidpatiou in securing Ad­
miral's detrimental reliance in suppo­
sedly reimbursing [ the shipper] for 
freight bills already paid. 

Id. at 59. Case law firom other jurisdictions 
also siipports the use of estoppel to prohibit 
recovery from these consignees.^^ 

Here too, permitting Dependable to recover 
from these consignees would dqprive them of 
their ability to protect themselves fixim ac­
cepting delivery of products which they had 
purchased at prices that were negotiated to 
include all frdght charges and other costs of 
deUvery. The evidence is uncontroverted that 
Dependable presented to these consignees 
bills of lading marked 'Frdght Prepaid,' 
'Prqpaid,' or with a similar notation. De- , 

pendable negotiated exclusively with Sove­
rdgn Oil for the appUcable frdght charges. 
Moreover, Dependable billed Soverdgn Oil 
and only Soverdgn Oil for all fi?d^ 
charges. There is no indication firom the 
evidence and facts before the Court tiiat 
Dependable put these consignees on notice 
before filing suit that they might be liable for 
any portion of the transportation costs. Al­
lowing Dependable to recover from these 
consignees would only serve to reward De­
pendable's unlawfol and inequitable con-
duct.B» 

*3 Dependable contends that estoppel does 
not apply based on the naked proposition that 
courts in general have refiised to apply es­
toppel even 'where there was intentional 
fraud, iUegal credit or 'prepaid' type bills of 
lading, and have -refused to relieve a con­
signee of paying the tariff rate. Dqpendable's 
contention that contractual defenses, estop­
pel, and other equitable defenses never ^p ly 
in tariff undercharge cases has no basis in 
law. Indeed, Dependable fails to dte a single 
federal court decision that supports its con­
tention. Each case cited by Dependable 
concerns the primary contractual liabiUty of a 
shipper to a carrier and is thus inapposite to 
this case.°^ 

Dependable contends next tiiat because So­
verdgn Oil rather than Dependable prepared 
all of the bills of lading and invoices, the 
doctrine of estoppel caimot be invoked. This 
argument is also without merit Indeed, it 
merely emphasizes that Dependable intended 
to and did look to Soverdgn Oil for reim­
bursement of the fireight charges. 

Third, Dependable argues that diefendant 
Zayre 'is not free of 'unclean hands'.' In 
support of this argument, Dq)endable pro-
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vides excerpts firom the deposition taken of 
its own representative, Stienmann. These 
excerpts refer to a meeting at which repre-
soitatives firom Dependable, Soverdgn Oil, 
and Zayre were present The testimony given 
by Dependable's representative is that Zayre 
was to pay Soverdgn OU for the frdght 
charges and Soverdgn Oil would be primar­
ily liable to Dependable for transportation 
costs. Moreover, it indicates that the ar­
rangement between Soverdgn Oil and De­
pendable was a completely separate matter. 
This evidence does not support the argument 
that Zayre engaged in iUegal condud; nor 
does it indicate that Zayre was ever contrac­
tually liable for tfie frdght charges. 

Finally, Dependable argues that it did not 
intentionally undercharge the shipper, So­
verdgn Oil, for frd^t The question of De­
pendable's intent in imposing freight diarges 
on Soverdgn Oil is, however, irrelevant to 
the detemiination of whether to apply the 
doctrine of estoppel against Dependable. 
Dependable openly admits that it conducted 
its business with Soverdgn Oil illegally by 
extending credit 'The carrier must be pre­
sumed to know the law and to have unders­
tood that the rate chargec could lawfully be 
oidy the one fixed by the tariff.' Aero 
Trucking. Inc. v. Regal 'Tube Co.. 594 F.2d 
619.621 r7fli Cir. 1979). quoting Pittsburgh. 
Cincinnati. Chicago & St. Louis Railway Co. 
v. Fink. 250 U.S. at 577,581 (1919). hnpUcit 
in Dependable's presumptive knowledge of 
the law is its knowledge of its contractual 
liability. Dependable contracted with Sove­
rdgn Oil for payment ûnd thus should de­
mand any additional charges only firom So­
vereign Oil. Dependable is estopped to re­
cover against the defendant consignees. 

//. The Interstate Commerce Act Provides No 

Basis for Recovery Against Consignees 

The Interstate Commerce Act, 49 U.S.C. SS 
10101. d seq.. establishes a regulatory 
scheme to prohibit unjust discriminatory 
transportation practices, such as kickbadcs or 
rebates. It requires common carriers to pub­
lish frdght rates in tariff filed with the 
I.C.C. The carrier must then determine 
•frdght charges in accordance with the pub-
Ushed tariff rates. The objective of the Inter­
state Commerce Ad is ' to curb prejudidal 
or preferential discrimination among 
shippers by interstate motor carri­
ers.' Consolidated Freightways Corp. v. 
Admiral Corp.. 442 F. 2d 56. 61 f 7th Cir. 
1971). 

*A Dependable's second amended complaint 
is premised upon an aUeged contrad between 
Depwdable and Sovereign Oil providing that 
Dependable would transport products to the 
consignees on behalf of Soverdgn Oil, which 
would be liable for the freight charges..De­
pendable, a licensed motor carrier in inter­
state commerce, published its tariff rates with 
the LC.C. Dependable, however, negotiated 
and biUed Soverdgn Oil lower rates for its 
shipments tiian those on file with the LC.C. 
-Rates on file are fixed by law. 

\5n6sx the Interstate Commerce Act & ship­
per and carrier retain the right to enter into a 
contrad aUocating responsibility for frdght 
charges. Louisville & N.R. Co. v. Central 
Iron & Coal Co.. 265 U.S. 59. 65-66 
(1924). Allocation of responsibility for 
payment of the frdght is not discriminatory 
as long as someone is Uable for the appUcable 
fieight. FarreU Lines. Inc. v. Titan Industrial 
Corp.. 306 F. SUPP. 1348. 1349 fS.D.N.Y.). 
affd. 419 F.2d 835 f2d Cir. 1969). cert, de­
nied. 397 U.S. 1042 fl970). Thus, carriers 
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may not proceed against consignees for 
frdght charges they have contraded to col­
lect firom shippers. 

On the facts in this case, liabiUty for frdght 
charges must be ddermined through the 
principles of contract law, not under the In­
terstate Commerce Act Dependable's alle­
gations do not justify recourse against the 
defendant consignees under the Interstate 
Commerce Act for amounts contractually 
due from Sovereign Oil. 

Dependable has aUeged that Sovereign Oil, 
not the consignees, was initially responsible 
for transportation charges. Dependable has 
failed to allege any agreement f^cts, or 
conduct to substantiate its contention that 
these consignees are now 'jointiy and sever­
ally liable' for payment. Absent any con­
tractual obligation on the part of the consig­
nees, the 'joint and several UabiUty' which 
Dependable would have this Court impose on 
the consignees would have to arise solely 
from the Interstate Commerce Act itself. 

Dependable relies on the case of Southern 
Pacific Transportation Co. v. Commerdal 
Matals Co.. 456 U.S. 336 (1982). to support 
its contention that tiie consignees are Uable at. 
law. The Court in Southern Pacific, supra, 
456 U.S. at 343-44. stated, 'it is perhaps ap­
propriate to note that a carrier has not only 
the right but also the duty to recover its 
proper charges for services performed . . . to 
achieve uniformity in frdght transportation 
charges, and thereby eliminate the discrimi­
nation and favoritism . . ..'°^ Moreover, De­
pendable cites in its brief in opposition to the 
motion for summary judgment the case of 
Western Transportation Company v. WUson 
& Co.. 682 F.2d 1227 f7tii Cir. 1982). for tiie 
proposition that 

No contrad of the carrier could reduce tiie 
amount legally payable; to release from 
liability a shipper who had assumed an ob­
Ugation to pay the charges. Nor could any 
ad or omission of the carrier (except the 
running of the statute of limitations) estop 
or preclude it from enforcing payment of 
the foil amount bv a person liable therefor. 

*5 682 F.2d at 1229 (emphasis added). 

This Court agrees. A carrier has a duty imder 
the Interstate Commerce Act to recover all 
freight diarges for services it has performed. 
Implicit in the ruling of both the Supreme 
Court and the Seventh Circuit however, is 
the availability of a contrad defense. De­
pendable can sue and has sued the shipper. 
Sovereign Oil, with whom it contraded for 
frdght charges. Ndther Dqpendable's aUe-
gations nor its reliance on Southern Pacific. 
however, furnish a basis for proceeding 
against the defendant consignees to recover 
amounts that Dependable failed to collect 
from the party who was contractually liable 
for payment Soverdgn Oil. 

Although it is true that where a carrier 
charges and coUects a rate lower than its ta­
riff rates, it is the carrier's duty to use every 
lawful method to collect the difference, this 
Court too discerns' nothing in the language 
or policies of [ the Act] to suggest that 
Congress intended to impose absolute lia­
bility upon a cons^ee for freight 
charges.' Consolidated Frdghtways. su­
pra. 442 F. 2d at 61. The purpose of tiie Ad 
was to prevent unjust discrimination among 
shippers by interstate motor carri­
ers. Congress did not intend to provide sta­
tutory insurance for all carriers transporting 
goods in interstate commerce firom the legal 
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consequences of thdr otherwise negligent or 
inequitable condud. Consolidat­
ed Frdghtways. supra. 442 F. 2d at 59. 

The law is weU settled that a carrier will be 
debarred from recovering firom a consignee 
when the policy of the Ad is not violated, hi 
re Penn-Dixie Steel Corp.. 6 Bank. L. Rep. 
817 at 820 (B.C. S.D.N.Y. 1980), ^ d , 10 
Bank. L. Rep. 878 (B.C. S.D.N.Y. 1981). 
'The rights and duties created by the Act are 
for the public rather than for the enrichment 
of the carrier.' In re Penn-Dixie Steel Corp.. 
supra. 6 B.R. at 821-22. 

As the Seventh Circuit observed in New 
York Central Railway Co. v. 
Trans-American Petroleum Corp.. 108 F.2d 
994 f?tii Cir. 1939). 'plaintiffs tiieory would 
place at the disposal of tiie carrier a means of 
practicing rather than preventing discrimina­
tion.' The Seventh Circuit also sucdndly 
stated in Consolidated Frdfihtwavs: 

Congress was concerned with dimi-
nating rate and credit discrimination in 
the collection of the lawful charges from 
the party otherwise liable, whether it be 
the consignor, consignee, or another 
shipper with a beneficial interest in the 
goods shipped. The statute is not pri­
marily addressed to establishing or lo­
cating liability for payment of freight 
charges. No attempt was made to specify 
from whom payment should be collected 
under ordinary circumstances. 

442 F. 2d at 61. 

In this case, the only real issue relates to who 
is to be responsible for payment and thus 
discrimination is not involved, hi re 
Petm-Dixie SteeL supra. 6 B.R. at 

820-21. So long as payment of tiie foU tariff 
charges may be demanded firom some party, 
the anti-discrimination poUcy of the Inter­
state Commerce Act is satisfied. Consoli­
dated Freightways. supra. 442 F. 2d at 62. 
Dependable can demand payment from So­
verdgn Oil, the party with whom it originally 
contraded for payment 

*6 The goal of the Interstate Commerce Ad 
cannot be forthered by permitting carriers to 
contractually undercharge shippers and then 
extract all additional freight charges from 
unsuspeding consignees. The purpose of the 
Act is effectuated by demanding payment 
fixim the party contractually liable for any 
and all transportation costs, in this case, the 
shipper, Soverdgn oil. °^ 

Conclusion 

Because there are no genuine issues of ma­
terial fad, tiiis Court grants summary judg­
ment as a matter of law in favor of defendants 
Zayre, K-Mart, Silco Oil Company, Inc. and 
Mid-Ohio Automotive on Counts VII, VIII, 
DC, and IX, and against plaintiff̂  Dependable 
Cartage and Transportation, Inc. ITiese de­
fendants are dismissed from those Counts. 
Moreover, Dependable's motion for leave to 
file a surreply brief on the defendants' mo­
tions for summary judgment is denied. All 
parties will bear thdr own costs on these 
motions. It is so ordered. 

FNl Defendants include Sovereign 
Oil Company ('Sovereign Oil'), So­
verdgn Chemical and Petroleum 
Products, Inc., Renuzit-Soverdgn 
Sovereign Oil, Zayre Corporation 
('Zayre'), K-Mart Corporation 
('K-Mart'), Mid-Ohio Automotive 
(now known as Nationwise, Inc.) 
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('Mid-Ohio'), Silco Oil Co., hic. 
('Silco'), Motor Oils Refining 
Technology Company, Rubbermaid, 
Inc., Atlas Coatings, Ltd., Westville 
Oil Company, Steego Auto Parts, 
R.A.L. Auto Parts, Chica^ &. 
Northwestern Railroad Co., Louis­
ville Bear Safdy Service, Inc., Far­
mer Jacks Supermarket, Cooper 
Lewis, Inc., Automotive Color & 
Supply, Conoco, Inc., Spartan Stores, 
and Lloyds Shopping Center. 

FN2 To prevail on a motion for 
summary judgment a party has the 
burden of establishing that there is no 
genuine issue of material fad. Korf 
V. Ball State University. 726 F.2d 
1222 f7fli Cir. 1984). Any inferences 
to be drawn firom the underlying &cts 
must be viewed in the light most fn-
vorable to the non-moving par­
ty. Hermes v. Hdn. 742 F.2d 350 
f7th Cir. 1984). The existence of a 
Actual dispute, however, only prec­
ludes summary judgment if the dis­
puted fad is outcome determina­
tive. Big O Tire Dealers. Inc. v. 
Big O Warehouse. 741 F.2d 160.163 
f7th Cir. 1984). 'A material issue of 
fad is one that affects the outcome of 
the litigation and requires a trial to 
resolve the parties' differing versions 
of tiie truth.' Korf. 726 F.2d at 1226. 
quoting Admiralty Fund v. Hugh 
Johnson & Co.. 67? F.2d 1301. 1306 
f9fli Cir. 1982). 

FN3 ConsoUdated Freightways 
Corp. V. Eddv. 266 Or. 385.513 P.2d 
1161 (1973) (en banc) (a carrier may 
be estopped to collect firom a con­
signee when the carrier has 

represoited that the frdght charges 
were prepaid by the shipper, and tiie 
consignee, in reliance on that rq>re-
sentation, accepted 
ment); Checker Van Lines v. Siltek 
Intemational. Ltd.. 169 N.J. Super. 
102. 404 A.2d 333 (1979) (carrier 
estopped firom demanding the pay­
ment by a consignee of unpaid frd^t 
charges). 

FN4 Dependable contends that the 
defendant consignees have an alter­
native remedy because if they are 
found liable, the consignees could sue 
Soverdgn Oil to recover. This argu­
ment is irrelevant to the defendant 
consignees' present motion for sum­
mary judgment If a party should not 
be included in a suit that party should 
be granted summary judgment dis­
missing it as a matter of law. 

FN5 Siegal v. Converters Trans­
portation. Inc.. 714 F.2d 213 (2d Cir. 
1983) (carrier who contractually un-
derdiarged shipper could later re­
cover additional frdght charges and 
the Ad); Missouri Padfic Railroad 
Co. V. Rutiedge Oil Co.. 669 F.2d 557 
8th Cir. 1982) (carrier allowed to 
recover impaid demurrage charges 
even though it had assured shipper 
that no demurrage charge would be 
assessed); Consolidated Frdghtways 
Corp. of Delaware v. Terry Truct 
Inc.. 612 F.2d 465 f9fli Cir. 1980). 
cert, denied. 447 U.S. 90? (1980) 
(shipper held Uable for fi:dght 
charges even though carrier kno­
wingly misquoted them prior to 
shipment); Aero Trucking. Inc. v. 
Regal Tube Co.. 594 F.2d 619 (7tii 
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Cir. 1979) (a shipper could not rely 
on carrier's managra's otroneous 
statement that no ddention charges 
would be assessed; applicable tariffs 
were incorporated by law into the 
contract bdween shipper and carrier); 
Consolidated FrdeJitwavs Corp. of 
Delaware v. Forty-Eight Insulations, 
fric. 501 F.2d 1400 (7tii Cir. 1974) 
(carrier was allowed to recover addi­
tional frdght charges from a shipper 
even though it had mistakenly mis­
quoted the applicable rate prior to 
diipment); Locust Cartage Co. v. 
Transamerican Frdght Lines. Inc.. 
430 F.2d 334 (1st Cir. 1970). cart. 
denied. 400 U.S. 964 (1970) ( a 
shipper who had contracted with a 
carrier for rates lower than those 
published by the carrier was held li­
able for the difference); Faixell Lines, 
Inc. V. American Motorists Insurance 
Co.. 572 F. Supp. 939 (S.D.N.Y. 
1983). affd, 728 F.2d 147 (2d Cir. 
1982) (dealt witii Uability of tiie party 
to whom the carrier adually looked 
for payment; as long as someone is 
Uable for the foil amount of the 
freight public interest is proteded 
and statute is satisfied). 

FN6 13 CJ.S. Carriers S 393. 

FN? After the briefing on the motions 
for summary judgment was com­
pleted, plaintiff Dependable re­
quested leave to file a surreply brief. 
The Local Rules of the United States 
District for the Northern District of 
minois dearly allow a party opposing 
a motion for summary judgment one 
opportunity to respond by filing a 
brdf not exceeding 15 pages, unless 

leave of court is obtained to exceed 
that page limit. Dependable fined a 
responsive brief opposiong the mo­
tions for summary judgment con­
sisting of only 6 pages. Apparently 
realizing, albdt too late, that its brief 
was inadequate, Dependable now 
seeks another opportunity to do what 
it should have done in the first place. 
In accordance with the Local Rules of 
this District Dependable has had an 
adequate opporunity to present its 
arguments. Moreover, Dependable 
gives no indication of what it is that it 
seeks to add. Dependable does not 
contend in its motion for leave to file 
a surreply that additional law will be 
cited. Nor did the moving defendants 
raise new matters in tfieir reply briefs 
which would require a response. The 
sole support for Dependable's request 
for additional briefing is that 'plain­
tiff does have something to say and 
would like an opportunity to re­
spond.' This Court wiU not condone 
condud which both prolongs the 
resolution of this case and unecessa-
rily increases tiie attorneys' fees 
which aU parties must bear. De-
poidable's motion for leave to file a 
surreply brief, therefore, is denied. 

N.D.m. 1985. 
Dependable Cartage and Transp. Co., Inc. v. 
Soverdgn Oil Co. 
Not Reported in F.Supp., 1985 WL 2873 
(N.D.m.) 

END OF DOCUMENT 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Exhibit 2 



IN RE PENN-DIXIE STEEL CORP. 
CtteastULSI7(19MI> 

rights were indi^utably established "in 
connection with" a case "commenced" un­
der the 1898 Act, the 1978 Reform Act 
provimons cannot be made applicable to af­
fect those rights. If we were to sustain the 
debtor's view here, "we would be forced to 
ignore the ordinary meaning of plain lan­
guage."" This we decline to do." 

817 

In re PENN-DDUE STEEL 
CORPORATION. Debtor. 

THUNDERBIRD MOTOR FREIGHT 
UNES, INC.. Pbintiff. 

C 

Conclusion 
In our view, the plain meaning of 

§ 403(a), in the intervening 1978 Reform 
Act, evidences the intent of the Congress, 
under the facts present here, to bar the 
instant Chapter 11 case following dismissal 
of the prior Chapter XII under the 1898 
Act. Accordingly, Jamaica's motion to dis­
miss this Chapter 11 case is, in all respects 
granted. The parties are directed to settle 
an order on five (5) days notice in conformi­
ty with the foregoing. 

( ^ ^ i(fTiimnmiiM> 

Act proceeded (hough the Congress, provided, 
with variant, but insubstantial differences, that 
"[t]he substantive rights of the psartJes in con­
nection with any banltruptcy case or proceed­
ing pending . . . on the effective date of this 
title shall continue to be governed by prior law 
. . . " See H.R.Rep.No. 31 (Jan. 14, 1975) at 
261; H.R.Rep.No. 32 (Jan. 14. 1975) at 283: 
S.Rep.NoL 236 (Jan. 17, I97S) as 257; and 
H.R.MO. 6 (Jan. 4. 1977) at 264-9. (emphasis 
supplied). The only proposed bill employing 
the term "commenced", in place of "pending", 
in the Savings Clause, prior to the final enact­
ment of the Reform Act, was H.R.Rep.No. 7330 
(May 23.1977) at 288-289. None of the availa­
ble recorded debates prior to the introduction 
of that bill reveal iihy the eariier used term, 
"pending" was changed to "commenced". The 
legislative history of the Savings Clause, H.R. 
Rep.No. 395. 9Stb COng. 2d Sess. 287-88. 459. 
reported in [1978] U.S.Code Cong. & Admin. 
News. pp. 9963, 6244, 6415; S.Rep.Na 989, 
95th Cong. 2d Sess. 20, 169-67, reported in 
[1978] U.S.Code Cong. & Admtoi.News, pp. 
5787, 5806, 5952-53; I Collier on Bankruptcy 
• 7.03[l] (ISth ed. 1979), appears not to be 
directed lo the issue at bar and is similarly not 
hdpfUl to our inquiry here. However, the In-

PENN-DIXIE STEEL CORPORATION. 
Defendant 

Bankruptcy No. 8010472. 
Adv. No. 8051S9A. 

United States Bankruptcy 0>urt, 
S. D. New York. 

Oct 24, 1980. 

Freight carrier brought action against 
manufacturer, which was undergoing reor­
ganization under the Bankrupb^ ( ^ e , 
seeking to secure full payment of freight 
charges incurred by manufacturer prior to 
filing of petition. The Bankruptcy Court 
Burton R. Lifland, J., held that: (1) the 
Interstate Commerce Act did not mandate 
payment in full to carrier of its freight 
charges, and carrier had no recourse against 
manufacturer's customers/consignees; (2) 
no express trust was created to reserve a 

sertion by the Congress of the term "a case 
commenced" m the face of earlier versions of 
the bill providing for the saving of cases "pend­
ing", provides "at least implicit support" for 
our conclusion here. Coinpire Bra^ey v. Rich-
mood School Board. 416 U.S. 696. 716. 94 S.Ct. 
2006. 2018,40 L.Ed.2d 476 (1974). Since resort 
to legislative history is only justified where the 
legislation, on its face is "inescapably ambigu­
ous", Scfiwegmaan Bros. v. Catvttt Distillers 
Corp., 341 U.S. 384, 395, 71 S.Ct. 745, 751. 95 
LEd. 1035 (1951) (Jackson, J., concurring), 
which is not the case here, we must rely upon 
tlie ordinary meaning of the plain language of 
§ 403(a). 

56. T. V. A. V. Hill, 437 U.S. 153, 173, 96 S.Ct. 
2279. 2291, 57 L.Ed.2d 117 (1978). 

57. Our interpretation of § 403(a) renders it un­
necessary to determine the applicability, if any. 
to the instant motion, of the Cieneral Savings 
Clause set out in I U.S.C. § 109. See Profes-
sioital A Business Men's Ute Insurance Co. v. 
Bankers Ufe Co., 163 RSupp. 274, 294-295 
(D.Mont. 1958). 
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portion of manufacturer's customers' re­
ceipts to pay the freight charges; (3) manu­
facturer's mere nonjwyment of its debt was 
insufficient for court to impress a construc­
tive trust upon customers' receipts; and (4) 
carrier had no statutoiy lien under the In­
terstate Commerce Act on freight delivered 
to manufacturer as consignee. 

Judgment for defendant 

1. Carriers «»194 
Carrier, whose arrangement with debt­

or manufacturer contemplated that only 
manufacturer would be held liable for 
freight charges, had no recourse against 
manufacturer's customers/consignees under 
the Interstate (^mmerce Act for payment 
of freight charges, but its sole recourse was 
against manufacturer; fact that manufac­
turer was in reorganization under the 
Bankruptcy Code changed nothing. Bankr. 
Code, 11 U.S.C.A. § 1101 et seq.; Revised 
Interstate Commerce Act, 49 U.S.C.A. 
§ 10101 et seq. 

2. Carriera «»32(2) 
Subject to pnriiibitions against unlaw­

ful discrimination, parties may decide 
among themselves who shall pay freight 
chaiges and, where payment of full freight 
charges may be demanded from one party, 
antidiscriminatory policy of the Interstate 
Commerce Act is satisfied. Revised Inter-
sUte Commerce Act, 49 U.S.aA. § 10101 et 
seq. 

3. Carricn «»194 
A consignee is not liable to carrier for 

payment of freight charges where shipment 
was accompanied by a bill of lading marked 
"prepakl" and consignee has already paid 
oonrignor. 

4.TraBta • » ! 
In general, when circumstances are 

such that recipient of funds is entitled to 
use them as his own and can commingle 
them with his own monies, a debtoi^-credi-
tor relatkmship exists, not a trust 

5. Trusts «»30Vk(l) 
No express trust was created whereby 

creditor carrier was entitled to payment of 

frdght charges collected by debtor manu­
facturer from manufacturer's custom­
ers/consignees where there was no evidence 
of an agreement to reserve a portion of 
customers' receipts to pay freight charges 
and where carrier never requested such an 
arrangement 

6. Tmsta <t=>9l 
Manufacturer's nonpayment of freight 

charges owed to carrier was insufficient for 
court to impress a constructive trust on 
manufacturer's customer receipts; there 
was no equitable or other ground upon 
which carrier could increase its status be­
yond that of an ordinary, general, unse­
cured creditor. 

7. Carriers «»197(1) 
Carrier had no statutory lien for pay­

ment of freight charges on goods delivered 
to manufacturer as consignee where each 
bill of lading stated that the goods were 
"conMgned to" manufacturer and not mark­
ed "to the order of" manufacturer. Bill of 
Lading Act, § 25,49 U.S.C.A. § 105. 

8. Bankniptcy «»S70.1 
Monies collected from various custom­

ers of debtor manufacturer that were at­
tributable to accounts receivable owing to 
manufacturer were "proceeds" from proper­
ly of the estate and, thus, along with manu­
facturer's account receivables, were proper­
ty of the estate. 

Fried, Frank, Harris, Shriver & Jaoobaon, 
New York City, for debtor; Uene P. Karpf, 
New York City, of counsel. 

(xeistein, Queler & Churchill, New York 
City, for Thunderbird Motor F re i^ t Lines; 
Robert Churchill, New York City, of coun­
sel. 

MEMORANDUM OPINION 

BURTON R. LIFLAND, Bankniptcy 
Judge. 

Defendant in this action, Penn-Dixie 
Sted Corporation ("Penn-Dixie") is en­
gaged in the production of a diversified line 
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of fabricated steel products. On April 7, 
1980, it filed a voluntaty petition for reor­
ganization under Chapter 11 of the Bank­
rup t^ Code.' The plaintiff, Thunderbird 
Motor Freight Lines, Inc. ("Thunderbird"), 
is in the business of moving freight by 
truck, and is a duly licensed class one com­
mon carrier whose operations are subject to 
the provisions of the Interstate Commerce 
Act ("ICA"), 49 U.S.C. § 10101 et aeq., 
which, among other things, establishes pro­
cedures for fixing shipping rates. Prior to 
the filing of its petition, Penn-Dixie uti­
lized Thunderbird to transport substantial 
quantities of raw materials to its plant at 
Kokomo, Indiana, which were shipped on a 
"collect" basis, and to transport finished 
steel products from its plant to third party 
consignee/customers, which were shipped 
on a "prepaid" basis. 

Thunderbird has not been paid freight 
charges for its services rendered during the 
pre-petition period, February 28, 1980 
through April 8, 1980, and in an effort to 
secure full payment, instituted this adver­
sary proceeding, [Bankrupt*^ Rules of Pro­
cedure, 701 et seq.], requesting a variety of 
declaratory, monetary, and injunctive relief. 
The total unpaid freight charges are in 
excess of $100,000.00, of which approxi­
mately sixty percent represents freight 
charges owed on goods shipped from Penn-
Dixie as consignor to third party consignees 
and forty percent represents freight 
charges owed on goods shipped to Penn-
Dixie as consignee. Simultaneously, with 
its summons and complaint, Thunderbird 
also sought by order to show cause a pre­
liminary injunction and temporary restrain­
ing order for the purpose of maintaining 
the status qua Pending a full trial on the 
merits, a modified temporary restraining 
order acceptable to both parties was grant­
ed. 

A combined hearing and trial was held 
and the issues extensively briefed, both pre 
and post trial. 

I. Title 1 of the Bankruptcy Reform Act of 1978, 
Pub.L. 95-958,92 SUt. 2683, enacted and codi-
ned as Title 11 of the United SUtes Code, the 

Essentially, Thunderbird makes three ar-
guments. As its primary argument Thun­
derbird claims that the ICA mandates pay­
ment in full to Thunderbird of its statutori­
ly approved freight charges, regardless of 
the intercession of Penn-Dixie's filing of a 
Chapter 11 petition. Second, Thunderbird 
argues that under common law principles, 
any freight charges collected by Penn-Dix­
ie are held in trust for Thunderbird's bene­
fit Lastly, Thunderbird contends that un­
der the ICA, it has a statutory lien on 
freight it delivered to Penn-Dixie as con­
signee on which freight charges have not 
been paid. Penn-Dixie, of course, vigorous­
ly contests each of these points and seeks 
restoration of $2,977.16 in freight charges 
collected by Thunderbird from the Penn-
Dixie customer/consignees. Further facts 
are developed as pertinent 

I 

Interstate Commerce Act 

[I] Thunderbird contends that the ICA 
commands "that every common carrier 
must bill and receive the exact amount of 
freight chai^ges, no more ar.d no less, due to 
it under its statutorily approved freight 
rates regardless of any and all extenuating 
circumstances " It further takes the 
position that "the Interstate Commeree Act 
imposes liability on both consignor and con­
signee for the full amount of its freight 
charges and absolutely prohibits Penn-Dix­
ie, after receipt of payment of such freigrht 
charges from third party consignees, from 
including such freight charges in its debt­
or's estate." 

Thunderbird's postulates exaggerate the 
dogma of the case law. First, in creating 
the regulatory scheme of the ICA, Congress 
did not undertake to settle every collection 
problem, nor did it intend to fashion a 
sword to insure collection in every instance. 
Conaolklated Freightwaya Cwp. v. Admiral 
Corp., 442 F.2d 56, 62 (7tii Cir. 1971). 
Thunderbird misinterprets the purpose and 
policy of this important transportatk>n leg­
islation. 

"Bankruptcy Code", and all section references 
may be fbund therein unless otherwise indi­
cated. 



820 6 BANKRUPTCY REPORTER 

As stated in 1 ColUar on Baokruptey 
(IStii Ed.) 15.37 at 5-158: 

The legislative history of the Interstate 
Commerce Act, and indeed Congress' con­
cerns with the content of what the Inter­
state (Commerce Act purported to 
achieve, show plainly that correcting the 
evil of diacrimiMtory transptHrtation 
practices was the principal objective of 
the Act Accordingly, the Interstate 
Commerce Act embodied a wide-reaching 
and sweeping scheme to prohibit unjust 
discrimlMtion in the rendition of like 
services under similar circumstances or 
unreasonable advantages to tiiose in­
volved in the business of inteistate com­
merce. (Emphasis added) 
In other words, the purpose of the ICA is 

to secure equality of rates to al! and to 
destroy favoritism. The ICA is not neces­
sarily frustrated, as Thunderbird contends, 
if through the intervention of bankruptcy, a 
carrier is prevented from collecting full 
freight chaiges. As will be demonstrated, 
this is such a case. 

Second, it would be incorrect to state that 
a GoiiMgnee/beneficial owner of shipped 
goods will always be jointiy and sevwally 
liable for a carrier's freight charges. 
Though this may appear to be the general 
rule, see e. g, Uliaoia Steel Co. v. Baltimore 
A Ohio Bulroad Co., 320 U.S. 508,64 S.Ct 
822,88 L.Ed. 250 (1944); Louisville A Naah-
W/Js JRaJ/road Co. v. United States, 2Sl U.S. 
395,45 S.Ct 238,09 L.Ed. 678 (1925); Fftts-
bwrg, dnciniuti, Chicago A S t Louis Rail­
way Co. v. Fink, 250 U.S. 577, 40 S.Ct 27, 
68 L.Ed. 1151 (1919); and 49 U.S.C. § 10744, 
it ia not without excqition. Nothing in the 
ICA suggests that 0>ngres8 intended to im­
pose absolute liability upon a consignee for 
freight charges. See, Conaolidated Freigbt-
waya Ccffp. v. Admiral Corp., supra. In 
fact, the trend of the cases of the last 
decade, and especially the latest cases in 
both the federal and state courts, has been 
to hoM that a carrier will be barred from 
recovering from a consignee when the 
ICA's poliqr against discrimination is not 
vwlated, and further, these holdings are not 
limited to preventing double payment by 

the consignee. See, Cheekar Van lAnea v. 
Si7teir fntematibna/, 169 NJ.Super., 102, 
404 A.2d 333,335 (1979) (and see cases cited 
therein). 

The case law further reveals that, when, 
as here, there is no question as to the 
amount of the freight charges, and the 
questron is only who is to be responsible for 
payment discrimination is not involved, and 
the purpose of the ICA is therefore not 
frustrated by barring or estopping a carrier 
from collecting its freight charges from the 
consignee and making him look solely to the 
shipper. CSonso/idated Freig^twaya Corp. v. 
Eddy, 266 Or. 386, 513 P.2d 1161, 1165 
(1978). Indeed, Penn-Dixie freely admits 
its full liability to Thunderiftird for the 
freight charges, and the amount is not in 
dispute. However (and this is the heart of 
the dispute), Penn-Dixie asserts that Thun­
derbird must look solely to it, the shipper, 
for its compensation and that Thunderbird's 
attempt to collect directly from the third-
party consignees is improper. In determin­
ing whether the consignees have liability, 
expressly or impliedly, the facts of each 
particalar case must be examined. Lyon 
Van lines v. Coh, 9 Waah.App. 382, 512 
P.2d 1108,1112 (1973). 

In the instant case, I have determined 
that Thunderbird has no recourse against 
the Penn-Dixie Customers/Consignees. 
Thunderbird's sole recourse is against 
Penn-Dixie. 

[2] The tariffs filed with the Interstate 
Commeree Commission do not ordinarily 
preseribe which party to the carriage con­
tract is to pay freight charges. Illinma 
Sted Co. V. Baltimore A Ohm RaUroad Co., 
fuinra. "Congress left the initial determina­
tion of a party's liability for freight charges 
to express contractual agreement or impli-
catkm of law." Consolidated FMg^twaya 
Corp. V. Admiral Corp., supra at 62; Illinoia 
Sted Co., supra. Subject to the prohibi­
tions against unlawful discrimination, the 
parties may decide among themselves who 
shall pay the freight charges, Illiaob Steel 
Co., id., and where the payment of full 
freight charges may be demanded from one 
party, the antidiscriminatory policy of Uie 
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Consolidated Freightways ees would probably not have agreed to an ICA is satisfied, 
Corp. V. Admiral Corp., supra; See also 
Lyon Van Unes v. Cole, supra, Checkm Van 
Lines v. Silldi International, supra. 

The entire record makes it abundantiy 
clear that Thunderbird looked solely to 
Penn-Dixie for freight charges. This was 
the underetanding of the parties and this 
understanding is evident in every facet of 
their business relationship. Penn-Dixie 
alone contracted with Thunderbird tor its 
carrier services. Thunderbird billed Penn-
Dixie directly for freight charges, after the 
•goods were delivered. Penn-Dixie paid 
these charges from its general funds. 
Penn-Dixie billed its customers on a uni­
tary basis (one net amount) and the custom­
ers paid this angle amount directiy to 
Penn-Dixie, which amount was then depos­
ited into its general accounts. There was 
no agreement or any request by Thunder^ 
bird for segregatkin of any portion of the 
funds received from customers, and none 
took place. Nor were the two billing 
processes (Thunderbird/Penn-Dixie, Penn-
Dixie/Customers) synchronized so as to give 
Penn-Dixie the appearance of being a mere 
conduit between carrier and consignee for 
freight charges. Further, both the bills of 
lading (which though prepared by Penn-
Dixie, were signed by Thunderbird's agents 
without objection during their entire course 
of dealing), and Thunderbird's own delivery 
tickets that accompanies each shipment 
were marked "prejiidd", indicating that 
Penn-Dixie had pakl freight charges or was 
at least responsible for them in Thundei> 
Urd's eyes. See, SoutAera Padfic Trans-
portathm Co. v. Campbell Soup Co., 456 
F.2d 1219, 1220 (8tii Cir. 1972) (defining 
"prepaid'^. 

In fact by every indicia, there was a 
complete absence of any conduct on the 
part of Thunderbird at any time that would 
indicate that Thunderbird was looking to 
the consignees for payment Indeed, if 
there was any such intention, the consign-

2. Thunderbird claims that Penn-Dixie is violat. 
ing Sections II90I-11904 of the ICA.49 U.S.C. 
11901 -11904, by its freight absorption policy (i. 
e.: charging its customers less fbr freight 
charges than Penn-Dixie itself must incur as an 

arrangement that would have the potential 
of liability for charges in excess of the 
invoice price. Penn-Dixie's pricing prac­
tices absorbed part of the freight costs in 
order to make its products price competitive 
with those of competing sellere situated 
closer to the purohasers.* Further, this 
sales relationship was fostered by Thunder­
bird's misleading use of documentation 
marked "prepaid", the "prepaid" imprima­
tur on the documentation being a necessary 
element to Penn-Dixie's and its customer's 
course of dealing. 

The short and the long of the matter is 
that Thunderbird's arrangement with 
Penn-Dixie contemplated that only Penn-
Dixie would be held liable for freight 
charges. This accommodation, under the 
ICA, the parties were free to choose and 
decide among themselves. No antidiscrim­
inatory policy of the ICA was violated since 
Penn-Dixie was charged at the full legal 
rate and since payment for the full freight 
charges may be demanded from Penn-Dix­
ie. Thunderbird's lack of recourse against 
the consignees is but a functkm of its own 
course of conduct in dealing with Penn-
Dixie. 

The fact that Penn-Dixie is now in a 
(Chapter 11 reorganization changes nothing. 
As pouited out earlier, the ICA does not 
insure collection in every instance. The 
possibility that under the scheme of bank­
ruptcy reorganization, Penn-Dixie may be 
able to satisfy its indebtedness to Thunder­
bird by paying a lesser amount is simply not 
vnlative of the ICA's polky and purpose. 
Surely, any deficiency incurred by Thunder­
bird because of the bankruptcy law's impor­
tant and cornerstone policy of equality of 
distribution, Sampsell v. Imperial Paper 
Corp., 313 U.S. 215, 61 S.Ct 904, 85 LEd. 
1293 (1941). is not discriminatory in any 
sense of the word as used in, and compre­
hended by, the ICA. "The rights and duties 

expense). Penn-Dixie denies that this practice 
violates the ICA. Either way It would not af­
fect the relationship between the parties here. 
Thunderbird is not an aggrieved competitor of 
Penn-I^xie. 
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created by the Interstate Commerce Act are 
for the protection of the public against se­
cret rebates and discriminations rather than 
for the enrkihment of the carrier." 13 
CJ .S . Carriers § 398. 

[S] Even under a set of facts where 
Thunderbird would have recourse against 
the conrignees, its relief would be quite 
limited. At the time Thunderbird filed its 
complaint Penn-Dixie had already received 
payment from the bulk of its customeis for 
invoices corresponding to Thunderbird's un­
paid freight bills. Under the majority rule 
today, a consignee is not liable to the carri­
er for payment of freight charges where 
the shipment was accompanied by a bill of 
lading marked "prepaid" and the consignee 
has already paid the consignor. See, Inter­
state Motor Fre/jfAt System, i n a v. Wright 
Brokerage Company, 539 S.W.2d 764 (Mo. 
App.1976) (and cases cited therein), whose 
analysis this Court views as controlling on 
this po in t ' See also, Farrell Lines Inc. v. 

3. Moreover, under the analysis in the interstate 
Motor lYe{ght System case, Penn-Dixie's 
freight absorption policy, see Note 2, supra, 
woukl not have any affCct on this rule. Id. at 
768. Further, both at trial and in Thunder-
bircTs post-trial memorandum of law, Thunder­
bird argued that Penn-Dbile's receipt of its 
unitary tdllings must be deemed to include fUll 
freight charges (PhinUffs post-trial memoran­
dum at 27-28), in which case, the consignees 
fully dischaiiged their obbgation. 

4. Thundertiird in its post-trtal memorandum 
misccmstrued Penn-Dixie's argument on this 
point. It is not argued that ThunderUtd is not 
entitled to payment of its fk«ight chaiges in full 
measure because it is estopped from collecting 
freight charges from third psity consignees 
where the bills of lading were marked "pre­
paid". Conversely, the argument is validly ad­
vanced that estoppel takes place where a sliip-
ment is delivered under a bill of lading marked 
"prepaid" and the third party consignee has 
paM the consignor. This latter argument goes 
to the protection of consignees who in reliance 
upon the carrier's documentation has aheady 
paid once lo t i i ^ detriment, and in good con­
science cannot be made to pay again. (These 
are the so-called "double payment" branch of 
cases.) Accordingly, and for the reasons ex­
plained in Interstate Motor F r e l ^ System, su­
pra. Thunderbiid*s Hne of cases dealing with 
undeicharge situatkms, or applying those cases 
by analogy, is inapposite, and do not control 
here. 

Titan Indus t r ie Cmp., 806 F.Supp. 1348 
(S.D.N.Y.196e), a f fd pa - curiam, 419 F.2d 
835 (2d Cir. 1969), ce r t denied, 897 U.S. 
1042, 90 S.Ct 1365, 25 L.Ed.2d 663 (1970) 
(where this circuit ai^lies the same ration­
ale as in Interstate Afotor Frejgftf, Inc., 
albeit in a different context under the 
ICA).* 

II 

Trust 

On the basis of "common law trust princi- _ 
pies", Thunderbird argues that i t is entitied 
to payment of all freight charges collected 
by Penn-Dixie. I suppose that by the des­
ignation "common law", Thunderbird in­
tended to shotgun the entire trust field, 
which includes both express and implied 
trusts.* At an initial stage in the proceed­
ings, Thunderbird in its pre-trial brief diffi-
dentiy stated that the debtor held the 
f ragh t charges received from its customers 

5. Express and implied trusts are the two major 
categories of trusts. Express trusts are also 
denominated as voluntary, direct, declared or 
conventional trusts. Implied trusts are also 
called trusts arising by operation of law or 
invoiunuiy trusts. There are two classes of 
Implied trusts-resulting and constructive 
trusts. Resulting trusts are also called pre­
sumptive trusts. Constructive trusts are also 
called trusts ex malefico, trusts ex delicto, or 
trusts In invitum. 
This list IS not all inclusive and there are fur­
ther subclassillcations. See, 89 C.J.S. Trusts 
S§ 10-15 at 722-729. 
Briefly, an express trust arises from a manifes­
tation of intenuon to desl with the trust proper­
ty ("res") in the capacity of a trust. The duty 
of the court Is to enforce thu Intention. On the 
other hsnd, an implied trust, whether resulting 
or constructive, arises because a court of equi­
ty compels one person to deal with the proper­
ty for the benefit of the other. For instance, a 
ctmstructive trust is imposed to redress a 
wrong or prevent uqjust enrichment, not upon 
the intemion of the parties. A resulting trust 
arises in favor of a person who transfers prop­
erty under circumstances that infer that the 
transferor did not intend to transfer more than 
bare legal titie and not the lieneficial interest 
See, I Scott on Trusts § 2.1 and V Scott on 
Trusts §§ 404.2, 462.1. 
Here it Is clear that Thunderbird does not claim 
a resulting trust. It did not part with property. 
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on its behalf or "in some form of trust" 
capacity. 

If a trust were shown, Penn-Dixie's right 
to moneys in question is susceptible of de­
feasance. See, 4 Collier on Bankruptcy 
(16th Ed.) 1541.18, N.1 al 541-66. How­
ever, the grounds in this case for the invo­
cation of any trust relationship are com­
pletely lacking. As was observed by Judge 
(jourty in a bankruptcy case where a trust 
relationship was similarly claimed: 

Ordinarily every claimant to the assets in 
the hands of the trustee [or debtor in 
possession] of the bankrupt estate desires 
priority and for that reason seeks to es­
tablish that his property was acquired 
under circumstances giving rise to a ralar 
tionship other than that of an unsecured 
creditor. 

In re Tate-Jones & Co., 85 P.Supp. 971 
(W.D.Pa.l949). 

Preliminarily, before turning to the sub­
stance of the trust issue, a small excursus is 
necessary. Penn-Dixie raised an irrelevant 
noniieterminative conflict of law question. 

Thunderbird grounds much of its request­
ed relief upon "common law" principles and 
cites authorities from both the state of Indi­
ana (the state where Penn-Dixie's main 
steel plant is located and from which Thun­
derbird carried freight in and out) and New 
York (the forum state). Penn-Dixie insists 
that the Court must look to local law, dting 
Eirmtt V. Bumb, 356 F.2d 749 (9tii Gr. 
1966), cert denied 385 U.S. 829,87 S.Ct 67, 
17 LEd.2d 66 (1967) and Malone v. Gimpel, 
151 RSupp. 549 (N.D.N.Y.1966), af/'d 244 
F.2d 954 (2d Cir. 1957), and seems to equate 
this with the internal law of the forum (i. 
e., the law of the forum excluding its own 
oonfiict of law rules), New York, citing. In 
re Fabar's Inc, 360 F.Supp. 946 (D.Ctl973); 
In re Dexter Bukk-OMC Truck Co., 2 B.R 
251 (Bkrtcy.D.R.L1980); and Jaffke v. Dun­
ham, 352 U.S. 280, T7 S.Ct 307, 1 LBd.2d 
314 (1957) as dispositive. 

Why Penn-Dixie chose to ignore the fo­
rum state's conflict of law rules, or if it did 
actually apply them and concluded that the 
forum. New York, would use its own trust 
law, is not explained. Further though 

Penn-Dixie proposed the rule of the case, 
to play it safe, it supports its argument 
under Indiana as well as New York law. 

In resolving this byway issue, the author­
ities indicate that one must first determine 
the form of trust under consideration. If 
an express trust is to be construed, IA (pt 
2) Moores Federal Practice 1.310 at 3141 N. 
41, and 4A Collier on Bankruptcy (U\h Ed.) 
170.07 N. 8 at 88 are helpful guides. If the 
case concerns an implied trust, Collier, id. at 
170.04, N. 31 at 60, and at 170.70[2], and In 
re Tate-Jonea, supra (for constructive 
trusts) should be consulted. See abo gener­
ally. Moores, supra at 11.311, .319, and .325. 

Fortunately, this often complex and laby­
rinthine issue does not need to be resolved 
in this proceeding. Certain elements are so 
basic to the establishment of trusts that 
"[w]hether the common law or state law is 
applied, the same result will be obtained 
since there does not appear to be any differ­
ence in the rules which will govern" In re 
Tate-Jones A Co., supra at 980 (FedenI 
District Oiurt sitting in Pennsylvania com­
paring state and federal law on constructive 
trusts). To put it another way, giving 
Thunderbird the benefit of the jurisdiction 
with the most liberal trust formation rules, 
no trust in their favor would arise in this 
case. 

Often transactions that at first blush ap­
pear to establish a trust relationship, on 
closer view, do not attain that status. One 
such distinction exists between the concepts 
of debt and trust. A debt arises when one 
incure a mere personal obligation to make 
payment of a sum of money. This is quite 
different from a trust, where one takes on a 
duty to deal as a fiduciary with specific 
propeKy for the benefit of another. 

[4] At times, whether a debt or trust 
arose may not be too dear. In these cases 
the intention of the parties must be sought 
and is determinative. If the formative lan­
guage, written or oral, provides no clue, 
resort to cireumstances surrounding the 
transactwn in question must be had. In 
general, when the cireumstances are such 
that the recipient of the funds is entitied to 
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use them as his own and can commingle 
them with his own moneys, a debtor-credi­
tor relationship exists, not a trust In re 
Penn Central Tnnaportation Co., 328 
F.Supp. 1278 (E.D.Pa.1971); 4A Collier on 
Bankruptcy (15th Ed.) 1541.13 at 541-67. 

[5] Here, by virtue of the foregoing, no 
express trust was created. There is no evi­
dence of an agreement to reserve a portion 
of the customers' receipts to pay freight 
charges, nor did Thunderbird even request 
such an arrangement. There is also no 
evidence that Penn-Dixie held the moneys 
in a separate account, notwithstanding the 
above. Thunderbird failed to establish the 
existence of any limitation against Penn-
Dixie, with respect to either the receipt of 
funds from customers or their subsequent 
disbursement To be sure, the evidence re­
veals that Penn-Dixie's general corporate 
accounts were used at ^1 times for the 
Thunderbird transactkms. This conduct is 
consistent with that of a debtoi^-creditor 
relationship and not with that of a trust 
relationship. See generally, I Scott on 
Trusts § 12 at 103-139. 

Whether there are grounds to impress a 
constructive trust (a form of implied trust), 
must be examined separately. 

A comprehensive definition of a construc­
tive trust is diffknilt but basically and 
briefly: 

A constructive trust arises where a per­
son dothed with some fidudary charac­
ter, by fraud or other action upon his 
part, gains something for himself whwh, 
except for his act he would not have 
procured and which it is inequitable for 
him to retain. If one obtains property by 
such arts, acts, or dreumatanoes of dr-
cumvention, imposition, or fraud or by 
virtue of a confidential relationship and 
influence, under such drcumstances that 
he ought not, according to the rules of 
equity and good consdence, hold and en­
joy the benefidal interest, the court, in 
order to achieve complete equity, will de­
clare a trust by constructk>n antl convert 
the offending party into a trustee and 
ordor him to hold the same subject to a 
lien or direct him to execute the trust so 

as to protect fully the rights of the de­
frauded or deceived party. (Citations 
omitted) Courts of equity declare trusts 
of this character and recognize equitable 
liens because of what they deem fraud, 
either actual or constructive, induding 
acts or omissions in vwlation of fidudary 
obligatwns. The constructive trust may 
be one in which the existence of confiden­
tial relation and subsequent abuse of the 
confidence .reposed produce a result 
abhorrent to equity. The burden of proof 
was upon appellant to prove that its 
claim is of this character. 

ConUnental Illinois Nat Bank A Trust Co. 
V. Continental Illinois Nat Bank, 87 F.2d 
984, 936 (7th Cir. 1987). Compare. V Scott 
on Trusts § 462; 89 CJJS. Trusts § 139; 76 
AmJwJZd Trusts § 121; 61 N.Y. Jur. 
Trusts § 140; 28 I.L.E. Trusts § 71. 

[6] A fortiori, a constructive trust is an 
equitable remedy and not a trust in the true 
sense. This Court as a court of equity, 28 
U.S.C. S 1481. Local Loan Co. v. Hunt, 292 
U.S. 234, 240, 54 S.Ct 695, 697, 78 L.Ed. 
1230, is free to invoke this remedial device 
to meet the needs of justice; however, un­
der the facts and circumstances of this case, 
there is no basis on which to impress a 
constructive trust A holding of the United 
States Supreme Court, dealing with a 
daimed constructive trust >8 instructive 
and embraces the controlling prindple. 

The bankrupt was a debtor which had 
failed to pay its debt We know of no 
principle upon which that failure can be 
treated as a convernon of property held 
in trust 

It would be impassible to state all the 
cireumstances in whidi equity will fasten 
a constructive trust upon property in or­
der to frustrate a vkilation of a fidudary 
duty. See 3 Pomeroy, Equity Jurispru­
dence, % 1044 et seq. But mere failure to 
pay a debt does not belong in that catego­
ry-

McKey v. Pandae, 299 U.S. 119, 122-123, 
57 S.Ct 124, 125, 81 LEd. 75; See abo, 
Continental Illinms Nat Bank A T^vst Co., 
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supra at 986; tfaAon v. Stowers, 416 U.S. 
100,105,94 S.Ct 1626,1628, 40 L.Ed.2d 79; 
CAemo v. Dutch Ameriean Mercantile Cor­
poration, 358 F.2d 147, 154 (2d Cir. 1965). 

In the instant case, as in MeKey, the 
debtor's sole wrong was the mere failure to 
pay a debt due. No fraud or unconsciona­
ble conduct is involved. Paring the trans­
actions to essentials, Penn-Dixie simply as­
sumed a simple contractual obligation to 
psy Thunderbird the full posted I.CC. tar­
iff rates for shipping steel. At the incep­
tion of this agreement, Thunderbird opted 
to extend credit to Penn-Dixie and did not 
demand prepayment or payment before re­
leasing Uie shipped goods, both protections 
permitted under the ICA. Applying hind­
sight, the largess of credit to Penn-Dixie 
proved a poor choke given the unantidpat-
ed intervening insolvency proceeding. 
There is now no equitable or other ground 
upon which Thunderbird can increase its 
status beyond that of an ordinary, general, 
unsecured creditor. To impress a construc­
tive trust, there must be at least a wrong­
doing greater than the nonpayment of a 
debt. The highest court of the land has so 
indicated. 

In sum-this C!ourt concludes that there is 
no basis on which to recognize any trust 
concept Thunderlnrd's dted cases arguing 
in favor of a trust are inapposite. These 
cases are discussed briefly. 

In United States National Barik v. Blaun-
er's AfHTiated Stores, Inc., 76 F.2d 826 (3d 
Cir. 1985), unlike (he instant case, the bank­
rupt had an agreement to keep, and did 
keep, a separate account 

C Using general principles akin to those found 
In the Restatement t^ Trusts and Restatement 
of Restlttttkm (section on constructive trusts), 
the court stated two axioms. 

I. The technique to the solution of this 
question seems to be this: When A [the por­
ter] turns over to B [the Hotel] some of his 
property to be sold or evidence of debts owed 
to him which he wishes to have collected, the 
presumed intention of both parties is that B 
ts to keep the funds which are proceeds of 
the sale or of the collection intact and turn 
them over In due course to A. and not that B 
may use them for his own purposes snd later 
pay other moneys over to A. 

In both In re Woodman, 186 F. 538 
(D.Mas8.1910) and In re John H. Parker Co., 
268 F. 868 (D.Ohio 1920), tiie courts deariy 
proceeded on a resulting trust theory. 

Brown v. Brown, 185 N.Rad 614,235 Ind. 
563 (1956), did hold that constructive fraud 
B a ground for constructive trust and that 
acts whidi "secure an unconadtmable ad­
vantage" or which "injure the public inter­
est" may constitute constructive fraud; 
however, neither of these two wrongs is 
present This Court concluded that the 
ICA's protective policy purpose was not vk>-
lated tiius there is no iiijury to the public at 
large. Further, it is no more an uncon­
scionable advantage for Penn-Dixie to re­
tain its full customer billings, then it was 
for the bankrupt employer in MeKey v. 
Paradise, supra (where no constructive 
trust was found by the Supreme Qiurt) to 
retain portions of earned, but withheld, 
wages which were supposed to be placed in 
a welfare association (a life, health and 
acddent insurance fund) that the bankrupt 
maintained for his employees. As the Su­
preme Court stated, ""rhe fact that the fail­
ure to pay . . . was an scute disappoint­
ment and was especially regrettable . . . , 
cannot avail to change the debtor into a 
trustee . . . " M 299 U.S. at 128.57 S.Ct at 
125. 

The "inference" drawn in H a r v ^ Broker­
age Company v. Ambassador Hotel Corp., 
57 F.2d 727 (SJD.N.Y.19S2), a case where a 
trust and not a debtor-creditor was found, 
cannot be applied under the facts of the 
instant case.* 

Thunderbird did not turn over to Penn-
Dixie property to be sold. It rendered a 

2, . . . [If] by a long established course of 
dealing between tliem, or l>y the custom of 
the particular business in which they are 
Jointly participating. B has the right to com­
mingle A's money, when collectefl, with his 
own, and use it for his own purposes as 
would a bank in which A was a depositor and 
wMch had collected notes fbr him, the rela­
tion is that of debtor and creditor. 

Id. at 729. 
Whereas the appllcatton of the first principle 

may have been appropriate under tlie facts in 
Harvey; the second principle Is more suscepti­
ble to application in the instant case, though 
neither is exactly on poinL 
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service for which it expected compensation. 
Nor did Thunderbird request Penn-Dixie, 
expressly or impliedly, to collect money 
from the consignees. Thunderbird looked 
to Penn-Dixie from start to end and had no 
relationship with the consignees other than 
to deliver frdght as designated. Further, 
if the consignees tot any reason did not pay 
Penn-Dixie, Thunderbird still viewed 
Penn-Dixie as fully liable. 

Lastly, Thunderbird argues for a trust 
based upon a comment made in the legisla­
tive history accompanying Section 541 of 
the Bankruptcy Ckxle (property of the es­
tate), which states: 

Situations occasionally arise where prop­
erty ostensibly belonging to the debtor 
will actually not be property of the debt­
or, but will be held in trust for another. 
For example, if the debtor has incurred 
medical bills that were covered by insur­
ance, and the insurance company had sent 
the payment of the bills to the debtor 
before the debtor had paid the bill for 
which the payment was reimbursement, 
the payment would actually be held in a 
constructive trust for the person to whom 
the bill was owed. This section and pro­
posed 11 U.S.C. 545 also will not affect 
various statutory provisions that give a 
creditor of the debtor a lien that is valid 
outside as well as inside bankrupt^ or 
that creates a trust fund for the benefit 
of a creditor of the debtor. See, Patkers 
and StodcyarA Act § 206, 7 U.S.C. 196. 

H.R.Rep.No. 695, 95th Ck>ng., Ist Sess. 
867-8 (1977); S.Rep.No. 989.95th Ck>ng., 2d 
Sess. 82-83 (1978), U.S.Code Cong. & Ad-
min.News 1978, p. 5787. Any application of 
the example therein by analogy to the in­
stant ease is misplaced. 

It would be unreasonable to believe that 
by way of one example, Omgress intended 
to restate the law of constructive trusts. 
Every case must be judged on its own par­
ticular facts. Second, insurance is special. 
By defmitkm, "Insurance is an arrangement 
for transferring and distributing risk" R. 
Keeton, Insurance Law % 1.2(a) at 2 (West 
1971). An ordinary contractual obligation, 
consisting of a debt such as here, does not 

contemplate this arrangement Third, the 
linchpin for constructive trust in the exam­
ple may very well be mistake, which in 
equity can give rise to a constructive trust 
It seems to me that in the ordinary course, 
health/medical insurance agreements pro­
vide that payments, for expenses that are 
covered, will be made directiy to the "heal­
er", and that direct payment to the insured 
is only made in those instances where the 
insured presents proof of prior payment by 
himsdf. In sum, the legislative history 
comment is inappropriate to the applicable 
facts and principles involved in this case. 
(The commentary in the legislative history 
concerning statutoiy liens will be dealt with 
in the next section of this opinion.) 

A disciunion of trusts can almost never be 
exhaustive and although both parties have 
well developed arguments on tracing, this 
Court need not go further. "[I]f it cannot 
first be shown that a trust has been creat­
ed, there is no necessity for inquiry as to 
whether the property can be identified or 
traced." 4 Collier on Baidtruptcy 1541.13 
at 541-67. 

Ill 

Gsrrier's Lien Under the ICA 

Thunderbird daims to have a statutory 
lien on freight ddivered to Penn-Dixie as 
consignee by virtue of Section 25 of the 
Federal Uniform Bills of Lading Act, 49 
U.S.C. § 106. This provision, in pertinent 
part provides: 

If an order bill is issued the carrier shall 
have a lien on the goods therein men­
tioned for all charges on these goods for 
freight . . . 

An "order Inll" is defined as; 
A lull in which it is stated that the goods 
are consigned or destined to the order of 
any person named in such bill . . . 

49 U.S.C. § 83. 

The bills of lading at issue are not desig­
nated "to the order o f Penn-Dixie. In 
fact they are "straight bills". A straight 
bill is defined as: 
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A lull in which is stated that the goods 
are consigned or destined to a spedfied 
person . . . 

49 U.S.C. § 82. 

[7] Each bill of lading dearly states 
that the goods are "consigned to Penn-Dix­
ie Sted Corp." and are not marked "to the 
orcler of Penn-Ducie Sted Cotp." Thus, 
Thunderbird has no statutory lien under 49 
U.S.C. § 105 and none is provided for 
straight bills of lading. 

It should be further noted that even if 
Thunderbird had a valid carrier's lien, it 
would still have been faced with Section 362 
of the Bankruptcy Code (automatic stay); 
an insurmountable tradng problem, and fi­
nally, the possibility of a possessory require­
ment (see 13 AmJurJU Carriers % 503). 

IV 

Property of the Estate-Bli»logue 

The entering of an order for relief under 
the Bankruptcy Code creates an estate con­
sisting of "all legal or equitable interests of 
the debtor in property as of the commence­
ment of the case. Section 541(aXl). More 
spedfically, "[t]he property accruing to the 
estate under Section 541(aXl) indudes all 
rights of action the debtor may have arising 
from contract [including] . . . a right of 
action . . . for compensation due on a con­
tract " 4 Collier on Bankruptcy (15th 
Ed.) 154L10(5) at 541-62. 

[8] Penn-Dixie and its customers en­
tered into contracts for the sale of steel 
products by the fonner to the latter. Upon 
performance by Penn-Dixie of its contrac­
tual obligation to its customere (receipt by 
Penn-Dixie customers of the steel products 
they ordered) the customere incurred an 
obligation to pay Penn-Dixie, and as a re­
sult, an account receivable in favor of 
Penn-Dixie arose. The definition of prop­
erty of the estate encompasses this debt If 
a customer did not pay thdr account pay­
able in accordance with the contractual ar­
rangement, Penn-Dixie would have the 
right to bring an action for the compensa­
tion due under the contract Further, mon­
eys collected from various customers of 

Penn-Dixie that were attributable to the 
accounts receivable owing to Penn-Dixie 
are "proceeds" from property of the estate, 
and, thus, are likewise property of the es-
Ute. 

Earlier, it was demonstrated that no su­
perior right or daim, either under the ICA 
or trust law, to this property of the estate 
exBts in favor of Thunderbird. Therefore 
the $2,977.16 collected from Penn-Dixie's 
customers by Thunderbird in mistake of its 
legal rights shall be accounted for and re­
turned to Penn-Dixie, or on consent of the 
parties be credited against any future dis­
tribution on Thunderbird's daim purauant 
to a plan of reorganization. This C^urt has 
oonduded that Thunderbird is an ordinary, 
genera], unsecured creditor of Penn-Dixie, 
and as such, its claim must be pursued in 
the normal course of the bankruptcy pro­
ceeding. 

Without prejudice to the rights of Thun­
derbird to file a daim in these proceedings 
for the unpaid freight charges. "Thunderbird 
is enjoined fh>m further oolleeting, seeking 
to collect recdving, deponiting. or other­
wise taking possession of or control over 
funds from Penn-Dixie's customera repre­
senting freight charges attributaUe to the 
unpaid bills of lading in this proceeding. 

So Ordered. 

HTIMMIEISISKa, (o iHTinMia iiiBS 

In re Carole Jean MARTIN, aka 
Carde Martin, Debtor. 

Bankruptcy No. LA 80-Q2029-RM. 

United States Bankruptcy Court, 
C. D. California. 

Ort. 27, 1980. 

In a voluntary proceeding under Chap­
ter 7, the Bankruptcy Court Richard Med-
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Carrier brought suit to recover from consignees, 
owners of household goods, for carrier's transporta­
tion charges after a consignee's prospective em­
ployer, which had agreed to pay the charges, fbund 
itself unable to pay. The Superior Court, King 
County, Stanley C. Soderland, J., after entering de­
fault judgment against prospective employer, dis­
missed complaint against consignees with preju­
dice, and carrier appealed. The Court of Appeals, 
Swanson, C.J., held that Interstate Commerce Act 
did not place absolute liability for payment of trans­
portation charges upon consignee-owners, and that 
where consignees never had any intention to enter 
into shipping contract with carrier and the cairier so 
understood, there was no contractual liability on 
part of consignees to pay the shipping charges. 

Judgment affirmed. 

West Headnotes 

[II Carriers 70 e=>194 

70 Carriers 
70II Carriage of Goods 

701I(J) Chafes 
70kl94 k. Persons Liable for Charges. 

Most Cited Cases 
The Interstate Commerce Act does not place abso­
lute liability for payment of a carrier's transporta­
tion charges upon (he consignee-owner of goods, 
and any contractual liability of consignee, express 

or implied, must be determined on facts of each 
particular case. Interstate Commerce Act, § 223, 49 
U.S.CA. § 323. 

[21 Carriers 70 e=>196 

70 Cairiers 
7011 Carriage of Goods 

7011(J) Charges 
70kl96 k. Actions for Charges. Most 

Cited Cases 
Evidence, in carrier's suit to collect transportation 
charges from consignees, owners of goods, after 
third party, which had agreed to pay the charges, 
was unable to pay the bill, supported finding that 
carrier, which failed to give notice that charges had 
not been paid to consignees until more than four 
months after move, by which time third party was 
unable to meet any of its obUgations and consign­
ees were unable to protect their own interests, af­
firmatively contributed to its failure to collect 
charges due. 

[3] Appeal and Error 30 €==>1010.1(6) 

30 Appeal and Error 
30XV1 Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVT(1)3 Findmgs of Court 
30k1010 Sufficiency of Evidence in 

Support 
30kl010.1 In General 

30kl010.1(6) k. Substantial 
Evidence. Most Cited Cases 
A finding of facts supported by substantial evidence 
is binding upon Court of Appeals. 

|4] Carriers 70 €=>32(2.3) 

70 Carriers 
701 Control and Regulation of Common Carriers 

701(B) Interstate and International Transport­
ation 

70k32 Preferences and Discriminations 
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70k32(2) What Constitutes Preference 
or Discrimination 

70k32(2.3) k. Charges in General. 
Most Cited Cases 

(Formerly 70k32(21/4)) 

Carriers 70 €=>194 

70 Carriers 
7011 Canriage of Goods 

701I(J) Charges 
70kl94 k. Persons Liable for Charges. 

Most Cited Cases 
Where a consignee's prospective employer had 
agreed to be responsible for payment of shipping 
costs for consignees' household goods, and default 
judgment was entered against prospective employer 
after it was unable to pay the bill, a party existed 
from whom fiill payment of charges could be de­
manded and antidiscriminatory purposes of Inter­
state Commerce Act were satisfied without impos­
ing liability for the charges upon consignees. Inter­
state Commerce Act, § 223,49 U.S.C.A. § 323. 

|S| Carriers 70 0=»196 

70 Carriers 
70II Carriage of Goods 

70II(J) Charges 
70k 196 k. Actions for Charges. Most 

Cited Cases 
Evidence, in carrier's suit to collect transportation 
charges for shipment of household goods from con­
signees, owners of the goods, after a consignee's 
pros])ective employer, which had agreed to pay the 
charges, was unable to pay the bill, supported find­
ing that consignees, one of whom signed a bill of 
lading that indicated all charges were to be made to 
prospective employer, never agreed to pay charges 
made by carrier, although bill of lading fivther des­
ignated a consignee as shipper and contained provi­
sion that shipper would be liable for any and all 
charges applicable. 

161 Carriers 70 €=>194 

70 Carriers 
7011 Carriage of Goods 

70n(J) Charges 
70k 194 k. Persons Liable for Charges. 

Most Cited Cases 
Where consignees, owners of household goods, car­
rier and a consignee's prospective employer under­
stood at all times that prospective employer would 
be fiilly responsible for shipping costs of household 
goods and diere was never any intention on part of 
consignees to enter into a shipping contract with 
carrier and carrier so understood, there was no con­
tractual liability on part of consignees to pay ship­
ping charges after prospective employer was unable 
to pay the bill. 
*382 **1109 Steinberg & Steinberg, Quentin Stein­
berg, Seattle, for appellant. 

Robert W. Kitto, Kent, for respondent. 

SWANSON, Chief Judge. 

Does the Interstate Commerce Act, 49 U.S.C. s 323 
, place absolute liability for payment of a carrier's 
transportation charges upon the consignee-owner of 
the goods shipped notwithstanding an agreement by 
a third party to pay such charges? The trial judge 
determined that it does not. We affirm. 

The undisputed findings of fact by the trial judge 
indicate that the operative facts **1110 on this ap­
peal are as follows: During the first part of August, 
1970, the respondent Alonzo Cole, who at the time 
made his home in San Jose, California, commenced 
employment with Northwest Data Systems, Inc. 
(Northwest Data), in Everett, Washington. Prior to 
accepting such employment. Cole had secured die 
agreement of Norlhwest Data to pay ail expenses 
involved *383 in moving his household goods fixim 
San Jose to Everett. At Northwest Data's request, 
Mrs. Cole secured the estimates of two moving 
companies, one of which was the appellant, Lyons 
Van Lines, Inc. (Lyon). Lyon presented the lowest 
estimate, and Mrs. Cole advised Lyon's representat­
ive that Northwest Data would be responsible for 
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the moving costs. 

Lyon made arrangements with Northwest Data with 
respect to the moving of respondents' goods, and 
the actual move took place between August 24 and 
August 28, 1970. On August 24, after the goods had 
been packaged but prior to moving them, Lyon's 
representative presented a 'Uniform Household 
Goods Bill of Lading and Freight Bill' (bill of lad­
ing) to Mrs. Cole for her signature. Upon delivery 
of the goods in Everett, the same bill of lading was 
again presented to Mrs. Cole for her signature. On 
both occasions, she signed as requested, but at no 
time did she read the terms of the document which 
reflected the total charges made by Lyon for the 
move and indicated that the charges were to be 
billed to Northwest Data. Mr. Cole continued his 
employment with Northwest Data until November, 
1970, although he learned in the latter part of Octo­
ber that the company was in flnanclal difficulty. 

In January, 1971, Lyon notified the respondents 
Code that Northwest Data was unable to pay the 
bill for the shipment of the Coles' household goods 
and that it therefore sought payment from the 
Coles. When the Coles refused to pay, Lyon 
brought the lawsuit which is the subject of this ap­
peal. Default judgment was entered against North­
west Data, but the complaint against the respond­
ents Cole was dismissed with prejudice. This ap­
peal followed. 

Appellant Lyon advances two basic arguments in 
support of its contention that the respondents Cole 
are liable to it for the freight charges incurred in the 
shipment of the Coles' household goods in August, 
1970, notwithstanding the fact that Northwest Data 
had agreed to pay such charges: first, that the Coles 
are absolutely liable as consignees accepting goods 
shipped in interstate commerce under the provi­
sions of the Interstate Commerce Act, *38449 
U.S.C. s 323, and, second, that the Coles are con­
tractually liable for such charges by virtue of Mrs. 
Cole's signature on Lyon's bill of lading. 

With respect to the first argument, appellant directs 

us to substantial authority in support of the proposi­
tion that the Interstate Commerce Act, including the 
section relating to motor carriers, codified as 49 
U.S.C. s 323 [FNl] as well as earlier and related 
**1111 legislation concerning railroad carriers, im­
poses *38S absolute liability upon the consignee for 
all charges arising out of the shipment of goods 
notwithstanding the fact that the consignee may 
have relied upon a third party to pay such 
charges. Central Warehouse Co. v. Chicago R.I. 
& P. Ry. Co., 20 F.2d 828 (8th Cir. 1927); Great 
Nor. Ry. Co. v. Hyder, 279 F. 783 
(W.D.Wash.l922); National Van Lines v. Herbert, 
81 S.D. 633. 140 N.W.2d 36 (1966); Aero May­
flower Transit Co. v. Hankey, La.App., 148 So.2d 
465 (1963); Aero Mayflower Transit Co. v. Rae, 
203 Misc. 801, 118 N.V.S.2d 895 (1952). See gen­
erally, 13 Am.Jur.2d Carriers, s 473 (1964); 13 
CJ.S. Carriers ss 316,393 (1939). 

FNl. 'No common carrier by motor 
vehicle shall deliver or relinquish posses­
sion at destination of any freight transpor­
ted by it in interstate or foreign commerce 
until all tariff rates and charges thereon 
have been paid, except under such rules 
and regulations as the Commission may 
from time to time prescribe to govern the 
settlement of all such rates and charges, in­
cluding rules and regulations for weekly or 
monthly settlement, and to prevent unjust 
discrimination or undue preference or pre­
judice: Provided, That the provisions of 
this paragraph shall not be construed to 
prohibit any such carrier from extending 
credit in connection with rates and charges 
on freight transported for the United 
States, for any department, bureau, or 
agency thereof, or for any State or Territ­
ory, or political subdivision thereof, or for 
the District of Columbia. Where any com­
mon carrier by motor vehicle is instructed 
by a shipper or consignor to deliver prop­
erty transported by such carrier to a con­
signee other than the shipper or consignor, 
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sudi consignee &hall not be legally liable 
for transportation charges in respect of die 
transportation of such proper^ (beyond 
those billed against him at the time of de­
livery for which he is otherwise liable) 
which may be found to be due after the 
property luis been delivered to him, if the 
consignee (a) is an agent only and had no 
beneficial title in the pi-operty, and (b) pri­
or to delivery of the property has notified 
the delivering carrier in writing of the fact 
of such agency and absence of beneficial 
title, and, in die case of shipment recon­
signed or diverted to a point otiier than that 
specified in the original bill of lading, has 
also notified the delivering carrier in writ­
ing of the name and address of the benefi-
ci^ owner of the properly. In such cases 
the shipper or consignor, or, in the case of 
a shipment so reconsigned or diverted, the 
beneficial owner shall be liable for such 
additional charges, irrespective of any pro­
visions to the contrary in the bill of lading 
or in the contract under which the ship­
ment was made. If the consignee has given 
to the carrier erroneous information as to 
who is the beneficial owner, such consign­
ee shall himself be liable for such addition­
al charges, notwithstanding the foregoing 
provisions of this paragraph. On shipments 
reconsigned or diverted by an agent who 
has furnished the carrier with a notice of 
agency and the proper name and address of 
the beneficial owner, and where such ship­
ments are refused or abandoned at ultimate 
destination, the said beneficial owner shall 
be liable for all legally applicable charges 
in connection therewith.' 49 U.S.C. s 323. 

The holdings in the cases relied upon by appellant 
are generally linked to a Congressional purpose in 
enacting legislation regulating interstate commerce 
'to eliminate rebates, concessions or discrimina­
tions fiom the handling of commerce, to the end 
that persons and places might carry on their activit­

ies on an equal basis.' Union Pac. R. Co. v. United 
States, 313 U.S. 450, 461, 61 S.Ct. 1064, 1071, 85 
L.Ed. 1453 (1941); See also United States v. 
Koenig Coal Co., 270 U.S. 512. 46 S.Ct. 392, 70 
L.Ed. 709 (1925); Aero Mayflower Transit Co. v. 
Rae, Supra. Moreover, the rule imposing what 
amounts to absolute liability for shipping costs 
upon the consignee may be traced to early federal 
cases holding, under the Victual circumstances 
therein presented, that the antidiscriminatory pur­
pose of the interstate commerce legislation requires 
a presumption that the consignee knows the law, in­
cluding that setting uniform shipping rates so that 
he may be held liable to pay the ftili legal charge in 
the event of an undercharge through contract or 
mistake. Pittsburgh, CC. & St. L. Ry. Co. v. Fink, 
250 U.S. 577, 40 S.Ct. 27, 63 L.Ed. 1151 (1919); 
New York Central R.R. v. York & Whitney Co., 
256 U.S. 406, 41 S.Q. 509. 65 L.Ed. 1016 (1921); 
Louisville & Nash. R.R. Co. v. Central Iron & Coal 
Co., 265 U.S. 59, 44 S.Ct. 441, 68 L.Ed. 900 (1924) 
. In the cases cited, the Supreme Court rejected the 
argument of the consignee that the carrier was es­
topped from collecting the legal rate, stating in 
Fink, 250 U.S. at 583, 40 S.Ct. at 28, 'Estoppel 
could not become the means of successfiilly*386 
avoiding the requirement of the Act as to equal 
rates, in violation of the provisions of the statute.' 

[1] In the case at bar, the respondents Cole argue 
that Lyon is essentially estopped from looking to 
them for the freight charges because of the under­
standing of the i>arties that Northwest Data would 
be responsible for such charges. Respondents urge 
that the holdings in Southern Pac. Transp. Co. v. 
Campbell Soup Co., 455 F.2d 1219 (8th Cir. 1972) 
and Consolidated Freightways Corp. v. Admiral 
Corp., 442 F.2d 56 (7th Cir. 1971), suggest the rule 
properly applicable to the circumstances of this ap­
peal. Specifically, respondents contend that the trial 
court correctly relied upon Consolidated Freight-
ways in determining that the Interstate **1112 
Commerce Act does not place absolute liability 
upon a consignee of goods, and any contractual li­
ability of the consignee, express or implied, must 
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be determined on the facts of each particular case. 
We agree. 

In ConsoUdated Freightways, the court offered a 
distinction between the imposition of liability for 
freight charges and die furtherance of the anti-
discriminatory purposes of 49 U.S.C. s 323. The 
court noted that in Fink and its progeny, the Su­
preme Court ascertained which party was liable for 
the freight charges independently of its considera­
tion of whether the statutory requirements that die 
liill tariff rate be charged were met. In other words, 
the concern manifested in Fink was to insure that 
Equal rates at the full legal level were charged by 
all common carriers, rather than to determine Who ' 
was to pay such charges in every case. As the court, 
in Consolidated Freightways, I'cfcrring to Section 
223 of the Motor Canrier Act (49 U.S.C. s 323), 
stated at442F.2d at 62: 

Congress left the initial determination of a part/s 
liability for freight charges to express contractual 
agreement or implication of law. (Citation omitted.) 
So long as payment of the fiill tariff charges may be 
demanded from some party, the anli-discrimination 
policy of the Section is satisfied. Congress did not 
undertake to settle all issues of collection with the 
enactment of Section 223. Nor did Congress intend 
to fashion a sword to insure collection in ''387 
every instance and a shield to insulate the carrier 
from the legal consequences of otherwise negligent 
or inequitable conduct. 

. . . The crucial question is not whether estoppel is 
urged as a bar to collection of the tariff rate as such, 
but whether the use of estoppel lo prevent recovery 
on the facts of the particular case contradicts the 
statutiny policy of Section 223 to curb discriminat­
ory treatment of shippers. 

See also Southern Pac. Transp. Co. v. Campbell 
Soup Co., Supra. 

[2][3][4] Appellant seeks to distinguish Consolid­
ated Freightways on its facts, pointing out that in 
that case the consignee had already reimbursed the 

consignor for the shipping costs on the carrier's rep­
resentation that the shipment was prepaid and hence 
a double payment would be involved if the consign­
ee were held to be absolutely liable to the cairier. 
Appellant further distinguishes Consolidated 
Freightways on the ground that the carrier, without 
notice to die consignee, had illegally extended cred­
it to the consignor and thus increased the risk of 
loss. We note that the Campbell Soup case also in­
volved a potential double payment. Assuming ar­
guendo such factual distinctions exist [FN2], the 
**1113 oveiriding *388 issue in Consolidated 
Freightways, Campbell Soup, and the instant case is 
whether a determination that the consignee should 
not be held absolutely liable for the shipping costs 
will contravene the antidiscriminatory purpose of 
49 U.S.C. s 323. It is undisputed that Northwest 
Data agreed to be responsible for payment of the 
shipping costs, and default judgment has been 
entered against it. Thus a party exists from whom 
full payment of the charges may be demanded and 
this fact alone is sufficient to satisfy the require­
ments of 49 U.S.C. s 323. Under such circum­
stances, we hold that it would be improper to im­
pose absolute liability upon the consignee respond­
ents Cole. To the extent authority exists to the con­
trary, we decline to follow it because we have con­
cluded, based upon the reasoning in Consolidated 
Freightways and Campbell Soup, diat such author­
ity misconstrues the holdings of the Supreme Court 
in Fink and similar cases. 

FN2. In the case at bar, it is undisputed 
that respondent Cole secured the ^;ree-
ment of Northwest Data to pay the freight 
costs here in question as one of the terms 
of hu employment contract; consequently, 
the shipping costs could be considered to 
be partial compensation to Cole for die 
work he performed for Northwest Data and 
Cole would effectively be making a double 
payment if he were held liable for shipping 
costs which he had already eamed. 
Moreover, there is substantial evidence in 
the record to support the trial court's con-
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elusion of law No. 4, disputed by appel­
lant, to the effect that appellant Lyon con­
tributed to the risk of loss. See 49 C.F.R. s 
1322.1 (1972). Conclusion of law No. 4 
states: 

Under the facts of this case, the plaintiff 
affitinatively contributed lo its failure to 
collect the charges due by failing to notify 
the defendants Cole until early January, 
1971 that the charges had not been paid by 
Northwest Data Systems, Inc. By that time 
Northwest Data Systems was unable to 
meet any of Its obligations, and the defend­
ants Cole were unable to protect their own 
interest. 

Conclusion of law No. 4 may be deemed a 
finding of fact and being supported by sub­
stantial evidence, it is binding upon this 
court. See Ferrce v. Doric Co., 62 Wash.2d 
561,383 P.2d 900 (1963). 

[5][6] Having thus determined that the trial court's 
judgment does not contravene the Congressional 
purpose expressed in 49 U.S.C. s 323, we turn to 
appellant Lyon's second basic argument which is 
that the respondents Cole are nevertheless contrac­
tually liable to it fbr payment of the shipping costs 
here in question because of Mrs. Cole's signature 
on Lyon's bill of lading. In this regard, the trial 
court's finding of fact No. 7, to which the appellant 
assigns ertor, is dispositive of the issue and reads as 
follows: 'At no time did either of the defendants 
Cole agree to pay any of the charges made by the 
plaintiff' We have carefiilly reviewed the record 
and have concluded that this fmding is supported 
by substantial evidence, and there rorc it is a verity 
for purposes ofthis appeal. 

The record is such Ihat no lengthy analysis is re­
quired to reach the conclusion ihai the parties un­
derstood at all times that Northwest Data was to be 
fiilly responsible for die shipping costs, and that 
there was never any intention on the part of the re­
spondents Cole to enter into a conlract with Lyon, 

and Lyon so understood. The bill of lading indic­
ates on its face diat all charges were to be made to 
*389 Northwest Data, and Mrs. Cole's signatures 
reflect little more than acknowledgments initially 
releasing and subsequently receiving the goods. Al-
thou^, as appellant points out, Mr. Cole is listed 
on the bill of lading as 'shipper* and a provision on 
the reverse side of the document recites that the 
shipper shall be 'liable for any and all charges ap­
plicable . . .' diere is substantial evidence to support 
the trial judge's findings, which in turn support his 
conclusion of law No. 3 stating in relevant part: 

Under die facts of this case there is no contract 
between the plaintiff and the defendants Cole for 
the payment of subject charges. There was a defin­
ite understanding to the contrary,... 

We conclude that the trial judge correctly held that 
there is no contractual liability on the part of the re­
spondents Cole to pay the shipping charges here in 
question. Under such circumstances, and in view of 
our holding on the issue of absolute liability, we do 
not reach the merits of the respondents' contention 
that the appellant is otherwise estopped from look­
ing to them for payment of such charges. 

The judgment is affirmed. 

WILLIAMS and JAMES, JJ., concur. 

Wash.App. 1973. 
Lyon Van Lines, Inc. v. Cole 
9 Wash.App. 382,512 P.2d 1108 

END OF DOCUMENT 
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Court of Common Pleas of Pennsylvania, Phil­
adelphia County. 

Philadelphia Belt Line Railroad Company 
V. 

Holt Hauling & Warehouse Systems, Inc. 
No. 03025E. 

March term, 1967. 
May 24,1972. 

**1 *700 Plaintiffs exceptions to findings of trial 
judge. 

West Headnotes 

Carriers 70 e=>100(l) 

70 Carriers 
70II Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Ovner for Delay 
70kl00(l) k. Right of Carrier to 

Charge Demuirage, and Persons Liable. Most Cited 
Cases 
A public warehouseman, named as consignee in the 
bill of lading for purix>ses of notification only, and 
not a party to the contract of carriage, was not re­
sponsible to the canier for demurrage, where the 
delay in unloading was occasioned by the carrier's 
widiholdiiig delivery of die cars to die warehouse 
pending payment of the freight charges. 
Anthony B. Agnew. Jr., for plaintiff. 

Robert H. Malts, for deiisndant. 

BOLGER,L 

This matter was tried by the court, witiiout a jury, 
on November 2 and 3, 1970, and a finding entered 
for defendant November 18, 1970. Plaintiffs excep­
tions to the finding of the court were briefed and ar­
gued to die court, and dismissed on July 28,1971. 

The action was brought by the Fhiladdphia Belt 
Line Railroad, a corporation engaged in the admin­
istration of local rail fiieight deliveries in the City of 
Philadelphia for the benefi.t of interstate carriers 
*701 such as the Reading Company and the Penn 
Central Raihoad, against Holt Hauling and Ware­
house Systems, Inc., a general public warehouse. 
Plaintiff complains diat defendant ("warehouse") 
incurred demunage obligations for detention of 18 
flatcars consigned to its warehouse at Port Rich­
mond. The facts are not in dispute. 

Upon die arrival of a vessel carrying steel coils 
from Japan in the Port of Philadelphia, a local cus­
toms broker, John H. Faunce Co., Inc., an agent of 
die consignor, pr^ared a bill of lading directing die 
Reading Railroad C'Rcading") to move the steel to 
defendant's public warehouse at Bristol and Bath 
Streets in Philadelphia for unloading and storage. 

Plaintiff acknowledged that the bill of lading was 
prepared without the knowledge, joinder or signa­
ture of the warehouse company which was named 
""Consignee for purposes of notification only." The 
bill of lading also indicated that the shiinnent was 
"freight collect." All of these arrangements having 
been made between the railroad and the consignor 
in Japan, none of the documents in question were 
sent to defendant warehouse. Upon loading of the 
cars at dockside, the half cargo was sbippeA in nine 
cars, on or about August 2nd, not to the warehouse 
company, but to a marshalling yard in Port Rich­
mond belonging to die Reading Railroad where the 
railroad retained possession of the freight cars. 
Upon arrival of the cars at die marshalling yard, an 
employe of both Reading and Belt Line, acting for 
both lines, called the warehouse, orally advised it of 
the arrival of the shipment and demanded payment 
of the freight firom die pier to the warehouse as a 
condition precedent to die release of die cars for 
unloading. Warehouse orally advised him diat it 
was not die owner of the goods, that they were the 
inoperty of Luiia Brothers, a *702 customer of 
warehouse, and fiimished customer's fiill name and 
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address to plaintiff in writing. 

**2 These nine cars were not released to Holt until 
the afternoon of August 4th, when the freight was 
paid, and not physically "spotted" on the Holt 
premises until August 5tfa at 1 p.m. Holt did not re­
ceive the benefit of the two days of free time nor­
mally allowed, but Belt Line charged demuirage for 
the ensuing six days, including Saturday and 
Sunday, until die cars were emptied. 

Another nine carloads of steel arrived at the dock-
side on August 4th, under identical circumstances 
and were detained by plaintiff in the Reading yards 
until the freight bill was paid on August 15th, and 
finally "placed" on waiehouse property on the 16th 
at 2 p.m. These cars were unloaded on die 17th, 
18diandl9di. 

Belt l^ine's tari£f allowed the first two days as "fi'ee 
days," charged S7.50 per car for die next four days, 
and $15 per car for each day thereafter until the 
cars were unloaded, including all the time the cars 
were impounded for the collection of the fieight 
bill. In five cases die car was physically placed on 
the 18th and released on die same day or die next 
day, but demurrage of $90 for each car was charged 
the warehouse, calculated fiom August 4th. 

Plaintiff seeks damages fbr delay in unloading the 
cars-"demurrage"-fiom the warehouse for the peri­
od fiom dieir arrival at Port EUchmond 
("constnictively placed") until dieir release empty, 
allowing two days "fiee time," iirespective of the 
£act that the cars were not made available to the 
warehouse for more than a day or two at the most. 
Defendant contends that it is not liable, since the 
delay was occasioned entirely by the desire of the 
Belt Line and Reading Raihoads to retain a lien for 
fi:eight *703 charges upon die goods until the same 
was paid to the railroad, and fiutheimore, since it is 
a public warehouse, it is not liable for donurrage 
charges in any event. 

It is conceded that the warehouse had no general 
contract with either the Belt Line or Readuig Rail­

road obligating itself to pay demuirage chaiges for 
its customers, nor was it privy to any of the bills of 
lading or other railroad documentation. 

Upon oral demand for payment of its fireight bill die 
railroad admitted that it received oral notification 
by the warehouse diat the goods in question were 
die property of Luria Brothers, Inc., anid fiirther that 
it knew Holt to be a general public warehouse stor­
ing commodities for others. 

Accordingly the court makes the following: 

FINDINGS OF FACT 

1. Plaintiff, Philadelphia Belt Line Railroad Com­
pany, acted as agent for die Reading Railroad in die 
movement of the freight from the dockside to the 
Holt warehouse property. 

2. The cars were placed in the custody of the Read­
ing Railroad in its storage yard at Port Richmond 
under its lien for fieight chaiges until the fieight 
was paid. 

3. The Holt Warehouse Company had no contract 
with plaintiff̂  Philadelphia Belt Line Railroad, or 
its principal, the Reading Company, and was a noti­
fication consignee only. 

**3 4. Defendant warehouse company unloaded the 
cars promptiy and with due dispatch and during die 
free time allowed it, once the cars were released to 
the warehouse company for unloading. 

*704 DISCUSSION 

Inteistate Commerce Commission regulations con­
trol the problem at bar and the opinion of the com­
mission in volume 318 of its reports, at page 593, is 
dispositive of die problem. Ia diis report it is re­
vealed tliat the commission had instituted an invest­
igation on its own motion into die question of de­
munage charges by motor vehicle carriers and un­
dertook ext«isive hearings regarding publishing 
tariffs of the Middle Adantic Conference, a tariff 
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publishing agent for 1,300 motor cairiers. The con-
flBFence had proposed to include in its tariff estab­
lishing demurrage charges, any public warehouse 
receiving goods by motor freight. The word 
"consignee" as used in its tariff meant, inter alia, a 
warehouseman, thus unposing liability upon the 
warehouse for freight and demurrage. 

To this proposed tariff, protests and briefs were 
filed and die result of die commission hearings may 
be found on page 607 of the report which reads, in 
pertinent part, as follows: 

"Notes B and C define consignor and consignee as 
parties fiom (to) whom the cairier receives 
(delivers) the shipment 'whether he be the original 
consignor (ultimate consignee), or warehouseman 
...' The situation appears to be the same with re­
spect to carriers of other modes, and of pier operat­
ors as well as warehousemen engaged in a public 
service. Their status cannot be changed by publish­
ing tariff provisions which puiport to make them 
consignors-consignees for the purposes of assessing 
charges in connection with the transportation of a 
particular shipment." 

On page 608 (hereof, the commission followed die 
opinion in Smokeless Fuel Co. v. Norfolk & W. Ry. 
*705 Co., 85 I.C.C. 395, 401, in which it cited widi 
approval the observation: 

'"The law seems to be well settled that the party to 
whom a shipment is consigned is the legal consign­
ee and not the party in whose care the goods are 
shipped.' We conclude that notes B and C of the 
proposed rule should be eliminated." 

A 1969 decision of die commission is reported in 
1969 Federal Caniers Cases (CCH) (335 I.C.C. 
537), appealing on page 44393, paragraph 36,350. 
In diat report the commission dealt widi the ques­
tion of liability of a warehouse, agent, broker or 
steamship agency for the detention charges required 
by a given tariff provision. The commission de­
cided (headnote in CCH): 

"... Where a tariff provision provides that the 
'charges due die canier under the provisions of this 
rale shall be paid either by the consignor or of the 
consignee, which ever causes the delay, irrespective 
of the responsibility for payment of freight or other 
charges' and where the terms 'consignor' and 
"consignee' are defined in die tariff to include 
agents, brokers, steamship agencies and customs 
broken acting in their behalf then such provisions 
are unlawfiil because they attempt to place liability 
for detention charges upon a person not a party to 
the contract of transportation...." 

**4 The commission cited its prior decision regard­
ing detention of motor vehicles, IS Fedeial Caniers 
Clases (CCH), paragraph 35,539, 318 I.C.C. 593, 
which found unlawfiil tariff provisions similar to 
those under consideration in the above case defin­
ing the teim "consignoi" and "consignee" to in­
clude warehousemen and otheis not maintaining 
joint rates with the motor camera because such 
parties are not parties of the contract of transporta­
tion. The cominission*706 found that die beneficial 
owner or owners of the shipment would assume ul­
timate responsibility for die payment of detention 
chaiges not otiierwise collected by die cairiei bona. 
odier parties voluntarily acting as agents for the 
principal. The commission affiimed and followed 
the decision of die Middle Atlantic and New Eng­
land Case, supra, and concluded: 

"... such provisions are unlawfiil to the extent that 
they attempt to place liability for detention charges 
upon a person not a party to die contract of trans­
portation." 

Thus, the Interstate Conunerce Ckimmission (one 
commissioner only dissenting) held that a ware­
house is not liable to a claim for transportation or 
for detention chaiges. 

It is quite clear that defendant here, (a) neither a 
party to the contract of transportation, (b) nor a 
signer of any agreement with the railroad, is not li­
able for the basic freight detention charges: 13 
CJ.S. 809, note 17; Soutiiem Pacific Cto. v. 
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Grangei's Business Association, 1 Pac. 2d 477, 115 
Cal, App. 256. 

FuitiieimoR, the person liable for demuirage 
charges is the one tlirough whose default or breach 
of duty die detention or delay in unloadmg oc­
curred: 13 CJ.S. 808; Emmons Coal Mining Co. v. 
Norfolk & W. Ry. Co. (CCA 3d), 3 F. 2d 525, af­
firmed 47 Supreme Ct Rep. 254, 272 U.S. 709, 71 
L. Ed. 485; Baltimore & Ohio R.R. Co. v. L. B. 
Foster Co., 81 Pa. Superior Ct. 304. 

In Southwestern Railway Co. v. Mays, 117 F. Supp. 
182 (1959), the court defined demunage in the fol­
lowing language: 

"'Demunage' is a chaige exacted by a cairier from 
a shipper or coasignee on account of a failure on 
the tetter's part to load or unload cars within die 
free time *707 prescribed by the applicable tariff 
... The purpose of die chaige is to expiedite the load­
ing and die unloading of cars, thus, fiEu:ilitating the 
flow of commerce, which is in the public interest... 
The subject of dranun^e is, in general, governed 
by the 'Unifoim Demurrage Code,' which was ad­
opted in 1909 by die National Convention of Rail­
way Commissioneis, and was approved by the In­
terstate Commerce Commission and ordered by that 
body to be put into effect throughout the country." 
(citing cases) 

**5 "In order for a liability for demurrage to exist, 
however, the failure to load or unload the cars with­
in die fine time must be die fault of the shipper or 
consignee; and, conversely demunage cannot be 
chaiged where such failure was due to the fault of 
the canier." (citing cases) 

As is stated in the annotation, 46 A.L.R. at page 
1156: 

"No demurrage can be exacted by a carrier unless 
the delay in unloading is clearly attributable to the 
fault of die consignee." 

The evidence adduced at trial made it abundantiy 
clear that die raihoad saw fit to move die fireight in 

question as a part of "collect shipmenf' and fiirther 
elected to assert its lien for the fi:eight charges due 
the Reading Raihoad. Thus, the delay was occa­
sioned for the convenience and at the request of the 
Reading Company, not defendant. 

Accordingly die court makes the following 

CONCLUSIONS OF LAW 

1. Defendant Holt Hauling and Warehouse Sys­
tems, Inc., had no contract with plaintiff, Phil­
adelphia Belt Line Railroad Company. 

2. Holt Hauling and Warehouse Systems, Inc., was 
not the "consignee" within the meaning of the *708 
Interstate Commerce Commission tariffs, but was a 
""notification consignee only." 

3. The Holt Haulmg and Warehouse Systems, Inc., 
being a general public warehouse, is not liable for 
demurrage charges of plaintiff railroad in die ab­
sence of an express contract to the contrary. 

4. Plaintiff is legally responsible for die delay in 
unloading the cars and the same can not be assessed 
against the defisndant 

For the foregoing reasons plaintiffs exceptions 
must be dismissed. 

Philadelphia Belt Line R. Co. v. Holt Hauling & 
Warehouse Systems, Inc. 
57 Pa. D. & C.2d 700,1972 WL 16010 (Pa.Com.Pl.) 

END OF DOCUMENT 
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United States District Court, 
District of Columbia. 

MIDDLE ATLANTIC CONFERENCE et aL, 
Plaintiff^ 

v. 
UNITED STATES of America and Interstate 

Commerce Commission, Defendants. 
Civ. A. No. 1166-70. 

Dec. 21, 1972. 

Action by motor earner associations to set aside order 
of Interstate Commerce Commission prohibiting 
common carriers from specifying in dieir tariffs that 
certain warehousemen, pier operators, brokers, 
steamship agencies, and others similarly situated, who 
were neither consignors nor consignees, are to be 
liable under certain circumstances for charges for 
undue detention of trucks bemg loaded or unloaded at 
dieir premises. A three-judge Federal District Court, 
MacKinnon, Circuit Judge, held that proposed tariff of 
motor common caniers, inso&r as it attempted to 
imjiose liability for demunage charges upon an agent 
who was not a party to contract of transportation, was 
unlawful. 

Order affirmed. 

2QUU1 Charges 
70kl94 k. Persons Liable for Charges. Most 

Cited Cases 
To make shippers and others liable to canier in con­
nection with transportation of goods requires a 
stronger direct contractual base between the parties 
than in maritime contracts, and land caniers m United 
States must rely upon liabilities created according to 
common law prmciples. 

121 Carriers 70 €=>100(1) 

7Q Carriers 
70II Caniage of Goods 

701I('E) Delay in Transportation or Delivery 
70kl00 Demunage, and Liability of Con­

signee or Owner for Delay 
70klOQfn k. Right of Canier to Charge 

Demunage, and Persons Liable. Most Cited Cases 
Proposed tariff of motor common caniers, insofar as it 
attempted to impose liability for demunage charges 
upon an agent who was not a party to contract of 
transportation, was unlawfiil. 28 U.S.CA. §§ 1336(a). 
2325: Interstate Ckinunerce Act, §§ 3(2), 216(g), 
217(a), 49 U.S.C.A. §§ 3(2), 316(g), 317(a); Bill of 
Ladmg Act, § 25,49 U.S.CA. 6 105. 

141 Carriers 70 O=>100(l) 

West Headnotes 

HI Shipping 354 €=>39(1) 

354 Shippmg 
354111 Charters 

354k39 Construction and Operation in General 
354k39fl) k. In General. Most Cited Cases 

A "charter party" is a contract of affreightment whe­
reby owner of a ship lets the whole, or part of her, to a 
shipper for conveyance of goods in consideration of 
payment of freight 

121 Carriers 70 €=>194 

2Q Caniers 
70II Caniage of Goods 

70 Caniers 
701] Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl 00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00fn k. EUght of Canier to Charge 

Demurrage, and Persons Liable. Most Cited Cases 
Before such transportation-related assessments as 
detention charges can be imposed on a party on a 
prescribed basis there must be some legal foundation 
for such liability outside mere fast of handUng the 
goods shipped. 28 U.S.CA. SS 1336(a). 2325: Inter­
state Commerce Act, §§ 3(2), 216(g), 217(a), 49 
U.S.CA. §§ 3(2), 316(g), 317(a); Bill of Lading Act, § 
25,49 U.S.CA. §105. 

151 Carriers 70 €=>100(1) 
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TOCaniere 
70II Carriage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demurrage, and Liability of Con­

signee or Owner for Delay 
70kl00(n k. Right of Canier to Charge 

Demunage, and Persons Liable. Most Cited Cases 
Since persons liable for demunage charges are to be 
determined by ordinary rales of common law, parties 
to a contract of cstr'istge are perfectiy fine among 
themselves to conti'act with respect to payment of 
demurrage, as they are with respect to line-haul 
charges; but where they have not become contrac­
tually obligated to pay demurrage because com­
mon-law principles exonerate them from liability, and 
they are not made liable by statute or custom, liability 
cannot then be imposed upon them legislatively 
through device of a tariff. 

161 Carriers 70 €=>194 

70 Caniers 
7011 Caniage of Goods 

2QU(I1 Charges 
70k 194 k. Persons Liable for Charges. Most 

Cited Casw 
Statute relating to collection of rates and charges and 
liability of agent of beneficial owner speaks only to 
the "nonliability" in certain narrow situations of wa­
rehousemen, and others similarly situated, who appear 
as consignees on bill of lading, and does not impose 
liability on an agent not a party to the contract. Inter­
state Commerce Act, § 223,49 U.S.CA. § 323. 

121 Principal and Agent 308 €=^136(1) 

308 Principal and Agent 
308I1I Rights and Liabilities as to Third Persons 

308IIirA) Powers of Agent 
308kl30 Liabilities Incurred 

308k 136 Liabilities of Agent 
308kl36(n k. In General. Most Cited 

An agent for a disclosed principal is not liable to a 
third person for acts within scope of the agency. 

IS. Carrien 70 €=»100(1) 

70 Caniers 
70II Caniage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Danunage, and Liability of Con­

signee or Owner for Delay 
70k 100(1) k. Right of Carrier to Charge 

Demurrage, and Persons Liable. Most Cited Ceases 
Although warehousemen are fi«e to assume liability 
for detention charges by contractual undertaking, 
absent any custom, statutory or contractual basis, it 
would be unlawful to attempt unilaterally to impose 
such liability on a party outside contract of transpor­
tation by means of a tariff approved by the ICC 28 
U.S.CA. SS 1336(a). 2325: Interstate Commerce Act, 
§§ 3(2), 216(g), 217(a), 49 U.S.CA. §§ 3(2), 316(g). 
317(a); Bill of Lading Act, § 25,49 U.S.C.A. 6 IDS. 

121 Carriers 70 €s» l89 

70 Caniers 
70II Carriage of Goods 

TQIUQ Charges 
70kl89 k. Rates of Freight. Most Cited 

Cases 
A tariff is an inappropriate instrument to legislate 
liability with respect to a nonconsenting party. 28 
U.S.C.A. SS 1336(a). 2325: Interstate Commerce Act, 
§§ 3(2), 216(g), 217(a), 49 U.S.CA. §§ 3(2), 316(g), 
317(a); Bill of Lading Act, § 25,49 U.S.CA. S 105. 

1101 Commerce 83 €=>85.33 

81 Commerce 
83 III Interstate Commerce Commission 

83111(A) Organization and Authority 
83k8S.24 Motor Canieis, Regulation 

83k85.33 k. Rates and Charges. Most 
Cited Cases 
ICC acted properly in prohibiting motor common 
carriers from specifying in their tariff that certam 
warehousemen, pier operators, brokers, steamship 
agencies and odiers similarly situated, who were nei­
ther consignors nor consignees, were to be liable un­
der certam circumstances for charges for undue de­
tention of tracks being loaded or unloaded at their 
premises. 28 U.S.CA. SS 1336(a). 2325; hiterstate 
Commerce Act, §§ 3(2), 216(g), 217(a), 49 U.S.CA. 
§§ 3(2), 316(g), 317(a); Bill of Ladmg Act, § 25, 42 
U.S.CA. S 105. 

n i l Commerce 83 €=»85.25 
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81 Commerce 
83II1 Inteistate Commerce Commission 

83111(A) Organization and Authority 
83k85.24 Motor Carriers, Regulation 

83k85.25 k. In General. Most Cited 

(Fonnerly 83k8S.24) 
Statute, which vests in ICC die regulation of trans­
portation of passengers or property by common car­
riers engaged in interstate or foreign conunerce and of 
procurement diereof and provision of facilities there­
for, was not intended to extend plenary jurisdiction of 
the ICC to regulation of terminal fecilities owned and 
operated by third parties who are not motor caniers 
under the Act Interstate Commerce Act, §§ 202(a), 
203, 203(aXl9), 49 U.S.CA. SS 302(a). 303. 

mmm-
1121 Commerce 83 €='85.3 

SI Commerce 
83III Interstate Commerce Commission 

83IIlfA) Organization and Audiority 
83k8S.l Regulation of Caniers in General; 

Railroads and Pipe Lines 
83k85.3 k. Preferences and Discrimina­

tions. Most Cited Cases 
Under its duty to prevent unlawfiil discrimination, 
power of ICC would extend to any person used by any 
common canier, subject to ICC jurisdiction, to im­
plement a pattern of unlawfiil discrimination prohi­
bited by the Interstate Commerce Act, but such au­
thority would not extend to authorizing the ICC to 
regulate persons or transactions which are not shown 
to involve unlawful discrimination. 28 U.S.CA. 6S 
JiM.I32& 2284.212L 2325. 

1131 Carriers 70 €=»100{1) 

2Q Caniers 
70II Caniage of Goods 

7011(E) Delay in Transportation or Delivery 
70kl00 Demunage, and Liability of Con­

signee or Owner for Delay 
70kl00(l) k. Right of Canier to Charge 

Demunage, and Persons Liable. Most Cited Cases 
Proposed tariff, by which motor common caniers 
were attempting to impose liability for demuirage 
charges on warehousemen and others similarly si­
tuated who were not named in bills of lading as con­
signees or consignors, was not lawfiil on dieory that a 

contractual relationship existed between canier and 
warehousemen in form of a quasi contract. 28 
U.S.CA. SS 1336fa). 2325: Interstate Commerce Act, 
§§ 3(2), 216(g), 217(a), 49 U.S.CA. §§ 3(2), 316(g), 
317(a); Bill of Lading Act, § 25,49 U.S.CA. S 105. 
*1110 Bryce Rea, Jr., John R. Bagileo, Washington, 
D. C, for plaintiffs Middle Atlantic Conference, 
Eastern Central Motor Canieis Assn., Inc., and The 
New England Motor Rate Bureau, Inc. (intervenor). 

John Womack, Louisville, Ky., for plaintiff Central & 
Southern Motor Freight Tariff Association, Inc. 

Guy H. Postell. Atlanta, Ga., for plaintiff Southern 
Motor Caniers Rate Conference. 

Harold A. Titus, Jr., Washington, D. C , for defendants 
United States and United States District Court. 

John H. D. Wigger, Washington, D. C, for defendant 
Dept of Justice. 

Raymond Zimmet, I. C C, Washington, D. C, for 
defendant I. C C 

*1111 Arthur L. Shipe, Burlington, Mass., for inter-
venmg plaintiiTThe New England Motor Rate Bureau, 
Inc. 

John F. Donelan, John M. Cleaty and John H. Cald­
well, Washington, D. C, for mtervening plaintiff The 
National Industrial Traffic League. 

William P. Sullivan, Washington, D. C, for inter­
vening defendants National Assn. of Refiigerated 
Warehouses, Inc. and American Warehousemen's 

Charles B. Myers, Chicago, 111, for intervenii^ de­
fendant American Warehousemen's Assn. 

Robert G. Seaks, Washington, D. C , Hany N. Bab-
cock, Cleveland, Ohio, Rene J. Gunning, Baltimore, 
Md., for intervening defendants The Chesapeake and 
Ohio Railway Company and Western Maryland 
Railway. 

OPINION 
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Before TAMM^'^ and MacKINNON,* Circuit Judges, 
and PARKER, District Judge. 

FN* Serving with Judge Parker as members 
of the District Court of three judges desig­
nated by the Chief Circuit Judge by order 
herein of November 9,1970. 

MacKINNON, Circuit Judge: 

This is an action seeking to set aside and enjoin a 
report and order of the Interstate Commerce Com­
mission (Commission). Our jurisdiction is uivoked 
under 28 U.S.C. SS 1336.1398.2284.2321 and 2325. 
Briefly stated, the Commission order prohibits motor 
common carriers from specifying in tiieir tariffs that 
certain warehousemen, pier operators, brokers, 
steamship agencies, and others similarly situated 
(generally referred to hereinafter as warehousemen), 
who are neither consifftors nor consignees, are to be 
liable under certain circumstances for charges for the 
undue detention (demunage) of tracks being loaded or 
unloaded at their premises. 

Various motor canier associations^'^ filed proposed 
tariff with the Ckimmission, seeking to establish 
charges for the detention of canier's vehicle beyond 
the so-called fiee tune for loading and unloadmg 
cargo.^'^ The material provisions of the tariff sche­
dules which the complaint seeks to uphold are sub­
stantially as follows: 

FNl. The plamtif& in this case are the Mid­
dle Adantic Conference, the Central & 
Soudiem Motor Freight Tariff Association, 
Inc., the Eastern Central Motor Caniers As­
sociation, Inc. and the Southern Motor Car­
riers Rate Confisrence. The New England 
Motor Rate Bureau, Inc. and the National 
Industrial Traffic League have intervened on 
plamtiffs' behalf before the Commission and 
as intervening plaintiff before this court. 
The National Association of Refrigerated 
Warehouses, Inc., the American Ware­
housemen's Association, the Chesapeake & 
Ohio Railway (3o. and the Western Maryland 
Railway have uitervened before the Com­
mission on the defendants' behalf and as in­
tervening defendants before this court. 

FN2. The purpose of detention charges is to 

facilitate transportation by providing an in­
centive to avoid tying up a earner's vehicles 
for unnecessary periods of time. Detention of 
Motor Vehicles-Middle Atiantic and New 
England Tenitory, 325 I.CC 336, 340 
(1965). 

The plaintiffs have maintained that die tariff 
provisions they seek are desirable because 
they place "the responsibility upon die only 
person who can eliminate the undue deten-
tion-the person who actually causes the un­
due detention." Opening Statement of Facts 
and Argument of National Industrial Traffic 
League, filed March 6, 1967, p. 4. 

Except as otherwise s]}ecifically provided, when due 
to no disability, fault or negligence on the part of die 
carrier, the loading or unloading of fieight ... is de­
layed beyond the fi^ee time authorized ... charges in 
Sec. 4 will be assessed against the consignor (Notes B 
and C) if the delay occurs at his premises, and apinst 
the consignee (Notes B and D) if the delay occurs at 
his premises... 

NOTE B: Under this rule, the agent or representative 
of consignor or consignee, forwarding or receiving 
*1112 a shipment for account of consignor or con­
signee will be treated as a consignor or consignee. 

NOTE C: "Consignoi" as used in this item means the 
party from whom the canier receives the shipment or 
any part thereof, for transportation at point of origin or 
any stoji-off point, whether he be original consignor, 
or warehouseman, or connecting air, motor, rail or 
water carrier with which the canier does not maintain 
jouit through rates, or other person to whom the bill of 
lading is issued. 

NOTE D: "Consignee" as used in this rale means the 
party to whom the carrier is required by the bill of 
lading or other instruction, to deliver the shipment, or 
any part thereof, at destination or any stop-off point, 
whether he be ultimate consignee, or warehouseman, 
ar connecting air. motor, rail or water carrier with 
whom the carrier does not maintain Joint through 
rates, or other person designated In the bill of lading. 
[Emphasis added.] 

In short, the scheme of the tariff proposal is to make 
warehousemen, agents, etc., liable for detention 
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charges by a unilateral redefinition of consignors and 
consignees to include persons who are neither con­
signors nor consignees. 

Under this plan of the motor caniers to use the device 
of a tariff which has the force of law^*^ to impose 
liability fw detention charges, the chaiges would 
accrae only where the overlong detention was not 
"due" to any "disability, fault or negligence ... of the 
canier" and if that requirement were satisfied, then 
under the tariff, with respect to shipments delivered to 
a .warehouseman, agent, etc., the warehouseman 
would become automatically liable even though the 
delay was occasioned by factors outside his control.^^ 
There is no present controversy over the actual 
amounts of the charges. However, the proposed tariffs 
seek to provide not only for the amounts of the deten­
tion charges, but also for the imposition of liability for 
the charges against particular parties. 

FN3. Crancer v. Lowden. 315 U.S. 631.635. 
62 S.Ct 763. 86 L.Ed. 1077 (1942): Lowden 
V. Sunonds-Shields-Lonsdale Grain Cn„ ^06 
U.S. 516. 520. 59 S.Ct 612. 83 L.Ed. 953 
(1939); Swift & Co. v. Hocking Vallev Rv.. 
243 U.S. 281. 285. 37 S.Ct 287. 61 L.Ed. 
722 (1917): Pennsvlvania R.R. v. Intema­
tional Coal Co.. 230 U.S. 184. 197. 33 S.Q. 
893. 57 L.Ed. 1446 (1913): Pennsvlvania 
R.R. V. Moore-McCormack Lines. Inc.. 246 
RSupp. 143. 147 fS.D.N.Y.1965): Central 
R.R. of New Jersev v. Anchor Line. 219 F. 
716.717 (2d Cir. 1914). 

FN4. We do not discuss the mischief such a 
detention rale would create in practical ap­
plication. 

In general, the charges are to be imposed by virtue of 
the tariff provision directiy on the party at whose 
premises the delay occurs even if that party were an 
agent of die consignor or consignee, such as a ware­
houseman, pier operator, or other agent or bailee for 
hire and not an actual party to the contract of trans­
portation, i. e., a person not named in the bills of 
lading as consignor or consignee.^'^ This last fisature 
of the proposed tariffs is the one which creates the 
present controversy. Hereafter we will refer to ware­
housemen only, they * 1113 bemg representative of the 
class of third parties, agents and representatives of 
consignors and consignees upon whom the caniers 

seek to impress liability for detention charges. 

FN5. Previous to die uistant tariff filings, the 
Commission had required that detention 
charges be assessed "against the shipment" 
Detention of Motor Vehicles-Middle Atian­
tic and New England Tenitory, 325 I.CC 
336,366 (1965). This places die liability for 
the charges on that party liable for the basic 
freight charges. 

The Commission summarized the substance 
of die instant tariff filings as follows: 

Representative of such publications are the 
provisions proposed by Central & South-
era which provide that detention charges 
"shall be paid either by the consignor or 
consignee, whichever causes the delay, 
inespective of die responsibility for pay­
ment of fieight or other charges." ... [T]he 
tariff defines the terms "consignor" and 
"consignee" to include agents, brokers, 
steamship agencies, and custom brokers 
acting in their [consignors and consignees] 
behalf... 

335I.C.C.at538. 

The Commission has rejected the proposed tarifEs as 
being "unlawfiil,"^'^ and the motor canier associa­
tions now brmg this action to set aside, annul and 
enjoin the report and order of the (Commission. 28 
U.S.C. S 1336(a) (1964).°^ A tfuree-judge District 
Court has been convened to hear and decide die case 
pursuant to 28 U.S.C. 8 2325(1964).^ 

FN6. Docket No. 34767, Responsibility for 
Payment of Detention Charges, Eastern 
Central States, 335 I.CC 537, (1969), affg 
332 I.CC 585 (1968). The Commission's 
report and order also embraces Docket No. 
34767 (Sub-No. 1), Responsibility for Pay­
ment of Detention Charges, Central & 
Soutiiera States; Docket No. 34767 (Sub-No. 
2), Responsibility for Payment of Detention 
Charges in Various Motor Clanier Regions; 
and Docket No. 34767 (Sub-No. 3), Re­
sponsibility for Payment of Detention 
(Charges in Central States. 

FN7.28 U.S.C. 6 1336(a) provides: 
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(a) Except as otherwise provided by Act of 
(Congress, the district courts shall have juris­
diction of any civil action to enforce, enjoin, 
set aside, annul or suspend, in whole or m 
part, any order of the Interstate Commerce 
(Commission. 

FN8.28 U.S.C S 2325 provides: 

An interlocutory or permanent injunction re­
straining the enforcement, operation or ex­
ecution, in whole or in part, of any order of 
die Interstate Commerce Commission shall 
not be granted unless the application therefor 
is heard and determined by a district court of 
three judges under section 2284 ofthis titie. 
June 25,1948, c. 646,62 Stat. 970. 

Plaintiff fiame the issue to be: 

[0]nly a question of law, i. e., whether the Interstate 
(Commerce Act and the body of case law developed 
before and since that Act was passed permit the im­
position [by means of a tariff] of liability for detention 
charges on others than persons named in bills of lad­
ing as consignors or consignees of shipments. 

Plaintiffs' br. p. S (emphasis added). To state die issue 
completely it b necessary to add that the canier seeks 
to create this new rale of liability "by means of a ta­
riff." This formulation of the issue by plaintiff is a 
clear admission that die carriers are attempting 
through the tariff to impose liability upon parties who 
are not named in the bills of lading as consignors or 
consignees. In the absence of this tariff provision the 
warehousemen would not be liable for detention 
charges under such circumstances and thus what is 
attempted is in effect a "legislative" change in the 
current law determming their liability. 

I 

[l][2] The right to assess detention or demurrage 
charges against parties to a contract of transportation 
because of delay in releasing transportation equipment 
is presently well established.^'^ Motor caniers terai 
such delay as detention. Railroads refer to it as de­
murrage. Prior to the coming of die railroad, liability 
for demunage of ships was recognized in maritime 

law as the amount to be paid for delay in loading, 
unloading or sailing beyond the time specified.^'^ In 
maritime transactions the time schedule for such acts 
was fi^uentiy fixed in the charter party^'^ or *1114 
bill of ladmg— but if not so agreed upon diere was an 
implied promise by the shipper or consignee to per­
form such activities within a reasonable time, or, in 
de&ult thereof, to become liable for demurrage.^'^ If 
a specific demuirage rate was not fixed in die charter 
party or bill of lading a reasonable rate would be re­
quired ̂ ^^ and the law recognized that the ship owner 
or master had a lien on the cargo for such demurrage 
even though the bill of lading did not contain a de­
munage clausc.^*'^ This is an outgrowth of a legal 
concept, peculiar to contracts of shipment at maritime 
law, which has been stated as follows: 

FN9. 49 U.S.C. §§ 3(2), ifiS; 13 Am.Jur. 
Caniers SS 480-92: 13 C.J.S. Caniers SS 
3M-242-

FNIO. Hartman, Law and Theory of Railway 
Demunage Charges 1-5 (1928). 

FNll. A charter party is a contract of af-
fieightment whereby the owner of a ship lets 
the whole, or a part of her, to a shipper for the 
conveyance of goods in consideration of the 
payment of freight The term is derived from 
the words "charta-partita" which in England 
and Aquitaine were written on the cards 
containing the provisions of the contract 
Such cards were afterwards divided into two 
parts, each party taking one, and then placed 
togedier when the parties desired to know the 
terms of their contract Bouvier's Law Dic­
tionary. 

FN12. Hutohinson, Caniers § 842 (3d ed. 
1906); The Hvperion's Cargo. 12 Fed.Cas. p. 
1138. 2 Low. 93. 7 Am.Law.Rev. 457 
fD.C.Mass.1871). See also. The Arizpa. 63 
F.2d 42 (4tii Cir. 1933): Haweood v. 1.310 
TonsofCoal.21 F. 681 (D.C.Wis.l884):The 
Corfe Castle. 221 F. 98. 105 
m.C.E.D.N.Y.1915V gpragye v. Wegt. ?2 
Fed.Cas. p. 970.3 Am.Law J. 202 (1849). 

FNI3. "Reasonable promptitude in deliver­
ing a cargo at its point of shipment, and in 
receiving it at its destination, is a duty im-
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plied in such contracts, and for a violation of 
it damages in the nature of demurrage are 
recoverable. This is too well settled, both in 
England and in this country, to need discus­
sion or authority." (Emphasis added) The 
M.S. Bacon v. Erie & Western Transp. Co.. 3 
F.344(W.D.Pa.l880). 275 Tons of Mineral 
Phosphate. 9 F. 209 (D.CE.D.N.Y.1881): 2 
Hutchinson, Caniers § 842 (3d ed. 1906) and 
cases cited therein at IL 15; Sprague v. West. 
22 Fed.Cas. pp. 970. 971. 3 Am.Law J. 202 
(1849): The William MarehalL 29 F. 328 
(D.C.D.Md.l886). See also, Irzo v. Perkins. 
10 F. 779 (D.C.S.D.N.Y.188I). 

FN14. 2 Hutohinson, Caniers § 832 (3d ed. 
1906); see also, 275 Tons of Mineral Phos­
phate. 9 F. 209 (D.C.E.D.N.Y.1881): Haw-
good v. 1.310 Tons of CoaL 21 F. 681 
(D.C.Wis.l884): cf The Apollon. 9 Wheat. 
361.6L.Ed. lll(1824)• 
FNl5. 2 Hutchinson, Caniers § 856 (3d ed. 
1906); Hawgood v. 1,310 Tons of Coal, su­
pra note 14; 275 Tons of Mineral Phosphate. 
9 F. 209 (D.CE.D.N.Y.1881): The Hyper­
ion's Cargo, supra note 12. 

And as, in the eye of the law, maritime, upon com­
mercial reasons, the master of the ship is deemed to 
contract, in respect to the freight, rather with the 
merchandise tluui with the shipper, and his rights are, 
therefore, not made to depend upon any doctrine of 
agency. 
275 Tons of Mineral Phosphates. 9 F. 209. 211 
m.CE.D.N.Y.1881). ^ ^ While demunage origi­
nated in maritime law, the legal principles applicable 
to ship demunage are not completely applicable to 
demurrage charges by land caniera in diis country.'^'^ 
As Judge Prettyman observed, such charges by rai­
lroads "are sui generis,"^^"^ and the same is true of 
detention charges by motor caniers. This makes it 
necessary, in applying maritime decisions to issues 
such as we have here, to give fiill consideration to the 
different settings in which maritime demunage cases 
arise. Where the master of a ship was deemed to con­
tract with the fi^i^t, in die transportation contracts of 
our rail and motor caniers the canier is considered to 
contract directly with the shipper.^'^ Thus, to *U15 
make shippers and others liable to the canier in con­
nection with the transportation of goods requires a 

stronger direct contractual base between the parties 
than in maritime contracts which historically left more 
rights to be determined according to die reciprocal 
privileges between die master and the cargo. Land 
caniers ui the United Stetes must rely upon liabilities 
created according to common law principles.^'^ 

FN16. To the same effect: "It is a maxim of 
the general law-merchant that die ship is 
bound to the merchandise, and the merchan­
dise [is bound] to the ship." The Hvperion's 
Cargo, supra note 12.12 Fed.Cas. at p. 1138. 
See also, Hawgood v. 1,310 Tons of Coal, 
supra note 14; Stafford v. Watson. 22 
Fed.Cas. n. 1031.1 Biss. 437 (1864). 

FN17. Hartman, supra note 10, at 1-2; I 
Michie, Caniers § 980 (1915); Miller v. 
Georgia R. & Banking Co.. 88 Ga. 563. 15 
S.E. 316(1891). 

FN18. Iversen v. United States. 63 F.Supp. 
1001. 1005 (D.D.C.). affd 327 U.S. 767. 66 
S.Ct. 825.90 L.Ed. 998 (1946). 

FN19. Brovwi Transport Corp. v. United 
Merchants & Mfrs.. 21 A.D.2d 303. 250 
N.Y.S.2d 440 (1964): Dohnnann Hotel 
Sunnlv Co. v. Owl Transfer & S. Co.. 19 
Wash.2d 522.143 P.2d441.446.149 A.L.R. 
1108 (1943): Chicago. B. & O. R.R. v. 
Evans. 221 Mo.App. 757. 288 S.W. 73. 75 
(1926); Thomas Canning Co. v. Soudiem 
Pac. Co.. 219 Mich. 388.189 N.W. 210.213 
(1922). 

FN20. In re Tidewater Cial Exch.. 292 F. 
225. 235 (D.CS.D.N.Y.1923). affd 296JL 
701 (2d Cir.). cert, denied, 264 U.S. 596.44 
S.Ct 454. 68 L.Ed. 868 (1924). See also 
Missouri-Kansas-Texas R.R. v. Standard 
Industries. 192 Kan. 381. 388 P.2d 632 
(1964); Pennsvlvania R.R. v. Susquehanna 
Collieries Co.. 23 F.2d 499 fP.CE.D.Ohio 
1927) as to the basic ex contractu nature of 
an action for demunage charges. 

II 

Under section 217(a) of Part II of the Interstate 
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Ckimmerce Act, 49 U.S.C. § 317(a) (1964),^^ eveiy 
motor common canier subject to die Act must file 
with the Commission its "tariff" showing all "rates, 
fines, and charges for transportation, and all services 
in connection therewith, of passengers or property...." 
Trackers file their detention charges and die rales, 
regulations, or practices affecting those charges m 
conformance with this requirement. The Commission 
is then vested with statutory power to pass on the 
lawfalness of the charges, as well as the rales, regula­
tions, or practices affecting them. Section 216(g) of 
Part II of die Act, 49 U.S.C. § 316(g) (1964).̂ **^ 

FN21. Section 217(a) provides as follows: 

(a) Every conunon canier by motor vehicle 
shall file with the Commission, and print, and 
keep open to public inspection, tariffs 
showing all the rates, fares, and charges for 
transportetion, and all services in connection 
dierewidi, of passengers or property in inter­
state or foreign commerce between points on 
its own route and between points on its own 
route and points on the route of any other 
such canier, or on the route of any common 
carrier by raihoad and/or express and/or 
water, when a through route and joint rate 
shall have been established. Such rates, fiu«s, 
and charges shall be steted in terms of lawful 
money of the United Stetes. The tariffs re­
quired by this section shall be published, 
filed, and posted in such form and manner, 
and shall contain such information, as the 
Commission by regulations shall prescribe; 
and the Commission is authorized to reject 
any tariff filed with it which is not in con­
sonance with diis section and with such reg­
ulations. Any tariff so rejected by die Com­
mission shall be void and its use shall be 
unlawful. (Emphasis added.) 

FN22. Section 216(g) provides as follows: 

(g) Whenever diere shall be filed widi the 
Commission any schedule steting a new ui-
dividual or joint rate, fare, charge, or classi­
fication for the transportation of passengers 
or property by a common canier or caniers 
by motor vehicle, or by any such carrier or 
caniers in conjunction with a common car­
rier or caniers by raihoad and/or express. 

and/or water in interstate or foreign com­
merce, or any rale, regulation, or practice 
affecting such rate, fare, or charge, or die 
value of the service thereunder, the Com­
mission is authorized and empowered upon 
complaint of any interested party or upon its 
own initiative at once and, if it so orders, 
without answer or other formal pleading by 
die interested canier or caniers, but upon 
reasonable notice, to enter upon a hearing 
concerning the lawfidness of such rate, fare, 
or charge, or such rule, regulcUion, or prac­
tice, and pending such hearing and the deci­
sion thereon the Commission, by filing with 
such schedule and delivering to the canier or 
caniers affected thereby a statement in 
writing of its reasons for such suspension, 
may tmm time to time suspend the operation 
of such schedule and defer die use of such 
rate, fare, or charge, or such rale, regulation, 
or practice, but not for a longer period than 
seven months beyond the time when it would 
otherwise go into effect; and after hearing, 
whether completed before or after the rate, 
fare, charge, classification, rale, regulation, 
or practice goes into effect, the Commission 
may make such order with reference thereto 
as would be proper in a proceeding instituted 
after it had become effective. If the pro­
ceeding has not been concluded and an order 
made withm the period of suspension, the 
proposed change of rate, fare, or charge, or 
classification, rale, regulation, or practice, 
shall go into effect at the end of such period: 
Provided, That this subsection shall not ap­
ply to any initial schedule or schedules filed 
on or before July 31,1938, by any such car­
rier in bona fide operation on October 1, 
1935. At any hearing involving a change in a 
rate, fare, charge, or classification, or in a 
rale, regulation, or practice, the burden of 
proof shall be upon the carrier lo show that 
the proposed changed rate, fare, charge, 
classification, ride, regulation, or practice is 
Just arui reasonable. (Emphasis added.) 

*1116 The Commission steted that "the lawfulness of 
the provisions m question is governed by [the] deci­
sion of the entire Commission in the first Detention 
case [DetHition of Motor Vehicles-Middle Adantic 
and New England Tenitory, 318 I.CC 593 (1962)] 
and that such [tariff] provisions are unlawfiil to the 
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extent diat they attempt to place liability for detention 
charges upon a person not a party to the contract of 
transportation." 335 I.C.C. at 542. In the first Deten­
tion case, where the Commission denied the motor 
caniers' initial attempt to accomplish the same essen­
tial result as they seek here, the holding was that the 
"stetus [of wardiousemen, pier operators and others 
not a party to the contract of transportation] cannot be 
changed by publishing tariff provisions which purport 
to make diem consignors-consignees for the purpose 
of assessing [detention] charges ...." (318 I.CC. at 
607) and it cited for authority New York Board of 
Trade and Transportation v. Director General, 59 
I.CC 205 (1920); Central R. R. of New Jersev v. 
Anchor Line. 219 F. 716 (2d Cir. 1914): and Smoke­
less Fuel Co. V. Norfolk & Western Ry., 85 I.CC 395 
Î923).EMU In the instant Commission proceedings, 

the Division 2 findings rejecting the tariffs were 
upheld in the following language: 

FN23. See discussion infra and note 28, in-
fro. 

In view of the foregoing, we adopt division 2's finding 
in the prior report that the lawfulness of the provisions 
in question is goveraed by decision of the entire 
Commission in the first Detention case and that such 
[teriff] provisions are unlawful to the extent that they 
attempt to place liability for detention charges upon a 
person not a party to the contract of transportetion. 
335 I.CC at 542 (emphasis added). The Commission 
took pains to emphasize the precise grounds of its 
decision:°^ 

FN24. The Commission also mentioned and 
approved an alternative ground for its hold­
ing, I. e., that the phrase "party causing die 
delay" in the proposed tariff was "indefinite 
and unclear in violation of section 217 of the 
act." 335 I .CC at 542. However, because of 
our decision upholding the Commission on 
its principal ground, we do not reach the 
propriety of this determination by the (Com­
mission that the tariff provisions were un­
lawfully vague. 

Division 2 found the provisions involved unUiwfiil not 
because they purport to place liability on the party 
causing the delay, but on a more generic ground, to 
wit: "because they attempt to place liability for de­
tention charges upon a person not a party to the con­

tract of transportation." 
Id at 543 (emphasis in the original). 

[31 We agree with the (Commission's determuiation 
diat the proposed tariff was unlawful insofar as it 
attempted to impose liability for demunage charges 
upon an agent who was not a party to the contract of 
transportation. This finding of unlav^lness was 
adequately supported by the history of demunage, die 
common law and ICC precedent New York Board of 
Trade and Transportation v. Director General, 59 
I.CC 205,209 (1920); Cenn-al R.R. of New Jersev v. 
Anchor Line. 219 F. 716 (2d Cir. 1914): Missouri K. 
& T. Rv. of Texas v. Capital Compress Co.. 50 
Tex.Civ.ApD. 572.110 S.W. 1014 (1908): Stafford v. 
Watson. 22 Fed.Cas. n. 1031. 1 Biss. 437 (1864). The 
dearth of precise precedent is attributable to the rarity 
of attempts by carriers to hold persons liable for de­
munage who were not parties to the contract. 

*1117 In New York Board of Trade, the Commission 
dealt with a challenge to certain demurrage rales 
brought by consignees who were regularly being held 
respcKisibie for detention charges. The Commission 
found diat where shipments moved by rail to dockside, 
thence by lighters and barges to the steamships that 
would ultimately deliver them to their consignees, the 
steamship companies acted as agents of the consig­
nees in dealing with the raibroads. 

The real source of complaint seems to be the difficulty 
which consignees experience in enforcing their rights 
against their agents, the steamship companies. As 
already indicated, the steamship companies are 
usually res]>onsible for the delays which result in 
demunage, and the rail caniers attempt to collect the 
charges from them. But if the steamship company 
refiises to pay, the rail carrier has no recourse other 
than resort to the consignee, for the courts have de­
cided that the steamship company is not a party to the 
contract of transportation over the rail lines and can 
not be held liable by the rail carrier for demurrage. 
See Central R. Co. of New Jersev v. Anchor Line. 219 
F.716. 

59 I.CC at 209 (emphasis added). In Central R.R. of 
New Jeisey v. Anchor Line, supra, cited by the 
Commission in New York Board of Trade, the Second 
Chcuit noted that a steamship, which was not a party 
to the contract, but which received cargo for foreign 
shipment from a raihoad, could not be held liable for 
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demunage charges merely "by naming them in the 
tariff." 219 F, at 71?. 

In Missouri K. & T. Ry. of Texas v. Capital Compress 
Co.. 5Q T^x.Civ,App- 572, n o g-W. 1014 (1908), a 
company which compressed cotton in transit and then 
returned the bales to the freight cars for fiuther 
transportation, was held not be liable for demunage 
since it did not authorize die shippers to designate it as 
consignee, did not appear in any of the bills of lading 
as consignees and never accepted any of the shipments 
as consignee. Under such chcumstences the court 
decided that the compress company was acting as 
agent for the owners, that there was no contractual 
relation between it and the railroad, and "/or that 
reason ... was not liable for the demurrage . . . " 

The findings of fact fail to show any contractual rela­
tion between them in reference to the shipment of the 
cotton, and, for that reason, appellee was not liable for 
the demurrage sought to be recovered. Appellee was 
engaged in the business of compressing cotton. The 
cotton in question did not belong, and was not con­
signed to it, but to other persons, Appellee compressed 
the cotton, and, actuig as agent for the owners, deli­
vered it to appellant for transportation, and collected 
from it the charges for compression. We think the trial 
court raled correctiy when it held, on die facts referred 
to, that appellee was not liable for demurrage, if any 
had accraed. 

agent, die ordmary rules of liability would apply and 
... die principal alone would have been liable. 292 F. 
at 234. 

*1118 [4] Before such transportation-related assess­
ments as detention charges can be imposed on a party 
on a prescribed basis there must be some legal foun­
dation for such liabiUty outside the mere fact of han­
dling the goods shipped.^'^ What the caniers here 
attempt is not to collect demurrage on claims arising 
ex delicto out of the wrongful conduct of ware­
housemen ^ '^ but instead to esteblish diroughout a 
large part of the nation a regular system of demune^e 
charges diat will make warehousemen liable for such 
charges as a more or less normal incidence of their 
everyday commercial transactions. Under such cir-
cumstences the liability, as for freight charges, must 
be founded either on contract, statute or prevailing 
custom.^*^ Southern Rv. Svstem v. Levden Ship­
ping Corp.. 290 F.Supp. 742. 745 
(D.CS.D.N.Y.1968)'^'' : Brown Transport Corp. v. 
United Merchants & Manufacturers. Inc.. 250 
N.Y.S.2d 440 (1964). See also American Rv. Express 
Co. V. Mohawk Dairv Co.. 250 Mass. 1.144 N.E. 721. 
35 A.L.R. 14(1924). ^^^ The adjudicated cases do not 
require that there be a specific contract topay de­
munage but it must arise out of contract^*^ and in 
practically every instance die obligation is only en­
forced upon persons who are parties to the contract of 
caniage. 

110 S.W. at 1016 (emphasis added). Stafford v. 
Watson. 22 Fed.Cas. p. 1031.1 Biss. 437 (1864) also 
held that an agent for a maritime shipper, whose 
agency was disclosed to the canier, was not liable for 
a ship's demunage charges. 

to re Tidewater (Coal Exch.. 292 F. 225 
(D.C.S.D.N.Y.1923). affd 296 F. 701 (2d Cir.). cert, 
denied, 264 U.S. 596. 44 S.Q. 454. 68 L.Ed. 868 
(1924). also denied a railroad's claim for demunage 
gainst an exchange acting for consignees on the 
ground that die fact of agency was known to the rail­
road and hence there was no contract with the ex­
change (an agent for a disclosed principal) upon which 
liability could be imposed. 

The person liable ... is to be ascertamed by the ordi­
nary rales of conunon law.... 292 F. at 235. 

[I]n case it had appeared diat [a factor] was only an 

FN25. See, e. g.. Smokeless Fuel Co. v. 
Norfolk & Western Ry., 85 I.CC 395, 401 
(1923), where die Commission observed diat 
for purposes of fixing demurrage charges, 
"the law seems to be well settled diat the 
party to whom a shipment is consigned is the 
legsJ consignee and not the party in whose 
care the goods are shipped." There is no 
claim here that the warehouseman appears as 
a consignee on die bill of lading. 

FN26. When Justice Story in The Apollon. 9 
Wheat 361.376.6 L.Ed. 111 (1824) said diat 
demurrage was "often a matter of contract, 
but not necessarily so" and then went on to 
affirm die imposition of liability for deten­
tion of a vessel in an action ex delicto for a 
marine tort, he was refening to and awarding 
damages in the nature of demurrage and not 
imposing demiurage as an incident of a valid 
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commercial transaction. In that case, where 
the Apollon was improperly seized and 
damages were to be assessed, it was obvious 
that the civil demurrage rate would be part of 
any fur measure of damages for her unlawfiil 
seizure and detention. The &ct that caniers 
by land have adopted the term demuirage 
(detention) from the maritime law does not 
require that matters relating thereto be de-
termuied by maritime law. Michie, Caniers § 
980 (1915). Actually, there are a number of 
situations where maritime law does not apply 
to demurrage charges of other caniers. 

FN27. See discussion infra and note 32, in-
fro. 

FN28. "[Liability] for die freight charges or 
demurrage... may be created only by contract 
or stetute ..." Soudiem Ry. Svstem v. Lev­
den Shipping Comoration. 290 F.SUPP. 742 
(1968). 

FN29. Justice Brandeis remarked in LQUIS-
ville & N. R.R. v. Central Iron Co.. 265 U.S. 
59. 67. 44 S.Ct 441. 443. 68 L.Ed. 900 
(1924) that the deternunation of who is liable 
for fieight charges depends on "what prom­
ise, if any, to pay frei^t charges was, in fact, 
made...." 

[In] die absence of a contract that the con­
signee shall pay the freight charges [even] 
he is not legally bound to do so. 

Chicago. B. & O. R.R. v. Evans. 221 
Mo.App. 757. 288 S.W. 73. 76 
(1926). American Ry. Express (Co. v. Mo­
hawk Dairv Co.. 250 Mass. 1.144 N.E. 721. 
724 (1924) is to the same effect. In fiict, a 
motor canier cannot even collect freight 
charges from the owner of goods transported 
in the absence of contract or dealuigs be­
tween the owner and canier where the owner 
was neidier consignor nor consignee and 
goods were not diverted or 
signed. Brovwi Transport (Corp. v. United 
Merchants & Mfgra.. 250 N.Y.S.2d 440 
(1964). While demuirage charges are not the 
same as line-haul charges there is nodiing 
about them that is sufficiently different so 
that liability for dieh payment could be 

created by something less than ordinary 
common law principles. 

FN30. Missouri-Kansas-Texas R.R. v. 
Standard hidustries. 192 Kan. 381.388 P.2d 
632 (1964); Pennsvlvania R.R. v. Susque­
hanna Collieries Co.. 23 F.2d 499 
(D.C.E.D.Ohio 1927). 

The National Industrial Traffic League, an intervening 
plaintiff, in its reply brief, p. 7, cites Michie, Carriers § 
976 in support of its assertion that "the right to de­
munage ... exists independent* 1119 of contract or 
statute." The enthe quotation relied upon states: 

Demunage is often a matter of contract, but not nec­
essarily so. Independent of any express or implied 
contract of plaintiffs to be bound by the rules, the 
modem doctrine ui this country is diat the right to 
demunage, in such circumstances, exists independent 
of contract or statute. 

However, that reference does not reach the issue under 
consideration here. Michie states only that demunage 
may be assessed against the parties to the transpor­
tation contract (or against the merchandise) without 
the necessity of there being any specific independent 
contract to pay demunage. The statement cannot be 
uiterpreted, as the plaintiff-intervenor contends, to 
mean that demunage charges may be assessed in the 
absence of contract against peraons other than those 
named ui bills of lading as consignors or consignees of 
shipments. The cases cited by Michie in its supporting 
footnote mvolved shippers, consignors, consignees, 
the carriers' lien rights against the shipment, and some 
involved the validity of demurrage rules and provi­
sions therefor. None of the cited cases decide that a 
warehouseman or agent who is not named in a bill of 
lading as consignor or consignee m ^ be held liable 
for the payment of detention charges.™^ 

FN31. Hawgood v. 1.310 Tons of Coal. 21 F. 
681 (D.C.Wis.l884) held that in maritime 
law a ship owner had a valid lien against the 
cargo for demurrage even though the bill of 
lading contained no demunage 
clause. Miller v. Georgia R. & Banking 
Co..88Ga.S63.15S.E.316fl891) upheld a 
railroad demunage regulation applicable to 
"customers" who have contracted with 
knowledge thereof Dixon v. Central of 
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Georgia R.R.. 110 Ga. 173. 35 S.E. 369 
(1900) deteimined that a canier could have a 
lien against a shipper under Georgia 
law. Kentucky Wagon Mfg. Co. v. Ohio & 
M. ll,R., et a|., 98 Kv, 1?2, 32 S.W, g9? 
(1895) involved the validity of demunage 
rules where applicable notice was given to 
shippers and consignees. Miller v. Mans­
field. 112 Mass. 260 (1873) held that for 
delay in unloadmg the raihoad had a lien as 
warehouseman upon the goods for storage as 
agauist a consignee with notice under an 
implied promise to pay. Owen v. St. Louis 
& S.F. R.R.. 83 Mo. 454 (1884) allowed a 
raihoad to assess demunage agauist a ship­
per where the way bills included provisions 
therefor. In McGee v. Chicago. R.I. & Pac. 
R.R.. 71 MO.APP. 310 (1897). the bdl of 
lading contained an express stipulation with 
respect to demunage but the jury found the 
slupper was not guilty of unreasonable de­
lay. Darlington v. Missouri Pac. R.R.. 99 
Mo.App. 1. 72 S.W. 122 (1902) involved 
only consignees as did Huntiev v. Dows. 55 
Barb. 310 (N.Y.1864). In Erie R. Co. v. 
Waite. 62 Misc. 372.114 N.Y.S. 1115 (1909) 
it was held that demurrage may be imposed 
upon consifftees uidependent of statute or 
eiqiress contract Norfolk & W. R.R. v. 
Adams. 90 Va. 393. 18 S.E. 673 (1894) al-
lowed recovery of demurrage against a cort-
signee. Gage v. Morse. 12 Allen 410. 90 
Am.Dec. ISS (Mass. 1866) held diat a con­
signee of a vessel was not liable for demur­
rage where the bill of lading contained no 
provision for payment thereof and especially 
not since (he cargo was shipped to consignee 
or his assigns and the cargo was sold to a 
diird person on the day the ship anived in 
port. In die course of die decision the court 

The defendant is not liable, unless upon 
some contract, express or implied, by 
which he has agreed to pay the plaintiff 
demurrage. No express contract is shown; 
and we are unable to perceive that any can 
be implied from the facts agreed. 

The direct contract of the plaintiff under 
the bill of laduig was with the shipper of 

die coal: Blanchard v. Page. 8 Grav. 281. 
290-295.... 

If the consignee will take the goods, he 
adopts the contract... But as the consignee 
and his assigns are not parties to the contract 
in the bill of lading, and are only liable upon 
the contract which may be implied upon die 
actual delivery of the cargo and waiver of his 
lien by the master, they are not bound to ac­
cept die cargo at any particular time, and 
mcur no responsibility by a refiisal or delay 
in accepting it 

[51 It would have been more to the point to quote 
further from Michie on the question whether an agent 
of a party to the transportation contract is liable for 
demurrage. Actually, in the same para^aph that is 
quoted partially by the intervenors, Michie refers to a 
*1120 case which directly involved the question we 
are here considering: 

A corporation was organized to compress cotton and 
operate a compress. It did not audiorize shippers to 
consign cotton to it, and did not accept any cotton as 
consignee. As agent of the owners, it delivered cotton 
to a railroad for transportation and collected from the 
raihoad die charges for compensation. The corpora­
tion was not liable to the railroad company for de­
murrage, there being no contractual relation between 
the corporation and the railroad with reference to the 
shipment of cotton. [Emphasis added.] 

That case is Missouri K. & T. Ry. of Texas v. Capital 
(Compress Co., discussed supra, and, rather than 
tendmg to support plaintifEs' position supports diat of 
the Commission. With respect to die liability of a 
shipper's agent for demunage Michie further states at 
page 712: 
Agent.-An agent who buys produce and ships it for 
another, having no concern with it afterwards, is not 
responsible for damages growing out of a failure of the 
owner to cause delivery within a reasonable time, in 
the absence of an express stipulation to that effect. [ 
Stafford v. Watson. 22 Fed.Cas.No. 13.276. 1 Biss. 
437. 2 Chi.Leg.News 3851 ... The owner of a vessel, 
having abandoned his lien on the cargo for demurrage, 
can not mamtain an action for damages against the 
shippers, who were merely agents. [ Stafford v. 
Watson. 22 Fed.Cas.No.13.276. 1 Biss. 437. 2 
Chi.Leg.News 385: Irzo v. Perkins. 10 Fed. 779: The 
William Marshall. 29 Fed. 328] [Emphasis added; 
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footnotes supplied in text.] 

Since persons liable for demurrage charges are to be 
determined by the ordinary rales of the common law 
(In re Tidewater (Coal Exch., supra), the parties to a 
contract of caniage are perfectly free among diem-
selves to contract widi respect to the payment of de­
murrage, as they are widi respect to line-haul charges; 
but where they have not become contractually obli­
gated to pay demurrage because common law prm­
ciples exonerate them fitim liabiliw, and they are not 
made liable by statute or custom,^*^ liability cannot 
then be imposed upon them legislatively through the 
device of a tariff. 

FN32. American Ry. Express Co. v. Mohawk 
Dairv Co.. 250 Mass. 1. 144 N.E. 721. 724 
(1924): The Corfe Castle. 221 F. 98 
(D.C.E.D.N.Y.191S): Irzo v. Perkins. 10 F. 
779(1881). 

in 

f6][71 There is no claim here that any custom is ap­
plicable and the only statute that could conceivably be 
said to deal widi these matters is section 223 of die 
Interstate Commerce Act (49 U.S.C. S 323). However, 
we agree with the Commission^'^ that a carefid 
reading of that section requires a conclusion that it 
speaks only to the "nonliability" in certam nanow 
situations of warehousemen, and odiers similarly 
sitaated, who appear as consipiees on the bill of lad­
ing, but in no way can be read to impose liability on an 
agent not a parly to the contract^''^ The law is well 
settied that *1121 an agent for a disclosed prmcipal is 
not liable to a third person for acts within the scope of 
die agency.̂ *** 

FN33. Payment for Detention Charges, 
Eastern Central Stetes, 35 I .CC 537, 539 
(1969). 

FN34. See also Brown Transport Corp. v. 
United Merchants & Mfgrs.. 250 N.Y.S.2d 
440 (1964). where the Appellate Division 
came to the same conclusion with respect to 
49 U.S.C. § 3(2), an earlier provision to die 
same effect as section 223 which applies to 
railroads. Section 223 provides as follows: 

No common canier by motor vehicle shall 
deliver or relinquish possession at destination 
of any freight transported by it in interstate or 
foreign commerce until all tariff rates and 
charges thereon have been paid, under such 
rules and regulations as the Commission may 
fixirn time to time prescribe to govern the 
settiement of all such rates and charges, in­
cluding rales and regulations for weekly or 
mondily settlement, and to prevent unjust 
discrimination or undue preference or preju­
dice: Provided, That die provisions of this 
section shall not be construed to prohibit any 
such canier from extenduig credit in con­
nection with rates and charges on freight 
transported for the United States, for any 
department, bureau, or agency thereof, or for 
any State or Tenitory, or polhical subdivi­
sion thereof, or for the District of Columbia. 
Where any common canier by motor vehicle 
is instracted by a shipper or consignor to de­
liver property transported by such canier to a 
consignee other than the shipper or consig­
nor, such consignee shall not be legally liable 
for transportati(»i charges in respect of die 
transportation of such property (beyond those 
billed against him at the time of delivery for 
which he is otherwise liable) which may be 
found to be due after the property has been 
delivered to him, if die consignee (a) is an 
agent only and had no beneficial title in the 
property, and (b) prior to delivery of the 
property has notified the delivering canier m 
writing of the fiict of such agency and ab­
sence of beneficial title, and, m the case of 
shipment reconsigned or diverted to a point 
odier than that specified in the original bill of 
laduig, has also notified the delivering canier 
in writing of the name and address of the 
beneficial owner of the property. In such 
cases the shipper or consignor, or, in die case 
of a shipment so reconsigned or diverted, the 
beneficial owner shall be liable for such ad­
ditional charges, inespective of any provi­
sions to the contrary in the bill of lading or in 
die contract under which the shipment was 
made. If the consignee has given to the car­
rier erroneous infiirmation as to who is die 
beneficial owner, such consignee shall him­
self be liable for such additional charges, 
notwithstandmg the foregoing provisions of 
this section. On shipmenta reconsigned or 
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diverted by an agent who has furnished the 
canier with a notice of agency and die proper 
name and adrress of the beneficial owner, 
and where such shipments are refiised or 
abandoned at ultimate destuiation, the said 
beneficial owner shall be liable for all legally 
applicable charges in connection therewith. 

That portion of section 223 vdiich might be 
considered to deal widi matters relevant to 
this case begins at the second fiill sentence 
with the words "Where any common carrier 
...." This is addressed essentially at the 
problem of the warehouseman, canio:, eto., 
who, while acting as agent for an undisclosed 
prmcipal, appears as consignee on the bill of 
lading. As such, he may become liable on 
acceptance of the goods (subject to the ar­
rangement of the parties and other chcums-
tances outside die scope of this section) for 
transportation charges for the transportation 
of property (line-haul charges) to the extent 
diey are billed to him at the time of delivery 
for which he is otherwise liable, but widi 
respect to "transportation charges... found to 
be due after the property has been delivered 
to him" (which may include detention 
charges), the statute provides diat a consig­
nee m i ^ escape that obligation if certain 
conditions of notice are satisfied. The fact 
that the agent for an undisclosed pruicipal 
appears on the bill of ladhig as consignee 
may be due either to the drafting of the 
original bill or to the reconsignment or di­
version of the shipment to a point other than 
that specified in the original bill of lading. In 
the former case, he may escape liability and 
the shipper or consignor will become liable 
(1) if he is in fact an agent; and (2) if "prior to 
delivery of the property" he has "notified the 
delivering carrier m writing of the fiict of 
such agency and the absence of beneficial 
title." In the situation where there has been a 
reconsignment or diversion of the shipment, 
he may escape liability and the "beneficial 
owner" of the property will become liable if 
the agent satisfies the above two conditions 
and additionally (3) if he has also "notified 
the delivery canier in writing of the name 
and address of the beneficial ovmer of the 
property." 

In no case does section 223 operate to place 
liabiUty on an agent for a disclosed principal 
where goods are billed to a consignee in care 
of a warehouseman, carrier or other agent It 
only provides certain methods of avoiding 
liability where an agent of an undisclosed 
principal appears on the bill of ladmg as a 
consignee without mdication of his agency 
status and who diereby might become liable 
for detention charges in addition to line-haul 
charges. 

FN3S. Whitnev v. Wvman. 101 U.S. 392. 
396.25 L.Ed. 1050 (1879): Valkenburg. K-G 
V. The S.S. Henrv Dennv. 295 F.2d 330. 333 
(7th Cir. 1961): United Packmghouse 
Workers v. Maurer-Neuer. Inc.. 272 F.2d 
647. 649 (IQdi Cir. 1959). cert, denied, 362 
U.S. 904. 80 S.Ct. 611. 4 L.Ed.2d 555 
(I960): New York Board of Tiade v. Director 
General, 59 I.CC 205, 208, 211 (1920); 
Restatement (Second) of Agency S 320 
(19?7); 3 CJ-S. Agency § 21? (1936); 1 
Am.Jm-.2d Agency S 294 (1962). 

IV 

[81[91 Ceitiunly waiehousemen are free to assume 
Uability for detention *1122 charges by contractual 
undertaking^'^ and this is sometimes done through 
average demurrage agreements to promote their own 
business and in some instances to obtain the benefits 
of lower detention costs for the benefit of their cus­
tomers.^'^ However, absent any custom, statutory or 
contractual basis, for reasons heretofore stated, it 
would be unlawfiil to attempt unilaterally to unpose 
such liability on a party outside die contract of trans­
portetion by means of a tariff approved by the Com­
mission. ̂ ^^ A tariff is an inappropriate instrament to 
"legislate" liability with respect to a nonconsenting 
party and we fmd that the Commission acted properly 
in declining to approve a tariff which purported to do 
so. ^ ^ 

FN36. See. e. g, New York Board of Trade & 
Transportation v. Duector General, 591.C.C. 
205, 209-10 (1920) which notes diat certain 
contractual provisions were contemplated by 
the parties which would make die steamship 
company (agent) Uable as a consignee for 
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demunage charges. After observing that this 
could not be done by tariff̂  the Commission 
approves the possibility of a contractual un­
dertaking. 

FN37. Guandolo, Transportation Law 358 
(1965). U. S. Trackuig Corp. v. New York, 
N.H. & H. R.R., 274 LCC 552 (1949), cited 
by plaintifis, was such a case. 

FN38. Two cases cited by plaintiffs are not to 
the contrary. U.S. Tracking Co. v. New 
York, N.H. & H. R.R., 274 I.CC 552 (1949) 
involved an average agreement where a 
fireight handler had voluntarily agreed to pay 
demunage and its Uability for demuirage as 
an agent was not in issue. The case merely 
holds unreasonable a portion of the demur­
rage charges assessed. 

D. C Andrews Co. v. Reading Co., 279 
LCC 299 (1950) held only tiiat die demur­
rage charges assessed were reasonable and 
refiised to decide which party was responsi­
ble dierefor. 

FN39. In the situation in which the ware­
houseman appears on the bill of lading as an 
agent of a disclosed prmciiial, for example in 
an "in care o r capacity, plaintiffs' proposed 
tariff would clearly constitute an attempt to 
change the established law that, "unless otii­
erwise agreed, a person making or purporting 
to make a conhact with another as agent for a 
disclosed principal does not become a party 
to the contract" Restatement (Second) of 
Agency S 320 (1957). See abo note 35, su­
pra. 

[10] Even had the Commission adopted this tariff in 
accordance with plaintiff' requests, it would not have 
effectively imposed liability on "others than persons 
named in the bills of laduig as consignors or consig­
nees of shipments."^'^ A long line of cases have held 
under various transportation acts that attempts by 
caniers to engraft onto a tariff a gratuitous unilateral 
provision not contemplated or required by the statute 
authorizing die fiUng of tariffs is enthely ineffec­
tual.̂ *̂'*'- And we are not cited to any provision in the 
Interstate Commerce Act, or in die regulations prom­
ulgated by the Commission, which authorizes or re­

quires a tariff to mclude any provision creating liabil­
ity for detention charges upon an agent for *1123 a 
disclosed prmcipal who is not a party to die contract, 
either as consignor or consignee. We accordingly 
conclude that the Commission acted properly in re­
jecting the tariff. 

FN40. It is clear that plamtiffs are attempting 
to estabUsh "the lawfulness of the use of ta­
riff publication to specify liability for pay­
ment of detention charges," i. e., to change 
the basic law of contracts and agency to make 
an agent for a disclosed principal liable for 
the obligation of his principal. Reply br. of 
National Industrial "nraffic League, inter­
vening pi. at 3, and see notes 35,39, supra. 

FN4I. Bernard v. United States Aireoach. 
117 F.SUPP. 134. 140-142 (S.D.Cal.l953): 
Southern Pacific Co. v. United States. 272 
U.S. 445.47 S.Ct, 123.71 L.Ed. 343 (1926); 
Thompson v. Chicago, B. & Q. R.R., 157 
I.CC 775 (1929); Turoff v. Eastern Airlines. 
129 F.SUPP. 319. 321 (N.D.IU. 1955): Short-
lev V. Northwestern Airlines. 104 F.Supp. 
152 (D.C.I952): Pacific S.S. Co. v. Cackette. 
8 F.2d 259 (9th Cir. 1925): Thomas v. 
American Airlines. IM F.Supp. g ^ 
fE.D.Arit.1952); Toman v. Mid-Contment 
Airlines. 107 F.Suiip. 345 (W.D.Mo.l952). 
These cases deal primarily widi attempts by 
caniers to ui^ose shorter time Umitations on 
actions brought by passengers than would 
otherwise obtain under the usual statute of 
linutations. These efforts have been consis-
tentiy strack down by courts fmding them to 
be unauthorized unilateral usages of the tariff 
mechanism. 

U i l PlaintifGs suggest that section 202(a) of the Motor 
Carriers Act, 49 U.S.C. S 302(a). audiorizes die 
Conunission to approve the proposed detention rale. 
This section in its entirety provides: 

(a) The provisions of this chapter apply to the trans­
portation of passengers or prqierty by motor caniers 
engaged in interstate or foreign commerce and to the 
procurement of and the provision of facilities for such 
transportation, and the regulation of such transporta-
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tion, and of the procurement thereof̂  and the provision 
of facilities therefor, is [hereby] vested in the Inter­
state Commerce (Commission. 

49 U.S.C. S 302(a) (emphasis added); 49 Stat 543, as 
amended, 54 Stat 920. The key word here is "trans­
portation" and that word is defined by section 203 of 
the Act as follows: 
(19) The "services" and "transportcalorC' to which tiiis 
chapter applies include aU vehicles operated by, for, or 
in die interest of any motor carrier irrespective of 
ownership or of contract, express or implied, together 
with zHX facilities arui property operated or controlled 
by any such carrier or carriers, and used in the 
transportation of passengers or property in interstate 
or foreign commerce or in the performance of any 
service in connection therewith. 

49 U.S.C. S 303(a)(19) (emphasis added). This defi­
nition also refers to "fiicilities," does not defme the 
word, but indicates an intent to include only "facilities 
and property operated or controlled by any [motor] 
carrier or carriers...." (Emphasis added.) With such a 
limitation being placed on the words "transportation 
facilities" in the definitional section, which has gen­
eral effect throughout the entire Act, we find no reason 
indicating diat Congress intended a more expansive 
uiterpretadon to be given to the word "facilities" in 
section 202(a). There is nodiuig in the context of sec­
tion 202(a) that mdicates (Congress intended a differ­
ent meaning for the word. Sections 202(a) and 
203(a)(19) must be read together and it would not be 
reasonable to conclude that when Congress limited 
"transportation" facilities in section 203(aXl9) to 
"facilities ... operated or controlled by any [motor] 
carrier or carrier^ (emphasis added) diat it intended 
to remove the limitation when it referred in section 
202(a) to "facilities ... for [transportation]." These 
provisions are central to the whole Act and it would be 
more in keeping with the principal purpose (Congress 
stated in the title of the Act, which was to provide for 
the "regulation of die transportation ... by motor car­
riers operating in interstate and foreign commerce," 
P.L. 255, Aug. 9,1935, c. 498,49 Stat 543, to not use 
these words to extend the jurisdiction of the (Com­
mission to facilities not operated or controlled by 
motor caniers. We are thus unable to find any intent 
on the part of Congress to extend the plenary juris­
diction of the Commission to the regulation of ter­
minal facilities owned and operated by third parties 
who are not motor caniers under the Act ^^^ More­

over, even if the Commission were vested widi ple­
nary authority to the extent that plaintifEs here con­
tend, die (Commission has decided diat this tariff 
*1124 is unlawfiil. It has thus not exercised the ques­
tioned authority and it is therefore not necessary for 
diis court on diis record to decide the extent of the 
Commission's jurisdiction over such matters. 

FN42. It is also uiapposite for plamtiffs to 
rely upon our decision in American Ex-
port-lsbrandtsen Lines. Inc. v. Federal Mari­
time Commission. 143 U.S.App.D.C. 366. 
444 F.2d 824 (1970). since tiie Federal Ma­
ritime Commission in that case was vested by 
express statutory provision with plenary 
regulatory authority over marine terminals. 
The Interstate Commerce Commission is not 
vested with such jurisdiction over ware­
houses. 

VI 

F121 On die basis of several cases^'^ plaintiffs con­
tend diat the Commission has authority to appnrove 
their imposition of liability for detention charges on 
warehousemen and pier operators even though the 
latter are not "subject to the regulatory jurisdiction of 
die Commission [and] are [not parties]... to contracts 
of carriage." Plaintiff' br. p. II. The cases plamtiff 
cite all involve decisions upholding Commission ju­
risdiction in fact situations where there was "unjust 
discrimination." Such decisions merely decide that 
common caniers subject to the provisions of the In­
terstate Commerce Act could be prevented by the 
Conunission fipm using warehouses as the instra-
mentality whereby they (caniers) give undue and 
unreasonable preferences, advantages, rebates and 
concessions, pay illegal allowances for performing 
loaduig and unloading services to some warehouse­
men and not to others, and are thereby guilty of un­
lawful discrimination relating to transportation.^'^ In 
diose cases the authority of the Commission was ex­
tended to acts and transactions between carriers sub­
ject to the Act and parties not subject to direct regu­
latory jurisdiction of the Commission because of its 
power to prohibit the discrimmatory relationshifP^ 
in which the other parties (warehouses) were directiy 
involved. Here, however, there is no showing that 
motor caniers are unlawfully discriminating with 
respect to anyone and the cases cited by plaintiffs are 
dierefore distinguishable on that basis. That the 
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(Commission may prevent warehouses and others from 
being used as the instrumentality of illegal discrimi­
nation by carriers under its jurisdiction is not equiv­
alent to holding that it has plenary authority to regulate 
the rights, duties and obligations of local independent 
"̂ 1125 warehousemen. Under its duty to prevent un­
lawful discrimination, the power of the (Commission 
would extend to any person used by any common 
cairier, subject to Commission jurisdiction, to im­
plement a pattern of unlawful discrimuiation prohi­
bited by the Act, but such authority would clearly not 
extend to authorizing the Commission to regulate 
persons or transactions which, as here, are not shown 
to mvolve unlawful discrimination. 

FN43. Merchants Warehouse Co. v. United 
States. 283 U.S. 501. 51 S.Ct 505. 75 L.Ed. 
1227 (1931): McCormick Warehouse Com­
pany V. Pennsylvania R. R., 148 LCC 299 
(1928); affd sub nom. Terminal Warehouse 
Co. V. United States. 31 F.2d 951 
(D.C.D.Md.l929): Soudiem Rv. v. United 
States. 186 F.Supp. 29 (N.D.Ala. 1960): 
Shaw Warehouse Co. v. Southern Rv.. 288 
F.2d 759 (Sdl Cir. 1961). 

FN44. At the time Justice Stone wrote the 
decision in Merchants Warehouse Co. v. 
United Stetes. 283 U.S. 501. 511. 51 S.Q. 
505. 75 L.Ed. 1227 (1931). the provision 
prohibiting unlawfiil discrimination upon 
which the Commission based its opinion 
provided: 

Sec. 2. That if any common canier subject 
to the provisions of this Act shall, directly 
or indirectly, by any special rate, rebate, 
drawback, or other device, charge, de­
mand, collect, or receive firom any person 
or persons a greater or less compensation 
for any service rendered, or to be rendered, 
in the transportation of passengers or 
property or the transmission of intelli­
gence, subject to the provisions ofthis Act, 
than it charges, demands, collects, or 
receives from any other person or persons 
for doing for him or diem a like and con-
tenqioraneous service in die transportation 
or transmission of a like kind of traffic or 
message under substantially similar cir­
cumstances and conditions, such common 

carrier shall be deemed guilty of unjust 
discrimination, which is hereby prohibited 
and declared to be unlawfiil. 

Feb. 28,1920, c. 91, § 404,41 Stat 479. 

FN4S. See especially. Merchants Warehouse 
Co. v. United Stetes. 283 U.S. 501. 512. 51 
S.Ct. SOS. 509. 75 L.Ed. 1227 (193n. where 
the (Court refisrs to "the relationship between 
persons and rail caniers, with which the 
Commission is authorized to deal ...." In 
McCormick Warehouse Co. v. Pennsylvania 
R.R., 148 LC.C. 299,306 (1928), it was clear 
that the Commission was acting with respect 
to a "practice ... [resulting] in unjust dis­
crimination." Similarly unlawful discrimina­
tion in "services" gave the Commission ju­
risdiction in Terminal Warehouse Co. v. 
United States. 31 F.2d 951. 958 
(D.Md.1929). In Southern Ry. v. United 
States. 186 F.Supp. 29. 36 (N.D.Ala.l960) 
and Shaw Warehouse Co. v. Soudiem Rv.. 
288 P.2d 759 (5di Ch. 1961) it was prohi­
bited rental "practices." 

VII 

[13] PlauitifIs also argue that even if a contractual 
relationship must exist between a canier and a ware­
houseman before demurrage may be assessed agauist 
the latter, such a relationship does exist in die form of 
a quasi contract. In support of this quasi contract 
theory plaintiffs contend that when the warehouseman 
causes a detention of the carrier's equipment such 
warehouseman has received a benefit which gives rise 
to a quasi contractual relationship. Quasi contracts are 
created by law for reasons of justice to prevent unjust 
enrichment of a party, regardless of the expressed 
intentions of the parties.^^ While quasi contracts 
have been created in a variety of situations where one 
party has clearly bestowed a benefit upon another, ^^^ 
we decline to create such a contract here where the 
unjust enrichment of the warehouseman or other agent 
is so uncertain. We have not been referred to, nor has 
our own research disclosed, any cases which have held 
that die benefits which a warehouseman or agent 
might receive when he detams a canier's equipment 
are such that the warehouseman should be required to 
compensate the carriers by way of demunage. Indeed 
we feel that it would be an unprecedented use of the 
term "demurrage" to characterize it as compensation 
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for a benefit bestowed upon a party.^'^ In its trae 
sense demuirage is part compensation to die carrier 
and inpart a penalty to secure the release of equip­
ment,'^'^ and in many situations it may be exacted 
even though no person was benefited. 

FN46. Osbom v. Boemg Ahplane Co.. 309 
F.2d 99. 102 (9di Cir. 1962): Hill v. Wax-
berg. 237 F.2d 936. 939. 16 Alaska 477 f9di 
Cir. 1956): Maple Island Fann v. Bitterling. 
209 F.2d 867.876 (8di Cir. 1954). See abo 1 
Corbin on Contracts § 19 (1963). 

FN47. See, e. g, Bavne v. United States. 93 
U.S. 642. 23 L.Ed. 997 (1876): Fidelity and 
Deposit Co. of Md. v. Hanis. 360 F.2d 402 
i m CiL l2fiQ; Matffege v, 
Moore-McCormack Lines. 158 F.2d 631 (2d 
Cir. 1946): Schenley Distillers Corp. v. 
Kinsev DistilUng Corp.. 136 F.2d 350 (3d 
Cir. 1943). 

FN48. The primary purpose of demurrage 
charges is to promote car efficiency by pe­
nalizing under detention of cars. Pennsyl­
vania RJl. V. Kittanning Iron & Steel Mfg. 
Co.. 253 U.S. 319. 323. 40 S.Ct 532. 64 
L.Ed. 928(1920). While a secondary purpose 
of demunage b to compensate the canier for 
the use of his car. Turner Lumber Co. v. 
Chicago. M. & St. P. Ry.. 271 U.S. 259.262 
(1926). we feel this purpose is motivated not 
by a concern that the party detaining the car 
has been benefited, but that the canier has 
suffered some detriment 

FN49. Turner D. & L. Lumber Co. v. Chi­
cago. M. & St P. Rv.. 271 U.S. 259.262.46 
S.Ct. 530. 70 L.Ed. 934 (1926): Edward 
Hines Yellow Pine Trastees v. United Stetes. 
263 U.S. 143.145.44 S.Ct 72. 68 L.Ed. 216 
(1923): Pennsvlvania R.R. v. Kittanning Lron 
& Steel Co.. 253 U.S. 319.323.40 S.Ct 532. 
64 L.Ed. 928 (1920): Investigation and Sus­
pension of Advances in Demunage Charges, 
25 I.CC 314, 315 (1912). See note 30, su­
pra. 

Plaintiffs also rely on Indiana Harbor Belt R. R. v. 
Jacob Stem & Sons. 37 F.Supp. 690 (N.D.I11.194I). to 
siqiport their quasi contract theory, however, we find 

this reliance wholly misplaced. In diat case a canier 
sought to recover demurrage fixim a consignee for 
detention of the canier's railroad cars despite the fact 
that the cars had been leased to die consignee and were 
resting on the consignee's own tracks. The court held 
that in such a situation there was no consideration for a 
contract to assess demunage against the consignee. 
While diat court stated dtat "that contractual states is 
that which arises under a day-by-day contract for such 
storage service," it was refening to a Uability aris-
uig*I126 out of a contract of transportation between 
die shipper and the carrier, and we find nothing therein 
to support the judicial creation of an obligation to pay 
demunage in the situation where, as here, the parties 
have no contractual relationship with each other. 

VIII 

Finally, we note it has been unnecessary to reply to 
plaintiffs' contention diat the Commission's brief to 
this court relied on a post hoc rationalization ^ '^ 
because diat portion of our decision set forth in II 
above is alone dispositive of the case and it relies 
solely upon the Commission's opinion. ^^^ 

FN50. Burlington Truck Lines. Inc. v. United 
States. 371 U.S. 156. 168. 83 S.Ct 239. 9 
L.Ed.2d 207 (1962). 

FN51. In view of die disposition we make of 
the case it is likewise unnecessary to deal 
with the Commission's finding that the pro­
posed tariff was unclear and indefinite. 

It is dius our opinion that plaintiffs were mistaken 
when diey concluded they could use a tariff to impose 
liability upon warehousemen and odiers who are not 
designated as consignors or consignees. Clearly those 
cases which indicate that demurrage may be imposed 
by a tariff only authorize the imposition of such lia­
bility uiwn those who by the transportation contract in 
effect become consignors or consignees in their own 
name. We do not interpret those cases as changing 
fundamentals of contract or agency law and we are 
unwiUing to attempt to make such change in the law 
by this opinion. In so concluding we are not unmindfiil 
of the fact that motor caniers have an adequate re­
medy to collect demurrage charges firom consignors 
and consignees and may require them to guarantee the 
payment of such charges when delay is caused by their 
agents. E ^ 
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FN52. Caniers and shippers are free to con­
tract regarding the payment of caniers' 
charges. Louisville & N. R.R. v. Central 
Iron Co.. 265 U.S. 59. 66. 44 S.Ct. 441. 68 
L.Ed. 900(1924). 

We dierefore affum the order of die Interstate Com­
merce (Commission and dismiss the complauit^'^ 

FN53. We do not discuss what plaintiffs al­
leged to be an "order" of the Interstate 
Commerce Commission issued on October 
20,1969, since the Commission's action was 
held to be "unlawful" in A. E. Stalev Mfg. 
Co. V. United States. 310 F.Supp. 485. 489 
fD.Minn.l970). 

Judgment accordingly. 

D.C.D.C, 1972. 
Middle Atiantic Conference v. U.S. 
353 F.Supp. 1109 

END OF DOCUMENT 
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No. 38484 

DiETENTION OF MOTOR VBHIGLES— 
MIDDLE ATLANTIO AUD NEW ENGLAND TERSITORT 

DeeldeiDeoeniiberl9,'t9Bi 

Fn^osed rale for detennining diareeB for detention of Tehicles of motor common 
carrieis in middle Atlantic teirltbx; and between tbat terrltotr and New 
England, found nnjnst andi unreasonable. New mle prescribed for 1-year 
trial period. Appropriate order entered. 

Bryce Rea^ Jr.^ J . I i . AdeUeeiy Nuel D. Belnapy A. M.- Bluestine, 
F. H. Floyd, Burton FuOer, Bernard If. Omgerich, 0. F . Hardy, T. F . 
KUroy, Ataecender MarJsowUB, Herman Matikei, Ambrose A. Suehf 
O. A. Svthedand, and W. M. Wait ioc respondents. 

P . J. Batt, Hewitt Biaett, B. A. Blockiy E. M. Boyne, G. W. Oaterson, 
. O. Orimm, Da3a C. DUUm, C. F. Fisher III^ J . J. Flailey, Riohaad 

J. Cfoffe, B. G, Gavttey, John A. Chripri, J. W. Hamfvn, K. R. Hau<^, 
A. W. Jaooeks, Louis'Karfioly J. D. Keefe, E. 0. Kerdan, B. E. Knud-
son, J . E. Nedle, L. P . Ndson, Arthar Olsen, Warren A. Rawsony 
OharlesR.Seal,P.G.Shamion,R.A.Sndfh,D.J.Speert,A. W. Todd, 
Clarence D. Todd, W. L. Trams, B. A. Weathers, and B. R. Werte for 
other paifies. 

BEPOBT OV TEDS CojaoaBSioiT 

B T XHB CounassioD': 
This is an iuTestigation instituted on our own motion by order of 

October 25,1960, "into charges for the detention of vehicles incident 
to the loading or unloading of truckload shipments, and the rules, regn-
lations, and practices in connection therewith, of all common carriers 
by motor operating in middle Atlantic territory and between that 
tenitory and New England territory, as defined in Ex Parte No. MO-
20 and Ex Parte No. M(3-22,34 M.C.C. 501,631-633 and 8 M.O.C. 287, 
330-331, * *. *." All common carriers of property by inotor vehide 
operating in middle Atlantic territory and between that territory and 
New England territory were made respondents, and they and all other 
persons interested were gi-raa an opportunity to present evidence bear-
nig on the question whether we should prescribe a rule for determining 
tlie charges for sadi detention sought by the petitioner, the Middle 
Atlantic Confermce (hereinafter sometimes called the conference), 
tariff-publishing agent for approximately 1,800 motor common oar­

ers. Excepiaons to the recommended report were filed by the cdn-
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ferencj^and y^iiifn^P.Pfirti^ .i?pliQ4> Oiir conclusions differ from thJc^':' 
recommendeij. Exceptions and requested findings liot specifically dis-' 
CQSsed herein nor reflected in the findings and conclusions have been 
considered and found not justified. 

In its petition, filed April 29,1960, the conference stated that "the 
preset rules or lack of uoiformity among the carriers "vrith respect 
to detention charges has created chaos in the area." Notice of the 
petition, together with the text of the rule proposed by the petitioner 
which is set forth in appendix A to this report, was published in the 
Federal Begister, and comments were invited on the request for an 
investigation. Bepresentations or replies were received from 29 motor 
carrieis, 42 shippers, warehousemen, port authorities, et cetera, and 
1 rail carrier; and 36 others expressed interest in the proceeding. 
Upon conalderation of those communications, "fro determined that such 
an investigation was desirable. Special rules of procedure were pro­
mulgated, and evidence was submitted in the form of verified state­
ments. Parties desiring to file briefs were permitted to do so. 

This is a rulemaking proceeding governed by section 4(a) of the 
Administrative Procedure Act, which requires that notice of pro­
posed rulemaking shall include, among other things, "(2) reference 
to the authority under which the rule is proposed." In the petition of 
April 29,1960, before referred to, and our first notice, it was stated 
that the rule to be prescribed would be "pursuant to its authority 
under Section 216 (e) of the Interstate Commerce Act." That section 
authorizes the Commisdon in proceedings involving common carriers 
by motor vehicle to "determine and prescribe the lawful rate, fare, or 
charge or the maximum or minimum, or maximum and minimum rate, 
fare, or charge thereafter to be observed, or the lawful classification, 
rule, regulation, or practice thereafter to be made effective." 

In its brief, however, the petitioner states that the Commission 
should prescribe the proposed rule "in performance of its duty under 
Section 204(a) (1) of the Interstate Ooimnerce Act to 'regulate com­
mon carrieis by motor vehicle * * * and to that end [to] establish 
reasonable requirements with respect to cantinuous and adequate serv­
ice.' " While the authority referred to. in our first notice properly 
might have included also section 204(a) (1), it seems to us that refer­
ence to section 216(e), which provides that in certain circumstances, 
including iavestigations on our own initiatiye, we "shall determine 
and prescribe the lawful * •* * charge * * "* or the lawful * * * 
rule, regulation, or practice thereafter to be made effective * * *," is 
"sufiSiciently precise to apprise interested persons of the agency's legal 
authority to issue the proposed rule." * 

^ Attoner Geneial's Mutual on tbe AdmlulEtr&tlye Froceaure Act, 1817, la the analysUt 
of seetlon 1(a) of tbat aet. at pag* 29. 
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In 1956, isL Glass Saies, Middle AHantio <& New England Territories, 
67 M.G.C. 741, concerning among other things the lawfulness of cer­
tain arbitraries added to rates to and from steamship piers in New 
York, N.T., and Philadelphia, Pa., to compensate for delays in moving 
vehicles to and from the docks' and in loading or unloading vessels, 
division 3 found that the proposed assessment of fixed charges per 
hundfedwnght was not shown to be justified, without prejudice, how­
ever, to Hub ^tablishment of lawful charges for the detention of 
vehides beyond reasonable periods of free time. The conference inter­
prets the latter as an admonition to establish such charges, and early 
in 1957, it published provisions designated as rule 47. However, since 
adoption of the rule was optional, and numerous members declined 
concurrence, it was not effective. 

When tiie petition herein was filed, 13 conference memberff had no 
detention rule, 20 maintained proviaons other than rule 47, and, where 
published, the latter did not apply from or to 45 rate groups in the 
Pittsburgh, Pa., area, between points in New JeiBey and New York, 
including Long Island, in the New York City area, from thence to 
points in middle Atlantic territory, or from thence to points in New 
Jersey and Pennsylvania in the Philadelphia area, and it was not 
applicable on specific movements of glassware, iron and steel, liquids 
in bulk, foodstuffs, groceries, acids and chemicals, boxes, alcoholic 
liquors, and containers. In addition, the tariffs of 11 other publishing 
agents contained 16 different rules, and 21 individual carriers pub> 
lished 26 different rules. 

The conference and supporting carriers urge that the failure to 
assess and collect charges fbr undue detention requires higher rate 
levels to recover the costs thus incurred, and penalizes consignors and 
consignees who do not tmduly detain equipment. One supporting 
carrier, operating principally in New Jersey, estimates that a uni­
formly effective rule would reduce its annual costs by $50,000. An­
other, obtaining 90 percent of its traffic in the affected area which, in 
1960, approximated 18,000 truckloads averaging 30,000 pounds, esti­
mated that its savings would be nearly $100,000 annually if 1 hour 
could be saved in pickup or delivery, based on drivers' wages, including 
fringe benefits and payroll tarns, averaging over $3 an hour, and 
equipment costs of about $2.50 an hour, for 18,000 hours. 

To obtain information concerning the extent of detention, the 
conference sent a questionnaire to members regarding their operations 
during the month of October 1960. The 20 carriers which responded 
showed a total of 210 vehicles with truckload shipments detained 
beyond free time, involving 28 con^gnors and 49 consignees, located 
at 46 points in "^rginia, Maryland, Pennsylvania, New Jersey, Dela-

318 LCC. 

,11 

• •4 

4 

H 

n 



i l , 

596 INTEBSTATS COMUERCB COMMISSIOIT BBFORTS 

wai-e, and Massachusetts, and at Washington, I>.C. The total elapsed 
free tune and detention was 1,425 hours, averaging 6.8 hours per 
vehicle. 

The rule now proposed, se* forth in appendix A to tliis report, 
follows the outline of rule 47, some of its provisions b«ng identical. 
Begarding section 1(b), the conference recognizes that disagreement 
might arise over whe^er or not detention is caused by consignor-
consignee or by the carrier, but it believes that the record requireid by 
the rule would provide the basis for decision. The'carrier is said 
to be at fault at times, as when equipment breakdowns or the presenta­
tion of improper shipping documents cause delays. Most delays are 
encountered, it is stated, in waiting to spot vehicles for loading or 
unloading, and in failure promptly to present shipping papers when 
loading or unloading is completed. 

Concerning the exception to section 11(a), dealing with carrier 
inability to meet prearranged arrival schedules, the conference states 
that such schedules have become a common practice and that they 
tend to relieve congestion. 

The free time provided in section I I I is more liberal than tiiat 
extended by rule 47. Experience has shown, according to the confer­
ence, that if free time is less liberal the tendency is for shippers of 
larger lots to reduce the size of loads to avoid detention charges. 
To compensate for the liberalization, the proposed d^^ention charges 
set forth in section lY are higher than those in rule 47 in effect at 
the time the verified statements were filed. The former range from 
$10 per veliide for 60 minutes or less, to $30 for delays of 151-180 
minutes, compared with $3.34 for 60 minutes or less and $21.14 for 
delays of 166-180 minutes under rule 47. The conference acknowl­
edges that on the basis of "bare costs" the charges could be less, but 
considering the liberalization of free time and the cumulative loss 
of opportunity to handle additional business, it regards $10 an hour 
as reasonable penalty and compensation. As an indication of the 
effect of unreasonable detention, it calculates that if 36 minutes could 
be saved in pickup time and in ddivery time, representing 6 percent 
of 24 hours, the equivalrait of 650 vehicles of its members' estimated 
13,000 tractor-trailers would be freed. At a tractor pij4̂ e of $13,000 
depreciated in 4 years, and a trailer price of $8,000 depreciated in 
10 years, the annual saving, so computed, would be $2,632,500. 

With respect to the limitation in section Y that the rule applies 
only when the carrier furnishes its employees or power units, and 
not when trailers are placed without power assistance of the carrier, 
the conference does not now publish a charge for spotting, but it 
states that the matter is under consideration. 
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Tariff-publishing agents in other territories, the Southetn Motor 
Carriers Bate Conference, Inc., New England Motor Bate Bureau, Inc., 
Niagara Frontier Tariff Bureau, Inc, and Empire State Hi^way 
Transport Association, Incw, support the proposed rule^ either 
expressly or inferentially indicating that if it is approved herein, it 
will be extended. The Southern Conference has no opinion on the 
spedfic wording, but emphasizes that any rule which is approved 
must be applied by all carriers and at all points in the territory, 
regaxdless of origin or destination outside that territory. The 
National Motor Equipment Interchange Committee, organized to 
improve interdiange practices and procedures, has roughly 550 
members, of which 40 percent are domiciled, and over lialf are opera­
ting to, from, or within the area here considered. The difficulty 
encountered in. inducing some using carriers to pay per diem on 
equipment to the owning carriers is due in part to the objection to 
paying for use while the equipment is idle at a shipper^ dodr. While 
the proposed rule does not cbntemplate diarging for detention of 
trailers, the committee states that it would be helpful to the using 
carriers. 

The Ei^tem Industrial Traffic League, an organizalion of shippers 
and receivers, supports the rule in its recognition that ineffident use 
of available equipment increases the carriers* cost of doing business, 
with a consequent effect on the level of rated. I t coi^tends that ship­
pers who unreasonably detain equipment without being charged are 
unduly preferred and those who promptly rdease vehides are unduly 
prejudiced. Also, the league urges, a detention rule must be required 
of all carriers operating in the territory; otherwise, some .individual 
carriers will flag out, and others, for competitive reasons, will not d>-
serve the rule, leading to discrimination. I t regards the free time under 
the proposed rule as suffident and the charges provided therein as 
adequate to serve as a deterrent. 

The Capitol Steel Corporation, a fabricator of reinfordng steel 
bars with plants at Baltimore, Md., and Jersey City, N.J., supports 
the proposed rule. Its consignees dther unload by crane or are 
expected to have a sufficient number of construction workers available 
for the unloading. Delays are not unusual when the workers are 
not present, and diarges tiierefor are warranted. This shipper 
suggests, however, that on overflow shipments where the two (or 
more) vehides arrive at the same time, the computation of time on 
the second vdiicle (and any others) should not begin until the first 
(or preceding) vdiicle has been unloaded. 
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One statement was filed on behalf of 15 carrier-members • of the 
conference whidi do not now partidpate in a detention rule, although 
eadi in the past has published sudi a rule but could not maintain 
it because of competition and the lade of niiif omnty. They strongly 
support the need for a rule and urge that it be required of all carriers 
operating in the territory, whether conference members or not How­
ever, they suggest changes and additions, as follows: The bill of 
lading and other diipping documents should state that detention 
diarges are in force. Provision should be made for detention 
diarges also on trailers, and should be applied at all points and by 
all carriers in the territory. Such a provision should apply when 
the tariff requires shipper-consignee loading and unloading, and a 
diarge of $10 should be assessed for each 24-hour period or fraction 
thereof after 48 hours' free time, beginning with the spotting of the 
trailer. Another provision should be made for induding the dapsa 
of time after "constructive" placement as a part of free time. "The 
exception to section 11(a), regarding carrier inability to maintain 
a prearranged sdiedule, is vague and indefinite and is subject to 
manipulation by either diipper or carrier. The statement in section 
1(b), indicating that the rule wUl not apply wh^e deitention is attri­
butable to the carrier, also is vague and will promote destructive 
competition and increase policing problems. These latter two pro­
visions should be eliminated. • 

National Tank Trudc Carriers', Inc., an association of regulated 
tank-trudc carriers of traffic in bulk, and Eastern Tank Carrier 
Conference, Inc, whidi publidies a tariff containing a detention rule 
for many of such carriers, oppose the mle solely to the extent that 
it is not restricted against application to the transportation of com­
modities in bulk in tank vdiides. ' They point out that detention 
rules maintained by carriers of the latter type differ conspicuoxisly 
from those of general-commodity haulers, especially with respect to 
the amount of free time allowed and the amount̂  of charges assessed 
for detention. The manner of loading and unloading bulk goods 
differs greatly. There is no problem of observance of the established 
detention rules in connection' with sndi transportation, and it is 
contended that there is no justification for the prescription of the 
proxKised rule for carriers engaged in such operations. ^ 

The Heavy and Spedalized Carriers Tariff Bureau, agent for about 
100 spedalized irregular-route motor common carriers, is opposed to 

3 B & P Motor StacprsES, Inc.; Etamer Bros. IVelcU Unes, Inc.; Uglitnloc Bxpten, Inc.; 
North Biaddock Motor Lines, I n a ; Bazor Btpress, Inc.; Bleystone I.aTmnee Transfer 
and Stoiasa Company; PUIadelpUarPlttsbursb Carriers. Inc.; Motor Age Transit Unes, 
Inc.; Continental Transportation, Inc.; Helm's Bxpreaa Inc.; Zeno ITrelgbtways, Inc.; 
Eeystone Transfer Company, Inc.; Leonard Bros. Motor Bzp. BerTlce, Inc.; Scbreiber 
Tracking CompanTi Inc.; and Standard Motor Freiglit, Inc. 
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the maintenance of the mle by the carriers it represents. Iil addition 
to the use of special equipment for over-the-road service, other 
special equipment is used in loading and unloading. Heavy haulers 
publish their own provisions for free time and detenticoi diarges, 
drastically different from those proposed, which have been an 
intrinsic part of their rate structure. The cost of their equipmesnt 
is much higher than that of general-commodity carriers, and their 
crews indude riggers and erectors who draw wages entirdy unrdated 
to general drivers and hdpers. 

The Sted Carriers Tariff Assodation, Inc, representing 82 carriers 
eugaged^rimarily in hauling iron and steel aitides, also opposes 
the rule from Uta standpoint of their own operations. I t is urged 
that the basic 800 minutes of free time proposed in the mle is more 
than is needed on such traffic, that the rule is designed for general-
commodity haulers, and that any rule required to b6 maintained by 
the sted carriers' should consider the peculiarities of their operations. 

Six respcxndents • operating dump trucks oppose application of 
the rule to their budness. They state that loading and unloading 
of such equipment is extremdy fast Oompated with that of standard 
vdiides, and the maintenance of the records which ihe rule would 
require would cut the number of daily trips and decrease efficiency. 
' Malone Frdght Lines, Inc, opposes the mle because it omits trailers 
and iadudes the exception to the computation of time regarding 
prearranged schedules. I t asserts that the proposed mle is virtually 
the same as that published in thei South for most members of the 
Southern Conference. Another objection made is that "notification" 
of arrival and "respondble representative" are not adequatdy defined. 
Concerning the optional prearranged sdiedules it asks whether 
delivery would be restricted to a carrier's normal working hours, and 
^ t e s that records of such schedtQes should be required. I t believes, 
however, that they are contrary to the terms of the uniform bill of 
lading whidi proride that no carrier is obligated to transport goods 
according to any particular schedule. Also, it criticizes the failure 
to provide a penalty to consignors-consignees when they do not meet 
Budi sdiedules, and the possibility of undue prejudice to shippers of 
less-than-truckload and any-quantiiy lots. 

The Transport Corporation, a motor common- carrier, objects to 
any g^eral prescription of the rule. I t flagged out of mle 47, not 
because of competition, but to avoid noncompliance in instances 
where its drivers did not keep the required records. I t urges that, 

•Benjamiii H. Heir, doing bnstness as Ben 's Motor Bzprcss; Chester Caniers, Inc.; 
lEonneth X. and Harry B. Zechman, doing bnsiness as Bine Diamond'Cp;apany; Thomas I*. 
B«(by, doing Inisiness a* HarylanO-PennsrlTuiia Xxpress; WUbnr TL Johiu; and Irrin W. 
ZfiClbllULDU 
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historically, detention diarges in the motor carrier industry have been 
established by independent action when needed. Undue detention 
is not one of this carrier's problems; it daims that with rigid enforce­
ment it would obtain less than $100 annually. Failure to provide 
for a charge for spotting trailers, whidi it mdntains is more costly 
than detention, is regarded as unfairl 
' The Chesapeake and Ohio Boilway Company opposes the rule to 

the extent that it would make rail carriers consignors-condgnees 
in the definitions of notes B and G. I t points out tliat railroads 
are not parties to the respondents' contracts of carriage, and the latter 
do not explain how the rule can be thus extended. Bail carriers, it 
is contended, derive no benefit from the use of motor carrier equip­
ment and som^ train schedules would not permit acceptance of ship­
ments from vehides within the free time. Rail equipment must be ob­
tained from cat-supply points; it is not available at all stations to 
which truck shipments move. Similarly, switching operations would 
be affected, it is urged, including those at rail-operated piers. Also, 
the exception to section 11(a) is said to protect the motor carrier 
but not the railroad, assuming it to be a proper consignee Com­
parison is made of the assessment of charges on a per-hour basis 
by tbe respondents with the per diem basis maintained by the railroads. 

The New York Terminal Conference, oti assodation of dtejomship 
companies and stevedores operating piers at the {lort of New York, 
opposes any application of the rule at ocean piers. I t points out the 
following: The respondbility for loading and unloading at the piers 
is that of the owner of the goods, not of the steamship company. 
The interchange is between two common carriers. The two purposes 
of demurrage or detention charges, namdy, to encoiuage effidency and 
to compensate for idle equipment, would not be accomplished h j 
assessing diarges at ihe piers. The operators have no control over 
traffic moving over ithe docks, and they cannot be required to pay 
such charges. The Federal Maritime Board regulates ocean piers. 

To similar effect is the, opposition of the Vii^ginia State Ports 
Authority whidi alleges that terminal operators are not responsible 
for detentions, but under notes B and 0 i t appears that they would 
be billed. It is also urged that it would be unfair to charge the 
inland shippers or recdvers, who have no control over detmtion at 
tbe piers. 

Eight * members of the National Assodation of Befrigerated Ware­
houses, Inc., representing companies operating sudi wardious^ in 

«Hndson BeMgeraiInf Company; Noith Bast Cold Storage Corporatinn; Upton Cold 
Storage Company; Adantic Company (Merchants Ice St Cold Storage Plant) ; Qaincr 
Market Cold Storage A Wareboass Company; Merchants BeOlgerating Company; Qnaker 
City Cold Storage G6mpany, Inc.; Meicfaonts Terminal Corpoiatloo. 
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the. considered area, filed statements opposing the rule as it 
'.Vwo'uld apply to them. T h ^ urge that they are not sbippers-

• . = , « ! • 

'̂V^WF' ' consignees but are like public utilities, holding themsdves out to store 
.̂''•uiT- ' S^**^ ^°^ ^ ^ g^eral public A large part of the traffic is exempt 

?/>;||p;'. ' from regulation. Shippers and condgnees have no control over ship­
ments at the warehouses. In connection with loading or unloading, 
goods and equipment must be inspected and temperatures taken, and 
ddaj^s sometimes occur because operators have local deliveries to 
make over tlie dock in the mornings. The former precedures are 

' ̂  directly rdated to the public health and cannot be avoided. 
fl . The National Fisheries Institute, Inc, a nationwide trade associa-

•; j' tion of producersr of fresh and frozen fishery products, opposes the 
rule because it fails to reflect the special transportation characteristics 

% of perishable foods. They must be stored in refrigerated facilities, 
si. which are'at a premium in the middle Atlantic area, espedally in 
"]{ New York and Philaddphia, and are not equipped to accommodate 
. ̂  the growing number of motor carriers which are att^npting to par-
' tidpate in the traffic. The commerdal cold-storage warehouses are 
I the prindpal ddivery points, and the proposed detention charges 

would be borne by the consignors-consignees, who have no control over 
detention at those points. The rule is criticized for failing to provide 
compensation to shippers-recdvers when empty vehides are not fur-

• nidied or ddiveries are not made with dispatch. If the rule is never­
theless to be approved, modification is sought as follows: (1) When a 
shipment moves in two or more vdiides which arrive simultaneously, 

, free time should not begih to mn on the remaining vehides until the 
preceding vehide or vehides have been unloaded; (2) there should be 
a provision for a reasonable time within which a carrier's employees 
must perform the loading-unloading; otherwise, plain inefficiency 
could cause charges to accrue; (3) there should be some method for 
recording the fact of prearranged arrival schedules; (4) additional 
free time should be provided fbr pre-cooling equipment before loading, 
and also for the required inspections and sampling of temperatures 
throughout the lading at origin and destination; and (5) a plan like 
a railroad average demurrage agreement should be provided to permit 
the accrual of credits for prompt rdease prior to the dapse of 
free time. 

The National Biscuit Company opposes the proposed rule on the 
groimd of uncertainty as to who is to decide when the detention is 
attributable to the carriers; also, it attadcs the exception to section 
11(a) as providing an "out" for the carriers' failure to comply. Con­
cerning the provision for completion of loading-unloading on the 
next day when it is not accomplished by the end of the shipper-
receiver's normal working day, it suggests that the latter* should have 
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an option. The free time allowed in colunm B of section Xlt it 
daims, could result in substantial added time after a stopoff of onlv 
a few minutes' duration. I t believes that tiie recordkeeping require­
ments of section VI should indude a "reason for delay, if any," and a 
showing of the time dapsed between arrival and departure to protect 
against driver dday in unloading. In addition, it contends that noti­
fication of planned ddivery time should be required. 

Continental Can Company, Inc., is opposed to the sections concern­
ing free time and the amount of the charges. As to the former it 
urges that the weight of the lading has no direct rdation to the time 
required to load or unload, that the number of units which must be 
handled controls, and that consequently the varying free time would 
be unduly prejudidal and preferential. It suggests a uniform free 
time of 300 minutes on all trnddoads; and under column B, a total of 
300 minutes for all stops, eadi stop to be allowed free time based on 
the ratio of the weight unloaded to the total weight Begarding 
diarges, based on its private operations, it states that the New York 
drivers' wage scale, induding all fringe benefits, is $8.78 an hour, that 
the average depredation on a tractor is $1.20 an hour, and that 
therefore the hourly detention diarge' should be $5 instead of $10. 
With respect to the position of certain other parties that the spotting 
of trailers be included, it stresses thatsuch a matter is beyond the scope 
of the issues before us here. 

The United States Sted Corporation bdieves that the selection of 
the "respondble representative" in section 11(a) diould not be left to 
the discretion of the driver, and that reference tiierein to "pr^nise" is 
too indeSnite, especially in a large plant area with more than one dock 
facility. I t contends that time should not begin until the vehicle is 
available at the actual loading-unloading station, and while recog­
nizing that such was likdy the intention of the framers it suggests that 
the provisions could be darified by adding "designated by the con­
signor or consignee" after "respondble representative," and adding 
"at the location on the premises specified by the condgnor or con-
dgnee" after "either." With respect to the- amount of proposed 
diarges, it asserts that iron and steel artides are generally transported 
on flat-bed trailers for which rental diarges are less than for van-type 
equipment, and no helpers are needed to load and unload; thus, it 
urges that detention diarges should vary t^ith'the type of equipment. 
Begarding the prearranged-schedule exception to section 11(a), it 
bdieves it should remain, since it has found that such sdieduling 
avoids undue ddays to carriers and shippers. 

Swift & Company, a meatpacking firm, suggests a diange of word­
ing in the provisions of section V to avoid any confndon, by adding 
"by carrier" after "Where trailers are spotted," and adding "during 
the loading or unloading period" after "power unit(s)." 
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The Olin Mathieson Chanical Corporation opposes the rule as pro­
viding no incentive for expedition in loading-unloading since no 
credits would be allowed for spedal promptness, as likdy to generate 
arguments concerning whidi party is at fault for dday, as increasing 
the derical costs of all concerned, and as encouraging the extendon of 
private or contract trudc carriage and of rail plans I I I and 17 service. 

Tlie Kraft Foods Division of National Dairy Products Corporation 
opposes any general application of the proposed rule, urging the be­
lief that only actual experience can devdop the proper factors to be 
treated. I t states that a few large cities appear to be the source of 
most of the detention problem. The exception with respect to prear-
rangement schedules is supported. This is a feature under which it 
has operated, holding dock space for vdiicles when notified 1 day in 
advance. > 

The Eastern Freezers Association, a trade organization of firms 
which grow, process, package, and distribute frozen foods, opposes the 
rule. I t contends that lack of advance notice of truck arrival is the 
prindpal cause of detention. Since the rule''would apply only to 
common carriers, it foresees the extension of preference to those car­
riers in loading-iinloading matters and prejudice to contract, private, 
intrastate, and exempt carriers^ unless loading-unloading is required 
in the Order of arrival. The charges are' regarded as exorbitant, $5 an 
hour bdng conddered adequate. Additional free time is hdd to be 
necessary on frozen foods to permit precooling, inspection, and tem­
perature recording. 

The Coordinating Committee of the Food Industries, an assodation 
of 48 trade groups located largdyin the Northeast, suggests the 
following dianges or additions to the proposed mle: Consdgnors-
condgnees should be permitted to sdiedule arrival time for all 
vdiides which are to be loaded-unloaded by the carriers' employees, 
so that condgnors-consignees will not be penalized by the former's 
ineffidendes. A $5'chatge "for eadi 12 hour detention period" would 
be adequate to encourage prompt release. 

The Brooklyn (N.Y.) Chamber ofCommwce, Inc, states that a pro-
vidon diould be included requiring carriers to specify a time for 
pickup and delivery because such scheduling would result in more 
effident and economic operations. 

The Food Distributors Association of Philadelphia Trade Area, an 
organization of six food firms, opposes the rule as fatally deficient 
in that its operation depends on carrier employees over whom con­
signors-condgnees have no control. Two of its members whidi recd've 
merdiandise around the dock have found that when little or no 
recdver supervidon (which is not that party's respondbility) is 
present from midnight to 8 a.m., advantage is taken of that fact. I t 
disagrees that such condderations would be reflected in the records 
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- SO tiiat the dday would be attributed to the carrier. If, as indicated 
a mle for spotting trailers is under condderation, such a mle would^ 
be so related to a jx3t6 for detention that the latter should not be 
decided sep&ratdy. Begarding spedfic providons of the proposed 
rule, this assodation comments as follows: Section 1(a) should be 
darified to show that the rule does not apply on diipments moving at 
assembling and distribution rates. The problem of determining 
fault for detention under section 1(b) might be solved by separating 
waiting time and unloading time; on the former, condgnors-consignees 
can exerdse some control, while tlie latter is usually govern^ by 
carrier personnel. Haphazard preparation of diipping documents 
by carriers is another cause of dday, and there should be a reqnu-e-
ment th&t such documents be suJBSciently accurate to permit checking 
the lading while unloading. Concerning section I I (a), it bdieves that 
the provision for arrival of a vehicle "as close" to tiie consignor's-
condgnee's premises "as conditions * * * will permit" is too indefi­
nite, and that tlie exception to that providon regarding preaiTanged 
schedules is meaningless because many carriers refuse to sdiedule. 
In (b), normal business hours should be specified on the diipping 
documents, and the carrier's employees should coordinate their meal 
period with that of the consignors-condgnees. The charges spedfied 
in section IV are regarded as too high. The keeping of records in 
section YI should consider the suggestion of separating, waiting, and 
loading-unloading time, and the "rdeased for departure" note in (d) 
should be changed to require the time the loading-unloading was 
completed; and all such information should be recorded on tlie copy 
of the shipping document presented to the consignor-condgnee. 

The Owens-Illinois Glass Company, with 12 manufacturing plants 
and 5 warehonses in middle Atlantic territory, objects that the pro­
posed mle would have no application to contract carriers or intrastate 
common carriers. I t assails the diarges as exorbitant, daiming that 
it can rent a vehicle and driver for $6.50 to $6.75 an hour. 

The Lincoln Electric Company of Cleyeland, Ohio, engaged in the 
manufacture, sale, and distribution of electric-arc welding equipment 
and supplies, urges that, conddering the nature of truck transporta­
tion, there is no warrant for vdiicle-detention charges merdy because 
the railroads diarge demurrage on rail equipment The following 
distinctions are made: Bail diarges are per diem, while motor 
diarges would be on a per-hour bads, and are much less easily ascer­
tainable; rail units form a common pool and there is merit in 
regarding the cost of detention as similar, regardless of where it 
occurs, or on what day; rail-detention records are kept by a car 
chedrar who is independent of the train crew and the shipper-receiver, 
while those of vehide detention would be kept and verified by two 
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"potfflitially prejudiced" persons, its driver and the shipping-recdviog 
derk; and the billing for demurrage is monthly, unrdated to regular 
frdght bUls, and is generally done by one railroad, while vehicle-̂  
detention diarges would be directly related to frdght charges, and 
would be processed and rendered by inumerable carriers 'with the 
possibility of inumerable variations. This company has experienced 
instances where drivers have asked receiving clerks to record f alsdy an 
arrival time an hour or more before the actual arrival; it is said that 
they have "leverage" to do so by rdaxing aid in the loading-unloading 
operation. In general, the company believes that mudi of the deten­
tion in the industries most prominently represented in this proceeding 
is due to private, leased, or contract operators who do not operate 
imder the same conditions' as. the drivers for common carriers, and 
that the assessment of the proposed diarges is no cure for the problem. 
The amount of free time is admitted to be generous, and for the few 
instances in which diarges would accrue, all Ehippers-recdvers would 
be burdened with additional derical work on eadi shipment. The 
one area in whidi the proposal might be workable, according to this 
shipper, is at the piers. 

The Boneless Meat Dealers Association, a group of meat processors 
in the Philaddphia area, contends that effective scheduling is the 
answer to the detention problem. I t complains that members often 
have employees standing by, traiting for scheduled track ddiveries. 
If records of detention are kept by drivers, th«y might diarge wasted 
time to consignors-consignebs. I t asserts that a uniform rule does 
not take into account the peculiarities of each t^pe of traffic, dting 
the tank-truck carriers' request for exdudon as an example. 

A group * identified as the Philadelphia Shipper-Becdver Interests 
concurs in the statements of the Continental Can Company in oppo­
sition to the providons for free time and for diarges. They urge, 
too, that there is no rdation between the wdght of diipments and the 
time required to load and unload. 

Finally, the Greater Miami Traffic Association, Inc., formed to 
promote trade in Dade County, Fla., conddering that any rule 
emanating from this proceeding •will have far-readxing effect, opposes 
the proposed rule on the grounds, among others, that under section 
11(a) thereof free time would begin to run upon notification of 
arrival, even if the vdiicle is parked off the condgnor's-condgnee's 
premises in a dtuation where other vehides are being unloaded and 
the condgnee cannot accept the vdiide, and that the diipper is not 
protected against unusually slow carrier loading or unloading. 
There have been instances in the area in which detention bills have 

•The Pep Boys; Iieonard Wassennan, Inc.; Snyder MannttLcturlng Company; Maiand 
Oistrlhatnrs, Inc.; AII-Alnmlnnm Proflocts, Inc.; and Airport Dlttrlbntors, Inc. 
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been issued and declined because the driver was not available when 
needed. On import and export shipments,-there is great dificulty 
in determining who is responsible for ddays and who diould be liable 
for detention charges when the customers of the carrier are not 
present. Larger diippers and recdvers- oltea. use pallets, forldifts, 
and their own employees to load and unload, and it is urged that they 
should receive credit for the saving in free tame thus accomplidied. 
While carriers are not required to transport shipments on any par­
ticular schedule, under the mle condgnors and consignees are expected 
to accept vehicles immediatdy upoh airrival, and the associatioa 
bdieves that carriers should notify-in advance of the anticipated 
arrival. 

The conference originally took the podtion that the proposed rule 
should be applied by all common carriers in the affected territory. 
I t now concedes that tiie rule would be inappropriate in connection with 
the transportation of commodities in bulk in tank tracks, of artides 
handled by heavy haulers, and of household goods. Such carriers 
maintain their own rules, which appear to have been effective. 
Conddering the service performed by dump truck operators, they 
also should be exduded. On the other hand, it is not established 
that iron and sted carriers diould be exempt The opposing tariff 
agent represents only 32 of sudi carriers. The prindpal bads for tho 
oppodtion is that free time is too generous. That might be so in nu­
merous instances, not confined to iron and sted traffic, but the provi­
dons of a rale for general application must apply to all members of the 
shipping public whose traffic is handled under substantially similar 
drcumstances. If an exception is made on one commodity, as dis­
tinguished from tbe exception of a wholly different type of service, 
the purpose of the rule would be defeated by a multiplicity of excep­
tions or claimed exceptions. 

The matter of spotting trailers, and also the matter of requiring 
observance of a detention rule by other than common carriers, are 
beyond the scope of this proceeding as indicated by the petition, the 
public notice, and the order of investigation. I t is conceded that in 
many instances the number of pieces constituting a shipment -will 
have more effect on time consumed in loading or unloading than the 
total weight, but on freight of average density and weight the con­
ference bdieves that there is a direct relation betweacL -weight and 
time. In any case, where varying &ee time is to be permitted, the 
problem is to select the most equitable basis for the variation, and it 
would appear that generally weight is the proper bads. 

Dismtssion and conclusions.—^Ih view of the background of th? pro­
posal ; that is, the foilure of numerous and different rules to meet the 
problem of detention in the past, it is apparent that any rule to foe 
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effective must be applied by all common carrier respondents at aU 
paints which they serve in middle Atlantic and New England terrii 
tones. Wetumnowtotbeconsiderafionof certain of the individual 
providons of the proposed rule, in the light of the criticisms thereof 
and our o-wn appraisal. 

. The opening sentence of the mle refers to notes A, B, and C. Note 
A defines the word "vdiides" as meaning "power units only." That 
definition is inconsistent with the word "vehide" as used in section l U , 
concerning free time, because the power unit of a tractor-trailer com­
bination would not contain the diipment. In view thereof, we 
condude that note A should provide as follows: 
"Vdiides" s s tised la fhis rule means stiaSglit tracks or -tractor-̂ KUUer coaablna- '' 
tliHis, except this role will not vpffiy to fcraUerB wltbout power units left by 
eazrler at consignee's or consignmr's place of i>iuines8. 

Notes B and O define condgnor and condgnee' as parties from (to) 
whom the carrier recdves (ddivers) tiie diipment "whether he bo 
original consignor (ultimate ccodgnee), or -wftrehouseman, or con­
necting air, motor, rail, or water carrier -with which the carrier does 
not maintain joint through rates, or other person to whom the bill of 
hiding is issued." The podlion of the Chesapeake & Ohio, of certain 
-wardiousemen, and of pier operators regarding those providons has 
previoudy beaa stated. The question is whether' such personSi-who 
axe not parties to the contract of transportatim, can be subjected to 
liability for the payment of dd»ntion diarges. Beferring to the 
Chesapeake & Ohio's position, in its rebuttal statement the conference 
agreed that loading-unloading of r ^ cars diould be exduded from 
the computation of detention tim6.//The situation appears to b& the 
same with respect to carrieis of other modes, and of pier operators, as 
well as wardiousemen who are engaged in a public service. Thdr 
Btaitus cannot be dianged by publidiing tariff provisions which pur­
port to make thetn consignors-condgnees for the purpose of assessing 
charges in connection with the fcraJisportation of a particular diip­
ment In New York Board of Trade v. Director General, 59 I.C.O. 
205,209, concerning a similar question, dividon 3 stated: 

^n>e real sonrce of complaint sefems to be <tlie difficulty whicb consignees expe­
rience in enforcing their r l ^ t s against fheir agents, tbe steamsbip c(»npaiiies. 
As already indicated, the stesmsbip companies axe usually responsible tor tbe 
^ay t ! wbidi result in demunrage, and tbe rail caniers attempt to collect tbe 
charges from them. But if the steamship company refuses to pay, the raU cax^ 
tier has so recourse other than to resort <t6 the consignee, for the courts have 
decided that the steamship company is riot a party to the contract of transporta­
tion over the rail Unes and can not be hdd Uable by the rail canier for 
tonuirago. Bee Cenlral X. Oo. of Vew Jersev v. AnOtor Lbie, 219 Fed. 7W. 

Compare also Smokeless Fuel Oo. v. Norfolk <& W. By. Co., 861.C.O. 
in which it was observed: "the law seems to be wdl settled 
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that the parfy to whom a dupment is vondgned is the legal consignee 
and not the party in whose core the goods are 9hipped."/We condude 
that notte B and G of the proposed rule shoulct be eliminated. 

Section 1(a) states that the rule applies only to diipments subject 
to truckload rates. This would cause Considerable confusion in appU. 
cation because many rates on large quantities in tariffs other than 
those issued by the conference are not identified as tmckload rates. 
For example, rates are published "subject to volume minimum weight 
of 2S,000 pounds," or merdy subjetit to a specified minimum. As this 
provision of the TXHA is phrased, it .would only apply where the appU-
cahle rate is spedfically designated as a '^truckload" rate, and applica­
tion could be avoided by eliminating that word from rate tariffs. The 
conference's exceptions to the governing clasdfication provide for 
converdon of truckload or volume minimum weights in the dassifica-
tion to "trackloads." The lowest truckload minimum in that excep­
tions tariff is 12,000 pounds. We bdieve that in most instances 
quantities of 12,000 pounds or more would be intended for handling 
as truckloads, and we conclude that section 1(a) should be supple-
mented as follows: 

If the shiinneat is moving a t a rate subject to a stated minimam weight of 12,000 
pounds ot more, and sudi rate ia not deslgna'ted ii» a tmc&load rate, it will be 
considered a truckload rate for the purpose of applying this rule. 

Section 1(b) , excluding application of the mle when detention is 
"attributable in whole or in part to' the carrier,"- is a potential source 
of disagreement, and since the mle considers togeUier both delay 
caused by a diipper in providing for placement of a vdiide for load­
ing-unloading -with the time oonsumed in actual loading-unloading, 
there is no satisfactory method of dariffcaiion. This would be proper 
where the tariff provides for consignor-consignee loading and unload­
ing, but where, as in most instances, the carrier has the respondbility 
for loading-unloading, the rule should be limited to ddays caused by 
condgnor-vonsignee (by «ct or failure to act), ezduding time con­
sumed by the carrier in loading and unloading. Suoh a modification 
would meet the critidsm of several diippers that they have no control 
over the effidency of the carrier's employees. The following is an 
amendment to reject the view stated: 

(b) -Where the tariff requires loading and unloading by the consignor and 
consignee, this mle applies when vehicles are ddayed or detained through no 
fault of the carrier. Where the carrier is responsible for loading and unloading, 
this rule applies when vehicles are delayed or detained by the consignor or 
consignee, not indading the time consumed by the carrier in adtaal loading and 
unloading. 

We agree with the condderable criticism of the exception to section 
11(a), dealing with carrier inability to meet prearranged sched-
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ules, that it would open Qia door to discrimination. A carrier could 
prearrange a time for arrival at the premises of preferred patrons, 
and then arrive late. If the shipper or consignee performs the load-
mg or unloading, free time would not commence untU that had 
actually begun. I t is possible that it codd be several hours after 
arrival and placement of the vdiicle, espeddly in a congested plant 
area, or whan customer employees were required to complete other 
dufaes first The exception should be elhranated. Carriers would 
stall be free for their own convenience to inquire of customers con-
cemmg the time when least delay should be encountered. 

In section IH, it is not dear whether the words "BiUed Weight" 
m the columnar headings mean actud or minimum wdght We 
bdieve that actual wdght should be used. It would overSime any 
difficidty ^countered in determimng the free time per veMde on 
ove^ow dnpmen£s. Also, in the explanation of column A, addition 

"^rtmctT'"^' ' ' ^"^"^ "̂  "^'"^ ^" "°^'^ ^̂**̂^ P°̂ î« 
, J f / ^ ? " " ^ ' ^ ^ ' ^ ' ' ^ " " " «»«i6ctmg «employee(8)" and "power 
forlS ' • S . ' ^ r f ' ^ ^ ° * "̂ '̂  interpretation that the caxrie? w S 
forn^eitiier but not both Since the rde is intended to deal with 
S L S S d ' ' ^ ° ^ * ' ' ^ ' ' * ' ™ ^ ^ ^Ph>7e^ should be 

c o n ^ l Y l ' ' ^ *°^ .^^^ " ^ ' ^ ^ signatures of consignors-
consignees to the records of arrivals and rdeases. If they refuse. 

S ^ n S ^ L ? ^ * ^°* ̂  ' ' ^ ^^^^^ The requirements of s J n a S 

K £ f ^ * 5 " " ^ j » discourage disputes. In paragraph (c), and 
i L ^ M * {"^i."^*'"^ is made to the time "that vehide is 
C c ^ „ S l ? ° ' ^ S ^ ° ' unloading." This implies that the carrier 
^ c o m p e t e d performance of its service by placement, and that 

S ^ Z S J ^ ^ * ^ ' ^ ' - ™ ^ ' ' * " ' - The words'4at vdiide is a ^ : 
awe diould be supplanted by the words "of the arrival of the vehide," 

P S U D L l ^ f application of other rules or tariffs ^ncerning 
tion of I i } ^ I 7 ^ C ' ^ ?oncdvably conflict with the sought p r e s ^ ? 
S r i L ^ ? uniformly observed throughout the consider^ 

*ould ^ s t ^ S c S ^ *" ""^^^^ ' ^ ' " " " ^ " ^ ""' ̂ " " ^ ' ^ i*̂  

i » K M L S « ^ " ^ j f ' * * ^ > ^ * - The record in this proceed-
tave?t^J^.^ '°^ '**?^*'°>if°«""J«'"ifon^y observed. We 

r . ^ h i « evoked. I t is milikely that aH possible infirmities coil^be 
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foreseen; however, the experience of actual use over a reasonable pe­
riod of time should expose weaknesses and demonstrate the value of 
such a general rule. Therefore, we condude and find that the proposed 
mle is unjust and unreasonable, and that the mle set forth in appen­
dix B hereto should be established and maintained by all respondents 
(-with the exceptions previoudy specified) hi coionection -with trans­
portation -within the scope of this investigation; that is, in middle 
Atlantic territory and between that territory and New England terri­
tory, for a test period of 1 year from the date on which the rule 
becomes effective. 

In the recommended report, the examiner found the proposed deten­
tion rule unlawful primarily because a shipper has no remedy for 
recovery of an unreasoAsible rate or charge under part I I of the act. 
The conference admits that the chaiges under the proposed rule include 
a penalty element in addition to compensation. The rule prescribed 
herein fixes the charges at the levds ciirrently in effect under present 
mle 47. We are convinced that prescription of charges at the present 
levds will avoid the possible inequity of a shipper paying an unrea­
sonably high nonrecoverable charge since current levels of the deten­
tion charges do not exceed adequate compensation for added costs 
attributable to undue delays. If the level of the prescribed charges 
proves to be too low to fully compensate the respondents for imdue 
delays, increases in the charges -will be conddered upon a proper 
showing of the costs incurred. At the end of the 1-year test period 
we -will entertain further represehtations from the parties in the lig^t 
of the experience gained. 
' An appropriate order -will be entered. 

APPENDIX A 

DetenMon rule proposed Bir ItidOe AtlatMa Oonferenoe carriera ana Ity Bastem 
Ittdvtrial Trafflo League for, appUoation througlMvt terrUorv covered b» 
itfddle Atlantia Oonferenee tariffa 

DBxmnon or TEHIOIXB 

This rule appOea when x»Etlers' vehicles (Note A) are detained at the prem­
ises of consignor (Note B) or consignee (Note O) eubjeot ito the following 
provisions: 

Section I—General FroTlsions 
(a) This rule applies only to vehicles which have been ordered or used to 

transport Aipments subject to trucUoad rates. > 
(b) This rule applies only when vehicles are detained by consignor or con­

signee and not when detention is attributable in whole or in part to the carrier. 
. (c) Free time for eacji vehicle win be as provided in Section HI . 
. (d) After tbe expiration of free time as herein provided, charges as provided 

in Section IV will, be assessed against the consignor if detention occurs a t his 
premises and against'the consignee if detention occurs at his premises. 
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ectlon II—ComputaUon of Time 
(a) The time per vehicle shall begin to run upon notification by the driver 

I the responsible representative of the consignor or consignee that the vehide 
available for loading or unloading, as the case may be, either on the premises 

; the consignor or consignee or as dose thereof as condiUons on said premises 
it under the control of the consignor or consignee) will permit, and shall end 
7on completion of loading or unloading and receipt by the dri-rer ot a signed 
II of lading or receipt for delivery, as the case may be. 
Exception—When carrier'and consignor or consignee make a prearranged 
hedule for arrival of the vehicle for loading or unloading and carrier is 
lable for any reason to maintain sudi schedule, the time shall begin to run 
om the commencement of loading or unloading and not from the time of 
•rival of the vehicle. 
(b) Computations of time are subject to, and are to be made within the 
)rmal busineBS (shipping or receiving) day of the consignor or cohsignee. 
'hen loading or unloading is not completed a t the end of sudi day, time wUl 
• resumed at the beginning of tbe next such day. -When loadii« or unloading 
irries through a 'normal meal period, meal time, not to exceed one hour; will be 
:duded from computation of time. 

iction III—B'ree Time 
Free time shall be as follows: 

Colijiiin A 

BiUed ireiclit in poundi per Tabids 
Fnettma 
tnminutBS 

OdaimiB 

BUM ireidit ID pounds ptr 
vabldsstDp 

Frastinwin 
minutes per 
TaUcI* stop 

»0 or lass 
WtoI{,89>., XOorman. 

300 
S60 

V M o r i u i .-. 
f,OQl to 9 L 9 » . 
10,000 to lI,tM . , - . 
20,000 to 23,«a .L : 
24,000 to 35,999 L 
1 6 ^ or mora. :. 

46 

n. 
180 
240 
300. 

Mama A—s.ppllas to valiides contalnlD( tnUkloMl sli(pments taqu 
dad Tddcles " " • • ' " ' " f tracUoid shipments requlilns m m tbsn ana 

only DOS vabMa or to lailt 
Ide. 

.'Dinnm B—iippUattolast valiloie.iisBd in trsdqwctMie ovaiflow TL sbipmoits laqniiins tm) or more 
•Ides or to Tenlelas eontafaibig TL sbipmiote auipped lor oompletloa M loading or parSal mdoadinc. 

oUon I-V—Charges 

Wlita tba dslsT per vaUda beyond free Urns Is— 
Tbedmna 
per Tabid* 
wi l lb s -

W or less.. 
er 1 hour but not orer IM boura-
t i IH boats but not over 2 bonis-.. 
!r 3 boms but not over 2M boun... 
ir 2)4 bouTS bat not over I bouxL. 
irSbouis.. 

$10.00 
16.00 
20.00 
25.00 
80.00 

• 30:00 

Plus tS.OO tac asdi H boor ot bietlon tbereor. 

ction y 
Fhis rule applies only when cattler furnishes its employee (s) or power uiiit(B). 
bere trailers are spotted for loading or unloading by consignor or consignee 
d carrier does not furnish' its employee (s) or power unlt(B), this rule has no 
plicatioii. 
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Section VI 
A record of tbe foUowing information must be maintained by flie carriers 

and kept available at all times: 
(a) Name and address of consignor or consignee at whose platee of business 

freight is loaded or unloaded. 
(b) identlficatioii of vehide tendered for loading or unloading. 
(c) Date and time of notification tbat vehicle is available for loading or 

unloading and signature of consignor or consignee thereto. 
(d) Date and time vehide is rdeased for departure by copsignor or con­

signee, after loading or tmloading is completed, and signature of consignor or 
consignee thereto. 

(e) Total billed weight of shipment loaded or unloaded. 

Section .YII 
The provisions xtf this rule do not change or prevent the aiqplication of other 

rules or other tarlfEs lawfully ou*fiIe with the Interstate Commerce Commlssioa 
covering pidc-up or ddivery of freight Nothing in this rule shall require a carrier 
to pick-up or deliver freight at hours other than sudi carrier's normal business 
hours. 

Note A—^"Vehides" as used in this rule means power units only. 
Note B—^'Consignor" as used in this rule means tbe party from whom the 

carrier received the diipment, or any part thereof, for transportation at point 
of origin or any stopK f̂f point, whether he be original consignor, or wardiouae-
man, or connecting air, motor, rail, or water carrier with whidi the carrier 
does not maintain joint through rates, or other person to whom the bill of lading 
is issued. 

Note C—"Consignee" as used in this rule means the part? to whom the carrier 
la required by the bill of lading, or other instructions, to deliver the shipment, or 
any part thereof; a t destination or anjr stop^ofC point, whether he be ultimate 
consignee, or warebouseman, or ccjoonecting air, motor, rail Or water carrier 
vrith whom the carrier does not maintain joint through rates, or other person 
designated In the biU of lading. 

AFFBNDIX B ' 

AMendedieteiMon rule pretcrnei for l-year test period 

VBajasvsati or VBHIOUIS 

This rule applies when carriers^ vdiides (Note A)' are detained at the prem­
ises of consignor or consignee subject to tba following provisions; 

Section I—General Provisions 
(a) This rule applies only to vehides whldi have been ordered or used to 

transport shipments subject to truckload rates. If the shipment is moving on a 
rate subject to a stated minimum -wdght of 12,000 -pounds or more, and such rate 
is not designated as a triickload rate, it will be considered a truckload rate 
for the purpose of applying this rule^ 

(b) TVliere the tariff requires loading and unloading by the consignor and 
consignee, this rule applies when vehides are delayed or detained through no 
f^ult of tbe carrier. 'Where the carrier is responsible for loading and unloading^ 
this rule applies when vehicles are ddayed or detained by the consignor oi 
consignee, not induding the time consumed by th? carrier in actual loading and 
unloading: 
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,'-.' (c) Free tbne for each vehicle -will be as provided in Section IIL 
. .<d)' After the expiration of free time as herein provided, diarges as provided 
in Section 1-7 will be assessed against the consignor if detention occurs at his 

'' prranlses and against the consignee if detention occurs at his premises. 

Section II—Computation of Time 
(a) The time per vdiide shall begin to run upon no|afication by the driver 

to the responsible representative of the consignor or consignee of the. arrival,of 
I the ydilcle for loading or unloading, as the case viay be, either on the premises 
i of the consignor or consignee or as dose thereto as conditions on said premises 
I (or under the control of the consignor or consignee) will permit, and shall end 
' upon completion of loading or unloading and recdpt by the driver of a signed 
' bill of lading .or recdpt for delivery, as the case may be, except as itrovided in 

paragraph (b) of this section and paragraph (b) of Section I. 
(b) Computations of time are subject to, and are to be made -witlitn tjie noi^ 

mal business (shipping or receiving) day of tlie consignor or consignee. -When 
loading or -unloading is not completed at the end of such day, time will be 
resumed at tbe beginning of the next sudi day.' Whea loading or unloading 
carries through a normal meal period, meal 'tSrae, not to exceed One hour, will 
be excluded from cdrnputatlon of time. 

Section UI—Free Time 
Free time shall be as follows: 

OohnnnA Columns 

Aotnd ivUtbt in ponnds per Tabids 
Ties ttma 

In minutM 
Aetnal weteht In pounds par 

vebldaaCop 
Free time In 
mSnntaiper 
vebldastop 

23,919 or lees 
21,000 to 36,999.. 
36,000 or more— 

240 
300 
360 

5.000 or less 
5.001 to 9:909 
10,00010 19,999. 
20,000 to 23,999 
24,000 to 36,999. 
36,000 or more 

45 
90 

ISO 
240 
300 
360 

Cdmnn A—«pplies to Tcbldas coniainlni tmddoed (bipments reqnirinc onir one vablela, or to lUlIr 
loaded vebldea aontalnlns tniddoad iblpmaDls raquirios mora fbsn ooa vebida^ except as ptorlded in 
oolumn B . ' 

Column B—spifliee to last vablde used in trasspoctlns oTetflow T L sbipmants tcquirlDC t m or moia 
Tahldaa, or to viuiidsa oontabiinB TL sbipmants stopped lor oiApletion u loadini or partial unloadlni. 

Section IV-^diarges 

-Wben tbe delay per vablda beyond Ikee tbne is— 
TbadUHfe 
perteblde 
w U b e -

i bonr or luiff . . . ._« . . . ... 
Over I boor but not over 73 minutes 
Over 75 minutes but not over 90 minutes 
Over 90 minutes but not over 106 minutes 
Ovsr 106 minutes but not over 120 minutaSL. 
Over 120 minutes but not over 135 minutas-
Over 136 minutes bat not ever 150 mbintas-
Over 150 mbiutas bat not over 166 minutas.. 
OTOT 166 minutes but not over ISO minutes.. 
Over ISO minntes ba t not over 195 minutes-
Over I ts mlnqtes but not over 210 mbrates.. 
Orar 210 minutes but not OTsr 225 mlnates-
Over 225 ralautes but not over 240 minutes.. 
Over i bouis « 

33:70 
0.16 
&60 

11.05 
13.50 
15.96 
18.40 
2a 86 
23.30 
25.76 
23,15 
30.65 
33.10 

> 338.10 iflus 3250 per aaob IS minutes or bacUon tbeieol over 4 hoots. 
, 818 I.C.C. 
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Section y 

- This rule applies only when carrier ftamishes its povrer unit (s). tPhere trailers 
are spotted for loading or unloading by cansignor or consignee and carrier 
does not furnish power unlt(s), this iral^ has no application. 
Section VI 

A record of the following liubrmation must be maintained by the carriers and kept available at all times: 

(a) Naine and address of consignbr or consignee at whose place of business ffdght is loaded or unloaded. 
(b) Identification of vehides tendered for loading or unloading: 
(c) Date and time of notification of the arrival of the vehicle for loading or unloading. 

(d) Date and time vehicle Is released for departure by consignor or consigneew 
after loading or unloading is completed. 

(e) Total actual weight of shipment loaded or unloaded. 
Section VII 

Nothing in this rale shall require a carrier to pick up or ddiver frdght at. 
hours other than sudi carrier's normal business houra 

Note A—"Vehicles" as used in this rule means straight trucks or tractor, 
trailer combinations^ except that this mle will not apply to trailers without 
power units left by carrier at consignor's or consignee's place of business. 
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