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BEFORE THE ,
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35657 75465

PETITION OF PINELAWN CEMETERY TO REOPEN
Preliminary Statement

At the direction of the New York Supreme Court, Appellate Division, Second
Department (“Second Department™),’ this petition is filed on behalf of Pinelawn Cemetery
(“Pinelawn™) in support of its request that the Surface Transportation Board (the “Board™)
reopen this docket and issue an order pursuant to its authority under 5 U.S.C. § 554(e) and 49
US.C. § 721 (b)(4) for the purpose of terminating a controversy and removin‘g uncertaint);
concerning the scope of its jurisdiction under the Interstate Commerce Commission Termination
Act (“ICCTA”). Pinelawn seeks a declaration that the “Farmingdale Yard” (described below) is
not now, nor has ever been, a “line of railroad” over which the STB has exclusive jurisdiction.
Rather, the Farmingdale Yard is a “team,” “spur” or “wye” track, excepted from the Board’s
jurisdiction by 49 U.S.C. § 10906.

The Board has already held on three separate occasions that the current operator on the
property, Coastal Distribution, LLC (“Coastal”), is not a rail carrier nor is it engaging in rail
activity at the Farmingdale Yard, which it constructed in or about 2003. Further, Coastal has
never received authority to operate from the Board and, as such, the track in question is either
excepted track or Coastal’s operations are in violation of law. While Pinelawn has chosen to

follow the direction of the Second Department, it believes and will argue that an abandonment

! The Second Department’s decision is appended hereto at Exhibit A.
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BEFORE THE ,
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35657 75465

PETITION OF PINELAWN CEMETERY TO REOPEN
Preliminary Statement

At the direction of the New York Supreme Court, Appellate Division, Second
Department (“Second Department™),’ this petition is filed on behalf of Pinelawn Cemetery
(“Pinelawn™) in support of its request that the Surface Transportation Board (the “Board™)
reopen this docket and issue an order pursuant to its authority under 5 U.S.C. § 554(e) and 49
US.C. § 721 (b)(4) for the purpose of terminating a controversy and removin‘g uncertaint);
concerning the scope of its jurisdiction under the Interstate Commerce Commission Termination
Act (“ICCTA”). Pinelawn seeks a declaration that the “Farmingdale Yard” (described below) is
not now, nor has ever been, a “line of railroad” over which the STB has exclusive jurisdiction.
Rather, the Farmingdale Yard is a “team,” “spur” or “wye” track, excepted from the Board’s
jurisdiction by 49 U.S.C. § 10906.

The Board has already held on three separate occasions that the current operator on the
property, Coastal Distribution, LLC (“Coastal”), is not a rail carrier nor is it engaging in rail
activity at the Farmingdale Yard, which it constructed in or about 2003. Further, Coastal has
never received authority to operate from the Board and, as such, the track in question is either
excepted track or Coastal’s operations are in violation of law. While Pinelawn has chosen to

follow the direction of the Second Department, it believes and will argue that an abandonment

! The Second Department’s decision is appended hereto at Exhibit A.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35057

PETITION OF PINELAWN CEMETERY TO REOPEN
Preliminary Statement

At the direction of the New York Supreme Court, Appellate Division, Second
Department (“Second Department™),' this petition is filed on behalf of Pinelawn Cemetery
(“Pinelawn”) in support of its request that the Surface Transportation Board (the “Board™)
reopen this docket and issue an order pursuant to its authority under 5 U.S.C. § 554(e) and 49
U.S.C. § 721(b)(4) for the purpose of terminating a controversy and removing uncertainty
concerning the scope of its jurisdiction under the Interstate Commerce Commission Termination
Act (“ICCTA”). Pinelawn seeks a declaration that the “Farmingdale Yard” (described below) is
not now, nor has ever been, a “line of railroad” over which the STB has exclusive jurisdiction.
Rather, the Farmingdale Yard is a “team,” “spur” or “wye” track, excepted from the Board’s
jurisdiction by 49 U.S.C. § 10906.

The Board has already held on three separate occasions that the current operator on the
property, Coastal Distribution, LLC (“Coastal”), is not a rail carrier nor is it engaging in rail
activity at the Farmingdale Yard, which it constructed in or about 2003. Further, Coastal has
never received authority to operate from the Board and, as such, the track in question is either
excepted track or Coastal’s operations are in violation of law. While Pinelawn has chosen to

follow the direction of the Second Department, it believes and will argue that an abandonment

! The Second Department’s decision is appended hereto at Exhibit A.



proceeding under 49 U.S.C. § 10903 is not necessary. However, if this Board disagrees with
Pinelawn’s position, it is respectfully requested that the Board set a schedule including time for
discovery, opening by Pinelawn, reply by NYAR and Coastal, and rebuttal by Pinelawn.
BACKGROUND

Pinelawn is a not-for-profit corporation organized under the laws of the State of New
York having a principal place of business at Pinelawn Road & Wellwood Avenue in
Farmingdale, New York. Pinelawn owns approximately 900 acres of property in the Town of
Babylon. At issue in these proceedings are two of its contingous parcels of land located at 1633
New Highway, Farmingdale, New York (hereinafter collectively the “Property”). At the turn of
the last century, each parcel was separately leased from Pinelawn to the Long Island Railroad
(“LIRR”) for ninety-nine-year terms at different times approximately one year apart (1904 and
1905). The parties have been involved in protracted litigation in state court (“State Court
Action”)? over whether the lease over one portion of the property (the “August New Highway
Lease”) was validly renewed. The State Court Action has been affected by various related state
and federal proceedings regarding the interpretation of this Board’s jurisdiction. Due to the
complicated procedural and factual background, a timeline/chronology of the relevant factual
dates and court proceedings has been appended hereto at Exhibit B. The relevant hiétory is also
set forth in detail below.

Pinelawn leased the Property to the entity now known as the Metropolitan Transportation

Authority (“MTA”) — the parent of LIRR (collectively, the “LIRR-MTA”) — in the early 1900s.

2 In the pending State Court Action, Pinelawn maintains that the LIRR-MTA did not validly renew one of
two leases, which govern the property. See Pinelawn Cemetery v. Coastal Distribution, LLC, et al,
Suffolk County Supreme Court Index No. 04-8599; Second Department App. Div. Nos. 2008-2472 and
2009-2839. The issue of whether the lease has been validly renewed has not been decided by the State
Court, which is awaiting the Board’s determination on this petition before resolving the state law issues.




Shortly after leasing the two parcels from Pinelawn, the LIRR-MTA constructed the
“Farmingdale Wye Track” on the Property, consisting of two rail tracks each approximately one-
quarter mile long, which together comprise a “Y” or “wye” track. A map of the Farmingdale
Wye Track is appended hereto at Exhibit C. There is also a “rail siding” track that runs parallel
to the main line of the Long Island Rail Road to the north of the main line and to the south of the
Farmingdale Yard. Initially, the Farfrxingdale Wye Track was used by Pinelawn as a turnaround
for funeral processions. The LIRR-MTA operated on the Farmingdale Wye Track for a part of
the 20" century, but no longer does so. The tracks were rarely used, if at all, beginning in the
1960s.

In 1997, New York & At]antic Railway (“NYAR?”), a rail carrier licensed to operate a
line of railroad by this Board, took over the freight operation of the LIRR-MTA pursuant to a
transfer agreement dated November 18, 1996 (“Transfer Agreement”),3 which was approved by
the Board. The Transfer Agreement is appended hereto at Exhibit D. The Transfer Agreement
covered over 250 miles of “Subject Line.” Under the Transfer Agreement, NYAR acquired,
inter alia, the right to operate on the Farmingdale Wye Track. The Transfer Agreement between
LIRR-MTA and NYAR labels the Farmingdale Wye Track as a “yard” that consists of “PW
Long Siding, Wye and Team Yard.” See Exhibit D at Ex 1. The Freight Agreement also lists
several “sidings not in use” in Farmingdale including 6 such sidings labeled “Wellwood.”
Exhibit D at Ex 3, page 2 of 3. In addition, the agreement states that NYAR is obligated to
obtain permission from the STB for any abandonment of freight services to the extent legally

required. Exhibit D at 50, § 6.1.

* Originally the parties to the Transfer Agreement were the LIRR and the Southern Empire State Railroad
Company (“Southern”), which changed its name to NYAR.



When NYAR applied for an operation exemption, it supplied a rough map of the “*Subject
Line” and stated that it sought the exemption for the following:

Bay Ridge Branch (mp 4.0 to mp 16.0)
Central Extension (mp 19.1 to mp 21.2)
Bushwick Branch (mp 4.0 to mp 6.0)
(collectively, the “Freight Line™)

Main Line (mp 9.3 to mp. 94.3)

Montauk Branch (mp 0.0 to mp 115.8)

Port Jefferson Branch (mp 24.9 to mp 58.0)

Central Branch (mp 28.7 to mp 35.9)

Central Extension (mp 18.7 to mp 19.1)

Hempstead Branch (mp 13.3 to mp 18.7)

West Hempstead Branch (mp 15.5 to mp 20.1)

Montauk Cut Off (mp 0.1 to mp 1.3)

(collectively the “Joint Use Line” and, together with the Freight Line, the

“Subject Line™)

See Exhibit E. NYAR described the “Subject Line” as the main portions of track over which it
offered common carrier freight services, but did not explicitly include the Farmin'!gdale Wye
Track, which was built by the LIRR-MTA as excepted track. 'The Board exemptec&VYAR’s
freight operations on the “Subject Line.” New York & Atlantic Railway Company —Operation

Exemption — The Long Island Rail Road Company, STB Finance Docket No. 33300 (served

Nov. 17, 1997).

On or about March 22, 2002, NYAR entered into a lease agreement with Coastal Distribution,
LLC (“Coastal”) for the Property, which lease was subsequently revised on or about July 2002
and again in 2008. As set forth below, this Bpard has held on several occasions that Coastal is

not a licensed railroad, nor does it operate a line of railroad on the Property. See Town of

Babylon and Pinelawn Cemetery — Petition for Declaratory Order, STB Finance Docket No.



35037 (decisions served February 1, 2008, September 26, 2008 and October 15, 2009).4 Rather,
by its own admission Coastal operates what it terms as a “transloading facility” on the
Farmingdale Wye Track at the Property where it processes Construction and Demolition
(“C&D”) materials and loads those materials onto rail cars. See Coastal’s Memorandum of Law
in Support of Motion for Summary Judgment at 2, Suffolk Supreme Court Index No. 2004-8599
(March 30, 2007). It is telling that when NYAR leased the property to non-rail-carrier Coastal, it
did not seek an abandonment of its freight services as required by the Transfer Agreement.
Exhibit D at 50,  6.1. This is because there were no common carrier freight services occurring
on the property which required abandonment.

The genesis of the current dispute and extensive litigation began on or about October
2003, when Coastal began construction® of the so-called “Farmingdale Yard™ on the Property.
Attorneys for Pinelawn sent a letter to the Town of Babylon (“Town”) on December 18, 2003
advising the Town that Pinelawn (and not the MTA or Coastal) was the owner of the Property
and requesting the Town issue a cease and desist order against Coastal because it had
commenced operations and the erection of a structure without the proper permits from the Town.

On or about March 29, 2004, the Town issued a Stop Work Order to Coastal for “working

4 All three decisions were appealed to the U.S. Court of Appeals for the District of Columbia
(“DC Circuit”). The DC Circuit transferred the appeals to the U.S. Court of Appeals for the
Second Circuit (“Second Circuit™), which heard argument in September 2010 but has not yet
issued a decision.

5 The Board has repeatedly held that Coastal, and not NYAR, built the Farmingdale Yard. See,
e.g., FD 35057 (decision served Oct. 15, 2009, at 5 and decision served Feb 1. 2008 at 5). In
addition, Coastal admits that prior to its arrangement with NYAR and its construction of the
Farmingdale Yard, less than four cars per year were transloaded on the excepted track. See
Coastal’s Petition to Reconsider the Board’s Jan. 31, 2008 Decision, STB Finance Docket No.
35057 (Document No. 221649).



without a permit” and in or about April 2004, Coastal and NYAR appealed the issuance of the
Stop Work Order to the Town of Babylon Zoning Board of Appeals (“ZBA”).

On April 6, 2004, Pinelawn commenced the State Court Action regarding the lease in
Suffolk Supreme Court against Coastal, LIRR, MTA and NYAR, seeking, inter alia, a
declaration from the Suffolk Supreme Court that the August New Highway Lease was
terminated since it was neither renewed by the LIRR-MTA according to its terms nor otherwise
extended or reinstated by Pinelawn. In addition, Pinelawn sought a preliminary injunction,
which was later denied, preventing Coastal from further construction on the Property.

On or about August 6, 2004, approximately one month before the scheduled hearing in
front of the ZBA on the Stop Work Order, NYAR and Coastal terminated their lease agreement
and entered into a “Transload Facility Operations Agreement.” Notwithstanding this purported
change — and as this Board has held — there was no change in the way Coastal operated its
facility after entering into the Operations Agreement. See generally Town of Babylon and
Pinelawn Cemetery — Petition for Declaratory Order, STB Finance Docket No. 35037 (served
February 1, 2008).

Coastal operates what it has described as a “transloading facility” on the Property which
it has characterized as follows:

[the facility] is one at which cargo is transferred between modes
of transportation, in this case between highway vehicles and
railway vehicles. Transload is the modern term for a “team
track” the name referred to the teams of horses that pulled “drays”

_ (wagons) to the side of rail cars so that freight could be transferred
and then delivered to locations beyond the physical limits of the
railroad’s track. Modern transload facilities include machinery
needed to move commodities efficiently between modes.

See Coastal’s Memorandum of Law in Support of Motion for Summary Judgment at 2, Suffolk

Supreme Court Index No. 2004-8599 (March 30, 2007).



On April 22, 2005, the ZBA issued its decision on NYAR and Coastal’s appeal, which
affirmed the Stop Work Order and upheld the Town’s ability to enforce its zoning laws. Not
content with this decision, Coastal and NYAR commenced an action in federal court to enjoin
any local code enforcement against the operations at the Farmingdale Yard on the basis of
federal preemption under the ICCTA. Shortly after the commencement of that action, a two-day
preliminary injunction hearing was held in front of United States Magistrate Judge E. Thomas
Boyle, on May 19-20, 2005, in which an extensive record was established. During the course of
that hearing, Joseph Rutigliano, a principal in Coastal, claimed that he had invested several
million dollars in the Coastal Facility and that the “normal activities” at the site consisted of the
following:

o trucks loaded with C&D debris enter the site and are
weighed;

e the trucks then discharge their load of C&D debris on the
floor of the building at the facility;
the emptied trucks are weighed and then exit the facility;
the C&D debris is sorted ‘'and loaded onto rail cars by
mechanical loading machines; and

o the rail cars leave the facility bound for Ohio.

See Excerpts from Hearing Transcripts, Exhibit F, at 165-69.

Ultimately, Magistrate Boyle issued a Report and Recommendation (“R&R”) which
recommended that the preliminary injunction be granted and found, inter alia: (1) that the
Town’s zoning laws are preempted by the ICCTA; (2) that transloading operations fall within the
category of rail “transportation” for purposes of the ICCTA; (3) that Coastal, by virtue of its
relationship with NYAR, is considered a rail carrier under the ICCTA; and (4) that the Town of
Babylon is estopped from asserting jurisdiction based on Coastal’s detrimental reliance on the

Town’s assertion that it held no jurisdiction over the Property. United States District Judge

Joanna Seybert adopted the R&R in a decision dated January 31, 2006. See Coastal
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Distribution, LLC v. Town of Babylon, No. 05-CV-2032 (E.D.N.Y. Jan. 31, 2006). The Town
of Babylon and Pinelawn immediately appealed this decision to the United States Court of
Appeals for the Second Circuit (“Second Circuit”).®

On February 6, 2007, the Second Circuit took the extraordinary step of modifying the
U.S. District Court’s preliminary injunction to allow the parties to petition this Board (“STB”)
“for a declaratory judgment on the scope of its jurisdiction” and noted that “’[a]s the agency
authorized by Congress to administer the Interstate Commerce Commission Termination Act, the
[STB] is uniquely qualified to determine whether state law should be preempted by the
Termination Act.”” See Coastal Distribution, LLC v. Town of Babylon, 216 Fed. Appx. 97
100-03, (2d Cir. 2007).

Meanwhile, in the State Court Action, Coastal and NYAR respectively filed motions for
summary judgment and/or to dismiss the proceedings in the Suffolk County Supreme Court
(“Suffolk Supreme Court”) in March and May of 2007. Once again, the principal argument by
Coastal and NYAR was that the Suffolk Supreme Court lacked jurisdiction over Pinelawn’s
claims relating to the Farmingdale Yard because the Farmingdale Yard was in the exclusive
jurisdiction of the STB based on the federal preemption set forth in the ICCTA. Specifically,
Coastal and NYAR argued that Coastal — although not a rail carrier itself — was acting on behalf
of a “rail carrier” for purposes of 49 U.S.C. § 10901, that the facility was necessary for
“transportation by rail,” and that, therefore, the Suffolk Supreme Court did not have jurisdiction
over the claims relating to lthe August New Highway Lease covering a portion of the

Farmingdale Yard. In addition, Coastal and NYAR argued that because the Farmingdale Yard

§ Judge Seybert has since stayed the Federal Action pending resolution of the appeals of the three
STB decisions. Coastal Distribution, LLC v. Town of Babylon, No. 05-CV-2032 (E.D.N.Y.
Nov. 10, 2010).



was subject to the exclusive jurisdiction of the STB, the termination of the August New Highway
Lease would constitute an impermissible abandonment of a line of rail under 49 U.S.C. § 10903.
Id.

Pinelawn responded to the motions for summary judgment and/or to dismiss the State
Court Action arguing, inter alia, that: (1) material issues of fact existed regarding whether
Coastal was operating as a “rail carrier” or the facility was a “rail yard” and therefore summary
judgment was inappropriate; (2) the operations at the Farmingdale Yard and Coastal itself were
not subject to the exclusive jurisdiction of the STB, including the abandonment provisions; and
(3) even if the STB had jurisdiction over any rail activity occurring at the Farmingdale Yard —-
which it did not — that jurisdiction did not preempt the Supreme Court’s jurisdiction over the
state law claims regarding a lease between two private parties.

Shortly thereafter, in keeping with the direction of the Second Circuit’s February 2007
decision, Pinelawn and the Town sought guidance from this Board on the jurisdictional issues
relating to federal railroad law, which was the first time any of the parties had sought a decision
from this Board on whether the Farmingdale Yard was within its jurisdiction (as neither NYAR
nor Coastal have ever sought permission to construct and/or operate the Farmingdale Yard).
Specifically, on July 2, 2007, the Town and Pinelawn filed a Petition with the STB for a
Declaratory Order to determine whether Coastal was a rail carrier or was operating on behalf of a
rail carrier, and whether the activity at the Premises constituted a line of railroad. See Town of
Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (Document No. 219688). In
opposition, Coastal and NYAR filed with the Board the entire record before the federal court on

this matter.



On January 8, 2008 — subsequent to the filing of the first STB Petition, but prior to a
decision from the Board — the Suffolk Supreme Court issued its decision in the State Court
Action on the summary judgment motions, holding that it lacked jurisdiction due to federal
preemption and dismissing Pinelawn’s claims. Among its conclusory findings, the Suffolk
Supreme Court stated that (1) “Jurisdiction” the court puts with the state transportation board
[sic] — Surface Transportation Board, Federal agency” and (2) “Coastal can easily be described
as an agent of [NYAR], putting them well within the jurisdiction of the [STB].” See Pinelawn
Cemetery v. Coastal Distribution, LLC, et al, Suffolk Sup. Ct Index No. 04-8599 (Jan. 8, 2008).
In addition, the Suffolk Supreme Court held, somewhat incongruously, that it both lacked
jurisdiction to hear the case, and that the only body competent to decide whether it lacked
jurisdiction was the STB. Id. Pinelawn appealed this decision to the Second Department.

Three weeks later, in a controlling decision directly contradicting the Suffolk Supreme
Court’s findings in the State Court Action, this Board determined that Coastal was not a rail
carrier or operating on behalf of a rail carrier. In its decision served on February 1, 2008, the
Board found that:

[blased on all of the information provided by the parties, we find that the
facts of this case fail to establish that Coastal’s activities are being offered
by NYAR or through Coastal as NYAR’s agent or contract operator....
Rather, based on the evidence before us here, Coastal is offering its own
services to customers directly, and NYAR’s involvement essentially is
limited to transporting cars to and from the facility. Because Coastal is the
only party that operates the transloading facility and is responsible for it,
and because NYAR has assumed no liability or responsibility for Coastal’s
transloading activities, NYAR’s level of involvement with Coastal’s
transloading operations at the Farmingdale Yard is insufficient to make

Coastal’s activities an integral part of NYAR’s provision of
transportation by ‘rail carrier.’

~
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Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served Feb. 1, 2008)
at 5.” In other words, the Board held that Coastal was not operating as a rail carrier for purposes
of federal preemption and the facts of the case did not establish that Coastal was operating on
behalf of or as the agent of NYAR. The Board further held that no “rail transportation” was
occurring at the Farmingdale Yard and that nothing in the record suggested that Coastal’s
activities were an “integral part of NYAR’s provision of transportation by ‘rail carrier.’” Id. at
5-6. Therefore, the Board concluded that “[it] does not have jurisdiction over Coastal’s
activities, and the Federal preemption in section 10501(b) does not apply.” Id. at 6. Just a few
weeks later, both Coastal and NYAR filed petitions for reconsideration of the Board’s February
1, 2008 decision. See Town of Babylon and Pinelawn Cemetery, STB Finance Docket No.
35037 (Documents No. 221649 and 221654).

Based on the Board’s February 1, 2008 decision and while the petitions for
reconsideration were pending, Pinelawn filed a motion to renew in the State Court Action
requesting leave to renew and requesting that the Suffolk Supreme Court revisit its prior decision
based on the Board’s intervening February 1, 2008 decision:

There has been a change in law that materially effects this Court’s
decision dated January 8, 2008, to wit, the United States Surface
Transportation Board (“STB”), in a decision dated January 31, 2008
determined that Defendant Coastal is not an agent of Defendant
NYAR and therefore the STB does not have jurisdiction over
Coastal’s activities and federal preemption in 49 U.S.C. §10501(b)
does not apply. This finding and conclusion directly contradicts the
determination relied upon by this Court in its January 8, 2008 decision that
stated that “...Coastal can easily be described as an agent of New York

and Atlantic Railway, putting them well within the production of the
Surface Transportation Board.”

7 An appeal of this decision is pending, see supra, note 4.
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See Pinelawn Motion for Leave to Renew, Suffolk Sup. Ct. Index No. 04-8599 (March 14,
2008). NYAR opposed Plaintiff’s Motion and argued that (1) regardless of whether Coastal is a
“rail carrier,” there is no dispute that [NYAR] and [LIRR] are rail carriers; and (2) the order of
the STB is interlocutory, the Board is currently reconsidering its Order, and it would simply be
premature for this court to take any action based on such an order. Similarly, Coastal opposed
the motion to renew and argued that (1) the proceedings before the STB were not relevant
because they involved a petition for declaratory judgment and not a petition for abandonment;
and (2) the January 31, 2008 decision of the STB had no “legal effect” because it was the subject
of a pending appeal to the DC Circuit.

In September 2008, prior to the Suffolk Supreme Court issuing a decision on the motion
to renew, the STB denied the petitions for reconsideration and affirmed its prior decision that
Coastal was not a rail carrier and was not operating on or behalf a rail carrier. See generally
Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served September
26,2008). The Board reasoned that:

[Wlhile section 10501(b)(2) enumerates various transportation activities
over which the Board’s jurisdiction is exclusive, section 10501(a)(1)
clearly specifies that the Board’s jurisdiction is over “transportation by
rail carrier.” Thus, to come within the Board’s jurisdiction and
thereby be entitled to preemption under section 10501(b), an activity
must constitute “transportation” and must be performed by, or under
the auspices of, a “rail carrier.” See New England Transrail, LLC, d/b/a

Wilmington & Woburn Terminal Railway—Construction, Acquisition and

Operation Exemption—In Wilmington and Woburn, MA, STB Finance
Docket No. 34797 (STB served July 10, 2007) (citation omitted). For an

activity to be subject to the agency’s jurisdiction, and therefore entitled to
preemption, both jurisdictional prongs of the statutory test must be met,
not just one as suggested by NYAR. The Board reasonably applied the
record evidence in this case to its existing precedent to conclude that
Coastal is not a rail carrier and would not become a rail carrier by
virtue of the construction activities for which it seeks to be protected
from state and local regulation. Simply put, where, as here, a non-rail

12



carrier is operating a transload facility for its own benefit, it is not
subject to the Board’s jurisdiction.

Petitioners charge that the Board was wrong in its determination that
Coastal is not acting as NYAR’s agent. But the Board carefully
considered the agency issue in the February 2008 Decision, and
petitioners’ arguments on reconsideration merely rehash their earlier
arguments and provide no basis for us to hold differently here.

For all of the above reasons, petitioners fail to demonstrate grounds for us
- either to dismiss the declaratory order petition or to reconsider our prior
decision. Consequently, the relief sought by petitioners will be denied.

Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served September
26, 2008) at 5-6 (emphasis added).® Days later, Pinelawn provided the Suffolk Supreme Court
with a copy of the STB decision by letter dated September 30, 2008.

In October 2008, Congress passed the Clean Railroads Act (“CRA™). As such, the Town
and Pinelawn filed a renewed petition with the Board on December 18, 2008 to reopen the
docket and issue a declaratory order confirming that the February 1, 2008 and September 26,
2008 Decisions remain valid and that, under the CRA, the Farmingdale Yard is a non-rail facility
and thus is subject to local regulation. Town of Babylon and Pinelawn Cemetery, STB Finance
Docket No. 35037 (Document No. 224216).

On February 18, 2009 — prior to the Board issuing a decision on the December 2008
Petition — the Suffolk Supreme Court granted Pinelawn’s motion to renew in the State Court
Action, and acknowledged that in its decision served February 1, 2008 the STB had determined
that Coastal was not operating on or behalf of a rail carrier or engaging in rail transportation
decision but that this decision materially affected the Court’s January 8, 2008 determination. See

Pinelawn Cemetery v. Coastal Distribution, LLC, et al, Suffolk Sup. Ct. Index No. 04-8599 (Feb.

8 An appeal of this decision is pending, see supra, note 4.
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18, 2009). Notwithstanding the fact that the Suffolk Supreme Court recognized that the basis of
its January 8, 2008 decision was essentially overturned by the STB’s decision, the Suffolk
Supreme Court went on to grant summary judgment and dismiss the State Court Action for a
second time. Id. at 5. Pinelawn also appealed the Suffolk Supreme Court’s February 18, 2009
Decision to the Second Department, arguing that the Suffolk Supreme Court incorrectly granted
summary judgment.

On October 15, 2009, the Board decided the December 2008 Petition and held: “the
Farmingdale Yard facility is not (and never was) part of ‘transportation by rail carrier’ within the
Board’s jurisdiction.” Town of Babylon and Pinelawn Cemetery, STB Finance Docket No.
35057 (served October 15, 2009) at 7.°

On June 8, 2010, the Second Department decided the two appeals of the State Court
Action, reversing the grant of summary judgment, holding that the case should have been stayed
pending a “determination by the STB on the issue of abandonment,” and remanding to the
Suffolk Supreme Court. Pinelawn Cemetery v. Coastal Distribution, LLC et al, 74 A.D.3d 938,
906 N.Y.S.2d 565, 568 (App. Div. 2d Dep’t 2010). On remand, at a conference on July 8, 2010,
- the Suffolk Supreme Court directed Pinelawn to file a petition for adverse abandonment with the
Board within six. months. On January 6, 2011, the parties stipulated that Pinelawn seek the
Board’s guidance on or before January 25, 2011.

| ARGUMENT

While Pinelawn seeks the Board’s assistance in re-opening this docket to declare the

rights of the respective parties, it js respectfully submitted that the Second Department erred in

its analysis and no petition for adverse abandonment is necessary. The Farmingdale Yard is not

® An appeal of this decision is pending, see supra, note 4.
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now nor has ever been part of a main line of railroad under the Board’s jurisdiction. As such,
Pinelawn respectfully requests that the Board reopen this docket and enter an order declaring (1)
the Farmingdale Yard is excepted track pursuant to 49 U.S.C. § 10906; and (2) no petition for
abandonment — adverse or otherwise — under section 49 U.S.C. § 10903 is necessary.
Alternatively, if the Board declines to grant such an order, it is respectfully requested that a
briefing schedule be set for Pinelawn to file a petition for adverse abandonment or
discontinuance at the Farmingdale Yard.
POINT I
THE STB HAS THE EXCLUSIVE AUTHORITY
TO DETERMINE QUESTIONS OF ITS JURISDICTION AND TO ISSUE
DECLARATORY ORDERS REGARDING THE SAME

The Board has authority to determine its own jurisdiction. Burlington N. Inc. v. Chicago
& N.W. Transp. Co., 649 F.2d 556, 558 (8th Cir. 1981). In fact, even where the Board has
previously held that it lacks jurisdiction over a property or subject matter, it has continuing
authority to issue decisions addressing the extent of its jurisdiction. See, e.g., N&W Ry. — Lease
of Line in Cook and Will Count. IL, 9 1.C.C.2d 1155 (1993)(affirming an earlier order declaring

that the ICC lacked jurisdiction over the lease in question) vacated, United Transp. Union —

Illinois Legislative Bd. v. .C.C., 52 F. 3d 1074 (D.C. Cir. 1995)(remanding with instructions for
the ICC to explain its determination of jurisdiction). Specifically, the Board may reopen a
docket and issue a declaratory in order to remove uncertainty regarding the scope of its
jurisdiction. See 5 U.S.C. § 554(e) and 49 U.S.C. § 721. The Board has broad discretion in
determining whether to issue such a declaratory order. See InterCity Transp. Co. v. United
States, 737 F.2d 103 (D.C. Cir. 1984); Delegation of Authority — Declaratory Order Proceedings,
51.C.C.2d 675 (1989). Where, as here, the Second Department has determined that it cannot

resolve an issue of state law without clarification by the Board of its jurisdiction over this
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Property, the Board should exercise its discretion and issue a declaratory order directing the
parties and the state court.

POINT 11
ABANDONMENT IS NOT NECESSARY WHERE THE TRACK IS EXCEPTED

In an effort to standardize and streamline the regulation of the interstate rail industry,
Congress granted this Board exclusive jurisdiction over “transportation by rail carriers.” The
statutory scheme for this jurisdiction is set forth in the ICCTA. A rail carrier is defined as “a
person providing common carrier railroad transportation for compensation.” 49 U.S.C. §
10102(5).
As a part of its authority under ICCTA, the STB regulates the abandonment of railroad
lines. Specifically, a “rail carrier” may not abandon a “railroad line” unless a certificate is
obtained from the STB indicating that the present or future public convenience and necessity
permit such abandonment. 49 U.S.C. § 10903. An exception to this provision exists for the
abandonment “of spur, industrial, team, switching, or side tracks” (“Excepted Track”). 49
U.S.C. § 10906. The ICCTA explicitly states that the STB does not have jurisdiction over the
abandonment of Excepted Track:
Notwithstanding section 10901 and subchapter II of chapter 113 of
" this title, and without the approval of the Board, a rail carrier

providing transportation subject to the jurisdiction of the Board
under this part may enter into arrangements for the joint ownership
or joint use of spur, industrial, team, switching, or side tracks. The
Board does not have authority under this chapter over
construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side
tracks.

49 U.S.C. § 10906 (emphasis added).

Where, as here, the track in question is not a line of railroad, but rather Excepted Track,

the ICCTA abandonment provisions are wholly inapplicable and the Second Department’s
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direction in the State Court Action that the parties must seek a certificate of abandonment is in

€ITOor.

POINT III
THE TRACK IN QUESTION IS NOT NOW AND HAS NEVER BEEN
A LINE OF RAILROAD
In excepting small segments of track such as “spur, industrial, team, switching or side
track,” Congress sought to distinguish the regulation of “main lines” that would have
implications for interstate commerce from the “mass of tracks that are incidental to the operation
of the line.” Detroit & M. Ry. V. Boyne City, G. & A.R.R., 286 F.540, 546 (E.D. Mich. 1923).
The underlying purpose for the distinction between a “railroad line” and Excepted Track

has been explained as follows:

... the obvious purpose prompting the [Interstate Commerce Act]

but also of the general nature of the tracks mentioned, that

Congress intended fo subject to the requirements of [section 1(18)]

so-called main or branch lines of railroad, that is, lines designed

and used for continuous transportation service by through, full

trains between different points of shipment or travel, and to

exclude from the operation of the statute all that mass of “tracks”

(as distinguished from “lines™) naturally and necessarily designed

and used for loading, unloading, switching and other purposes

connected with, and incidental to, but not actually and directly

used for, such transportation service.
Detroit & M. Ry. v. Boyne City. G. & A.R.R., 286 F. 540, 546 (E.D. Mich. 1923)(italics in
original)(bold emphasis added). The agency and the courts look primarily at the use of a track
and its physical characteristics in making the determination of whether it should be categorized
as a line of railroad, or as Excepted Track. Battaglia Distributing Co. v. Burlington Northern
Railroad Co., STB Finance Docket No. 32058 (served June 27, 1997) at 3.

Whether a track is Excepted Track as opposed to an “extension” or “railroad line” is a

mixed question of law and fact. United States v. Idaho, 298 U.S. 104, 105 (1936); Hughes v.

17



Consol-Pennsylvania Coal Company, 945 F.2d 594 (3d Cir. 1991); New Orleans Terminal
Company v. Spencer, 366 F.2d 160 (5th Cir. 1969).!° This mixed question of law and fact
“turns on the intended use of track segment, not on the label or cost of the segment.” Columbiana

County Port Authority v. Boodman Township Park District, 154 F.Supp. 1165 (N.D.O.H. 2001).

Thus, the use of the tracks, and not just the fact that they are tracks, determines whether the track
constitutes a “railroad line.”

Here, based on the factual record, the admissions by Coastal and NYAR, and the prior
decisions by this Board, it is evident that there is no line of railroad at the Farmingdale Yard,
which is and has always been Excepted Track.

A. The Track As Constructed Was Not Part of the Main Line of Railroad

The track was built in the early 1900s as a spur track, consisting of two rail tracks each
approximately one-quarter mile long, which together comprise a “Y” or “wye” track. Itis less
than one mile long, was stub-ended, was not built for the purposes of reaching another railroad’s
territory, and did not have regularly scheduled service. These physical characteristics make clear
that it was not intended to be, nor was it, a part of the “main line” of railroad on which the LIRR-
MTA provided passenger or freight service to Long Island. See. e.g., The New York City
Economic Development Corporation — Petition For Declaratory Order, STB Finance Docket No.
34429 (served July 15, 2004) at 4 (listing, inter alia, the above criteria and finding that the
physical characteristics of a planned track were consistent with the conclusion that it would be a

spur or switching track).

19 See, e.g., Texas & P. Ry. v. Gulf, Colo. & S.F. Ry., supra, 270 U.S. 266, 274-79 (1926) (track
segment identified as “industrial” track held to require Commission approval pursuant to section

1(18)); Georgia S. & Fla. Ry. V. Duval Connecting R.R., 324 F.2d 801, 802 (5th Cir. 1963)(per
curiam)(track segment identified as “yard” track held not to require Commission approval

pursuant to section 1(18)).
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Further, the use of track at its inception was two-fold. Pinelawn used the track as a
turnaround for funeral processions arriving to the cemetery by rail. In addition, upon
information and belief, the LIRR-MTA used the track for purposes incidental to the movement

of trains on its main line, including switching, maintenance, loading, and unloading. See. e.g..

MVC Transportation, LLC — Acquisition Exemption — PL&E Properties, Inc., STB Finance
Docket No. 34462 (served Oct. 20, 2004) at 3; see also 49 U.S.C. § 10906. There has never

been a rail station located in the Yard and no through trains have ever operated over the trackage.
See, e.g., Louisiana & Arkansas Railway Company v Missouri Pacific Railway Company, 288
F. Supp. 320, 323 (E.D. Lous. 1968)(finding that the track was excepted spur track where it was
used for loading, unloading, storage, and switching of cars, inciden.tal to the receipt and delivery
of shipments to and from carriers).

In fact, from 1960 to 2003, there was little to no activity at all on the Farmingdale Wye
Track. Locke Affidavit, Exhibit G, at §23. For all of these reasons, it is clear that at its
inception and throughout the 1900s, the track was properly classified and treated as Excepted
Track.

B. When NYAR Assumed the LIRR-MTA’s Freight Services, the Operations on the
Track Remained the Same and Did Not Become Transportation By Rail Carrier

When NYAR took over the freight operations of the LIRR-MTA pursuant to a transfer
agreement dated November 18, 1996 (“Transfer Agreement”), it did not extend those freight
services over the existing Farmingdale Wye Track; it did not add to or alter the physical
characteristics of the track; and it did not build a station or offer passenger or freight services
over the track. In its filings with the Board regarding the Transfer Agreement, NYAR explicitly
noted that “the transaction was designed merely to effect a change in the entity conducting

freight operations. Through the transaction, NYAR would take over the freight service formerly
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provided by LIRR, with no significant operational changes contemplated.” New York &

Atlantic Railway Company — Operation Exemption — The Long Island Rail Road Company, STB
Finance Docket No. 33300 (served Nov. 17, 1997)(decision approving the Freight Transfer
Agreement)(citing NYAR Reply at 4). Indeed, as stated above, the Transfer Agreement,
approved by the Board, labels the Farmingdale Wye Track as a “yard” that consists of “PW Long
Siding, Wye and Team Yard.” See Exhibit D at Ex. 1.
When NYAR applied for an operation exemption, it supplied a rough map of the “Subject

Line” and stated that it sought such exemption for the following main lines of railroad:

Bay Ridge Branch (mp 4.0 to mp 16.0)

Central Extension (mp 19.1 to mp 21.2)

Bushwick Branch (mp 4.0 to mp 6.0)

(collectively, the “Freight Line™)

Main Line (mp 9.3 to mp. 94.3)

Montauk Branch (mp 0.0 to mp 115.8)

Port Jefferson Branch (mp 24.9 to mp 58.0)

Central Branch (mp 28.7 to mp 35.9)

Central Extension (mp 18.7 to mp 19.1)

Hempstead Branch (mp 13.3 to mp 18.7)

West Hempstead Branch (mp 15.5 to mp 20.1)

Montauk Cut Off (mp 0.1 to mp 1.3)

(collectively the “Joint Use Line” and, together with the Freight Line, the
“Subject Line™)

See Exhibit E. NYAR described the “Subject Line” as the main portions of track over which it
offered common carrier freight services, but did not explicitly include the Farmingdale Wye
Track, which was built by the LIRR-MTA and explicitly described as a ““‘yard” that consists of
“PW Long Siding, Wye and Team Yard,” in the agreement between the LIRR-MTA and NYAR.
The Board granted NYAR an operation exemption for the “Subject Line,” and NYAR continued

to use the Farmingdale Wye Track for purposes incidental to the movement of trains on its main

lines. In short, nothing about this transaction created a line of railroad.
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C. Coastal Has Admitted that the Farmingdale Wye Track is a Team or “Y” Track

In or about 2003, Coastal built a structure on the property that is best described as a waste
transfer station. It is not a railway station and there is no doubt that the property is not currently
being used for rail transportation. In fact, Coastal itself admitted that the facility is a “team
track,” when it explained that its operation at the Rail Yard is a “transload facility,” which:

...is one at which cargo is transferred between modes of

transportation, in this case between highway vehicles and railway

vehicles. Transload is the modern term for a “team track” the

name referring to the teams of horses which pulled “drays”

(wagons) to the side of rail cars so that freight could be transferred

and then delivered to locations beyond the physical limits of the

railroad’s track. Modern transload facilities include machinery

needed to move commodities efficiently between modes.
See Coastal’s Memorandum of Law in Support of Motion for Summary Judgment at 2, Suffolk
Supreme Court Index No. 2004-8599 (March 30, 2007).

Thus, by Coastal’s own admission, its operation fits within the definition of the excepted
track in 49 U.S.C. § 10906 and is therefore exempt from STB abandonment jurisdiction. This
self-admitted “team track” label is further evidenced by the Transfer Agreement’s
characterization of the facility as “yard” that consists of “PW Long Siding, Wye and Team
- Yard.”

D. Even without Coastal’s Admission, it is clear that the Farmingdale Wye Track is
Excepted Track Under Applicable Precedent

Even if the Board were to ignore Coastal’s characterization of its own facility, existing
case law clearly establishes that the facility in question is Excepted Track. In Nicholson v.
Interstate Commerce Commission, 711 F.2d 364 (D.C. Cir. 1983), the owner of property that
was going to be acquired by condemnation sought to oppose such action by filing a petition with
the ICC alleging that to build a proposed “classification yard” on his property required approval

by the ICC because the yard would be an additional “rail road line.” Id. at 366. The
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classification yard was to consist of numerous tracks, which would be used to switch cars in the
making up and breaking up of freight cars, to arrange cars or trains in delivery order and to sort
cars in trains by types of cars or contents preparatory to train movement. Id. The proposed yard
was to be approximately 3.5 miles long and .5 miles wide, cover 550 acres and consisted of over
100 miles of track and cost an estimated at $75 million (in the year 1983). Id.

Ultimately, th_e D.C. Circuit Court in Nicholson affirmed an ICC decision, which
explained that while the term “railroad line” is not defined in the act, a separate section excludes
from the requirements of 49 U.S.C. §10901, all “spur, industrial, team, switching and side track.”
Thus, reasoned the Court, based on case law and common sense the proposed classification yard
cannot qualify as a “railroad line.” Nicholson v. Missouri Pacific Railroad Company, 366 1.C.C.
69 (1.C.C. 1982). Specifically, the ICC noted that:

there are a large number of classification yards in this country, and many
have been built since 1920 [when ICC first obtained jurisdiction over rail
lines]. Yet we have no instance in which the ICC has found that the
construction of a classification yard-or of any other yard-to require
ICC approval under Section 10901 or its predecessor, section 1(18) of

the Interstate Commerce Act,

Nicholoson, 366 1.C.C. at 72-73 (emphasis added).

While Nicholson involved construction of a “classification yard,” the analysis for
purposes of reviewing whether the Farmingdale Yard must be “abandoned” is the same. The
Board must decide whether the rail facility constitutes an actual “railroad line” or extension
thereof or whether it is merely an adjunct to a railroad line such as a yard, team, switching,
industrial or side track. Here the facility is far smaller than the classification yard in Nicholson.
The Fifth Circuit has opined in similar circumstances that loading of cars incidental to the receipt

of shipments is not under STB jurisdiction, explaining that:
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if there are traffic movements which are part of the actual
transportation haul from shipper to consignee, then the trackage
over which the movement takes place is a “line of railroad, or
extension thereof....” If, however, the trackage is used in the
loading, reloading, storage and switching of cars incidental to the
receipt of shipments by the carrier or their delivery to the
consignee, then such trackage is “spur, industrial, team, switching
or side tracks” and as such, no under commission jurisdiction.

New Orleans Terminal Company and Southern Pacific Company v. Charles W. Spencer et al.,
366 F.2d 160 (5th Cir. 1966).

Here, the Farmingdale Yard is used for the storage of rail cars, the dumping of
construction and demolition debris and the subsequent loading of same onto rail cars. Given that
the Farmingdale Yard is used for loading C&D debris, it is clear that its use is incidental to, but
not actually and directly, used for the provision of transportation services. As such, it is nota
line of railroad and no certificate of abandonment is necessary.

E. This Board Has Examined The Activities At The Yard On Three Separate
Occasions, and Determined that the Track is “Not Now” and “Never Was” a Line of
Railroad.

Having reviewed the facts of this case and the operations at the Farmindale Yard on three
separate occasions, the Board need look no further than its own decisions for an analysis of
whether the Farmingdale Yard constitutes a “line of railroad” that must be abandoned.

First, on February 1, 2008, the Board found the following facts in support of its
conclusion that no transportation by rail carrier was occurring on the property, and thus, it did
not have jurisdiction:

e Coastal built the facility;

e Coastal’s activities are not being offered by NYAR or through Coastal as
NYAR'’s agent or contract operator;

e the Operations Agreement ... when considered in its entirety, shows that
NYAR has essentially no involvement in the operations at the facility;
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e Under the parties’ agreement, NYAR’s responsibility and liability for the
cars ends when they are uncoupled at the Farmingdale Yard and resumes
when they are coupled to NYAR’s locomotive;

e Coastal has the exclusive right to conduct transloading operations on the
property;

e Pursuant to the Operations Agreement, Coastal is responsible for all track
repairs and for all necessary repairs, maintenance, and upkeep of the
facility;

o Coastal performs the marketing activities for the operations at the facility
and provides and maintains all rail cars;

e Coastal is entitled to charge a loading fee for its transloading services, a
fee which is in addition to the rail freight transportation charge payable to
the railroad and over which NYAR has no control;

e Coastal pays NYAR a usage fee of $20 per loaded rail car (inbound or
outbound);

e (Coastal, not NYAR, conducts all customer negotiations and bills and
collects the loading fee from customers separately from the transportation
charges, which are collected by the connecting Class I carrier (CSX
Transportation, Inc.);

e Coastal may enter into separate disposal agreements in its own name with
customers for disposition of commodities after transportation, from which
NYAR disclaims any liability;

e parties’ agreement provides that Coastal must maintain liability insurance
executed in favor of NYAR and that Coastal agrees to indemnify NYAR
for all claims and liability arising out of Coastal’s use of the premises.

Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served Feb. 1, 2008)
at 5. In light of these facts, the Board concluded:

In sum, the record here, including in particular the parties’ rights and
obligations under their own agreement, does not establish that Coastal is
acting as an agent or under the auspices of NYAR. This case differs from
P&C Dock because there is no evidence that NYAR has ever quoted rates
or charged compensation for use of Coastal’s transloading facility or that
NYAR is holding out Coastal’s transloading services as part of the
common carrier services that NYAR offers to the public.12 Rather, based
on the evidence before us here, Coastal is offering its own services to
customers directly, and NYAR’s involvement essentially is limited to
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transporting cars to and from the facility. Because Coastal is the only party
that operates the transloading facility and is responsible for it, and because
NYAR has assumed no liability or responsibility for Coastal’s
transloading activities, NYAR’s level of involvement with Coastal’s
transloading operations at the Farmingdale Yard is insufficient to make
Coastal’s activities an integral part of NYAR’s provision of transportation
by “rail carrier.” Thus, the Board does not have jurisdiction over Coastal’s
activities, and the Federal preemption in section 10501(b) does not apply.

Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served Feb. 1, 2008)
at 5-6.

Second, on September 26, 2008, when faced with petitions for reconsideration, the Board
“carefully rec_onsidered” its February 2008 decision and reached the same conclusion, despite
vigorous opposition from NYAR and Coastal. Specifically, the Board reiterated its clearly
defined statutory jurisdiction and found:

[Wlhile section 10501(b)(2) enumerates various transportation activities
over which the Board’s jurisdiction is exclusive, section 10501(a)(1)
clearly specifies that the Board’s jurisdiction is over “transportation by rail
carrier.” Thus, to come within the Board’s jurisdiction and thereby be
entitled to preemption under section 10501(b), an activity must constitute
“transportation” and must be performed by, or under the auspices of, a

“rail carrier.” See New England Transrail, LLC, d/b/a Wilmington &
Woburn Terminal Railway—Construction, Acquisition and Operation

Exemption—In Wilmington and Woburn, MA, STB Finance Docket No.
34797 (STB served July 10, 2007) (citation omitted). For an activity to be

subject to the agency’s jurisdiction, and therefore entitled to preemption,
both jurisdictional prongs of the statutory test must be met, not jus one as
suggested by NYAR. The Board reasonably applied the record evidence I
this case to its existing precedent to conclude that Coastal is not a rail
carrier and would not become a rail carrier by virtue of the construction
activities for which it seeks to be protected from state and local regulation.
Simply put, where, as here, a non-rail carrier is operating a transload
facility for its own benefit, it is not subject to the Board’s jurisdiction.

Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served Sept. 26,
2008) at 5-6. In so holding, the Board made clear that it lacked jurisdiction both because Coastal
was not a rail carrier and because the operations on the property — transloading” — were not
“transportation” under its jurisdictional statute. Thus, to the extent that NYAR or LIRR-MTA
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operated a transload facility on the Property prior to Coastal’s sublease, it was also not
transportation by rail carrier under the STB’s jurisdiction. Thus, no abandonment was necessary
when non-rail carrier Coastal took over the operations.

Finally, in October 2009, in light of an Amended Agreement between Coastal and NYAR
and the passage of the Clean Railroads Act, the Board once again analyzed whether rail activity
was occurring on the property. Not only did it affirm its prior findings, but it went so far as to
hold that, “Here, the Farmingdale Yard facility is not (and never was) part of ‘transportation by
rail carrier’ within the Board’s jurisdiction.” Town of Babylon and Pinelawn Cemetery, STB
Finance Docket No. 35057 (served Oct. 16, 2009) at 5-6. In its analysis the Board discussed its
prior decisions as follows:

In the February 2008 Decision, we observed that Coastal exercised control
over fees, operations, and maintenance at Farmingdale Yard, and was
solely responsible and liable for its own actions. Based on that evidence,
we concluded that Coastal is not the agent of NYAR. Further, we found
that Coastal is offering its own services to customers directly, and
NYAR’s involvement is essentially limited to transporting cars to and
from the yard. Because Coastal is the only party that operates the yard and
is responsible for it, and because NYAR had not assumed liability for
Coastal’s activities, we concluded that Coastal’s activities are not an
integral part of NYAR’s provision of transportation by a “rail carrier.”
Although the Respondents apparently drafted the Amended Agreement to
respond to our prior decisions, we do not find the changes sufficient to
make Coastal NYAR’s agent. Nor are Coastal’s activities under the
Amended Agreement an integral part of NYAR’s operation as a rail
carrier.

Id. at 4. In determining that the amended agreement had not changed the Board’s two prior
decisions, the Board relied on, inter alia, the following facts:

e the Amended Agreement authorizes NYAR to adjust the transloading fee
but only “at Coastal’s request or with Coastal’s consent.”

e the fee must be sufficient to pay all operating expenses, a reasonable
return on Coastal’s investment, and a reasonable profit margin.

e NYAR continues to have only limited influence over transloading fees;
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The Amended Agreement does not effectively change the setting of
transloading fees by Coastal from the earlier agreement, for purposes of
establishing an agency relationship or integration of operations as a
railroad carrier.

The Amended Agreement does not give NYAR control over the operation
of Farmingdale Yard.

Coastal remains “solely responsible for all necessary repairs, maintenance
and upkeep of the facility.”

NYAR is under no obligation to pay or repay Coastal for improvements
that Coastal makes to the yard.

Coastal alone continues to provide transloading services.

Coastal alone loads and unloads commodities.

Coastal alone bills customers for its loading services.

The requirement in the Amended Agreement that Coastal state that it acts
as NYAR’s agent does not divest it of any of the powers vested in it by the
agreement and vests no powers at all in NYAR.

The general statement in the agreement that NYAR “shall control all
aspects of the Facility’s transload operations. . . .” does not deprive
Coastal of any of the specific powers vested in it by the agreement and

grants no specific authority to NYAR.

Coastal’s transload services are separate from, and distinguishable from,
NYAR'’s freight rail service offerings.

Coastal built the Farmingdale Yard, not NYAR;

Coastal has the exclusive right to conduct the transloading operations
under a long-term lease;

Coastal collects its transload fees from its customers directly;
Coastal pays fees to NYAR in the nature of rent; and

Coastal can only be removed during the term of the agreement for cause.

Id. After a thorough analysis for the third time, The Board concluded:

[A]fter reviewing the Amended Agreement, it is apparent that Coastal still
operates Farmingdale Yard with a high degree of autonomy, independent
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of NYAR. The level of involvement of NYAR remains insufficient to
establish it either as the operator of the facility or as the principal of
Coastal. Nor are Coastal’s activities integral to NYAR’s provision of
transportation as a “rail carrier.” Because Coastal is not a rail carrier, the
agent of a carrier, or an integral part of NYAR’s rail operation, we lack
jurisdiction to regulate Farmingdale Yard, federal preemption does not
apply, and the facility remains subject to state an local regulation. See Hi
Tech, LLC v. New Jersey, 382 F.3d 295, 308 (3d Cir. 2004).
Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057 (served Oct. 16,
2009) at 5-6. No petition for abandonment is necessary where, as here, the track has never been
part of a line of railroad. Cf. Allegheny Valley Railroad Company — Petition for Declaratory
Order, STB Finance Docket No. 35239 (served June 15, 2010) at 5-6.

In all of the filings with the Board, not once did Coastal or NYAR raise the issue of
abandonment with the Board. Instead, Coastal and NYAR only raised the issue in the State
Court Action and the appeal therefrom. Coastal and NYAR argued to state courts for three years
that the STB was the only entity with jurisdiction because there had been no petition for
abandonment, but never raised the argument in this proceeding, pending before the STB. This
speaks volumes about the lack of merit in the assertion that an abandonment is necessary where,
as here, no rail activity is occurring.

Finally, given that Coastal never applied for or received authority from the Board to

operate, if the track is not Excepted Track as argued herein, Coastal’s operations are in violation

of law.
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CONCLUSION

Because it is absolutely clear that there is not now — and there never was — any “rail
activity” to abandon, the Board should reopen this docket and issue a declaratory order stating

that:

(1) no rail activity is or was occurring on the Property;

(2) the STB does not have jurisdiction over the Farmingdale Yard, which is
Excepted Track;

(3) no petition for abandonment is necessary;
(4) the State Court should resolve the state law claims.

In the alternative, if the Board is not inclined to reopen the docket and grant such an order,
Pinelawn respectfully requests that it set a schedule for an abandonment proceeding as follows:

e 60 days for discovery;

o 30 days from the close of discovery for Pinelawn to file an opening
brief;

o 30 days thereafter for reply by NYAR and Coastal;

e 30 days thereafter for rebuttal by Pinelawn.

Dated: Huntington, NY Respectfully Submitted,

January 25, 2011 i Z

ark A. Cuthbertson
Jessica P. Driscoll
Law Offices of Mark A. Cuthbertson
Attorneys for Pinelawn Cemetery
434 New York Avenue
Huntington, New York
(631) 351-3501
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2009-02839 DECISION & ORDER

Pinelawn Cemetery, appellant, v Coastal Distribution,
LLC, et al., respondents.

(Index No. 8599/04)

Mark A. Cuthbertson, Huntington, N.Y. (Jessica P. Driscoll of counsel), for appellant.
John F. McHugh, New York, N.Y., for respondent Coastal Distribution, LLC.

Jay Safar, Central Islip, N.Y., for respondents Metropolitan Transportation Authority
and Long Island Rail Road Company.

In an action, inter alia, for a judgment declaring that a certain lease dated August 30,
1904, was terminated, the plaintiff appeals, as limited by its brief, from so much of an order of the
Supreme Court, Suffolk County (Costello, J.), dated February 19, 2009, as, upon renewal, adhered

to the original determination in an order dated January 8, 2008, granting the separate motions of the
defendants Coastal Distribution, LLC, and New York & Atlantic Railway for summary judgment
dismissing the complaint insofar as asserted against each ofthem and, in effect, directing the dismissal
of the complaint against all of the defendants on the ground that its claims were preempted by that
provision of the Interstate Commerce Commission Termination Act which grants exclusive
jurisdiction to the United States Surface Transportation Board to regulate the abandonment of

railroads.

ORDERED that the order is reversed insofar as appealed from, on the law, with one

bill of costs payable by the respondents appearing separately and filing separate briefs, upon renewal,
the order dated January 8, 2008, is vacated, the motions of the defendants Coastal Distribution, LL.C,
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and New York & Atlantic Railway for summaryjudgment dismissing the complaint insofar asasserted
against them are denied, and the matter is remitted to the Supreme Court, Suffolk County, for the

imposition of a stay of any further proceedings in this action pending resolution by the United States
Surface Transportation Board of the issue of whether the subject railroad has been abandoned.

In 1904 and 1905, the plaintiff, Pinelawn Cemetery (hereinafter Pinelawn), leased two
parcels of real property to the defendant Long Island Rail Road (hereinafter the LIRR) for a term of
99 years, with an option to renew each lease for a second term of 99 years, provided that the LIRR
exercised that option in writing at least three months prior to the termination of each lease. The LIRR
constructed two railroad tracks on the two parcels, which are collectively referred to as the
Farmingdale Yard. Although it is undisputed that the LIRR properly renewed the 1905 lease, the
primary issue in this case is whether the LIRR properly renewed the 1904 lease. :

In 1996 the LIRR transferred its freight operations, including the facilities at the
Farmingdale Yard, to the Southern Empire State Railroad Company, which subsequently changed
its name to the defendant New York & Atlantic Railway (hereinafter NYAR). In 2002 NYAR, a
licensed rail carrier, subleased the Farmingdale Yard to the defendant Coastal Distribution, LLC
(hereinafter Coastal), which uses the site as a transloading facility to weigh, sort and load
constructlon and demolition debris onto railroad cars that are bound for Ohio.

In March 2004 the Town of Babylon issued a stop work order, which prohibited
Coastal from completing the construction of a three-sided shed at the Farmingdale Yard. In August
2004 Coastal and NYAR replaced the sublease with a transload facility operations agreement,
whereby NYAR engaged Coastal as its “contractor” to operate the transloading facility. Coastal
applied to the Town’s Zoning Board of Appeals (hereinafter the ZBA) to annul the stop work order
on the ground that it was exempt from the local zoning laws because it was governed by the Interstate
Commerce Commission Termination Act (49 USC § 10101, ef seq.) (hereinafter the ICCTA), which
grants exclusive jurisdiction upon the United States Surface Transportation Board (hereinafter the
STB) over most railroad matters. In April 2005 the ZBA upheld the stop work order on the ground
that Coastal’s activities did not constitute transportation by a rail carrier within the meaning of the

ICCTA.

In arelated federal action, the United States District Court for the Eastern District of
New York granted Coastal’s and NYAR’s request to preliminarily enjoin the Town from enforcing
the stop work order. On appeal, the United States Court of Appeals for the Second Circuit modified
the injunction to permit the parties to seek a declaratory order from the STB on the scope of its
Jurisdiction (see Coastal Distrib., LLC'v Town of Babylon, 2006 US Dist Lexis 8400 [ED NY 2006],
affd in part and mod in part, 2007 US App Lexis 3042 [2d Cir 2007]). In a decision dated January
31, 2008, the STB determined that it did not have jurisdiction because Coastal’s transloading
activities at the Farmingdale Yard did not constitute transportation by a rail carrier (see Town of
Babylon and Pinelawn Cemetery, STB Fin. Dkt. No. 35057 [Jan. 31, 2008], 2008 WL 275697).

In April 2004 Pinelawn commenced the present action in the Supreme Court, Suffolk

County, against Coastal, NYAR, the LIRR, and its parent company, the Metropolitan Transportation
Authority. The amended complaint asserted seven causes of action seeking, inter alia, a judgment
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declaring that the defendants failed to renew the 1904 lease, injunctive relief, and damages for
trespass and negligent misrepresentation. In essence, Pinelawn sought to evict the defendants from

the parcel that was the subject of the 1904 lease.

In April 2007 Coastal and NYAR had separately moved for summary judgment
dismissing the complaint insofar as asserted against each of them on the ground that the Supreme
Court’s jurisdiction over the subject matter was preempted by the ICCTA. In an order dated Januaty
8,2008, the Supreme Court granted both motions for summary judgment and directed the dismissal
of the complaint against all of the defendants based on the federal court decisions.

After the STB determined that it did not have subject matter jurisdiction, Pinelawn
moved pursuant to CPLR 2221(e) for leave to renew its opposition to the previous motions for
summary judgment on the ground that the STB decision contradicted the federal court decisions upon
which the Supreme Court had relied. In an order dated February 19, 2009, the Supreme Court
granted Pinelawn’s motion for renewal and, upon renewal, adhered to its original determination
granting the motions of Coastal and NYAR for summary judgment and, in effect, directing dismissal
of the complamt against all of the defendants on the ground that the STB had exclusive jurisdiction

to regulate the abandonment of railroads.

The general jurisdiction provision of the ICCTA states, in relevant part, that the STB
has exclusive jurisdiction over “the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or facilities, even if the tracks are
located, or intended to be located, entirely in one State” (49 USC § 10501[b][2]). Moreover, 49
USC § 10501(b) contains an express preemption clause, which provides that “[e]xcept as otherwise
provided in this part, the remedies provided under this part with respect to regulation of rail
uansportaﬁon are exclusive and preempt the remedies provided under Federal or State law.”

' The procedure for abandoning or discontinuing rail transportation over any part ofa
railroad line is set forth in 49 USC § 10903. Among other requirements, the statute provides that “[a]
rail carrier providing transportation subject to the jurisdiction of the [STB] under this part who
intends to” abandon or discontinue service over a railroad line must apply to the STB for approval
(49 USC § 10903[a][1]). If the STB finds that public convenience and necessity require or permit
the abandonment or discontinuance, it will generally approve the application (see 49 USC § 10903[d],

[e]).

Although 49 USC § 10903(a)(1) states that a “rail carrier” must file the application,
there is a long line of cases recognizing that non-carriers who have a sufficient interest in the property
may apply for a certificate of abandonment. This procedure is known as an adverse abandonment
(see e.g. Thompson v Texas Mexican Ry. Co., 328 US 134; Howard v Surface Transp. Bd,, 389 F3d
259; Consolidated Rail Corp. v Interstate Commerce Commn., 29 F3d 706; Modern  Handcraft, Inc.

- Abandonment in Jackson County, Mo., 363 ICC 969).

Normally, a dispute between a landlord and a tenant is resolved according to state law.
- When these disputes affect interstate commerce, however, the STB’s primary jurisdiction over the
abandonment or discontinuance of rail service deprive a landlord of the customary recourse to the
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courts until the STB removes its primary jurisdiction. The proper way for the STB to remove its
primary jurisdiction is through an adverse abandonment proceeding. Ifthe STB grants an adverse
.abandotirierit application, thelandlord can-seek-an-eviction (see City of Peoria & the Village of
Peoria Heights, Illinois— Adverse Discontinuance — Pioneer Indus. Ry. Co., STB Dki. No. AB-878

[August 9, 2005], 2005 WL 1900922).

Thus, instead of dismissing the complaint in its entirety, the Supreme Court should
have stayed all proceedings in the action pending a determination by the STB of the issue of
abandonment (see Thompson v Texas Mexican Ry. Co., 328 US 134; Chicago & North Western Ry.
Co. v Chicago, Milwaukee, St. Paul & Pacific R.R. Co., 502 F2d 193; City of Des Moines, Iowa v
Chicago & North Western Ry. Co., 264 F2d 454; City of New Yorkv Tri-State Brick & Stone of N. Y.,

17 Misc 3d 1117[A], 2007 NY Slip Op 52050[U]).

DILLON, J.P., BALKIN, HALL and LOTT, JJ., concur.

ENTER:
James Edward Pelzer
Clerk of the Court
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EXHIBIT B



PETITION OF PINELAWN CEMETERY
FOR DECLARATORY ORDER
STB Finance Docket No. 35057

Chronology

1904 / 1905

Pinelawn enters into lease agreements with Long Island Railroad
for two parcels of land located at 1633 New Highway,
Farmingdale (“Property™).

Early 1900°s

LIRR-MTA constructed a “Railway Spur” on the Property,
consisting of two rail tracks each approximately one-quarter mile
long, which together comprise a “Y” or “wye” track.

1960

Use of Railway Spur for any purpose all but ceases

11/18/96

NYAR and LIRR-MTA enter into a Transfer Agreement under
which NYAR assumes LIRR-MTA’s freight services over
existing Subject Line on Long Island; does not alter use of
Railway Spur

12/5/96

NYAR, a common carrier, files verified notice of exemption
with STB for freight services on Long Island per the Transfer
Agreement

11/17/97

STB approves the Transfer Agreement and NYAR’s
exemption for freight services on the Subject Line in Finance
Docket No. 33300

3/22/02

NYAR entered into a lease agreement with Coastal Distribution
LLC (“Coastal™) for the Property, which lease was subsequently
revised on or about July 2002 and again in 2008

10/2003

Coastal began construction of the so-called “Farmingdale Yard”
on the Property, which included a truck scale, a rail car scale and
a large open structure to “protect transloading activities”

12/18/03

Attorneys for Pinelawn sent a letter to the Town of Babylon
(“Town”) requesting the Town issue a cease and desist order
against Coastal

3/29/04

Town issued a Stop Work Order to Coastal for “working
without a permit”

4/2004

Coastal and NYAR appealed the issuance of the Stop Work
Order to the Town of Babylon Zoning Board of Appeals
(“ZB A”)

BLUE =STB
RED = Federal Action

GREEN = State Court Action




PETITION OF PINELAWN CEMETERY
FOR DECLARATORY ORDER
STB Finance Docket No. 35057

Chronology

4/6/2004

Pinelawn commenced an action regarding the lease in Suffolk
Supreme Court against Coastal, LIRR, MTA and the NYAR
(“State Court Action”); Pinelawn Cemetery v. Coastal et al,
Suffolk Supreme Court Index No. 2004-8599.

8/6/04

NYAR and Coastal terminated their lease agreement and
entered into a “Transload Facility Operations Agreement.”

4/22/05

ZBA affirmed the Stop Work Order

4/26/05

Coastal and the NYAR seek an injunction in federal court
against the Town of Babylon and Pinelawn from enforcing the
Stop Work Order (“Federal Court Action”); Coastal &
NYAR v. Town of Babvlon et al, EDNY CV 05-
02032(JS)YETB).

5/19/05 - 5/20/05

Two-day preliminary injunction hearing in front of United
States Magistrate Judge E. Thomas Boyle, as a result of
Coastal and NYAR’s action in federal court.

7/15/05

Judge Boyle issued a Report & Recommendation (“R&R”)
which recommended that the preliminary injunction be
granted and found, inter alia: (1) that the Town’s zoning laws
are preempted by the ICCTA; (2) that transloading
operations fall within the category of rail '"transportation"
for purposes of the ICCTA; (3) that Coastal, by virtue of its
relationship with NYAR, is considered a rail carrier under
the ICCTA; and (4) that the Town of Babylon is estopped
from asserting jurisdiction based on Coastal's detrimental
reliance on the Town's assertion that it held no jurisdiction
over the property.

1/31/06

United States District Judge Joanna Seybert adopted the
R&R issued by Magistrate Boyle and enjoined the Town from
enforcing its zoning laws

2/27/06

Town of Babylon and Pinelawn appealed the decision in the
Federal Action to the United States Court of Appeals for the
Second Circuit (“Second Circuit”)

BLUE =STB
RED = Federal Action

GREEN = State Court Action




PETITION OF PINELAWN CEMETERY
FOR DECLARATORY ORDER
STB Finance Docket No. 35057

__Chronology

2/6/07

Second Circuit modifies U.S. District Court’s preliminary
injunction to allow the parties to petition this Board (“STB”);

Coastal Distribution, LL.C v. Town of Babylon, 216 Fed.
Appx. 97, at 100, 103 (2d Cir. 2007).

3/2007 and 5/2007

Coastal and the NYAR respectively filed motions for
summary judgment and/or to dismiss the proceedings before
the Suffolk County Supreme Court

7/2/07

In accordance with the direction from the Second Circuit, the
Town of Babylon and Pinelawn filed a Petition with the STB
for a Declaratory Order to determine whether Coastal was a
rail carrier or was operating on behalf of a rail carrier, and
whether the activity at the Premises constituted a line of
railroad; Pinelawn Cemetery; Town of Babylon and Pinelawn
Cemetery, STB Finance Docket No. 35057 (Document ID No.
219688).

1/8/08

Decision in State Court Action granting summary judgment,
holding that the State Court lacked jurisdiction due to federal
preemption and dismissing Pinelawn’s claims; Pinelawn
Cemetery v. Coastal et al, Suffolk Supreme Court Index No.
2004-8599.

1/31/08

STB decided the Petition filed by the Town and Pinelawn and
determined that Coastal was not a rail carrier or operating on
behalf of a rail carrier; Town of Babylon and Pinelawn
Cemetery, STB Finance Docket No. 35057 (served Feb. 1,
2008).

3/7/08

Pinelawn appealed to the Appellate Division, Second
Department, (“Second Department”) from the January 8,
2008 decision in the State Court Action; Pinelawn Cemetery
v. Coastal Distribution, LL.C, et al, App. Div. Case No. 2008-
02472.

3/14/08

Pinelawn filed a motion for leave to renew in the State Court
Action with the lower Court based on a change in the law in
light of the STB decision served February 1, 2008 in Finance
Docket No. 35057.

BLUE =STB
RED = Federal Action

GREEN = State Court Action




PETITION OF PINELAWN CEMETERY
FOR DECLARATORY ORDER
STB Finance Docket No. 35057

9/24/08

STB denied petitions for reconsideration by NYAR and
Coastal and affirmed its prior decision that Coastal was not a
rail carrier and was not operating on or behalf a rail carrier.

Town of Babylon and Pinelawn Cemetery, STB Finance
Docket No. 35057 (served Sept. 26, 2008).

10/16/08

The Clean Railroads Act, which excepted from the Board’s
jurisdiction waste transfer rail stations, became law.

12/18/08

Pinelawn filed a renewed petition with the STB to reopen the
docket and issue a declaratory order in light of the Clean
Railroads Act and an amended agreement between Coastal
and the NYAR; Town of Babylon and Pinelawn Cemetery,
STB Finance Docket No. 35057.

2/28/09

State Court granted Pinelawn’s motion to renew, granted
summary judgment and dismissed the action for a second

time; Pinelawn Cemetery v. Coastal et al, Suffolk Supreme
Court Index No. 2004-8599.

3/19/09

Pinelawn again appealed to the Second Department from the
lower Court’s February 18, 2009 Decision in the State Court

Action; Pinelawn Cemetery v. Coastal Distribution, LLC, et
al, App. Div. Case No. 2009-02839.

10/15/09

STB decided the December 2008 Petition by Pinelawn and the
Town of Babylon and specifically held: “the Farmingdale
Yard facility is not (and never was) part of ‘transportation by
rail carrier’ within the Board’s jurisdiction. Town of Babylon
and Pinelawn Cemetery, STB Finance Docket No. 35057
(served Oct. 15, 2009).

6/8/10

Second Department decided the two related appeals,
reversing the lower Court’s grant of summary judgment,
holding that the case should have been stayed pending a
“determination by the STB on the issue of abandonment,”
and remanding to the lower Court; Pinelawn Cemetery v.
Coastal Distribution, LL.C, et al, App. Div. Case Nos. 2008-
02472 and 2009-02839.

BLUE =STB
RED = Federal Action

GREEN = State Court Action




PETITION OF PINELAWN CEMETERY
FOR DECLARATORY ORDER
STB Finance Docket No. 35057

Chronology

7/8/10

On remand, the State Court directed Pinelawn to file a
petition for adverse abandonment with the Board within six
months of a conference held on July 8, 2010; Pinelawn
Cemetery v. Coastal et al, Suffolk Supreme Court Index No.
2004-8599.

1/6/10

The parties to the State Court Action stipulated that Pinelawn
would file the Petition on or before January 25, 2010;
Pinelawn Cemetery v. Coastal et al, Suffolk Supreme Court
Index No. 2004-8599.

BLUE =STB
RED = Federal Action

GREEN = State Court Action
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- EXHIBIT D



TRANSFER:AGREEMENT
BETWEEN
THE mG ISLAND RAIL ROAD COMPANY
AND
SOUTHERN EMPIRE STATE RAILROAD COMPANY

Dated as of November 18, 19_96
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TRANSFER AGREEMENT
BETWEEN .
THE LONG ISLAND RAIL ROAD COMPANY
SOUTHERN EMPIRE STATE RAILROAD COMPANY =~ ~ &7

This Transfer Agreement is made as of this 18th day of
November, 1996, by and between THE LONG ISLAND RAIL RéAD-“ %
COMPANY, a New York State public benefit coxporation,
Jamaica SEation, Jamaica, New York 11435, f%nclpding its
successors, the “LIRR”) and SOUTHERN EMPIRE STATE RAILROAD
COMPANY, a Delaware corporation, (including.its successors .-
and permitted assigns, the “Freight Operator”).

WITNESSETH:

WHEREAS, the LIRR owns and operates rail freight
facilities serving a diversified customer base in the Long

Island region;

WHEREAS, the LIRR issued a Request for Proposals
("RFP") for privatization of its freight services;

L4 - -
WHEREAS, Anacostia & Pacific Company, Inc., in
contemplation of establishing a Freight Operator, submitted

a proposal,

WHEREAS, the Freight Operator submitted a proposal in
response to the RFP and a final proposal in response to the
LIRR's Request for Best and Final Offers (collectively the

"Proposals"); and’

WHEREAS, this transaction is intended and should be

construed as the LIRR entirely ceasing its operations

MTA/LIRR00625



reiating to the tramnsportation of freight (othexr than as a
customer) and grant:mg the right to the Freight Operator to
own, conduct and operate such freight operations on an

exclusive basis on and with certain property retained by the

LIRR; and,

WHEREAS, the parties wish to establish the terms and
conditions upon which the freight services shall be owned
and operated by the Freight Operator.

NOW,- THEREFORE, in consideration of the benefits
accruing to each of the parties as recited to herein, the

parties do mutually agree hereto as follows:

ARTICLE l: AGREEMENRT AND DEFINEITIONS

1.1 The Agreement

1.1.1 The agreement between the parties consists of this
Transfer Agreement, which includes Exhibits 1 through -
16 hereto, and docduments specifically incorporated
herein by reference (collectlvely, this “Agreement")
The Request for Proposals, the Reguest forx Best and
Final offers and the Proposals are expressly _
supersec_led. by this Agreement and shall be of-no force

or effect.

1.1.2 Each of the part:l.es represents and warrants that 1t
_w:Lll perform in accordance ‘with the terms and i
conditions of this Agreement.

MTA/LIRR00626
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Thls Agreement contains the entire understanding
between the Freight Operator and the LIRR with
respect to the Freight Operations. The parties are
not bound by any written oxr oral statement or
repfesentation which 'is not expressly part of this
Agreement. Any waivers, 'modifications or -changes to
this Agreement shall not be binding on either party
unless set forth in a writing duly executed by both.
the_FreighpZOPerator and the LIRR.

{a) This Agreement is binding upon the Freight
Operator upon its execution, but shail be null
and void ab initio if (i) the LIRR fails .to
satisfy the requirements of clause (b) (i) within
sixty (60) days of the Freight Operator's
execution of this Agreement or such greater
.period as the Freight Operator, im its sole
discretion, shall detexrmine or (ii) the Freight
0peretor fails to satisfy the requirements of
EIaqse (b) {(ii) within sixty (60) days of .the
LIRR's execution of this Agreement or such
greater period as the LIRR, in its sole

-

dlscretlon, shall detexmine.

(b) The later of the dates on which the following
requirements are satisfied shall be deemed the
“Effective Date”:

(1) The LIRR obtains the approval-of the . Board

of Directors of the MTA and thereafter
executes this Agreement; or

-3- MTA/LIRRO0G27.



{ii) The Freight Operator secures approval or

' éxemption:for thé transactions
contemplated by this Agreement from the
STB consistent with Article 12.1 hereof.

This Agreement shall be null and void in the event
any labor protective provisions are imposed by the
STB unless the parties otherwise agree or a party
agrees to pay the cost associated with such labor.

protective provisions.

The Freight Operator shall commence the Freight
Operations on or before April .1, 1997, provided that
such date shall be exténded in the event of the
occurrénce of an Event of Porce Majeure or the
existence of an injunction or order prohibiting or
delaying such commencement, by the. number of days of
the duration of such Event of Force Majeure,
injunction or order or such other period as may be
mutually agreed upon by the parties, and shall
continue the Freight Operations throughout the term
of this Agreement {including the Extension Period, if
applicable) except as otherwise providea'herein:
Such date on which the Freight 6perator commences
operations hereunder shall-be referred to hefgin as

the "Commencement Date."

The obligations of the Freight Operatoxr hereunder are

. +-subject o the condition that on the date the Freight

Operator is to commence operations pursuant to
Section 1.1.5 theré has been no material adverse

change in the Freight Premises since September-16,

—a-
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1996. . .For purposes of this Article 1.1.6 the
expiration of any contract by its terms, including, -
without limitation, any cancellation by a party other
than the LIRR, shall not, nor shall the effects
thereof, constitute or be considered as a
contributing factor to a material adverse change,-
provided that the failure to commence, or the . -
termination prior to the Commencement Date, of the
contract for movement of excavated rock in the volime
of 13,600 carloads at $517 per carload shall be '~
déemed a material adverse change for purposes of this
Article. In the event of a material adverse change,
this Agreement shall be deemed‘terﬁinated and the

Concession Fee shall be promptly refunded.

Definition

Unless othexwise mnoted, the'following definiﬁions
shall apply throughout this Agreement:

"AAR" means the Association of American Railroads.

."AAR O¥fice Manual" means the Office Manual of the

AAR Interchange Rules, adopted by the AAR, Operations
and Maintenance Depattmeni, Technical Services
Division, as amended from time to time.

"Abatement Period®” means, (a) for any Annual Fee
Period two: separate periods of at least ten
consecutive dayé; provided that for purposes of this
clause (a) if the second of such periods straddles
two Annual Fee Periods such period shall nevertheless

-5-
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be -deemed an Abatement Peried, (b) a single period of
20 consecutive days or (c) for any Annual Fee Period
an aggregate of at least 45 full calendar days
whether or not consecutive. IE is undérstood that
(i) only days on which the Freight Operator is unable
to provide service which' it othérwise would have
providéd shall be counted for purposes of- clause (c)
and (ii) none of the periods referred te in clause
(a), (b) or (c) shall be included in .more than one

Abatement Pe:-iod.

nAccident/Incident™ means an eireﬁt or s,:ituati.on
related to the Freight Operations that (i} ‘results in
personal injury,_property damage or a derailment on
the Operating Premises, or (2} is required to be
reported to the FRA pursuant to the rules and

‘regulations of the FRA.

L T .. -

"Annual Fee" means the fee described in Article

4.1.1(c) hereof.

"Annual Feeg Period” means the one year period
c;ommencing on the Commencement Date and ending on. the
day before the anniversary of the Commencement Date
and each subsequent one-year period through the
termination of this Agreement. '

"Business Plan" means the Business Plan for the five-
year period commencing on the Commencement Date

-submitted by Freight - Operator in. connection with this

Agreement and a copy of which has been executed by

. the parties.
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1.2.9

1.2.310

1.2.12

"Capital Expenditures" means expend1tures (excluding.
expenditures for maintenance), in excess of $25,000,
for improvements or additions to the Freight Premlses
or Freight Rolling Stock it being understood that
multiple improvements or additions to a single
facility may be aggregated and addltlons of multiple
"units" of a single type of Rolllng Stock may be
aggregated for purposes of the foregoing) that will
extend or have a‘‘useful life, respectlvely, greater -
than one year, 1nc1ud1ng, without llmltatlon, amounts
paid out for new buildings, rail facilities or
structures, Freight Rolling Stock, or for permanent
improvements or additions made to increase the value
of the Freight Premises or Freight Rolling Stock.
Capital Expenditures shall include the cost of assets
acquired under capital leases.

"Capital Improvements" means any improvements made to
the Freight Premises, with Capital Expenditures,
including, without limitation, improvements or .
additions made with Capital Expenditures to Freight
Rolling Stock, capital leases undertaken by the

Frelght ODerator and improvements or ‘additions made
to the Frelght Premises by customers of the Freight

Operator.

"Car Miles" means the distance traveled (using LIRR
timetable miles) by a "unit" of Freight Rolling
Stock, whether loaded or empty, over the Joint Use

Premises or the Passenger Premises.
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1.2.12

1.2.13

1.2.14

1.2.15

1.2.16

1.2.17

1.2.18

nClass I Upgrade"” means the improvements necessary
to upgrade the Freight Premises, or any part thereof,
to. meet Class I track standards promulgated by the

FRA.

"Clearance Point" means the location established by
the LIRR near the switch wﬁere two tracks converge at
which Freight Rolling Stock will foul the Joint Use
Premises or the Passenger Premises. The Clearance
Point wil> be 14.5 feet from the center liné of the
nearest track on the JbintiUse Premises or the
Passenger Premises, unless a different distaﬁce is or
has been established by the LIRR in its sole

discretion.

"Commencement Date" means the date deﬁined'in.Article

1.1.5 hereof.

"Company Traffic" means freight shipments where the
LIRR is the consignee or .consignor.

3

"Concessiori Fee" means the fee described in Article

4.1.1(d) hereof.

“Condemnatlon" means the taking of all or any part of
the Operatlng Premises for any public or quasi- publlc
use under the right of eminent domain. .

"DOT" means the United States Department of
Transportation or any successor agency performing the

“.same or similar functions.
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1.2.19

1.2.20

1.2.21

1.2.22

"pEffective Date" is defined in Article 1.1.4(b) .
hereof.
"Employee" means an officer, director, agent,

employee, or contractor of either of the parties
while engaged in any activity related to the
Agreement. '

"Equltable Abatement“ shall mean an amount whlch 15
equal to the lesser of (a) the Frelght Operator s
damages related to “the underlylng condltlon(s) in
respect of which such amounts is being determlned and
(b) the amount obtalned by d1v1d1ng the Annual Fee by
365 and multiplying such number by thée number of days
during which such underlying condition{s) persisted.
Notwithstanding any provisions herein, in no event
shall the sum of all Equitable Abatements with
respect to all Abatement Periods occuriing in any
particular Annual Fee Period exceed the Annual Fee
for such Annual Fee Period. 1In the event any
Abatement Period described in clause (a) or (b) of
the derlnltlon of the term "Abatement Period"” falls
w1th1n more than one Annual Fee Der:x.od the Equitable
Abatement in respect thereof shall be allocated pxo
rata between such Annual Fee Periods on the basis of
the number of days of such Abatement Period falling
in such Annual Fee Periods for purpoées of the

foregoing.
"Event of Force Majeure“ means any of the following
acts, events or circumstances: (a) stox¥ms, (b)

lightning, (c) floods, (d) fires, (e) epidemics, (f)

-9-



earthquakes, (g) guarantine, (f) blockade, (g)
strikes, walkouts, lqckouts or labor disputes, (h)
actions by any governmental agency (other than the
LIRR, the MTA or any other govérnmental agency
controlled by the MTA) that have the efféct of
delaying or materially. impeding the Freight
Operations, (i) war, (j) insurrection or civil
strife, (k) sabotage, (1) exp;osionf_(m) other acts,
events or circumstances, whether of the kindg herein
enumerated or otherwise, and whether caused or
occa51oned by or _happening on account of the act or

' om1551on of one of the parties hereto or some person

'1.2.23

1.2.24

1.2.25

1.2.26

functions.
- . -’ *

or entity not a party hereto, but only to the extent

that such acts, events or circumstances are beyond
the reasonable cbntrol of the affected party.

"Extension Period" is defined in Article 2.2.1

hereof.

"FRA"™ means the Federal Railroad Admlnlstratlon and

any successor agency performlng the same orxr 51m11ar

"Final Termination Datg".is defined in Article 14.2

hergof.

"Freight Operations®” meahs_all oferations related to
the movement of freight by rail (other than Company
Trafflc) on the Operatlng Premises, 1nc1ud1ng,
without llmltatlon, the stqrage,.ya;eb0951ng,
transloading of freight moved by rail and the storage
of'equipmeﬁt used for transporting freight by rail.

-10- '
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1.2.27

1.2.28

1.2.29

1.2.30

"Freight Premises"™ means the real property,
including the right-of-way, tracks, appurtenancés,-
buildings, facilities, other physical plants, ané'
improvements thereto used by the Freight Operatér
pursuant to this Agreement. Freight Premises shall

‘include only the properties identified in Exhibit 1

hereto and all Sidetraéks.

"Freight Rolling Stock” means Rolling Stock under the
control of or operated by the Freight Operator:

"Freight Switch” means a rail switch and other track
components connecting Joint Use Premises.with Freight
Premises that is used to switch Freight Rolling Stock

from and to Joint Use Premises and Freight Premises.

"Hazardous Material” means {i) "hazardous substance”
as defined under the Cqmpreheﬁsive Environmental_-
Response; Compensation and Liability Act, 42 U.S.C.
Section 9601 et seq., and any regulations promulgated
thereunder, each as it may be in effect from time to
time, {ii? *hazardous materials" as defined undexr the
Hazard;us_Materials Transportation Act, 49 U.S.C.
Section 1801 et _seg., and any regulations promulgated
thereunder, each as it may be in effect from time to
time, (iii) "hazardous waste" as defined utider New
York Environmental Conservation Law Section 27-09@1
et seq., and any regulations promulgated thereunder,
each as it'may be in effect from time to time, (iv)
"hazardous substance" as defined undér the Clean
Water Act; 33 U.S.C. Section 1321 et _seg., aﬁd any .
regulationg promulgated Ehereunder, each as it may be

-11-
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1.2.31

1.2.32

1.2.33

1.2.34

1.2.35

facilities, any other physical plants and -

in effect from time to time, (v) "Petroleum” as
defined in N.Y. Environmental Conservation Law

§ 15.0514, and any regulations pramulgated
thereunder, each as it may be im effect from time to
time, (vi) asbestos and (vii) polychlorinated

biphenyls.

»Initial Expiration Date” is defined in Article 2.1

hereof.

nTnterchange Rules” means the Interchange Rules
included in the AAR Office Manual (or any successor

manual) .

*Joint Use Premises" means real property, including
right-of-way, tracks, appurtenances, buildings, -
improvements thereto used for both Passenger
Operations and Freight Operations. :Joint Use
Premises shall include only the properties.identified
in Exhibit 2 hereto.

"Light Engines"” means one or more locomotive units

not coupled to cars or passenger coaches.

"LIRR Qperatlng Rules® means all rules, requlrements
anu procedures governlng operatlons or act1V1t1es on
or about the Joint Use Premlses and Passenger
Premlses, 1nc1ud1ng the dlspatchlng, movement and

.placement of Rollzng Stock and the use and operatlon

of 1nfrastructure components and systems. as outllned
or 1ncorporated by reference in the LIRR's "Rules of
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1.2.36

1.2.37

1.2.38

the Operating Departments," as such may be mpdified
from time to time and/or amended by periodic General

Orders, Special Instructions or General Notices.

"LIRR Safety Rules” wmeans the rules, requirements and
procedures establlshed by the LIRR governing the
safety of 1ts operatlons, employees and customers on
oxr about the J01nt Use Premises and the Passenger
Premises, as such may be modlfled from time to time,
1nc1ud1ng, without limitation, any Roadworker Safety
Rules that may be adopted

"L.oss or Damage"” means all claims, liabilities, costs
and expenses of every kind or mature, including
amounts pald under any State or Federal compemsation
law, arnd costs and attorneys fees incurred in the
1nvest1gatlon, defense, or settlement of any actual
or threatened legal proceeding rélated to pérsonal
injury or property loss ot damage (including
environmental loss or damage)  arising undexr or
related to this Agreement. Property loss or damage
includes loss or damage to real property and
lmprovements thereon, and personal property of either
party or third persons. Personal injury includes
injury to or illness or death of persons ipcluding
employees of either party, ipvitees, licensees, and

trespassers.
MMTA" means the New York State Metropolitan

Transportation Authority and its affiliates and
subsidiaries or any successor agency.
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1.2.39

1.2.40

1.2.41

1.2.42

1.2.43

1.2.44

1.2.45

"Operating Premises"” means the "Freight Premises" and

the "Joint Use P:emiéés-“

"Operating Windows"” means the blocks of time between

passenger trains (loaded or empfy) and on-going

‘construction work (both maintenance and capital)

during which freight trains can operate on the Joint
Use Premises. It is understood that Operating
Windows may be modified by the LIRR due to operating
exigencies and changes to the LIRR's schedules.
*Passenger Operations" means all operations related

to the trarsportation of persons By rail.

"Passenger Premises™ means all property, including
rights-ef-way, tiacks, appurtenances, bqildings;
facilities, other physical_élaq@s, and improvements
thereto used for Passehger'operétions that are not
included in the Freight Prgmises or Joint Use

Premises.

"pPrivate Freight Siding” means a rail fécility,
including track and appurtehances thereto, owned by a
freight customer. All such rail facilities are
jdentified on Exhibit 3 hereto. '

"Renewal Fee" means the fee described in A;ticle

2.2.2.

"Renewal Notice” means the not%ée to._extehd the
Agreement as more fully described im Article
2.2.1(e).

MTA/LIRR00638
-14-



1.2.46

1.2.47

1.2.48

1.2.49

1.2.50

1.2.51

"Rolling Stock" means a railroad car, locomotive, °
caboose, intermodel car, imspection car, péssenge;
coach, cab car, bogie, wrecking equipment, work-:
equipment and ény other form of equipment.with wheels
operated on railroad track. Each of the faregoing

will constitute a "unit" of Rolling Stock (it being

understood that, with respect to any multiplatform
car, each platform shall be considered a "unit"). -

WSidetrack” means all track on the Freight Premises
siﬁe of a Clearance Point of a Freight Switch that is
used for switching fréight cars and equipment to ana
from freight customer facil%qies or Team Track.

*STB" means the United States Surface Transportation
Board or any successor agency performing the same or -
similar functiomns. .
"Switch Maintenance Fee” is defined in Article
4.1.1(b) hereof. '

"Team Track" means a rail facility, included in the
Freight Premises, that is available for use by
multiple rail customers for loading and unloading
merchandise from Freight Rolling Stock. The Team

‘Tracks are identified on Exhibit 1 hereof.

"Trackage Fee" is defined in Article 4.1.1(a) hereof.

A1l adjustments for inflation contained in this
Agreement shall be based on the Indices of Railroad
Material Prices and Wage Rates for Eastern Class I

-1 5 -
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" Railroads (material prices, wage rates and

supplements combined, excluding fuel) oxr, in the
event such indices-are discontinued, the Indices of
Railroad Material Prices and Wage Rates for all Class
I Railroads (material prices, wage rates and
supplements combined, excluding fuel). If both such
indices are discontinued then all adjustments for
inflation contained in this Agreement shall be based
on the Composite Implicit Price Deflatoxr published by:
the Bureau of Economiic Analysis, U.S, Department of

Commerce oY any successor agency.

ARTICLE 2: TERM AND RENEWAL

‘Term

Unless otherwise terminated as provided for in this
Agreement, this Agreement shall remain in effect from
and after the Effective Date through the twentieth
anniversaxry of the Commencément Date (the "Initial
Expiration Date"®).

enewal

In the event the Freight Operator meets the following

conditions, this Agreemént may be renewed at the

Freight Operator’s option for a termm éf_io years (the

"Extension Period®), to commence on the Initial

Expiration Date: )

(a) The Freiéht Operator is-ﬁot ip.mate;ial_bregch
of any term(s) of this Agreement. ' .

-16-
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(b)

" (c)

The Freight Operator's safety record based on
the average annual FRA-reportable accidents per
200,000 man hours ér, if unavailable, other -
comparable measure, for the three (3) year
period preceding tlie date of the Rehewal Notice
is equal to or better than the national industry

-average for Class C freight railroads for the

same period or in the event that a national
industry average for Class C_ffeight railroads
is not ascertainable such other comparable index
as may be available. For purposes of this
clause, accidents caused primarily by the LIRR
shall be excluded from the Freight Operator's
safety record; provided that such accident has
been previously deterinined to be caused
primarily by the LIRR.

The annual average of freight carload vélume_
(measured in terms of loaded "units" of Rolling
Stock consisting of railroad cars and intermodel
cars) tranéported in the Freight Operations for
the three {3) year period preceding the date of
the Renewal Notice shall be at Teast 24,474
carloads, or the peicentage incréase of the
carload volﬁme for the twelve calendar months
preceding the Commgncemént Date to the cariload
volume for the twelve calendar months preceding
the Renewal Date shall be more than 125% of the
percentage ipcreasé achieved by the Eastern
Class I Railroads for the corresponding periods;
provided that if no such statistic is available
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(4)

(e)

then the percentage increase achieved by all
Class I Railroads nationwide shall be used.

In respect of Capital Improvements.for the
period from the Commencement Date to the date of
the Renewal Notice, the Freight Operator has
1nvested or has caused to be 1nvested in the
aggregate at least $14,468,920.

The Freight Operator gives notice in writing to
the LIRR .of its intent to renew the Agreement
(the "Renewal Notice") no sooner thaﬁ 13 years,
but prior to 18 years, after the Commencement

Date.

2.2.2 The terms and conditions of this Agreement shall
rema1n.1n full force and effect during the Extension
Perlod except for the follow1ng.

(a)

(b)

The Freight Operator shall pay to the LIRR a
Renewal Fee of $3,040,550 at the commencement of
the Exten51on Perlod and ten equal annual
1nsta11ments of $1, 268 865 each on each )
annlversary of the commencement of the Extension

Period.

Capital Expenditures during the Extension Period

" shall be at 1east 50% above the amount proposed

—

“1n the Bu51ness Plan, lndexed for inflation to
‘the end of the twenty (20) year term of the

Agreemenf using the methodology and indices
described in Article 4.2.

MTA/LIRR00642
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Notwithstanding any provisions herein, nothing shall
prevent the parties from negotiating any renewals for

a term no greater than ten (10) vyears.

ARTICLE 3: GRANT OF RIGETS TO USE

Right to Operate and Use

The Freight Operator shall have the exclusive riéht
to use the Freight Premises and the Joint Use .
Premises to conduét Frelght Operat=ons in accordance

with the provisions of this Agreement.

The Frelght Operator shall have tke exclusive right
to manage, direct and control the Freight Premises;

provided, that the Freight Operator shall not en;er

"into any contracts; leases or other agreements which

extend past the Initial Expiration Date or, if the
Agreement is extended, such other applicable _
termination date, without the LIRR's prior written

consent.

The Freight Operator may, at its sole risk and
expense, construct or relocate freight;ielated
facilities and infrastructures (such as transloading
facilities, shops, team tracks, yards, sidings, ‘etc.)
within the Freight Premises, subject to prior review
and approval by the LIRR of the Freight Operator's
plans, which approval will not unreasonabiy'be
withheld; provided that such apprcval shall be deemed
to be granted if the LIRR has not objected to such
construction within 45.days of notice thereof. All

~19-
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3.2

facilities constructed by the Freight Opefator
hereunder, improvements made thereon or improvements
made to existing'premisés by the Freight Operator
shall be made in compliance with applicable building
codes and other regulations, and shall be owned by
the LIRR as part of the Freight Premises.

Assignment of Contracts

3.2.1 The LIRR hereby assigns and the Freight Operator (a)

- héreby accepts all existing tariffs, customer
contracts, leases,‘réal estate agreements, sfde track
agreements and other agreements applicable to the
LIRR's eﬁisting Freight Operations and (b) shall have
the right, from time to time, to take any lawful
acéion to modify such contracts and agreements.
Notwithstanding the foregoing, if any customer
contracts,'leases oxr reai estate agreements (i) are
not- set forth on Exhibits 12 and 13 hereto or were
not disclosed or made available to the Freight
Operator during the Freight Operator's due diligence,
(1i) are required to be assume& or otherwise
pérformed'ﬁy'the Freight Operator and (iii) as a
result, have a material adverse effect on the

"Business Plan, then the ?reight Operator shall.
receive an Bquitéble Abaiemept in connection with

-

such contracts and agreements.

3.2.2 In the event that the excavation spoils from the

water supply shaft that is being created. in.the area
known as Maspeth Yard and is the subject of an
easement granted by The Long Island Rail Road Company
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to the City of New York Department of General
Services commencing on September 1, 1992:pursuant QS
a Purchase Option Agreement dated August 26, 1992,
are not moved from the area by rail as requiééd by
Section 5 of the Terms and Conditions of that
Agreement, except due to force majeure, the LIRR
shall, at the request of ;ﬁe Freight Operator,
prompt}y use good faith efforts to negotiate the
"s;gn;f§§antly higher compensation" referred fo in
said Section 5 and shall promptly pay to the Freight
Operator from the additional coppensa;ion, if any,
received the lesser of (i) the full amount of such
additional compensation, if any, or (ii) 50% of the
difference between $5.4 mildion and the revenues
coliected by the Freight Operator for movement of .

such material.
I'.;g' nitations on_ Grant

The Freigﬁt Operator's right to conduct Freight

Operations over the Joint Use Premises is subject to

the LIRR's management, direction, dispatching,
H - . . . .
operation and contrpol as set forth ifi this Agreement.

The grant of rights in Article 3.1 speéificall:
excludes all .of the following:

epier

(a) Any right to control, direct or interfere with
the LIRR's Passenger Operations on the
Operating Premises or the Passenger Premises.

45
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(b)

(c)

(d)

Any subsurface or air rigﬁts in or associated
with the Freight Premises or elsewhere in or
associated with the Operating Premisés, which
subsurface and air rights shall remaiﬁ with the
LIRR.

All utility occupancies currently located on the

Freight Premises, including, but not limited to,

"Tthe Buckeye Pipeline and-all easements and

reservations of record. To the extent any such

-utility has provided the LIRR with any*
" indemnification, the LIRR shall use reasonable

efforts to enforee such 1ndemn1f1catlon in favor

of the Freight Operator, if and ‘when appllcable_

Any rlghts to property encumbered by
encroachments, tenarits, licensees, squatters oxr
other occupancies currently on the Freight
Premises. There shall be no-obligation on the
part.of the LIﬁR to take any action to remove
the same except that the LIRR shall continue to
pursue litigation pending om the Effectivg-Date
and the LIRR shall take actions to remove any.
encroachment that arose after September 16, 1996
and is existing on the Commencement Date that
prevents the movement of Rolling Stock on lines’
being actively used immediately before the
Commencement Date in connectlon with Freight
Operatlons on the Frelght Premises; provided
that, encroachment in this sentence shall mean a
permanent structure and provided, further that
the Freight Operator shall inform the LIRR of

pae
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(e)

‘related to Freight Operations. Without llmltrng

any such encroachments within 30.days after the

Commencement Date; provided, however, that the

‘ Frelght Operator (at its own expense) may.on, the

LIRR's behalf take lawful action to remove-any -

such’ occupancy which was not granted or approved--

by the LIRR or its predecessors in title. At
the Freight Operator's reduest the LIRR, to the
extent applicable, shall, at the expense of the
Freight Qpeiator, cooperate with the Freight -

Opexrator in connection therewith.

Any right to use or permit others to use the
Freight Premises for purposes not directly

the generality of the foregoing, the Freight
Operator shall not use or permit the use of the
e

———

Operating Premises for:

(1) Tenancies not directly related to the

!

i

/

Freight Operations; !
!

(ii1) Utility right-of-way or crossings,

_including electrical and félephone wires,
fiber optic cables and pipelines of any
kin@ {unless such utilitf is installed for
the behefit qf the Freight Operator or a
ﬁermitted subtenant, with the prior
permission of the LIRR); and

{(iii) Advertising or billboards of any kind and
signage not directly related to the
Freight Operations.

-23-
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. ylq
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Notwithstanding the foregoing, with respect to
clause’ (i) , the Freight Operator shall be permittéd, with
the W, to use or permit the use of
the Freig'l.n: Premises for the purposes stated; provided that
any contracts entered into with third parties in connection
therewith -are on terms no less favorable than could be
obtained with an unaffiliated third party and that-any
revenues received therefrom“shall be shared equally by the

parties hereto. - -

The parties. acknowledge and agree that in the
case of clause (iii) above, (x) TDI has the giclusive right
to install and maintain 'billboard's on the Freight Premises,
(y) no nev ba’.llboa'.rdls .shall be installed on the Freight
Premises without- the prior written consent o-:f:" the F.reight
Operator and (z) the Freight Operat':or éhall'.permitj_ TDI to
have access to the Freight Premises, upon reasonable notice
to the -Freight Operator and at reasonable times,' for the
purpose of maintaining or removing any billboard. To the
extent TDI has provided the LIRR with any indemnification,
the LIRR shall use reasonable efforts to enforce such
indemn;.i.ficaft_:ipn in favor of the E":_rei.ght.Op_erator, if and

when applicable.

{£) The Freight Operator may not lease, license or
othérwise assign aﬁy portion of the Operating '
Premises to any person for any p\ilrgose except by
written consent of the LIRR which miay be granted
in the sole discretion of the LIRR; provided,
however, that the _Preight’ Operator may, without
.the pr-io;r written comnsent of t'l::Le LIRR, lease or
license portions of the Freight Premises to

-24-
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shippers or. others directly. involved in the

———'-"'J',
fu;th_rance of Frelght Operations on the Frelght

~opa

Premlses (other than any such lease or llcense

Y

-that has the effect, individually or taken '
together with all other leases or licenses,- of
causing all or a suBstaﬁtial portion of the l
Freight Operations to be conducted directly by
any person or entity other than the Freight .
Operator), which shall be subordinate #nd
subject to the texrms and conditions of this
) [agreement. The LIRR shall receive prior wrltten
!notice of any and all such agreements. Such
leases and licenses, if any, shall provide for
‘insurance and indemnification of the ngi aﬁd
its affilidtes kincluding‘any government or
governmental agency) to the same extent as
provided under this Agreement. Such leases and
licenses, if any, shall not relieve.the Freiéht
Operator of any obllgatlons or duties 1mposed on
it by this Agreement '

tg) Any use of the'ﬁame The Long Island Rail Road
Company or'LIRRiqr any ndme dertved therefrom or
confueingly similar thereto, without the prior
written consent of the LIRR; provided that the
'Frelght Operator may use any other name with the
‘'words "the”, *railroad” or "company”. The
Freight Operator agrees not to hold itself out
as (a) having a common identity with the LIRR or
any of its affiliates -{including any govexrmment
or govermnmental agency) or (b) acting as the
LIRR's agent. ’
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{h) Any title or estate in the ownership of the
Freight'Premises, any other part of the
Operating Premises or the Passenger Premises.

{i) The right to conduct Passenger Operations.

The LIRR'retéins the right to use or to allow third
parties to use the Freight Premises to construct,
inspect, fepair and maintain bridgeg, culverts and
other structures {including structures in connection

. with the utilization by.fhe LIRR of its subsurface or

air rights hereunder) or construct utilities with
réasonable prior written notice to the Freight

Operétor, provided however that any such use shall
not materially interfere with the Freiglit Operations.
The Fiéight Operator, upon }eceipt of.prior written
notice f;ém the LIRR;-will cooperate, without any

cost to the Freight Operator; in allowing the LIRR to

' effectuate or rermit any work described in this

Article 3.3.3. Any indemnification or release by any
third party to the LIRR with respect to the above
shall, bg its terms, algo inure to the bgnefit of the

Freight Operator.

Upon reasconable prior notice to the Freight Operator,
the LIRR shall have the right to permit construction

of a highway in conjunction with the.ffeight Premises
on the Bay Ridge Branch from the 65th Street Yard

(First Avenue) in Brooklyn to the comnection with

Con:ail at Fresh Pond for mitigating the highway

. traffic congeéfion through Brooklyn and Queens during

and after completion of the Gowanas Expressway
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reconstruction and rehabilitation project. In such

- event, the Freight Operatar will be entitled to

receive from the LIRR daméges as described in the
next sentence. Damages means 50% of the revenues
received during the twelve months preceding delivery
of the aforemeéntioned notice from customers that can
no longer be served by rail due to such project
multiplied by twice the number of years and
fractional portions thereof of such period of
interference. In addition, the LIRR shall, without
duplication, indemnify the Freight Operator.for any
Loss oxr Damage in connection therewith. if the
Freight Operator resumes Freight Operations after
completion of this construction project, the Prelght
Operatoxr shall be subject to certain schedullng
limitations as to joint use to be agreed upon in
writing. The LIRR shall _use reasonable efforts to
have the project work performed in a manner to

minimize disruptions to the Freight Operatioms. -

The following provisions apply to a portion of the
Freight Premises known as Yard A and described more
fully in Exhibit 5 hereto: | -

(a) The LIRR reserves the right to take exclusive
possession of part or all of Yard A in the event
it is needed to be used as part of the Passenger
Operations, for expansion of Passenger
Operations, or for any regional transbortation
plan. Subject to the last paragraph of this
Article 3.3.5, the LIRR shall only exercise this

right upon not less than six months prior .
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(b)

(c)

written notice to the Freight Operator and, in

any event, only after December 31, 2001.

The parties agree to negotiate, in good faith,
mutually acceiitable arrangements with the goal
of avoiding additional cost or loss of
operations by the Freight Operator in comnection
with any taking described in clause (a) above,
including without limitation, the construction
at the sole cost of the LIRR of freight

facilities, which shall then become part of the -

Freight Premises, to handle the average daily

~volume of traffic handled #n the Yard A

facilities taken possession of by the LIRR under
Article 3.3.5(a) hereof in the twelve (12)
months preceding the time:when the LIRR .takes
possession under said Article 3.3.5(a), all of
which is subject to availability of an
alternative site and capital funds. -

Should the Parties be unable to reach a mutually
acceptable agreement as described in 3.3.5(b)
hereof, the LIRR will reduce the An,x—lual Fee for
the balance of the term by an amount equal to
the increased operational cost and lost profits
associated with any taking described in clause
(a) abave, .but in no event shall such amount
exceed 25% of the Annual Fee. In the year in

" which the LIRR so takes possession, the Annual

Fee will be prorated on a daily basis and
reduced for the balance of the year, following
the date of such possession in accordance with
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tHe preceding sentence. In additiom, te the
extent the Freight Operator has made any Capital
Improvements to Yard A, the Freight Operator
shall receive from the LIRR the unamortized cost
of such imprévements, provided that such
amortization shall be based on a useful life.of
seveni years. )

The foregoing provisions of this Article 3.3.5
shall not apply to the property identified in
Exhibit 14, which property the LIRR shall be.
dllowed to take any time after the Commencement
Date without any cempensation to the Freight
Operetor. ' '

After giving notice of proposed comstruction under
any préﬁisiqn of this Section 3.3, LIRR
representatives shall meet with Freight Operator
representatives to review the details of -the
construction project, including but not limited to
work plans and schedules. If the construction
project 1n Freight Operator's sole opinion, requijres
flagmen or other personnel for safety or operational
con51derat10ns Frelght Operator will assign
personnel to the project at LIRR's sole expemnse.

The LIRR may, in respect of the Freight Premises,
have its own systematic and periodic program of
environmental'auditing or a decumented, syétematic
practice regarding its due diligence in preventing,
detecting 6r_correcting violations as defined in the

Environmental Protection Agency Policy regarding
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incentives for self-policing dated December 18, 1995
(or any successor tﬁereto, as announced and in effect
from time to time); and thé Freight Operator shall
provide -access to its facilities, records and
documents, and make available upon reascnable request
such staff as.may be necessary for the LIRR to
conduct such a program or practice; provided,
however, that the LIRR shall provide the Freight
Operator with a copy of the written procedures or
guidelines under which it conducts. the program or
practice, and shall conduct a review not more
frequently than semi-annually at any facilitf. Upon
preparation of a written report as a result of the
auait or practice, the LIRR shall provide the Freight
Cperator with a copy of the report, and the Freight
Operator, within 30;day§ théreaffer shall provide gny'

. response or other comment on the recommendations or

other materials preseﬁted in-the report. The Freight
Operator understands andzagrees that the LIRR may
operate such a program or bractide for the LxRR's
benefit, and the Freight Operator shall not be.
entitled to fély upon the results thereof for any
purpose, except with the express written consent of
the LIRR." B '

The LIRR retains the right of access to and exclusive
use of the basement communications room in the LIC
Freight Building at 21st Street and Jackson Avenue..
The  LIRR retains the rigﬁi of access to such hasemept
commuriications room oh an ongoing basis for its own
and NYNEX pérsbnnel; and_for-LIEk_highway vehicles to
enter and park in the parking lot outside the

-30-
MTA/LIRR00654



building. Notwithstanding the foregoing, (i) LIRR-
shall be solely respon51b1e for the maintenance and
security of the basément communlcatlons room in the
LIC Freiglit Building, and (ii) LIRR shall indemnify
and hold harmless the Freight Operator for all ILoss
and Damage -arising out of of in connection with the
use of the basement communications room (except to
the extent caused by the gross negligence,
recklessness or willful or wanton misconduct. of .the
Freight Operator).

The LIRR retains the right of access to and exclusive
use of the property identified in Exhibit 15 that is
located underneath the 21st SEreet.Bridge and extends
westward into the culvert between the concrete walls,
Tracks, 1 through 8 (ldentlfled in Exhlblt 14 of the
Transfer Agreement}in Yard A and the ground storage
area in Maspeth Yard (Exhibit 16) from April 1997
through December 1998. The LIRR retains the right of
access to these facilities for its own personnel and
such contractor(s) as may be designated by the LIRR
and where necessary, using LIRR crews and equipment.
The Freéight Operator will also make available to LIRR
the western portion of the salt track in Arch Street
Yard and Track 5 in Maspeth (identified in Exhibit
15, which is not part of the Freight Premises), on an
as-needed basis as determined by LIRR for loading and
unloading cars of Company Traffic consistent with the
need of the Freight Operator. Movement of'LIRR crews
and equipment within Yard A, the Arch Street Yard and
Maspeth Yard will be coordinated by the Freight
Operdtor. Notwithstanding the foreoing, (i) LIRR
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shall be solely responsible for the maintenance and
security of the property described in Exhibit 15, and
(ii) LIRR shall indemnify and hold harmless the
Freight Operator for all Loss agnc-i Damage arising out
of or 'in connection with the use of the property
described inp Exhibit 15 (except to the extent caused
by the gross negligence, recklessness, or willful or
wanton misconduct of the Freight Operator).

Additions to Freight Premiges

In the event that the LIRR, in its sole di‘séretion,
determines that any portion of the Joint Use Premises

'which is necessary for-_ the Freight Operations is no
Jtonger neceésary in connectien with its’ Passenger

Operations or other public use, and therefore
determines to abqndon such por-i:ion, the Freight
Opérator shall have the 6ptibn to accept such portion
as an addition to the Freight Premises, and such

"portion shall be treated as Fréight Premises

thereafter and in any event shall no longer be-

treated as Joint Use Premises.

MTA/LIRRG0658
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Revergsion of Freight Premiges to the LIRR Under
Certain Circumgtances

The Freight Operator may, by written notice to the
LIRR, desigﬁate a portioen or portions of the Freight
Premises as being unnecessary in comnection with the
Freight Oﬁerations. At the option of the LIRR, such
portions of the Freight Premises may revert to the
LIRR's contral.and become a part of the Passenger
Premises upon 30 days prior written notice to the.
Freight Operator; provided however, that (i) if any
such portion that reverts to the LIRR includes any
part of the fight—of;way or an appurtenance
associﬁted with any tracks in the Freight. Premises, .
such portion that reverts to the LIRR shall also

include such tracks and (ii) in 5o event shall there

revert to the LIRR any tracks or facilities that are

oplylaccessiblé through the Freight Premises. If the
LIRR does not elect to have any such portion'revert
to its control (i) such portion shall remain as part
of the Freight Premises and (ii) with respect to any
such portion which is only accessible through the
Freight Premises, the.Freight Operator, with the
consent of the LIRR (which consent shall not 'be
unreascnably withheld), méy remove and sell the rail
and associated t:éck materials thereon in accordarce
with Article 3.6.5(iii).

At any time during the notice period described in
Article 3.5.1 hereof, the Freight Operator may
reclaim such portion or portions of the Freight

Premises by withdrawing the desigmation described in
-33-~

MTA/LIRR00657



'track, ties, ballast and track supports, w:.tl_mut the

Article 3.5.1 hereof. -

In the event of a reversion hereunder, there shall be

no reduction in the Anmial Fee.

Condition of Freight Premises

The Freight Operator acknowledges that it has
conducted-due diligence to its satisfaction prior to

signing this Agreement.

The LIRR has conducted an environmental audit dated
July 12, 1996, which was made available for the

Freight Operatoxr's review. -

The Freight Operator ac]cuowle{ige_as and agrees that the
Freight Premises are being transferred hereunder: on
an "as is/whexre is® basis and the Freight Ope;:atsr
shall, subject to the provisions -of Article 8.4 -
hexeof, be respons:.ble for the cond:Lt:Lon of the
Freight Premises as of the Commencement Date.

The Freight Operator is prohlblted from selling, .
salvaglng, demolishlng or remov:.ng any part of the
Frelght Premises, :anlud:.ng but not llmlted to the

prior written consent of the LIRR.

Notwithstanding any provision heféin to the contrary':
(i) the Fre:.ght Operator may, upon prior written ‘ -
not:l.flcat:lon to the LIRR, salvage and sell all '

surplus track materials stored on the right-of-way
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within the Freight Premises, provided, that the net .

' proceeds from any sale shall be shared equally by, the

Freight Opérator and the LIRR; (ii) the Freight - -
Operator may replace any part of the Freight Premises
with parts of equal or greater quelity'end.the
proceeds from the sale of such replaced parts shall
accrue to the Freight Operator; and (iii) net
profits, if any, from the sale of .any materials with
the consent of the LIRR.pursuant to Article 3.5.1-

"hereof shall be shared equally by the Freight

Operator and the LIRR.
Freight itches

Exhibit 6 hereto sets forth a list of Active Freight
Switches, all of which have been classified as either
‘Category A, Category B or Category C Freight -
Switches. Except as set-forth below, the
classification ef a Freight Switch shall ‘not change
prior to the texrmination of this Agreement, including
any Extension Period.

all Category C Freight Switches existiﬁg on the
_Effective Date shall automatically become Category B

Freight Switches eighteen (18) ‘months after the
Commencement Date, for all purposes under this
Agreement, including for purposes of Article 4.1.1(b)

hereof. ..

Any Freight Switch that, after the Commencement Date,
is (i) installed, including by way of replacement

(other than when reﬁlacing a Category A Switch, which
\.
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replacément switch shall also be a Category A Switch) '
or (ii) newly activated, shall, after -such
installation or activation, be classified’as a
Category B Freight Switch, for ;11'1 purposes under
this Agreement, includiné' for purposes of Article
4.1.1(b) hereof. :

During the first eighteen (18) n;onth_s after the
Commencement Date, the Freight Operator may act;iv_ate
any Freight Switch identified in Exhibit 7 hereto, by
providing thirty (30) days written notice to the -
LIRR. The- LIRR‘shall, within a reasonablé perilq=d'of
time, activate any such Freight Switch rect;u'ested. to
be. added, provided that, for each Freight Switch.
activated, the Freight Operator will be charged the

cdst. to activate such Freight Switch. -

Afterxr eighteén {18) -months from the Commencement .
Date, the Freight Operator shall give at least thlrty
(30) days prior written notice to deactivate a
Freight Switch. The monthly Switch Maintenance Fee
shall be reduced accordingly follpwing the lapse of
such thirty (?:.0) day pe‘i:iod. The LIRR, at its sole

opt::.on, may remove at any time after eighteen (18)

months after the Commentement Date those Freight
Switches identified in Exhibits 6 or 7 which are
deactivated or are not activated by the Freight

Operator during this period.

To install a new Freight Switch at any time, or to
activate a Freight Switch in place after eighteen -
(18} months from the Commencement Date, the Freight
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Operator shall make such request in writing to the
LIRR, and follow the procedures outlined in Exhibit .8

. hereto.

(a) The LIRR shall replace or rehabilitate,-at its
cost, any Category A Freight Switch that is in need
of replacement oxr rehabilitation upon request of the:
Freight Operator or if the LIRR elects to replace or

rehabilitate such Freight Switch.
(5) The LIRR shall replace or rehabilitate, at the
Freight Operator's cost, any Category B or Category C

Freight Switch that is, or is estimated to be w1th
one (1) year of the date of notice set forth in thls

_Article 3.7.7, in need of replacement or

rehabilitation, provided that (i)} the LIRR has
furnished to the Freight Operator written notice that
includes the cost of and-schedule for such .
replacement or rehabilitation at least 120 days prlor
to the proposed date of 1n1t1aplqg such replacement

. or rehabilitation (provided, that the LIRR shall not

be obligated to furnish such notice in emergencies
which affect the safety of. Passenger Operatlons on
the Joint Use Premlses) and (ii) within 60 days after
receipt of such notice, the Freight Operator has not
notified the LIRR in writing that such Freight Switch
should be deactivated rather than repiated or
rehabilitated. Upon receipt of any such qotice
requesting deactivation, the LIRR may, but shall not
be obligated to, deactivate the relevant Freight
Switch immediately. Nothing set forth in this clause
(b) shall preclude the LIRR from replacing or
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reh. -ilitating a Category B or Category C Freight
Switch, at its own election, at the LIRR’'sS expense.

(c} The LIRR's obligation to repair Category C
Freight Switches during the first 18 months shall be
limited to repairs costing in the aggregate for -any
single switch no more than $15,000. In the event the

. aggregate cost is projected to exceed $15,000, the

LIRR shall furmish notice to the Freight Operator of
the required repairs and the associated cost. Within
30" days of such notice, the Freight Operator shall by
written notice to the LIRR elect to (i) pay for that
portion of the costs rele;ed to such repair which

exceed $15,000 oxr {ii) deactivate the switch. -

Tn connection wifh“cuslqmers qu which Category B or -
Category C Freight Switches are used, the Freight
Operator shall continﬁe to serve such customers fox
at least 18 months fr@m'the Commencement! Date uriless
(i) a customer refuses to accept the same price and

terms existing on the day prior to the Commencement

‘Date or (ii) the Freight Operator elects to have the

Frelght Switch deactivated under Artlcle 3.7.7

"hereof.

ARTICLE 4: COMPENSATION

nggeﬁsatiog X I,

R
"

The Freight Operator shall _pay to.the. LIRR. durlng the
term of this Agreement the following sums: >~ .
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{a) A Trackage Fee of $p.25 per Car Mile.

(b) (i} A Switch Maintenance Fee for each Category
A Freight Switch equal to $785 per month
for each month or portion thereof;

(ii) A Switch Maintenance Fee for each Category
B Freight Switch equal to $495 per month
for each month or portipﬁ thereof during
which such Freight'Switch is activéred;
and ‘

(iii) A Switch Malntenance Fee, per month, for

" each Category c Frelght Switch equal to

10% of the'monthly revenues net of

allowances of the Freight Operator )

attrlbutable te the freight carload volume
passing over such Freight Switch during
such month for each month or portion
thereof during which such Freight Switch
is activated,.but in no event shall the

Switch Maintenance Fee for a Category C

Freight Switch gxéeed $49§-per month.

fc)' An Annual Fee for -the texm of thls Agreement as
. set forth below on the Commencement Date and on
‘each annlversary of the Comwmentement Date:

Commencement Date $200,000
" 1st through 4th Anniversaries $200 000 on each ann:.versary
5th and 6th .A'nniversaries $400 000 on each anniversary

7th, s8th and Sth I;mniversaires $600,000 -on each anniversary
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10th through 1Sth Anmiversaries $800,000 on each anniversary

(d) A Concession Fee in the amount of $1,100,000,
’ $250,000 of which shall be paid on the Effective
Date and $850,000 of which shall be paid on the

Commencement Date.

The fees in Article 4.1.1 (a) and (b) shall be
calculated for each menth and -paid not later than the
30th day of the following month.

The LIRR shall not share in the rail line-haul
revenues derived by the Freight Operator in

cennection with the Freight Operations.

If any payment under this Agreemen't is due.on_a LIRR

" holiday, Saturday or Sunday, .the fees in Articles
-4.1.1 (a), (b) arnd (c) shall be paid on the first

bus:.ness day following the holiday, Saturday or
Sunday.

Aqustmen_t. of Fees
The fees described in Articles 4.1.1(a) and (b) shall
be subject to an adjustment {up or down) effective
each January 1, commencing with January 1, 1988,

based on the relationship of the AAR (or successor
organization) Indices of Railroad Material Prices and
Wage Rates for Rallroads of Class I, Eastern District
(mater1a1 pr:.ces, wage rates and supplement combined,
excludlng fuel) publlshed in the preceding July 1 to
such 1nd1ces published on July 1, 1996. 1In the event
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that these indices are discontinued, the adjustment
will be based on the Composite ImpllClt Prlce
Deflator published by Bureau of Economic Analysis,
U.S. Departﬁént of Commerce, or any successor
organization. '

- Late Pa_~ pt'P_n 1t

.........

due dates spec1f1ed in Artlcle 4.1 hereof _1t will

'pay the LIRR interest on the payments due, from the

due date to the date of payment, at a monthly rate of
1%, compoundgd monthly. For invoices rendered by the
LIRR or ‘the Freight Operator for services rendered to
the other party, other than those included in Article
4.1 hereof, a 1% late charge will be included for

each month or part thereof if no payment is received

within 30 days of the receipt of invoice.
Notwithstanding the foregoing, all-late charges -
payablé by the LIRR hereunder will be in compliance
with the Prompt Payment Act.

Billing

No invoices for the fees in Articles 4.1.1 will be
issued by the LIRR. The Freight Operator will submit
all payments'in respect thereof to -the LIRR together
with the supporting documentaﬁion:outlined in Article
4.5.1 hereof. ' )

For services provided by the Freight Operator to the -
LIRR, the Freight Operator will invoice as follows:
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(a)

(b)

“He) -

ACY

For repairs performed on LIRR equipment, the
Fre;'.ght Operator will bill the LIRR at car
repair billing rates included in the latest
edition of the AAR Office Manual.

For car hire and freight loss and damage on

freight shipments settled with foreign line

railroads on account of LIRR Company Traffic
moving in foreign line é—ar:‘s, the Freight
Operator will bill the LIRR the actual car hire
or freight loss and damage, as the case may be,
paid or payable to fore:.gn llnes on account of

" the LIRR, increased by 5% to cover
‘ adma.nlstratlve. costs 1ncurred. by- the Freight

Operator;
For services pafformeql by the F:i'e_ight Operator
for the LIRR not i.nciuded in Articles 4.4.2(a)

-and (b} hereof, the serv:.ces will be billed at

the Frelght Operator's direct labor and material
prices, increased for applicable overheads as '
set §or§h in the Freight Operator's then current

schedule of rates;

For all services perfonned by .the LIRR for the

‘Frelght Operat:or, the services will be b111ed at

__ the LIRR's direct labor rates and matgrlgl_s )

rates. ) - -

priées, increased for applicable overheads as
set forth in the then current LIRR schedule of

MTAILIRR00860
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vment Documentation

"'The following documentation is required:

(a)

(b)

(c)

The monthly payment for the Trackage Fee.hereof
shall be supported by detailed written
documentation show1ng the basis for the fee. At
a minimum, the documentation shall 1nc1ude the.
month of payment, the owner and the number of

Mo m  aamme gre ea em= . e mee = — =

'the.Frelght Rolling Stock origin and

destination on the Joint Use Premlses,emlles
traveled on the Joint Use Premises and total
fees accrued for each unit of Freight Rolllng
Stock. The total Car Miles and fees shall be

-aggregated for the month.

The Switch Maintenance Fee described in Article

" 4.1.1(b) hereof shall be supported by. a written

statement from the Freight Operator showing the
category (A, B or C) and location of the -
specific switches for which the fee is being
paid, and the payment month.

For all other invoices tendere& b; eech perty to
the other party, the invoice shall be _
accompanied by detailed writtem documentation to

support the charges therein.

Each party shall make available to representatives of
the other party, during normal business hours, all
relevant work and materials, books, records,

correspondence, disks, instructions, working papers,
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A.
'

plans, drawings, specificetions, receipts, vouchers
and memoranda of every description (collectively, the
"Information"). pertaining to payments .under this
Agreement and supporting any charges billed teo the
other party. The parties, at their own expense,
shall preserve such of their own documents for a
period of one year or such longer period required
under state or federal laws and regulations. Each
party agrées that all Information provided or made
available to it by the other shall not be disclosed
td-an&'person othér than such party's officers,
directors, attorneys or other agents as hecessery in
connection with performing 1ts obllgatlons undex this
Agreement or as it may be legally compelled 'In the
event that -any party 1s legaily compelled to disclose
any Information such party shall give the other party
sufficient motice to allow such party to ‘seek an
injunctlon or other remedy. - Each party shall be
liable for any disclosures made by thelr oftlcers,
directors, attorneys or other agents to the extent
such disclosures violate this Article 4.5.2.

_I?gmgnt _ A_ddress

All invoices by the Freight Qperator to the LIRR
shall be directed to:

Manager-Accounts Receivable

Mail Code: 1443

Long Island Rail- Road

146-01 Archer Avenue

Jamalca, NY 11435

or at such other locatlon as the LIRR may from time

" to lee de31gnate by written notice.
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All payments by the Freight Operator to the LIRR
shall be directed to: )

Treasurer
Mail Code: 1431
Long Island Rail Road -
146-01 Archer Avenue
Jamaica, NY 11435
or at such other location as the LIRR may from time

to time designate by written notice.

All payments between the parties will be .paid.in
lawful money of the United States. '

All invoices and payments by the LIRR to the Freight
Operétor shall be directed to:

Southern Empire State Railroad Company
c/o Anacostia & Pacific Company, Inc.
405 Lexington Avenue, 50th Fl.

New York, NY 10174

or at such other location as the Freight Operator may
from time to time desighate by written notice.

The parties shall not delay payment of any bill
because of errors or disputed items, “but shall make
payment subject to subsequent adjustment. The
parties need not honor any exception to an ihvoiée if
it is deélivered aftetr the expiration of eighteen (18)

- .months from the last day of the calendar month during

which such invoice is.rendered. Neither party shall
render an invoice later than eighteen (18)° months:

(i} after the last day of the caleridar month in which
the expense covered thereby is incurred, or (ii}) inm

the case of claims disputed as to amount: or
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liability, after the amount is settled, or the
liability is established, whichever occurs first.
This provision shall not limit the retroactive
adjﬁstment of billing maée pursuant“to an exception
taken to original accounting by or under authority of
the -United States Department of Transportation, MTA

.Auditor General and other regulatory agencies or

retroactive adjustment of wage rates and settlement
of wage claims subject to any applicable statute of

limitations.

The parties shall keep, and cause each
subcontractor/supplier to.keep, recorGS'and books of
account, showing the ectual cost te it of all items
of labor, materials, equipment, supplies, services
and other expenditures of whatever natire incurred in

connectlon with this Agreement.

ARTICLE 5: MAINTENANCE

Hgintenencg of Freight Premises

Py -

Unless waived in writiﬁg by the LIRR; Eie Freight
Operator, at 'its sole cost and expense, shall
maintain the Freight Efemises in a state of
reasonable repaii_for their intended use. All.tracks
in the'Freight Premiges will be mainteined to at
least .FRA Class I standards, except those tracks

_.identified in Exhibit 9 hereto, as (i) Inactlve,
"which shall be maintained in a condition equal to or

better than that prevailing on- the Commencement Date,
and (ii) 0.0.S. (Out of Service} which shall be



O3

5.1.3

maintained in a condition that does not create a

hazard.

The Freight Operator will be responsible for all.

arrangements with third parties concerning existing

‘and future Team Tracks and Private Freight Sidings,

including their use and maintenance.

The Frelght Operator w111 be responSLble for the__

1nsbectlon of all Prlvate Freight Sidings in use oxr
planned té be used and will use reasonable best
efforts to ensure that such facilities are maintained
in a safe and operable condition. Before amy |
inactive Private Freight Sldlng is actlvated the
Freight Operator will inspect the 51d1ng ‘and ensure

thHat it is in a condition to permit safe operations.

Maintenance of Bridges

Notwithstanding anything in Article 5.1 to the
contrary, the LIRR or other agencies currently
responsible for the maintenance and repair of the

framework and abutments of any bridge structures

' (other' than any culverts or viaducts) carrying any

highways over or under the railroad or carrylng
railroad over or under another railroad or carrying
railroad over water, in each case in the Freight
Premises, shall continue to be so respon51b1e unless
any Loss or Damage is caused by the Freight Operatoxr
(except by the Freight Operator s normal use})in which
case the Freight Operator shall be responsible for

repairing same but shall not be responsible-for
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maintaining same after such repairs. The LIRR's
responsibility hereunder is subject to the
availability and allocation of funding for major
bridge repair/reconstruction work. Nothing herein
shall be construed as imposing on the LIRR a greater
responsibility than that required by law or any
limitation on the LIRR's discretion in determining

the order of priority of capital projects as between

-those-effecting'any:OPerating-Premises and -Passenger

Premises.

If the condition of any bridge in the Freight
Premises results in unsafe or 1mpassab1e conditions
that prevent'use of a part of the Preight Premises
for any perlod equal to an Abatement Period,. then the

- Freight Operator shall be eatitled to an Equitable

Abatement of the Annual Fee; brovided, -however that
this clause shall not apply to anf condition which is’
caused use by the Freight Operator (except by the
Freight Operator's normal use).

Upon reasgnable_prior notice to the Freight: Operator
the LIRR and its contractors shall have the right to
enter the Freight Premises for the purpose of

_1nspect10ns, maintenance and repalr in connection

with its obllgatlons under this Artlcle.

The Freight Operator's obligation to maintain the

"Freight Premises shall continue until such time as a

rever51on of such property to the LIRR or a
termlnablon of this Agreement occurs.

MTA/LIRR00672
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5.3

5.3.1

Maintenance of Joint Use Premises

Except as otherwise specifically provided in the

Agreement, the LIRR at its own expense shall maintain

and repair the Joint Use Premises in a manner that
allows it to conduct Passenger Operations and that
allows the Freight Operator to cenduct Freight
Operations in the manner conducted on the Effective
Date. Any maintepagge.gnﬁ_;epai:g_by_the_LIRR,_

'féquesﬁed Ey fhe Freight Operator, that allow the

Freight Operator to conduct Freight Operations other
than in the manner conducted on the Effective Date

shall only be performed under Article 5.3.2 hereof.

In the event the LIRR, in its sole discretionmn, agrees
to ﬁake changes to the Joint Use Premises at the .
request of the Freight Operator, the Freight Operator
will (a)} pay for the cost of these changes in
accordance with Article 4.4 and (b) will bear all of
the incremental costs necessary to maintain the same
in a state of good repair as reasonably required by
the LIRR. '

The LIRR may make or cause to be made any
imptrovéments to the Joint Use Premises that the LIRR
deems necésgary ox desi@able to the Joint Use
Premises except that the LIRR shall maintain
clearadnces in existence on the Effective Date.
Notwithstanding the foregoing, the LIRR may impose
temporary-dlearancé, speed or operating restrictions

- as may be necessary in comhection with construction,
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6.1

rehabilitation or repair projects or other operating

emergencies. -

The LIRR does not guarantee the condition of the
Joint Use Premises or that the Freight Operations
will not be interrupted. If, as a result of LIRR
action under Article 5.3.1, 5.3.3 or 5.3.4 hereof,
the whole or any part or parts of the Joint Use
Premises becomes -unusable for Freight Operations for
a period equal to an Abatement Period, the Freight
Operator shall be entitled to an Equitable Abatement
of the Annual Fee {other than as a result of the

occutrence of amr Event of Force Majeure).

ARTICLE 6: MANAGEMENE, DIRECTION, DISPATCHING,

OPERATION AND CONTROL -

Abandonment of Operationg

To the extent legally required, the Freigﬁt Operator
must obtain permission of the STB for any abandonment
of any service or operations pr;o? to such

abandonment, or obtain aﬁ exemption from abandonment

in respect thereof and shall furnish the LIRR with

prior written notice of any request therefor, as well
as notice of receipt of any such permission. In the
event the Freight dperator_féils or éeases to provide
freight services, the responsibility for any
abandonment proceeding before thé STB in respect
thg?éof shal;_be_béqne by the Freight Operatoxr. - The
@iﬁR #ese;ves the right, at its optiom, to
participate inhény such preoceeding, provided that the
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6.2

6.2.1

LIRR shall not oppose the Freight Operator in such
proceeding. The abandonment of any service or
operations shall not affect whether'any properxty is: .
or is not included as part of the Freight Premises.

Switching and Dispatching

In connection with the grant of rights delineated in
Article 3 hereof, the Freight Operator shall perform
all switching movements over the Freight Premises.

The LIRR shall perform all dispatching and direct all
train and switching movements over the Joint Use
Premises under the direction of the Chief

, Transportation Officer of the LIRR. The LIRR shall

dispatch trains of the LIRR and the Freight Operator
consistent .with fhe priority of passenger trains, and
availability of Operating Windows and with the
Freéight Operator's ability to provide reascnably
consistent services to it; ffeigpt customers.

? - - - .
Prigripx of Pasgenger Operationsg Over the Joint Usge
Premigesg

.The Passenger Operations shall have priority over all

Freight Operations conducted over the Joint Use °

Premises.

Bach party shall make good faith efforts to cooperate
with the other to establish schedules and to conduct
operations in a manmer that, consistent with the

priority for Passenger-Operations and the Freight
-51-
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Operator's ability to provide reasonably consistent

-freight. services to its customers, minimizes

interference or conflict with operafions of each

other on the Joint Use Premises.

Notwithstanding the foregoing, the Freight Operator
shall only conduct operatiomns over the -Joint Use
Premises during the Operating Windqws available for

freight-trains.

c 'st: of eration

Each party shall be responsible for furnishing, at
its own expense, all labor, fuel, materlals and
equipment necessary for the ‘operation of its own
Rolling Stock over the Joint Use Premlses. '

In the event a party furﬁishes labor, fuel, materials
oxr equipment to the other party, the recipient shall
reimburse the party furnishing same for its costs
thereof. Billing and payment shall be in accordance
with Article 4.4 hereof.

Communications : -

Freight'bperator, at its expense, shall install and
maintain upon the Freight Rolling Stock such
equipment, radios, or deV1ces as may now or in the

* future be necessary or approprzate, in the reasonable

judgment of the LIRR, for operatlon of Rolllng Stock
upon the Joint Use Premises. In exergising its-

reasonable judgment under this Article 6.5.1, the
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6.5.2

LIRR shall apply the same standards to the Freight
Operations that are applied to the Passenger

Operations.

The Freight Operator must provide and maintain ra&io
equipment in connection with the Freight Operations
over the Joint Use Premises and shall use the same
frequencies that are used Sy the LIRR in the
Passenger Opergpions.

The Freight Operator must provide, maintain and use
radio equipment compatible with, and capable of,
communicating with the LIRR's dispatchers, movement
bureau, towers and crews. The LIRR shall ﬁotify the
Freight Operator prior to the adoption of new |

communication ‘or signalling systems to be empicyed_pn )

the Joint Use Premises. .

In the event the LIRR elects to use a radio frequency
unavailable on the Freight Operator'kadios, then the
Freight Operator shall be responsible for supplying
new communication equipment or making modifications
or additions to the freight Operator’'s existing
communication equipment necessary for the Freight
Operator engineeré to communicate with the LIRR's

dispatcher, movement bureau, towers and crews;

provided, however, that prior to making such

election, the LIRR shall provide the Freight Operator

with notice such that the Freight Operator shall have
a reasonable period of time in which to procure such
new equipﬁent oxr make such modifications or

additions.

a
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The Freight Operator shall ensure that all of its
locomotives used on the Joint Use Premises are
compatible with the LIRR's signal and communications

systems and automatic speed control. system, as the

‘same may be modified from time to time.

The Freight Operator shall undertake to satisfy its
obligation(s) under this Article 6.5 within a

reasoriable time aftér the LIRR notifies the Freight
Operator of any condition which gives rise to such

obligation.

The Freight Operator shall, as soon as is reasomably
practicable, obtain its own radie frequency for ..
communication w1th1n the Freight Premises. . Until

such condition 1s satisfied, the LIRR agrees ta make

available its channels for use by the Freight
Operator; provided the Freight Operator shall use
reasonable efforts to avoid undue interference with
the LIRR's communic;tions in the Passenger
dbé?a;;ons.

3 - . =

le_ian_ge wi ;ia LIRR Rules

Fréight Operations on the Joint Use Premises shall at
all times be conducted in accordance with LIRR

Operatlng Rulés and LIRR Safety. Rules, which LIRR

shall prov1de to the Freight Operator:in advance of
the date they become effective, including amendments’

thereto.

MTA/LIRR00678
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6.7

6.7.1

6.7.2

6.7.3

6.7.4

Payment of Third Party Charges

The Freight Operator shall be responsible for the
reporting and payment of any mileage, per diem, use,

or rental chardges arising from the Freight Operations

‘including those incurred in connection with movements

of Freight Rolling Stock over the Joint Use Premises.
No car hire or rental will be payabie ty the LIRRifor
movement of freight cars and ether Freight Rolling
Stock over the Joint Use or Passenger Premises, -
except that the LIRR shall be responsible for any car

hire charges arising from Company Traffic.

The Frelght Operator will settle all car hire with
foreign line railroads for movement of Company
Traffic in foreign line cars, on the Operating
Premises. The Freight Operator will blll the LIRR
for all ‘such payments wmade to forelgn line railroads,
in accordance with Article 4.4.2 hereof.

The Freight Operator shall be responsible for
settlement of all interline freight revenues,
collection of all freight accounts receivables and
other revenues, and payment of all freight expenses

and invoices.

i1t shall be the right and responsibility of
the LIRR to collect all revenues and to pay
all expenses referred to in Article 6.7. 1,
6.7.2 and 6.7.3 on all Freight Rolling Stock

.interchanged with Conrail ("CR") or New York

Cross Harbor ("NYCH"} and the Freight
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Operations up to the day immediately preceding
the Commencement Date. The Freigh? Operator
will bave the right and responsi§§1ity to
collect all revenues and to pay all expenses
referred to in Article 6.7.1, 6.7.2 and 6.7.3

.on all Freight Rolling Stock interchanged with

CR or NYCH and the Freight Operations on or

after the Commencement Date.

In the event the.Freight Operator engages in any
activity in the vicinity of the Joint Use Premises or
the Passenger Premlses whlch in the reasonable
judgment of the LIRR, poses a material risk of
foullng tracks ln said premises, LIRR may assign flag
and other protectlve personnel and the Freight
Operator shall pay the LIRR's cost for same as
prov1ded for in Artlcle 4.4 hereof.

ARTICLE 7: FREIGHYT OPERATOR'S EMPLOYEES

m;ali_figationg of Freight Operator's gu_g-lozees

Except as otherwise specifically provided in this
Agreement, the Freight Operator shall have sole

‘discretion to select Employees for Freight

Operations.

The Frelght Operator shall only'use for its:Freight
Operatlons quallfled individuals who are £it for duty

80
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7.1.3

and who meet the applicable requirements, if any, of
any regulatory agencies.

All Employées of the Freight Operator engaged in
train and ehgine service on or aiong the Joint Use
Premises shall be qualified under the LIRR's
Operating Rules, as well as those promulgated by the
AAR, the FRA and otheriapplicable regqulatoxry

i@clﬁéing-being subject to periodic examinations.
Engine service personnel ‘employed by the Freight
Operator on Joint Use Premises shall also be'
certifieéd in accordance with regulations promulgated
by the FRA to the same extent is LIRR Employees.

.The Freight Operdtor shall make such arrangements

with the LIRR as the LIRR may reasonably require to
have all of the Freight Operator’'s Employees who
shall operate its Freight Rolling Stock over the
Joint Use Premises ‘qualified for operation

thereunder.

The Freight Operator shall pay, in aécordance with
Article 4.4 hereof, the cost of any training required
for compliance with Article 7.1.3 hereof.

The Freight Operator will ensure that its Employees,
agents and contractors comply with all laws and |
regulations promulgated by the FRA, the DOT, the STE,
the AAR, and other regulatory and administrative
agencies, including regulations relating to-
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drug/alcohol testing, equipment safety, Hazardous.

Materials, etc.
Removal of Freigh rator!? I ea

The LIRR may, in its sole discret'.'ion, direct the
Freight Operator to temporarily or permanently remove
an Employee from service on the Joint Use Premises
for- a significant safety violation and -may -require
that such Employee be precluded from the Joint Use
Premises, notwithstanding any determination under

Article 7.2.2 hereof.

In tlie event a directive. to remové an Employee is
found te be wrongful under any applicable collective
bargaining agree'z_;lent between the Freight Operator and
thé union representing such Employee ‘or-, in ‘the
absence of such a collective bargaining agreement,
under the dispute resolution procedure of Article
15.2, the LIRR will be obligated to compensate the
Freight bperator solely for the additiomal wages, if
any, incurred in connection with relieving such
Emp]ﬁ.oyee from duty for a perio& not to exceed one

' year.

) Hi'rq'.ng of Former Freight Operator Employees

To 'th,'e_' extent peﬁipted.by _iaw, the LIRR will not,

‘‘within a period of one year after their employment

with the Freight.Operator is terminated,- hire any-
train and engine persomnel of the Freight Operator
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who voluntarily leave the employment of the Freight
Operator. |

ARTICLE 8: HAZARDOUS MATERIALS

Transportation of Hazardous Materialg

Provided the Freight Operator complles with all
appllcable federal and to theé extent not preempted
state and local laws, rules and regulatlons governing
the transportation of Hazardous Materlals, the
Freight Operator may transport or permit to be
transported Hazardous Materials over the Operating

Prémises.

NOtwiéhstahding the foregoing, Freight Operator must

" riotify the LIRR Movement Bureau prior to transporting

any Hazardous Materials over the Joint Use Premises.

Releage of Hazard Material

In the event of any release of Hazardous Materials
occurf?néion any segment of the Opefétigg_?reﬁises
from Freight Rolling Stock or freight facilities and
regardless -of the cause of such felease, the Freight
@perator at its sole expense shall immediately:

(a) Make any and all repdrts required by federal
state or IOCal authorltles-

MTALIRR0ggg,
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(b} Advise both the owner/shipper and the LIRR of
the Hazardous Materials in the release and their

location;

(c) Arrange for and perform or cause the performance
of any appropriate'response-action in connection
with any release of Hazardous Materlals from the
Operating Premises, in accordance w1th all

" federal,; state, or local laws, rules or
regqulatory requirements.

The LIRR may have representatives at the scene of the

release to observe and provide iﬁformation and

recommendations concerning any response action effort
and may perform such post- response testing as it may
deem reasonably necessary to test the adequacy of the

response action.

If (i) the Freight Operator fails to. undertake an
appropriate response action immediateiy on Joint Use
Premlses or to undertake prompt and appropriate
follow—up measures, and if any such failure 1mpacts
the Passenger Operations, or violates federal, state
or local laws, rules or regulations, oxr (ii) any LIRR
labor agreement'precludes the use of a third-party or
the Freight Operator's labor to conduct the response
action on the Joint Use Premdses,_then the LIRR may
perform the response action or such follow-up
measures at the Freight Operator's expense. 1In such
event the Freight.Operator shall remain liable to the
LIRR for all ioss or Damage caused by the release.

_The LIRR shall consult with the Freight Operator in
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8.3

connection with any such response action and follow- -
up measures and shall provide documentation regarding
the adequacy of the’response action and follow-up
measures. Notwithstanding any provision herein to
the contrary, the Freight Operator shall be liable to

~the LIRR for lost revenues only to the extent the

Freight Operator's insurance covers such claims.

Trangfgf of Hazardous Materiélg

If Hazardous Materials must be transferred to
undamaged Rolling Stock, the Freight Operator shall
perform the transfer, which shall be in compliance

with applicable laws and regulations relating to

'safety and the environment; provided, however, that

if the Hazardous Materials are in damaged ¢ars that
are blocking the Joint UsSe Preinises or Passenger
Premises, the LIRR, at its option and after
notification to the Freight Operator, may transfer
the Hazardous Materials and the Freight Operator
shall pay all costs and expenses of such transfer in
accordance with Articles 4.4.1 and 4.5.1, except to’
the extent the incident necessitating the transfer
arises out of the gross negligence, reckleésness or
willful or wanton misconduct of the LIRR.

Response to Environmental Obligations

(a) The Freight Operator shall at all timés protect
and. hold the LIRR (and its employees, officers,
directors and agents) harmless of, from and
against any and all kinds of claims (whether in
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(b}

tort, contract or otherwise), demands, damages,
losses, liabilities, costs or expenseé
(including, but not limited to costs of removal,

response or remédiation, or fimes or penalties,

~eithex ¢ivil or criminal) which may arise or be

claimed to arise, from (i) violations occurring
on or after the Commencement Date through the
date of texrminaticon of this Agreement, of any
requirement under applicable Iaw, ordinance or
governmental rule, regulation or order caused or
committed by Freight Operator, its agents,
contractors, employees, 'licensees or others
acting under its contrel or on its behalf; or
(ii) the release or threatened release
{including any spill, d"ischarge, dumping, -

-emitt.i'ng or disposal}. or presence of Hazardous

Materials related to or arising from the conduct

. of the Freight Operations or caused by an

Employee of the Preight Operator occuxring on or
after the Commencement Date through the date of

termination of this Agreement.

Tl‘.1e LIRR shall at all times protec-t.: and hold the
Freight Operator (and its employees, officers,
directors and agents) harmless of, from and _
against any and all kinds of claims. (whether in
tort, contract or otherwise), demands, damages,
losses, liabilities, costs or expenses.
(incltiding, but not limited to, coéts of

removal, response or remedidtion, or fines or

- penalties, either civil or criminal) which may

arise or be claimed to arise from (i) violations
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(c)

(d)

of any requirement under applicable law,
ordinance or governmental rule, regulation or
order caused or committed by the LIRR, its
agents, contractors, empioyees, licensees or
others acting under its contirol or-on its
behalf; (ii) the release or threatened release
(including any spill, discharge, dumplng,
emitting or disposal} or presence of Hazardous
Materials released from the Frelght Premlses
and/or the Joint Use Premlses occurring prior to
the Commencement Date or after the termination
of'this'Agreement; and (iii) the release or
threatened release {including any spill,

discharge, dumping, emitting or disposal) or

' presence of Hazardous Materials other than

related to Freight Operationmrs or operations
otherwise not under the control of tﬁe LIRR.

The Freight Operator shall provide written
notice to the LIRR of the receipt by the Freight
Operator of any notice of any claim or
threatened claim, and provide to the LIRR a
¢copy of the notice, any add1t10nal or other
documents prov1ded by the person maklng the
claim, and any response to the claim by the
Freight Operator. )

For any claim under subparagraph {(a) of this
Article 8.4, the Freight Operator shall have the
sole duty to defend or respond to any claim, and
to take all actions regquired by applicable law,
ordinance or‘gQVernmental rule, regulation or
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(e)

(£)

order to respond to any such claim or the

events leading to such a claim, all at its sole

" and exclusive cost. The éreight Opexrator shall
promptly provide the LIRR with a copy of all

studies, expert reports, and other documents
related to such claim, and shall "consult with
the LIRR concerning any response. The-LIRR may,
at iis own expense, be represented in a
proceeding related to the claim by counsel or
other representative, and the.Freight Operator
(and its agents, consultants and counsel) shall
cooperate with the LIRR regarding such
participation. .

For any claim under subparagraph (b) of this

Article 8.4,.the LIRR shall have the duty to
defend or respond to any claim, and to take any

.action required by applicable law, ordinance.or

governmental rule, regulation or order to
respond to the claim or the events leading up to
such claim, provided, however, that the Freight
Operator, shall provide the LIRR with access to
the facilities and records ﬁecessafy to respond,

.and shall cooperate in all respects with the

LIRR in responding to the claim.

For purposes. of this Article 874; it shall be

.. Presumed that any claim, notice of which is

received on or after the seven year anniversary
of the Commencement Date,- arises under
subparagiaph (a), unless the Freight Operator
demonstrates that the claim arises under
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(g)

subparagraph (b). Notwithstanding the

foregéing, no presumption shall'apply:in respect
of underground storage tanks, if any, that as of
the Commencement Date are located on thé-Fféigﬁt
Premises. For any claim which the claimant, or

either party, asserts is within thé time periods

.of both subparagraph (a) and (b) of this Article

8.4, the parfies shall cooperate in responding
to the claim, until such time as thg issue of
the application of subparagraph (a) or (b) or
the allocation of responsibility to either party
is resolved by agreement of the parties; the
diéputé resolution mechanism provided'in Article
15.2 Hereof, or by order of a court or other

government authority with jurisdiction.’

To the degree'resﬁbhsé to any claim or event’
under this Article 8.4 requires the construction
or operation of any.facility to remediate the
presence of Hazardous Materials, no such
facility shall be constructed by the Freight
Operator without the prior written consent of
the LIRR (which consent shall ndt be
unreasonably withheld). The LIRR may, as part

.of its response under subparagraph (b) construct

and operdte such facilities as may be required,
provided that such facilities.do not
unreasonably interfere with the Freight

Operations.

MTA/LIRR00689
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ARTICLE 9: DISABLED EQUIPMENT

Digabled Freight Rolling Stock

The Fréighi: Operator shall maintain its Freight
Rolling Stock used on the Joint Use ‘Premises in

reasonable repair for the intended use.

If any Freight Rolling Stock becomes stalléd and
unable to proceed, or is.unable to maintain the speed
required by the LIRR on the Joint Use Premises or -the- -

Passenger Premises, or, if in an emexrgency-a crippled

‘or o;_:lierwise defective Freight Rolling Stock is set

out on thg Joint Use Premises or the Passenger
Premises, _the LIRR shall have the option to furnish
motixe power or such:ether assistance-ds may be
qecéss:ary to haul, help, or push sich train or
equipment or to. move it off the Joint Use or the
Péssenger Pren'ﬂ.ses,' and Freight Operator shall pay
the LIRR for the cost of rendering any such
assistance .in accordance with Article 4.4.2 h_ereof..
If it is necessary that any Freight Roll_ing Stock be
set out on the Joint Use Premises or the Passenger
Pi:'enmises, it shall be promptly repaired and picked up
by the Freight Operator.

Locomotive/Equipm Assisgt

Either party may request assistance oF Rolling Stock
from the other party. In the event any party agrees
to provide such assistance or Rolling Stock to the
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other party, the assisting party shall charge the
other party (i) the rate described in Exhibit 11 for

S

locomotives and (ii) in accordance with Article 4.4.2
hereof for other Rolling Stock or assistance.

Repairs Performed by LIRR

In the event the LIRR performs repairs to Freight
Rolling Stock as SpElelcallY permltted under the
submit invoices dlrectly to the Freight Operator,
which will be paid by the Freight Operator in
accordance with this Adgreement. It shall be the
responsibility of the Freight Operator to collect

-payments from the car owner owing in respect of "car

owner responsibility items" as determlned under the
AAR Office Manual and .the LIRR shall prepare and
submit billing directly to and collect from the
Freight Operator payments for hanéling "line

&

" responsibility items” as determined under the AZAR

Office Marnual.
Repairs to cabooses shall be billed at the car repair
billing rates set forth in the latest edition of the

AAR Office Mariual. Repairs to locomotives shail be
billed as provided for in Articlé 4.4.2 hereof.

MTA/LIRR00691
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10.1

ARTICLE 10: LIABILITY, INDEMNIFICATION AND CASUALTY

Liability of the Parties

Except where otherwise specifically provided in the
Agreement, all Loss or Damage occcurring on: (i) the
Passenger Premises shall be borme entirely by the
LIRR, aﬁd (1i)} the Freight Premises shall be borne
entlrely.by the Freight Operator other than ' (a) -
injuries to employees of the LIRR, property loss or
damage and environmental pollution occurring by .
reason of the_LIﬁR}s exercise of its rights under
Article 13.2.1 or 13.2.5 if such injury loss_or
damage or pollution was caused by the LIRR's actions,
and; {iii) the Joint Use Premises shall be borne by

the parties as follows: . e .

{a) The LIRR shall be respon51b1e for ‘Loss or Damage
in connectlon with personal injuries to the LIRR
Employees, Loss or Damage in connection with
damage to the LIRR Rolling Stock and its
goht?nta, and facilities;

(b) the Freight Operator shall be responsible for

. Loss oxr Damage in coqnaction with personal

ihjuries.to Freight Operator Empléyees, and
Loss or Damage in connectlon w1th damage to
Freight Rolllng Stock and.lts contents, and
facilities.

MTAJ/LIRR00692
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10.2 Exceptiong to Liability

10.2.1 Liability under Article 10.1 hereof shall not apply

where the L.oss or Damage results from an

Accident/Incident involving:

(a)

(b)

(c)-

(a)

{e)

"The gross negligence, recklessness or willful.ox

wanton misconduct of the party (including its
Employees -and subsidiaries and affiliated
companieé_and agencies) who would not have been
liable had Article 10.1 hereof been applicable;

Hazardous Material so long as such Hazardous .
Material is materially involwed in causing or
increasing the lLoss ‘or Damag; resulting from
such Accident/Incident:

-

The Rolling Stock of either party and a third
party (pedestrian,-véhicular, or other property
damage; for purposes hereof pedestrian shall not
include pésséngérs or persons waiting to board a
passenger train); |
A derailment or work a party performs for the
benefit of the othér party; or

Either party's failure to observe anj of the
LIRR -Operating Rules or LIRR Safety Rules,
including clearance restrictions.

MTA/LIRR00693
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10.2.2

%

(f) Liabilities to the extent arising out of any
Accident/Incidents that occurred prior to the
Effective Date. .

Notwithstanding anythlng herein to the contrary,

neithexr party shall be liable for any punitive

damages assessed against the other party, its

Employees or its agents,' .

In the event the exceptions to liability deecribed-in
Article 10.2.1 hereof apply or a situation occurs
which is not covered by Article 10.1 hereof (other
than any situation which is addressed in Article 8),
the rulées of ordlnary negligence and liability -shall
be appllcable, provided, that the LIRR shall be
liable fpr {a) injuries to passengers for that amount
of Loss or Damage, if any, in excess of the amounts
set forth in Section 11.1(b)" hereof, and (b)

. Iiabilities set forth in Section 10.2.1(f) hereof.

10.2.3

(a) With respect to liability which has been
allocated to a party by the provisions of this
Article 10, such party shall be xeebonsible for
all related Loss or Damage and shall defend,
indemniify and hold harmless the other party
(including officers, agents, employees, and
subs;dlarles and afflllated companies or
agenc1es of the other party) against and from
any and all Loss or Damage arising Erom or

pertaining to such claims.

MTA/LIRR00694
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(b)

In the event that any indemnified party is made
a defendant in or party to-any'ciaim, instituted
by any third party for Loss or Damage, or
otherwise receives any demand from any third
parfy for Loss dr—Damége, the indemnified party
(réferred in this clause (b} as the "notifying
party"®) shall give the indemnifying party prompt
notice thereof. The failure to give such notice
shall not affect whether an indemnifying party
is liable for reimbursement unless the
indemnifying party is materially prejudiced
thereby. The indemnifying party shall be
entitled to contest and defend such claim;
provided, that the indemmnifying party ’

{i) diligently contests and defends such claim
in accordance with this article, and (ii)
acknowledges in writing that it is obligated to
provide indemnification with respect to such
claim. Notice of the intention so to contest
and defend shall be given by the indemnifying
paity to the notifying party within 20 business
days after the notifying party's notice of such
claim (but, in all events, at least 5 business
days prior to the date that an answer to such
claim is due to be filed, if any). Such contest

.and. defense shall be' conducted by attorneys

reasonably accepﬁable to the indemiified party
employed by the indemnifying party. The
notifying party shall be entitled at any time,
at its own cost and expense (which expensé shall

.----- IOt constitute a Loss-or Damage unless the

notifying party reasonably determines that the
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indemnifying party is not adequately
representing or, because of a conflict of
interest, may not adequately reéresent, the
interests of the indemnified parties, and only
to the extent that such expenses are
reasonable), to pérticipate in such c¢contest and
defense and to be iepresented by attormeys of
ité_own'choosing. If the notifying party elects
to participate in such defense, the notifying
party will cooperate with the indeﬁnifying party
in the conduqt of such-defense but the
indemnifying party shall .control the defense
{other than in the case of .the circumstances"
described in the parenthetical contained in the

immediately preceding sentence}. Neither the

- mnotifying party moxr the indémqifying party may‘

concede, settle or compromise any claim without
the consent of the other party, which consent
will not be unreasonably withheld.

-Nbfwithstanding the foregoing, if the

indemnifying party. fails to acknowledge in

_ writing its obligation to provide

? . .
indemnification in respect of suchclaim, then

. the notifying party alone shall be entitled to

contest, defend and settle such claim in the
first instance (in which case, éxbenSES incurred

in connection therewith shall'constitqtefé Loss

or Damage) and, -only if the notifying party
chooses not to contest, defend or ‘settle such

claim,  the indemnifying party shall then have
.the right to contest and defend (but not settle)

such claim.
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11.1

The provisions of this Article 10 are not intended
to, and shall not, confer benefits upon any person
not a party to this Agreement (other than the right
of officers, agents, employees, subsidiaries and
affiliatés of a party hereto to be indemnified as
described above).

ARTICLE 1I: INSURANCE

Required Insurance

At its sole cost and expense, the Freight Operator
will procure'and maintain, during the period of this
Agreement, and-for all of its Freight Operations
hereunder, the insurance set forth below:

(a) New York State Workers chpeﬁsation & Employers
Liability Insuranée,ot'federal Employer's
Liability Act Covérage - as required by law.
FELA coverage may be self—inéured with proof of
financial competency. '

(b) Commercial General Liability Insurance,
providing limits of $25,000,000 per occurrence
(with no less than $50,000,000 ammual aggregate)
and including the following coverages:

Bodily Injury oxr Déath; Property Damége{
Indepenéent Contractors Coverage; Personal
Injury; Contractual Liability; Products &
Completed Operations; Broad Form Preoperty
- Damage; - Sudden-- & Accidental (caused by seepage,

pollution and contamination). Contractual

-F3~
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11.2

(c)

Liability Exclusion, applicable to work to be
-performed within 50 feet. of railroad tracks,
must be voided. "additional Insured"
endorsement shall name: the LIRR and MTA;
_p;g_;deg, that the Freight Operator shall be
pexmitted to self insure up to $500,000 subject
to the annual delivery to the LIRR of a
certificate of the Freight Operator's chief
financial officer certifying as to the Freight
Operator's.ability to satisfy such deductible.

Property Insurance, covering the property owned
by the LIRR in the Freight Operator's care, -
eustody and control, in an amount equal to the
replacement cqet, of like kind or gquality,

- thereof, insuring against risk of loss. ° The

policy should provide for a limit of no less
than $25 million, subject to a deductible of not
more than $500,D00. Said policy must be
endorsed to include the LIRR and the MTA as

additional insureds. Losses are. to be adjusted

with the LIRR as its interest appears.

Form of Ingurance

All insurance must be written in a form by an insurer
"reasonably satisfaetory to the LIRR. Among other
things, the Freight Operator shall furnish to the
MTA/LIRR Risk Manager, seven days before the
Commencement Date, the-certificates of insurance
ev1denc1ng pol1c1es listed.in Articles 11.1(a)-(c)
hexeof, using the Railroad Insurance Certificate
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11.3

11.4

11.5

form. These policies shall provide that thirty (30)
days advance notification shall be given in writing
to the LIRR of any material change, a failure to.

renew or cancellation of the policy.

Preight Operator Invitees

In addition to the specific requirements of this
Article, in the event the Freight Operator shall
require any insurance from any of its invitees of any
nafure, it shall require that the LIRR be an

additional named insured on such policies.

Forgce Account Ingurance

In the event any party shall -perform any work on .
behalf of the otber'party,'the party pexforming such
work may procure and maintain, force account
insurance until such work hds been completed at the
other party's expense. The policy will provide a
combined single limit of.$5,000,000'per occurrence
covefing the liability of the performing party under
the Federal Employer's Liability Act -and similar
statutes for the protection of employees for injuries
to or death of its employees engaged in the work.
The limit of coverage may be changed from time to
time by the performing party at its discretion.

Additional Named I ed

In- the event any party hereunder shall require any
insurance from a party to any of its contracts with
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1i.6

11.7

12.1

¢

respect to the Operating Premises, it shall require
that the other party hereunder be an additional named
insured on.such policvies to the extent actions under
any such contracts could affect such other party or
property for which such other property is
responsible, provided that such requirement does not

involve any additional cost.
No Modification

Nothing in this Article 11 shall be deemed or
construed to modify the obligations 1mposed by
Article 10 hereof. -

>

Review 9f ;ngrange

The parties agree to review every three years,: the
form and content of any insurance required hereunder
in light of the then current insurance market, the
qo?t of required insurance, inflation and the

continued appropriateness of any coverage limits to

avoid ingguigable results to any party.

ARTICLE 12: GOVERNMENTAL APPROVAL

Governmental Agprovalj

The Frelght Operator shall, at-its own cost  and
expense, initiate by appropriate notice, appllcatlon
or-petition and-thereafter diligently and in-good

faith prosecute proceedings for the procurement of

all necessary and appropriate consents, approvals, or
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MTALIRROg 70,



authorizations (or exemptions therefrom) from any
governmental agency for the sanction of this
Agreement and the Freight Operations to be carried on
by the Freight Operator hereunder. The Freight'-
Operatar shall deliver such notice, application oxr
petition to the LIRR, for its comments thereon in
order to facilitate such filings or approvals, within
three (3) days after -the LIRR's execution of this
Agreement. The Freight Operator shall submit such
notice, application or petition to thé applicable
gévernmental agency within seven (7) days of receipt
of such comments or if the LIRR has no comments,
promptly following notice thereof. The Freight
Operator shall diligently make and pursue such
applications and petitions before the STB. The LIRR
shall assist and support said applications or _
petitions and shall furnish such information and '
execute, deliver, and file such-instrument or
instruments in writing as may be necessary or
appropriate to obtain such goVernﬁental consent,
approval, or authority. The Fréight Operator and the
LIRR agree to cooperate fully to procure all such -
necessary consents, approvals, or authorizatiomns.

-~

ARTICLE 13: LIRR COMPANY TRAFFIC - USE OF FREIGHT PREMISES

13.1 'Interchange Track

The Freight Operator shall on.the Commencement Date
"~ designate a track in Fresh Pond Yard which shall

serve as the Interchange- Track- for Company Traffic:

-77-~
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13.2

13.2.1

. Coggahy Traffic

Upon verbal consent of the Freight Operator (which
consent shall not be unreasonably withheld), the LIRR
shall have the right to enter the Freight Premises
with its Emplgyees, Rolling Stock and vehicles for
the purpose of interchanging or receiving Company
Traffic, including the right to enter Fresh Pond Yard
with trucks for the purpo.se of transloading Company
Traffic, which may include temporary storage of
ma‘t_erial. on the ground at Fresh Pond Yard. The LIRR
shall not unreasonably interfere in the Fre:i.éht
Ope-raf,or's operations and shall- not compete with the
F;:eight Operator's exclusive rig-iat_ to conduct the'
F-J;'e,ig'ht Operations pursuant to this Agreenent. The
Freight Operator shall not have any obligation to
provide train services for the LIRR, The Freidht
Operator shall inspqu and repair all Rolling Stock
and vehicles prior to departure‘ from the Freight

. Premises in accordance with FRA ‘and AAR rules and

13.2.2

regulations in connection with this Article 13.2.1.

Upon reasonable noticé. ‘the Freight Operator shall -

.allow the LIRR t6 enter upon that portion of the

Freight Premises consisting of sidings, téam tracks
or tracks accessible from the Joint Use Premises or
Passenger Premises and to utilize the same to store
Rolling Stock and other equipment which travels on
rails, trucks and other véhicles, material Hsed in
maintenance Qr construction projects or ‘debris
resultz;.ng from the same. If as a result of the
LIRR's actions pursuant to the foregoing, the whole
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13.2.3

13.2.4

13.2.5

. of: the following:

or any part or parts of the Freight Premises becomes
unusable for Freight Operations for a period equal to
an Abatement Period, the Freight Operator shall be
entitled to an Equitable Abatement of the Annual Fee
.(othef than as a result of the occurrence of an Event

of Force Majeure).

The Freight Operator shall impose no freight,
demurrage or other charges on Company Traffic
pursuant to this Article 13.2.

The Freight Operator shall settle all car hire and
freight loss and damage charges on freight shipments
with foreign line railroads on behalf of the LIRR
relating to Company Traffic. The LIRR shall be
responsible for and shall pay all car hire and
freight loss and Hamage charges on freight shipments
to the Freight Operator in connection with
transportation of Company Traffic in accordance with
Article 4.4.2 hereof. The Freight Operator shall
have no responsibility for freight loss and damage to

-such Company Traffic on the Freight Premises other

than as a result of its or its Employees' gross
negligence or willful misconduct.

In the event that Rolling Stock transporting Company
Traffic should become disabled or crippled, the

- Freight. Operator shall, at the LIRR's request, do any

(a). Perform expedited repairs on such gquipment;
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{b)

{c)

Allow the LIRR to make such repairs or cause

them to be wmade; or

Allow the LIRR to enter upon the Freight
Premises with the Freight Operato:'é permission,
at such times and with such frequency which will
not unteasonably intéerfere with the Freight
Operations or with'its Rolling Stock or other
equipment and vehicles, for the purpose of

.moving or repairing the disabled equipment;

provided, however, in such case, the LIRR shall
be liable for any damage to Freight Roliing
Stock or the Freight Premises- resulting from

-

such movement.

ARTICLE 14: TERMINATION

14.1 Termination for Default

14.1.1 The occurrence of any of the following shall

constitute a material breach of this Agreement by the

Freight Operator:

' (a)

The Freight Opérator fails to make a payment

,pursuant. to Article 4.1.1 or to make any other

payments, which other payments, singly or in the
aggregate, eXxceed' $50,000, to the LIRR within
one-hundred twenty (120) days of when it is due;

(b)---The- Freight Operator fails to-comply-in all

material respects with any applicable federal,

state or local safety standards and regulations,
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(c)

(d)

(e)

(£) -

{g)

any environmental laws and regulations and, in.
regard to the Joint Use Premises, the LIRR
Operating Rules which failure shall, singly or
in the aggregate, cause a significant hazard or
danger to the public or the Employees or
property of the LIﬁR; '

‘The Freight Operator fails to maintain in all

material respects the Freight Operations in
accordance with its annual safety plan, a copy
of which shall be delivered to the LIRR for its
files -promptly after it is approved as described
in the next sentence. The Frelght Operator s
obligation hereunder shall requlre a llcensed
safety engineer to approve the safety plam and
certlfy as to the Frelght Operator s eompllance

therewith annually,

’

The Freight Operator fails to commence the

-Freight Operations in compliance with Article

1.1.5‘nereof;

The” Frelght Operator abandons tﬁe FIEIth _
Operations or any part thereof w1thout meeting

applicable requiremerits of this Agreement ;

The Freight Operator unnecessarily or willfully
interferes with the Passenger Operations;

-,

The Frelght Qperator makes an ass;gnment of the

————

without the LIRR's prlor written consent, or an
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14.1.2

assignment of this Agreement for the benefit of

its creditors;

(h) The Freight Operator fails to make good faith
efforts to develop.and expand the freight
business. For purposes of this provision,
commencing with the end of the first year of
this Agreement and for the next four ensuing
years, the Freight Operator shall be
conclusively presumed to have exerciéed good

- faith if it achieves freight carload volume of
80% or greater of the freight carload volume

projected in the Busrness Plan;

(i)* The Freight Operator fails to maintain a drug
' testing program, including random testing as
reéuired by the-FRA or any other authority with

jurisdiction; ox

(j)“ fhe'Freight Operafor becomes insolvent or any
bankruptcy, insolvency, reorganization ox
receivership or similar proceeding is commenced
against the Freight Operator and is~ not stayed
discharged oxr vacated for a period of more than
30 days or the Freight Operator, commences a
voluntary case or proceeding within the meaning
of any applicable bankruptcy or 51m11ar law.

The Freight Operator will be .in. default if lt fails

“to cure a material. breach as. defined in Article

12.1.1 hereof w1th1n ninety (30) days after-a written

':notice of default is given to the Freight Operator,

a
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except such ninety (90) days périod shall be modified
in the following circumstances:

(a) if such default cannot be cured within saigd
ninety (90) days due to circumstances beyond the
Fre1ght Operator’s control, the Frelght Operator
shall be givén a reasonable addltlonal time
provided the additional time does not create a
significant safety or aoperational risk. as
detexrmined by the LIRR; N -

(b) in the event of a significant .safety or
\operatlonal emergency as determlned by the LIRR,
a reasonable shorter perlod of time within which
to cure’ the default may beé specified in the .
notice of défault; or .

Lol -

(c) where a specific time is provided in Article
14.1.1 hereof.

14.1.3 The LIRR shall have the right to terminate, wﬁéhin
N - three (3) years following the Cbmméncement Date

{(other .than with regdrd to Article 20.12 hereof, for
‘'which there shall be no time llmltatlon) thls
Agreemenit, - upon noticé to the Freight Ope;atqr
specifying that the Freight, Operator misrepreseﬁfgd
any material fact or submitted false ‘and materially
misleading information in its Propoéals,”ér that the
Freight Operator made a material misrepresentation in.
connection with Arxticle 20.12 or 20.;5 hereof. Said
términdtion will not be subject to the care
provisions in-Article 14.1.2 hereof. .
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14.1.4

14.2

14.2.1

14.2.2

14.2.3

If the LIRR terminates thie Agreement undexr this
Article 14.1, then, subject to Article 14.2.3 hereof,
the Frelght Operator shall, subject to applicable
law, 1mmed1ately cease performing all obligations
under this Agreement upon the termination date

specified in the notice of termination.

LIRR Remedies

On the Final Texrmination Date, the Freight Operator
shall be obligated to pay the LIRR its damages, the
amount of which shall, in the absence of mutual
agreement between the partles, be determined pursuant
to Article 15 2 hereof- "F;nal Termination .Date"”
shall mean the date specified in the Termination
thice; or, if such termination is disputed, “the date
of a final determination in dccordance with Article

15 hereof.

The fallure of the LIRR to give notlce of a default
to termlnate thlS Agreement. in the event a default is
not cure& 1n a tlmely manner, or to. termlnate undexr
this Artlcle 14.2,_shall not constitute “a waiver by
the LiRR of:any right afforded.to it under this
Artlcle, ner shall any such-failure constitute an
approval of or acqulescence in any default except as
may be specifically agreed to in writing.

Pt

The provisions of this Article are in addition’to and

‘not a limitatiqn of any other right-er remedy-the

LIRR may have under .this Agreement,- at law or in
equity, or othexrwise. )
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14.3 Termination by Freight Operator

14.3.1 The Freight Operator shall have the right to
terminate the Agreement upon the occurrence and

during the continuation of any of the following:

(a) A breach by the LIRR of any of its obligations
hereunder, which breéach is reasonably expected
to cause a material adverse effect on the

financial performance of the Freight Operations;

{(b) A taking by the LIRR under clause 3.3. 5(a) which
significantly 1mpa1rs the flnanclal performance
‘of the 'Freight Qperatlons and the remedles
prov1ded for 1n.c1ause 3.3.5(c) are materlally
1nadeguate- or

. .

(c}) The remedy of Equitable Abatement under Article
3.2, 5.2.2, or 5.3.5 is materially inadequate.

14.3.2 For términation under Article 14.3.1, the Freight
Operator must prov1de the LIRR with written notice of
its electlon to termlnate with supportlng
documentation establlshlng the conditlohs that exist
which afford the Freight Operator the right to
terminate. The notice shall prov1de the termination

- date shall be at least nlnety (90} - days from the date
of notice.

14.3.3 The sole remedy of the Freight Operator upon
termination of this Agreement by the Freight Operator

R00709
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HH

shal}l be to receive Termin\atibn Payments under

.Article 14.4.

- Termination Paymente

Within a reascnable time after temi:nation of all
Freight Operations in accordance with Article 14, the
LIRR shall pay the Freight Operator adaimst a written
invoice furnished to the LIRR by the Freight Operator
specifying the following:

(a) The pro rated portion of the Annual Fee .or the
Renewal Fee, as the case may be;, for the period
c:o'vered by such ¥ee which has not yet elapsed;

{b) A pro rated portion of the Coneession Fee equal
to the Concession Fee multiplied by a fraction
the numé';‘aﬁor of which-'is the number of years

- remaining 'to the end of the Agreement term, and
the denominator of which is" twenty; and

(c) To the extent the E_‘J.jen'.:ght Operator has made any
Capital Itrlpi:oveme_n'ts reietegl to real property,
the -‘ix'nagtortized cost of such improvements; based
on a useful Iife not to exceed seven years;
prov:.ded that the Fre:l.ght Operator shall, unless
otherwise 1nstructed by the LIRR, transfer to
the LIRR all valid right, title and interest in
and to the asset as to. wh:.ch. such payment is
made (1nc1ud1ng the asset that is the subject of
any relevant capital leases (free and clear of
any liEIIl_S or other encumbrances).
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14.5

la.6

14.6.1

Reconciliation of Payments

Upon termination of this Agreement by any party
pursuant to this Article 14, the parties shall

reconcile all amounts due to each other and any

"amounts owed shall be paid by such party.

In the event this Agreement is terminated by either
party, the parties shall continue to perform in
accordance with this Agreemént until such'parties-
agree or a final determination as to such termination
is made pursuant to Article 15.2 hereof. '

14.6.2 A termination under this Agreement shall in na way

l14.6.3

affect the obligations or rights of the Freight
Operator or the.LIRR which have acciued prior to such
termination, or affect or impair the right of the
LIRR to pursue any other remedy for the breach of
this Agreement

Subjecdt to Article 14:6.1 hereof 'upan termination of
this Agreement pursuant to Artlcle 2 or Article 14
hereof:

(a) the Freight Operator shall be. deemed to have
relinquished, abandoned, surrendered, and
renounced any and all rights possesséd to
operate over that part of the Operating Premises
to which such termination applies (subjéct to

obtaining any necessary regulatory approvals or

- 8 7~
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(b)

¥

(c)

exemptions, it being ﬁnderstood that the Freight
Operator shall take any and all actions _
necessary to obtain such_apprévals or exemptions
and the LIRR shall, to the extent requested by
the Freight Operator cooperate in such efforts

(at-no expense to the LIRR};

the Freight Operator shall release and discharge
the LIRR from all obligations, cIaims; demands,
causes of action, or suits which the Freight
Operator might have, or which might subsequently
accrue to the Freight Operator growing out of or
in any manner connected with, directly or
indirectly, the obligations wunder this
Agreement. However, the aforesaid .
réi@ﬂquishment, abandonment; . surrender,
xenuﬁciatiqn,.reléase and discharge by the

-Fréighg Operator shall not affect any of the

rights, liabilities and obligations of either
the:LIRR or the Freight Operator which may have
accrued. prior to such termination or partial
termination; and '

the LIRR shall, as soon as reasonably
practicable identify a successor operator for

ghe Freight Premises.

LA e . . - ) MTNLlRR00712
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ARTICLE 15: LIRR RIGHT OF SELF HELP; DISPUTE RESOLUTION

15.1

15.1.1

15.1.2

15.1.3

PROCEDURES, REMEDIES, COMPLIANCE WITH LAW,
VENUE AND APPLICABLE LAW

LIRR Right of Self Help

In the event the Freight Operator fails to perform or
provide for the performance of its duties or
responsibilities provided for in this Agreement that
pose a safety risk or interfere with the LIRR's
Passenger Operations, the LIRR may by written
notification to the Freight Operator'requESt adequate

_assurances that the Freight Operator will perform or

provide for the performance of those duties and

responsibilities. In the event that the Freight

‘Operanrzfails to provide such-adequate éésﬁrances ox

fails thereafter. to perfoim the dutiés or

responsibilities within a time that prevents an

.immediate safety risk or an immediate risk of

interference with Passenger Operations, then the LIRR
shall be entitled to discharge such duties and
résponsibilities at-the sole cost and expense of the
Freight Operator until such time as the Freight
Operator assumes responsibility for discharéing its
duties and responsibilities. o

Tﬁe LIRR shall promptly nptify'the_Freight'operétbr
of any Work perforﬁed or expenses incurred undexr
authority of this Article.

Eailé?e_of the LIRR to notify the Freight Operator of
any such remedial action within sixty (60) days shall
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15.1.4

15.2

15.2.1

constitute a waiver of any right of compensation for

such action.

If the LIRR performs or fulfills the Freight
Operator’s duties or responsibilities of the Freight
Operator through a remedial action under authority of
this Article, and that remedial action is not
challenged by the Freight Operator within a
reasonable time by notice to the LIRR, then the
Freight Operator shall pay the LIRR the costs of such
action im accordance with Article 4.4.2 hereof. If a
remedial action by the LIRR under this Article is '
challenged in a timely manner, then the Freight
Operator shall be required to béar all costs of the
remedial action, including but not limited to legal
fe'e-'s- amd expenses , only if: and when that remedial
action is ultimately finally detérmined (bjr
arbitratien pursuant to Article 15.2 hereof)} to have

been. justified.

The parties agree to negotiate in good faith to

resolve any and all disputes or claims arising under

oxr with respect to this Agreement. If any disputeé: or

claim is not, .resolved by mutual agreement, it will be

resolved pursuant -to the following procedure: '
Any dispute or claim arising under or with

... .--respect-to:this Adreement will be settléd by

.-arbitration. - The ‘party réqu'eéti'ng arbitration

shall serve upon the. other party notice
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demanding arbitration with the name and address
of the arbitrator appointed by it and describing
the issue or issues to be arxbitrated; the other
party shall, within twenty (20) days after
receipt of that notice, appoint an arbitrator
and notify the first party of the arbltrator s
name and address and of any othexr issue or
issues to be arbitrated. The two arbitrators so
named shall appoint a third arbitrator within a
period of thirty (30) days after the first party
receives npotice. of appointment of the second
arbitrator. If the party upon which demand for
arbitration is sexrved fails to appoint an _
drbitrator within twenty (20) days, or if the
two arbitrators so named fail to appoint a third
arbitrator within thirty (30) days, then the‘
party demanding the arbitration in the flrst
case and either party in the second case, may
apply to an appropriate court to appoint an
arbitrator; and in the case of a party failing
to appoint an arbitrator, the party demanding

’arbitration-may at the same time also request

the court’ to app01nt the third arbittrator. The
decision or award of any two of the arbltrators
will be final and binding upon the partles
subject to the standards o©f review of the
Federal Rules of Civil Procedure. The
arbitrators will have the dlscretlon to impose
the cost of the arbltratlon upon the losing

party or ‘divide it between the partles on any

" terms which they deem equltable,\each party,

though will bear its own legal fees 1nc1u§1ng
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15.2.2

any fees with respect to Article 10. Any
decision or award rendered by the arbitrators
may be entered as a judgment or order in any

court having jurisdiction.

Any party seeking relief under this Article 15.2
shall prowptly notify the other party upon becoming
aware of the event underlying the clajm in order that
the other party is not materially prejudiced thereby,
whether by substantially increased damages or '
otherwise. feilure to provide notice in:a timely
manner as specified by this Article 15.2.2 shall
constitute a waiver of such claim, and the claim-
shall be void. Notwithstanding anythiné to the
contrary, any party disputing termlnatlon under -

. Article 14 hereof shall serve notice of demand»for .....

15.2.3

15.2.4

arbitration withino 30 days of the notice of the event

causing thé dispute.

Parties may offer such evideﬁce as is relevant and
material to the dispute in accordance with the
Federal Rules of €ivil Procedure Rules 26-38, and
Federal Rules of Ev1dence Rules 103- 1163 and shall
produce such evidence as the arbitrators may deem

necessary to an understahdihg and determination of -

the dispute.

Until the arbitrators shail issue the decision or
award upon any questxon submitted, for arbitration,
performance under this Agreement shall. continue in
the manne¥ and form ex1st1ng prlor to the rise of
stuch questlon, gxg_iggg nggeze; that in the event
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.3

the question submitted for arbitration relates to
safety or operations, then the performance of the
Freight Operator shall be altered to conférm with the
discretion of the LIRR pending the issuance of such
decision or award and in the event the Freight
Operator prevails in the arbitration, the LIRR shall
pay to the Freight Operator any cost incurred by the
Freight bperator arising out of such cbnfqrmity-
After delivery of such decision or award, each party
shall forthwith comply with said decision or award
immediately after receiving it.

Compliance with Govermpmental Requirements

15.3.1 {a) Both parties shall comply with all laws and

. ordinances and governmental rules, régulatidﬁs.
'and orders now or at any time during the term of
this Agreemé#t which as a matter of law are
applicable to such party. Subject to Article 3
hereof, the Freight Operator shall make any and
all structural and non-structural improvements,
alterations or repairs of the Freight Preﬁiées
that’ may be required at any time hereafter by
any such present or future law, rule,

regulatioh, requirement, order or direction.

"(b) Any fueling facility used on the Freight

‘ Prgmises shall -be equipped with automatic shut-
of f fueling nozzles and overfill catch basins

with associated ‘oil/water separators.

MTALIRR00717
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15.3.2

15.3.3

(c) The Freight Operator shall inspect all Rolling
- Stock and trains p;ior_to their departure from

the Freiéht Premises to the Joint Use or
Péssenger Premises to ensure compliance with FRA
and AAR rules and regulations, and the LIRR
Operating Rules. The Freight Operatér will keep
records of all such inspections and the Freight
Operator will dispatch Freight Rolling Stock on
freight trains over the Joint Use Premises only

g if all relevant FRA and AAR rules and

"  regulations aﬁd LIRR's Operating Rules.are

satisfied.

The Freight Operator shall, at its own expense,
prccure from all governmental authorltles having
juflsdlctlon over the. operatlons ‘of the Frelght
Qpergtpr hereunder and shall maintain in full force
and effect throughout thé term of this Agreement all
11censes, certificates, permits or other’
authorlzatlon which may be necessary for the conduct
of such operations.

‘ .. . .. . ‘
The obligation of the Freight Operator to comply with
governmental requirements is provided herein for the
purpose of assuring proper safeguards for the
protection of persons and properfy oh_the Freight
Premises and the Joint Use Premises. - Such provision
is not to be -comstrued as a submission by the LIRR to

_the application to itself of such requirements or any.

of them.

MTALIRR00718

~94-


http://Premis.es

—

15.3.4

15.3.5

15.3.6

15.3.7

The Freight Operator shall during the term of this
Agreement, for the LIRR'S information, deliver to the
LIRR promptly after receipt of any notice, warning,
violation, order to comply or other document in
respect of the enforcement of any laws, ordinances,
and governmental rules, regdlations and orders, a

true copy of the same.

The Freight Operator shall furnish to the LIRR on an
annual basis copies of any studies or tests conducted

to achieve or determine compliance with laws, -

'ordlnances and governmental rules, regulatlons and

orders during the term of thls Agreement .

The Frelght-Operator shall have such time withim _
which to comply with the ‘aforesaid laws, ordlnancesn
rulés and reguigtlons as the authorities enforcing
the same shall allow. | '

The parties agree-that this Agreement is governed by
the laws of the State of New York expépt'to the
extent that federadl law preempts New York law. The
enclueive'legal venue for any litigation arising
under this Agreemeént shall lie in the United States
District Court for the Southern or Eastern bistrict
of,New York. The prov1510ns of this Agreement shall
be- construed and interpreted in accordance with the

.law of the State of New York, 1nc1ud1ng for the

purpose "of choice of law, as though all acts and
omissions related to this Agreement oceurred in New
York. ' ' )
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16.1

-16.2

ARTICLE 16: CCNDEMNATION

If a Condemnation shall occur, this Transfer
Agreemerit shall not terminate or be otherwise
affected thereby except that the Operating Premises
which are affected tﬁereby shall, from and after the
date title shall vest in the condemning authority and
subject to the provisions of Section 16.2 hereof, no
longer bé subject to this Transfer Agreement.

The LIRR shall be entitled to receive theée entlre
award or payment in connection with any taklng of the
Operating Premises without deduction for any .estate
vested in the Freight Operator by this Transfer
Agreemenﬁ or any assignment, lease-or other
conveyance of the 0peraéin§ Premises effected;
pursuant to'a Condemnation thereof. The Freight
Operatox hereby expressly assigns to the LIRR all of
its right, title and interest in and to every such
award or payment. fhe Freight Operator shall be
entitled to c1a1m and receive any award or payment
from the condemnlng authority expressly granted for
the Paklng of the Frelght Operator's property, the
interruption of its business or the cost. to procure
substltute premlses or facilities, but only if such
award or payment shall be made in addition to the-
LIRR's, award and if the Freight.Operator's claim does
not adversely affect or result in any reduction of’
the LIRR's award or interfere with the prosecutlon of
a clalm for the taking by the LIRR. If the Prelght
Operator intervenes in a condemnation proceeding in

-

which the LIRR is- a party, the LIRR and the LIRR's
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17.1

legal counsel shall manage and control the proceeding
for the LIRR and the Freight Operator in good faith.

ARTICLE 17: PROHIBITION AGAINST LIENS;
PAYMENT OF TAXES AND ASSESSMENTS

Prohibition on Liens

The Freight Operator shall not create, suffer, or
otherwise permit any mechanic's, materialman's or

similar lien (other than any lien in favor of the

LIRR or the MTA) (heréinafter referred to-:as

"Charge") to be filed against any or all of the
Operating Prem;'.ses, for any reason, subsequent to the
date of this Agreement; provided that this clause
shall not apply to any liens in favor of the LIRR or
the MTA. However, in such event, the F:;':eight
Operator against whom such a Charge was "asserted and
fi]_.e_d_éhall cause same to be discharged of record
within thirty days after the date of filing of the
same. If the Freight Operator, shall fail te
discharge such Charge within such period, then, in
addition -to the other rights of the parties herein
contained, the LIRR may, but shall not be obligated
to, discharge the same by paying the amount claimed
to be due upon ascertaining that same constitutes a
valid charge. . Any amount so paid, and all costs and
expenses including reasonable attorneys' fee,
incurred by the LIRR in making such payment shall be
repaid by the Freight Operator against whom the
Charge was orig'inally- as_serted and filed.
Notwithstanding the foregoing, howevex, the Freight
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17.2

17.3

Payment: of Taxes and Aggegsments

Operator.shall have the righé to contest any such
Charge, provided that within twenty (20) days after
any such Charge is filed, the Freighi: Operator shall
give notice to the LIRR of its intention to contest
such Charge, such notice to specify the amount of the
Charge ﬁo be contested, and provided further that the
Freight Operator shall proceed to contest the
validity or amount of such Charge by appropriate
legal proceedings when and if same are filed.
Assuming such notice has been given, the LIRR may not
pdy, remove, or otherwise proceed to discharge any
such Charge, provided that any legal proéeed;i.ngs
resulting therefrom shall be prosecuted with due_

.@iligence and dispatch on the part of the Freight

Operator against whom the Charge was asserted and
filed, ap_d'grcvic_,ie'd.further that the -Freigh-t Opera‘t.c';r
shall forever protect, indemnify, defend, and save
harmless the LIRR from any matters arising therefrom,
including without limitation the princibal amount of
the Charge 'and all costs and expenses arising out-of

such proceeding. -
nghihi;ign on Security Interestsg

The Freight Operator shall not pledge as security for
any loan any of the assets or interests in the

Freight Premises.

The Freight Operator shall promptly pay applicable ad
valorem property taxes and assessments, if any,
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17.4

18.1

18.1.1

license fees and any other taxes, charges,
assessments or fees properly levied or assessed
against the Freight Operator by virtue of the Freight
Operator conducting the Freight Operations subjeet to
the Freight Operator’s right to contest same as
provided by law. '

- Pa nt in Lieu of Taxe

In the event that the Freight Operator is able to
avoid any taxes by virtue of the LIRR's statutory

"exemptions or status as a governmental entity, the

LIRR  represents that it shall not seek to obtain from
the Freight Operator any payment in lieu of taxes.

ARTICLE 18: ACCIDENTS/INCIDENTS, CRIMES AND
. LOSS 'OR DAMAGE TO PROPERTY

Reporting of Acgiggn;ZIngidgngg

In addition to notifying the appropriate police and
other agencies, the Freight Operator shall promptl&
repo:t’td the LIﬁR Movement Bureau ahy
Acéident/Incident or cfime which axises in connection
with the Operating Premises. In addition, in the
event of an Accident/Incident involving Freight .
Rolling Stock or Employees on the Joint Use Premises,

the.Freight Operator will submit to the LIRR's Safety

Department:

MTA/LIRR00723
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18.1.2

(a) * LIRR Form AR-1, Initial Report of Employee
Accident/Incident or Form 3B, Non-employee-
Accident/Incident Report, as applicable.

(b) LIRR Form AR-20 - Employee Accident-Injury
Report, and/or Foxrm 1A - Supervisor's Report of
Employee Accident/Incident, as applicable.

These submissions will be made in accordance with the
LIRR's procedures contained in the LIRR Safety Rules
or t_hé_LIRR's "Corporate Employee Safety Policy -and
Procedures," including any amendments thereto. The
LIRR shall notify the Freight Operator of any
Accident/Incident or crime which arises in connection
with the Operating Premises to the extent that such
Accident/Incident or crime materially impacts the )
Freight Operations-

The Freight Operator and-the LIRR will comply with
all rules and regulations issued by the FRA and other
agéi:cies cc_mcerniﬂg the reporting of
Acciéénﬁs /,I_nc__idents .

KN EYS

18.2

18.2.1

R

Premigeg

Inv étigat_iop. of Accidénts/Incidents on Joint Use

All- Accidents/Incidents on the Joint VUse Premises,’

. involving Freight Rolling Stock or Employees will be

investigated immediately in accordance with the
LIRR's "Corporate Employee Safety Policy and
Procedures" and any amendments thereto, unless, by
mutual agreement between the parties, alternative
investigation procedures are established in vfrri"cing.
-190-"
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18.2.2 All Accidents/Incidents on Joint Use Premiseé_
involving Freight Rolling Stock or Employees will be
investigated by a committee, chaired by an LIRR :
Transportation supervisor. In addition, upon the
request of the LIRR, such committee shali be limited
to three representatives of the Freight Opez':ator.'

Notwithstanding the foregoing, the Freight Operator
may, at its own expense, conduct its own independent
investigation of any Accident/Incident dccurring on
tﬁé Joint Use Premises involving employees or
equipment of the Freight Operator; provided that the
Freight Operator shall not interfere with any
operations (including Passenger Operatioms) thereon
and the LIRR shall not be obligated to assist or
cooperate with the Freight Opeiator,with such

~ ipvestigation.

ARTICLE 19: SALE OR TRANSFER OF OPERATING PREMISES

15.1 Sale or Transfer of Operating Premigep

19.1.1 The Operating Premises may be sold, assigned ér
otherwise transferred, in whole- or in parf, at any‘
time by the LIRR. The Preight'OPerator shéii be
provided with written notice, at such time notice of
sale is published, and written notice of the °
successful bidder, if any, and prospective date of

;. closing- of any such sale, assignmernt or tréﬁéfer;_
The- LIRR's rights and obligation under ﬁh{s:Agreément
may be assigned, in whole or in part in connection

with such sale, transfer or assignment in~accordance
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P

with Article 19.1.2. hereof; provided that any sale,
transfer or assignﬁent by the LIRR hereunder shall
not relieve the LIRR of any of ité_obligations under
this Agreement. ‘Nb amendment.or modification of this
Agreement shall be made by the Freight Operator and
such assignee or. transferee without the consent of

the LIRR.

19.1.2 In the event of any sale, assignment or transfer of

the Operating Premises, the LIRR shall include and
require, as a condition of sale, assignment or
transfer that the purchaser, transferee or aésignee:

(a) assume all of the rights and duties and
obllgatlons of the LIRR, .hereunder,

(b} ratify and confirm to Freight Operator that such’
assxgnee shall fully and completely abide by the
terms and prov151ons hereof; and

(c) shall take subject to the rights, duties and
obligations of the Freight Operator. .

ARTICLE 20: MISCELLANEQUS PROVISIONS

No Assuranceg ag to Volume
A e S s B = ==

t . - - . F,a.

The Frelght Operator acknowledges and agrees that the
LIRR has not made any representations or assurances

P

w1th respect to.the volume of business  which the

Frelght Operator: will or may have in the exercise of

the rights granted herein during the texrm of this
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20.2

20.3

Agreement. Except as otherwise expressly provided
for in this Agreement, the LIRR shall not be
responsible for damages, nor shall there by any
diminution of payments due from the Freight Operator
under this Agreement, for or on account éf,any
decrease in the volume of the Freight Operator’s
businesé or any change in the Freight Operator’s

expenses.

No Police Protection

The LIRR shall have no obligation to provide police
protection or security sServices on the 6perating
Premises. The Freight Operator'déknowiedgeq that the
LIRR shall have no special auty to proviae such "
police protection or security. Nothing in the
foregoing shall be corstrued to Yimit aﬁy right LIRR
police, investigators or. .other IAW'enforcement
persons may otherwise have to enter the Freight

Premises at any time for official purposes in the

+ exefcise of their public duties, including but not

limited to investigations, searches, inspections and
examidations. . -

'Nothing in this' Article 20.2 shall prevent the

Freight Operator from obtaining police proteéection or

private security services on the Freiéht Premises.

Aggi en of Receivab

‘Either party hereto-may:assign any receivables due

them under this Agreement, provided, however, such
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20.4

20.5

_assignments shall not relieve the assignor of any

rights or obligations under this Agreement.
Binding Effect

Subject to the specific restrictions and limitations
set forth in other provisions herein, this Agreement
shall be binding upon and inure to the benefit of the
Parties héreto,. their respective suecessors, lessees,
assign, grantees, and ledal representatives, but no

_saie,-- assignment, wmortgage, grant, or lease by the
-Freight Operator of any interest or right given it

under .this Agreement shall be val:.d or binding
w1thout the prioxr written consent of the LIRR.
I}Tot-hipg in this Agréem_ent shaii_l;_ be construed as
li-ce'nsing or authorizing any p:arty hereunder to.-use
any trademark, trade name, symbol, coﬁyright oxr
servicé mark belonéing to the other party or its
afiEiliates without the prior written consent of such
pé.rty- Each party agrees to defend, indemnify apd

'hold the other party and its Employees, and
.aff111ates agalnst any loss or liability resulting

from the- wrongful use or appropriation of any such
txrademark, 't;‘ade name, symbol, copyright- or service. .

maxrk referred to above.
Beneficiaries

‘This . Agreement. and .each and.eve_ry.pi‘ovision hereof is

fio'r the e_xc-lusiive-be_ne_ﬁit.of the LIRR and the Freight
Operator and not for the benefit of any third party.
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20.6

20.7

Nothing herein contained shall be taken as creating
or increasing any right in any third person to

recover by way of 'dam'ages or otherwise against either
of the Parties hereto. - o

Waiverg

No consent or waiver, express or implied, by either
party to or of any breach or default by the other
party in the performance by such other party of its
obligations hereunder, shall be deemed or construed
to be a consent or waiver to or of any other breach
oxr default in the performanée by such c.uther'party of
the same or any other obligations of such party
hereunder. Failure -on the part of any party to
complain of any act or f.ailure to act of any other

- party or to declare such° other party in default, "

irrespective' of how long such failure continues,
shall not constitute a wdiver. by such party or

parties of their or its right hereunder.

Noticeg

Except for payments to be made by the Freight
Operator in accordance with Article 4 above, all
notices, demandé, requests, submissions, or other
communications which are required to be served
pursuant to this Agreement shall be in writing and
shall be deemed to have been properly served when
mailed by first class mail, postage prepaid,.
facsimile, overnight hand delivery or other courierxr

service addressed: {a) imr the tase of the LIRR, to

-105-~
MTA/LIRR00729



the President, with a copy to the General Counsel, in -
each case at Jamaica Station, Jamaica, New York

11435; and (b) in the case .Qf the Freight Operator,
Southern Empire State Railroad Company, c/o Anacostia
& Pacific Company, Inc., 405 Lexington Avenue, 50th
Floor,. New York, NY 10174. Each party may designate
by notice in writing a substitute party or a new
address to which @ny notices, demands, requests,
submissions, or communications shall thereafter be

sexrved.

20.8 sey_e;ahal.;_tx

If'. any coveﬁant or provi‘éion of this Agreement, or
any application thereof, shall be invalid or
unénforceable,’ the remainder of this Agreement, and?i .-
any other application of such covenant or provision,
shall not,f:e affected thereby. No controversy.
concerning any covenant or provision shall delay the

performance of any other coévenant or provision. -
20.9 Headings .

.-

All headings and titles in this Agreement are for
purposes of i_dént:i.f_-ic_:atibn and convenience only and
shall not affect any c_:onst:r.juct;ion or interpretation

of thi_s Agreement.
20.10 No Discrimination

. Freight Operator covenaht;s that it will not wviolate
any laws concerning discrimination, including but not.
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20.11

limited to Title VII of the Civil Rights Act of 1964,
Age Discrimination in Employment Act, as amended,
Americans With Disabilities Act, Section 1981 of the
Civil Rights Act of 1870, Section 1983 or 1985 of the
Civil Rights Act of 1871, Equal Pay Act, Executive
Oxrderxr 11246 Rehabllltatlon Act of 1993 Vietnam-Era
Veterans' Readjustment Assistance Act, Immlgratlon
Reform and Control Act of 1985, the New York State
Human Rights Law, the New York City Human Rights or
Civil Rights Law, Executive Order 50 or any, other
federal, state or local laws, statutes, regulations,
ordlnances or orders concernlng discrimination (the
"Dlscrlmlnatlon Laws") . Frelght Operator further
covenants to require -any subcontractor to comply with

the, Dlscrlmlnatz.on Laws.

This Agreement (including the exhibits referred to in
this Agreenent, which are incorporated in and
constitute a part of this igreement) sets forth the
entire nnderstanding of the narries and supersedes
all prior and contemporaneous oral or written
agreements and understandlngs W1th respect to the
subject matter. This Agreement may not be amended or
modified except by a writing signed by the parties..

b

20.12 Conflict of Interest: Public Offjcérs Law

20.12.1 The Freight Operator represents to the best of

- - its knowledge that:
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(a2}

(b).

No officer, director, employee, agent, or other
contractor of the MFTA, or its respective
affiliates and subsidiaries (collectively the
"Authorities”) or a member of the immediate
family or household of any of the aforesaid has
directly or indirectly received or been promised
any form of benefit, payment or compensation,
whether tanglble or not, in connectlon with the

grant of this Agreement,

This Agreement is entered into by the Freight '
Operator without any connection to any other

'entlty oxr person making a proposal for the same

purpose, and without rollus1on, fraud ox -~
conflict of interest. No elected or appointed .
officer or qffigial, director,‘employee, agent -
or other contractor of the Authorities, the City
or State of 'New York, the Counties of Nassau'or
Suffolk, or local units of .government and
districts within such jurisdictions (including-
electea and appointed members of the legislative

and executlve branches of government), or a

-member of the 1mmed1ate famlly or Fousehold of

any of the aforesald.

(i) is 1nterested on behalf of or through the
Frelght Operator dlrectly or 1nd;rectly in:
any manner- whatsoever in the execution or
the performance of this Agreement, or in
the services, supplies oxr work,.to which

_ this Agreement relates or in any portion

of the revenues; or
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20.12.2

20.12.3

(ii) 1is an employee, agent, advisor, or
consultant to the Freight Operator or, to
the best of the Freight Operator’s '
kﬁowledge, any subcontractor or supplier
to the Freight Operatoxr.

As an exception to the above, the Authorities,

in their sole discretion, may céﬁsent in writing
to waive this provision with respect to an
individual or entity if the Authorities are
provided with a written request for sugh waiver,
in advance,.which identifies all of the -
individuals and entities involved and sets forth
in detail the nature of the relationshib and why
it would not constitute a conflict of interest.

Neither the Freight Operatoxr ﬁo; any of%icér,
director, employee,-agéncy, parent, subsidiary,
or affiliate of the Freight Operator shall have
an interest which is in conflict with the
Freight Operator's faithful pérformance of its
‘obligations under this Agreement; provided that
the’hnthoritigs, in their sole ﬁiscretién, may

consent in writing to such a relationship,

" provided the Freight Operator-provides the

Authorities with a written notice, in advance,
which identifies all' the individuals and
entities involved and set forth in detail the
nature of the relationship and why it is in the
Anthoritigs best interest to consent to such

T~ ~~ryelationship.
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20.12.4

20.12.5

20.12.6

. The provisions of this Article are supplemental

to, not in lieu of, all appllcable laws, rules
and regulatlons with respect to conflict of
interest. In the event there is a dlfference
between the standards applicable under this
Agreement and those provided by statute, the
stricter standarq shall apply.

In the event the Freight Operator has no prior
knowledge of a corflict of interest as set forth
above and acquires information which may
indicate that there may be an actual or apparent
violation of any of the above,'fhe Freight
0perator shall promptly bring such 1nformatlon
to the attention of the LIRR. The Freight
Operator shall thereafter coqperate;with the
Authorities® review and investigation of such
information, and comply with the instructions

the Freight Operator receives from the LIRR in

regard to remedying the situation.

No employee of the LIRR or the MTA who at any
time€ during his or her employment w1th the LIRR
or the MTA, was_dlrectly concerned with the

selection process in connection with this

' Agreement, personally participated in the

selectlon process .in connection w1th this
Agreement, or had this Agreement under his or

_ber actlve consideration, shall have any

interest, direct or indirect, inh this Agreement,
the performance hereof, the Freight Operatiomns
or the Freight Operator. The Freight Operator
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20.13

20.14

shall not employ any such individual to work in
the Freight Operations for a period of two (2)
years after employment with the LIRR or the MTA
has been terminated, unless such individual is
exempt from the Public Officers Law. Moreover,
the Freight Operator shall not employ any
individual in the Freight Operatiomns who, at any
time during his or her employment with the LiRR
. or the MTA, was directly concerned with the
selection process in connection with this
Agreement, personally participated in the
‘selection process in conmection with this
Agreement, or had this Agreement under his or

her active consideration. -

L]
\

Survival

Notwithstanding anything. herein to the centrary,
Article 10 shall survive the expiration or any otherx

termination of this Agreement.

—

Subject to Article 19.1 hereof, the rights and
obligations under this Agreement may not be assigned
by a party hereto without the consent of the other
party; provided that the Fréight Operator may assign
its rights and obligations hereunder prior to the
Effective Date to an entity, directly or indirectly
owned or controlled.-by or under direct or indirect

common contxol with the Freight Operator.

-111-
N!TAIL!RR00735



20.15 Mﬂm_m_ﬂanmgﬁ

20.15.1

{a)

(b)

The parties hereby represent and warrant to the
other, as of the date hereof and of the
Commencement Date, as follows: N

such party is a corporation duly organized,
validly existing and in good standing under the
laws of the state of its incorporation; and

such partj.r has all necessary corporate power and
authority to execute, deliver and perform its
obligations uhder this Agreement amnd this
Agreement shall be _enforéeablg against it in

accordance with its terms.

MTAJ/LIRR00736
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20.15.2 The LIRR hereby represents and warrants to the
Freight Operator that the grant of rights and
other assets by the LIRR to thé Freight Operator
provides the Freight Operator with sufficient
rights to conduct the Freight Operations in a

" manner substantially similar to that condﬁcted
by the LIRR on the Effective Date, subject to
the expiration of customer and other contracts
that do not extend past the Commencement Date
and subject to the requirements of Article 15.3
hereof. -

IN WITNESS WHEREOF, the Parties hereto have executed
this Agréement in duplicate and have caused thejir cérporate
seals to be hereunto affixed the day and year first written
below.

THE LONG ISLAND RAIL ROAD " SOUTHERN EMPIRE STATE RAILROAD

N = S W2/ 7/

7

Thomas F. srendergas . SN/
President Print Name:/CZﬁé?;S -
. o =
Date: )‘{‘ql"lG ' Title: /‘f%@’e’:m% d

Daté: /3 ;{ff-_}‘. ’é—:r/z%“ 5

- MTA/LIRR00737
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Corporate Acknowledgmentsg

STATE OF NEW YORK )
} SSs.:.
COUNTY OF QUEENS )

On the 15th day of November, 1996, before me
ﬁersonally.came R. Lawrénce McCaffrey, Jr., to me known and
who being by me duly -sworn, did depose and say: that he
resides at Brooklyn, New York; that he is the President of
SOUTHERN EMPIRE STATE RAILROAD COMPANY, the corporation
described herein and which executed the foregoing

instrument; he signed his name therefo by like order.

. o7 /‘ :
N ;yPubl i
ota blic

(Affix Notary Stamp)

BARBARA J. CHRSSIGHOL05

. No. 4148007 ¥ York
c 'QFE.'IS

sion Expires Sept. 30, ;955/977

MTA/LIRR00738



STATE OF NEW YORK )

) SS.:
COUNTY OF QUEENS )
H
on the Zi 7 day of SNoVErIBERL. , 1996,

before me personally came Thomas F. Prendergést, to me known
and who being by me duly sworn, did depose and say: that he
has an office at Jamaica Station, Jamaica, New York; that he
is the President of THE LONG ISLAND RAYL ROAD COMPANY, the
corporation described herein and which executed the
foregoing instrument; that he signed his name thereto by-

order of the Board of said coxrporation.

oy L (Wrccn.

Ngtary Public .

MARY A ALLOCCA
NOTARY PUELIC, Stata of iew York
No. 4652505
Qualised in Hassau County ]
Comuéssion Expirés Sovember 30, 197,/

MTA/LIRR00739
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EXHIBIT 1
MTA/LLONG ISLAND RAIL ROAD
FREIGHT PREMISES
Branches-
a. Bay Ridge Branch (subject to New York City Transit Authority access on

b.
c.

PR
g.
«n

owp

Tmpameap

weekends)
Central Extension, Frankiin Avenue to Endo Blvd.

. Bushwick Branch

North Shore Freight Branch (excluding NYC air rights above 22 ft. ATR)

Fresh Pond Yard

Yard-A {excluding NYC air rights above 22 f#. ATR)

Arch Street yard (excluding NYC air rights above 22 fi. ATR)
Blissville Yard (tracks not in service)

Maspeth Yard

Fremont Yard

Bridgehampten North Siding and Team Yard

Garden City Team Yard

East Farmingdale (PW Long Siding, Wye and Team Yard)
Richmond Hill Team Yard

Several of the fracks in the yards listed above are out of service.

Appurtenant Facilities -

a. Atals Terminal (tracks not in service)

b. Price industrial Park

c. Roosevelt Spur

d. Keamey’s Siding (tracks not in service)

e. Degnon Teminal (tracks not in service)

Buildings

a. Long Island City, Arch Street Freight House & Offices

b. Long Istand City, Yard-A Freight Car Repair Shop '
c. Long Island City, Yard A Yardmaster's Office -

d. Maspeth Yard Office

e. Fresh Pond, Car Control Office (former Pond Tower)

f. Fresh Pond, Welfare Facility

g- PW Trailer

h. Pine Aire (Brentwood) Trailer

Team Tracks

a. , BayShore h. Mattituck

b. Central Islip i Medford

c. Eastport - Port Jefferson
d. Fammingdale k Riverhead

e Greenlawn L Southampton -
f. Huntington m. Yaphank MTNL\RR00741
g- Islip .



EXHIBIT 2
MTAJLONG ISLAND RAIL ROAD
JOINT USE PREMISES

Branches: Primarily Passenger Operations with Freight Operating
Concession
Main Line, Jamaica to Greenport
Montauk Branch, between Montauk and L.1. City Passenger Yard
Port Jefferson Branch, Hicksville to Port Jefferson
Central Branch, "B” Tower to Babylon
Hempstead Branch, between Queens and Garden City Interiockings
West Hempstead Branch, Valley to WM
Montauk Cut-off

e@mpapop

Yard and Teant Tracks: Primarily Passenger Operations with Freight
Operating Concession
Port Jefferson
Montauk

Queens Village
Speonk

Hicksville
Patchogue

Sayville

Richmond Hilt
Southhold
Pinneaire north side

Fa@mehoow

Nt

Bridges .
a. Cabin "M" Bride
b. “DB" Bridge

MTA/LIRR00742




Town

Babylon -
Bedford

Blissville

Brentwood

Bridgehampton

Bushwick

Calverion
Central Islip
Deer Park

EXHIBIT 3

MTAJLONG ISLAND RAIL ROAD

PRIVATE SIDINGS
Consignee

Palm Trucking

Glenwood Mason

Brooklyn Terminal Market (2 tracks)

Key Food

Favorite Plastics

Brooklyn Resource Recovery (proposed)
Setco Plastics (2 tracks) “‘
NYCTA (multiple tracks)
Heritage Coriugated:

CBS Foods

Allied Extruders (2 tracks)
Guinness Harp (not in use}
Marjam Supply (lvy Hili)

Nash Lumber (not in use)
Pilgrim State Hospital "
Roblaw

Pergament

Former Hills Warehouse

Pulver Gas

Hampton Materials

Maspeth Industrial Center (not in use)
Standard Folding Cartons

Westemn Beef -

Bleyer

JU Recycling (2 tracks)

Filiberto Recycling

Star Recycling (loads on main)
Feldman Lumber

Bass Oil (not in use)

Rosen Baking

A.J. Bart (riot in use)

- Supreme Poly

Von Damm

Miron Lumber

Afghan Foods (not in use)
C&H Sand (Proposed)
Kaufman Allied

Pinter Bros.

Eldee Complex (5 sidings not in use)
Southem Container
Georgetown Manor (not in use)
Sabbeth Lumber (not in use)
Giani Enterprises (nof in use)
Southern Milwork (not in use)
Windowrama (not in use)

Page 1 of 3

Car Capadty'
18

12

nNSmgwa‘w&wah

-h

- .
wNNmNmaoNONm-&NNaNpawma.&
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Page 2 of 3
EXHIBIT 3
MTAJLONG ISLAND RAIL ROAD
PRIVATE SIDINGS
Town o Consignee Car Capacity

Eastport ' Eastport Feed ' ' 8
Farmingdale Georgia Pacific ) 3
) J & S Trucking 5
Price Industria Park (12 sidings not in use) 52
Amco Plastics (2 tracks) 6
Boening Bros. » 3
Pergament 3
Wellwood (6 sidings not in use) 14
Freeport Quality Lineals 1
Fresh Pond - Pen Tab 3
Centre Lumber B 2
Dubovsky (not in use) 1
Chemrex 1
Garden City Aaron Packaging o 2
Garden City Refrigeration 1
Esselte Peridaflex (not in use) 4

5 Sidings (not in use) Varicus
Hicksville Firestone 'Plywood 4
Inland Plastic 4
Ruco Polymer - 10
LLco 20
s - Clare Rose (not in use) 4
Huntington Kleet Lumber 5
Nassau Suffolk Lumber 7
Gaylord Bag (not in use) 12
RB Hamilten (not in use) 1
Islip 84 Lumber 5
Jamaica Giove Company (not in use) - 2
. Honeywell 7
Jamaica Water Supply (not in use) 6

7 Sidings (not in use) Various
Long sland City Case Paper 7
Egleston Bros. (not in use) 4
Thypin Steel (not in use) 3
Duane Reade (not in use) 1

MTAJ/LIRR00744



Town

Long Island City {Cont.)

Medford
Mineola/Garden City
New Hyde Park

Nichols Siding

Pt_)ft Jefferson )
Riverhead

Southhampton -

Syosset

Upton
Valley Stream
Westbury

Wyandanch

Yaphank

Page 3 of 3
EXHIBIT 3
MTAJ/LONG ISLAND RAIL ROAD
PRIVATE SIDINGS
Consignee Car Capacity

New York Envelope (not in use) ’ 4
Lighthouse (not in use) 1
Akzp Salt 25
Hampton Materials 25
Gershow éecyding . 8
Synergy Gas (not in use) “ 10
Nestle 10
Feldman Wood Products (not in use) .4 .
Chesler Plywood 2
Urethane Products (not in use) 4
Alfred Bleyer F
Boro Lumber T
Coors 4
Manufacturers Comrugated (2 tracks) 9
Star Corrugated 5
16 Sidings (not in use) Various
Nassau Suffolk Lumber 5
Riverhead Building Supply 4
L.L Cauliffiower . -1
Paraco Gas (effective 1 0!9195) 4
Slater Supply (not in use) 5
Southampton Lumber (not in use) 5
New Breed Trucking 6
Gallo Wine 4
Brookhaven National Laboratory 94
Baisley Lur.nber 2 .
Nassau Céld Storage (not in use) 3
Jamaica Ash 3
Conservative Gas S
Combined Container 3
Georgia Pacific 10
Artiva Ready Mix MTALIRRO0745 - 16



EXHIBIT 4’

MTA LONG ISLAND RAIL ROAD

tntentionally Omitted
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Exhibit 6

MTA/Long Island Rail Road

Active Freight Switches on Joint Use Premises

Switch
Description/Location

CATEGORY C

Amco Plastics, So. Farm.
Ruco Polymer, Hicksville
Synergy, Medford

Firestone Plywood, Hicks.
Chesler Plywood, New Hyde Park
Chemrex (Welbilt), Maspeth
New Breed Trucking, Syasset
Paraco Gas, Riverhead

 Islip Team Track

1 Brookhaven Labs, Upton
Greenlawn Runaround

Central Islip Team Track

§| Riverhead Team Track

Bay Shore Team Track )
Wellwood Siding, Centrat Branch
Kaufman Allied, Central Islip
L.1. Cauliflower, Riverhead
LILCO, Hicksville

U.S. Plywood, Farmingdale °*
Freeport

Eastport Feed & Team Frack
Huntington Team Track

Port Jefferson

Mattituck Team Track

Port Jefferson Team Track

No. of
Customer(s) | _Switches Branch
=3
Amco Plastics 1 Centrat
Ruco Polymer 1 Main Live
Synergy 1 Main Line
Firestone Plywood 1 Port Jeff
Chesler Plywood 1 Main Lipe
Chemrex - I { Montauk
| New Breed (Waldbaums) 1 | Port Jeff
. Paraco Gas i Main Lipe
| Velvetop 1 Montauk
| General Freight Use 2 PortJeff -
General Freight Use 1 Main Lioe
General Freight Use - 1 Main Line
Inactive Customer 1 Montauk
Boening Bros. 2 Central
Kaufman Allied 1 Mair Line
L.L Cauliflower 1 Main Lipe
LIECO | Main Line
U.S. Plywood 1 Main Line
Quality Lineals 1 Montauk
Eastport Feed 1 Montauk
General Freight Use 1 Port Jeff
Nassau Suffolk Lumber 1 Port Jeff
General Freight Use 1 Main Line
| General Fieight Use X Port Jeft
30

Mile Post

31.2
26.3
55.0
26.4
16.4
34
27.2
715
422
62.3
372 -
24
732
40.2
325
433
3.4
255
31.1
27
69.2
343
578 -

51.8

MTA/LIRR00748




Exhibit 6

MTA/Long Island Rail Road

" Active Freight Switches on Joint Use Premises

Switch

CATEGORY A

Glendale Crossover

East Lead, Fresh Pond
Crossovers, Fresh Pond

Prima Asphalt, Holtsville
North Siding, Bridgehampton
Deer Park South Side

Jamaica Ash, Westbury
Georgia Pacific, Yaphank
Maspeth Yard-

Southern Conwiner, Deer Park
North Siding, Wyandanch
Allied Extruders, Blissville .
Riverhead Building, Riverhead
Fonda Group (Bleyer), Maspeth
Pineaire North Siding

Maspeth Crossover

Syosset

Hicksville

North Side, Framingdale (PW)

H]

CATEGORY B

Kleet Lumber, Huntington
Nassau/Suffolk Lbr, Huntington
Pergament, So. Farmingdale
North Side, Maspeth

Gershow Recycling, Medford
Marjam Supply, Brentwood
Medford Team Track

Baisley Lumber, Valley Stream
Garden City Lead

American Lumber, Holtsville

Description/Location

American Lumber

No. of
Customer(s) Switches . Branch
General Freight Use 2 Montauk
General Freight Use 1 Montauk
General Freight Use 4 Montauk
Prima/ProGo/Pure 2 Main Line
HMH/Pulver/General Frt. 2 Montauk
Pinter/General Freight Use 4 Main Line
Jamaica Ash 1 Main Line
Georgia Pacific . L Main Line -
Grow/Star/Boro Hall Lbr 1 Montauk:
Southern Container 1 Main Lipe
Combipe/Conservative 2 Main Line
 Allied Extruders -1 |} Montauk
Riverhead Building =1 * -| MainLine
Fonda Group (Bleyer) 1 Montauk
-t Roblaw/general Frt. Use 2 Main Lipe
General Freight Use 2 Montauk
Gallo Wine 1 Port Jeff
Atlantic Pipe 1 Main Line
General Freight Use 2 Main Line
32
Kleet Lumber 1 Port Jeff
Nassau/Suffolk Lumber 1 Port Jeff
Pergament 1 Central
Coors/Manufacturers Corr B Montauk
Gershow Recycling 1 Main Line
Marjam Supply 1 Main Line
General Freight Use 1 Main Lipe
Baisley Lumber 1 W. Hempstead
Circus 1 . Central Ext.
1 Main Fine
10

MTA/LIRRO0749




Exhibit 7
MTA/Long Island Rail Road

Inactive Freight Switches -on Joint Use Tracks:

Switch
Description/Lecation

Guiroess Harp, Maspeth

Atlas Terminal, Glendale

Water Works, Jamaica

Fiore Bros., Bay Shore

Team Track, Southampton
Southampton Lbr, Southampton
Kearney Siding, Long Island City
Gaylord Paper, Huntington
North Siding, Mineola

Allied Baking, Westbury

Harbor Dist., Hicksville
Inland Plastics, Hicksville

Price Industrial Patk, Farmingdale
L. Macaroni, Deer Park
Team Track, Yaphank
Aurriva Ready Mix, Yaphank
Shulman, Mattitack

Customer(s)

Guinness Harp
Atlas Terminpal
Various
Fiore Bros.
General Freight Use
- Southampton Lumber
Various
Gaylord Paper
Nope
| Aflied Baking/
Nassau Cold Storage

1 Harbor Distribution

Inlaid Plastics ™~
Various -
L.I. Macaroni
General Freight Use
Arriva Ready Mix
Shulman

Y

II
l

Montank
Montauk
Montauk
Montauk
Montauk

. Montaek
Montauk Cut-off
J Port Jeff

Main Lipe

Main Line

Pk d Pt pued bl omd band b et pepd

"Main 1 ive
Main Line
Main Line
Main Line
- Main Line
Main Line

hi—"""""“"'.""""‘

13
53
113
415
88.4
88.6
0.9
36.1
19.0

21.9

238
26.1.
305
37.4
58.3
59.6
823
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EXHIBIT 8

MTA LONG ISLAND RAIL ROAD
PROCEDURES FOR INSTALLATION OF
NEW FREIGHT SWITCH

PROCE=DURE FOR NEW SWITCH CONNECTION TO JOINT-USE TRACK:

1.

The Freight Operator shall prepare detailed, scale drawings cf the proposed
switch and sidetrack. identifying:

a. The exact point of connection to the joint-use track:

b. The size, type and orientation of the proposed switchi:

C. The layout of the siding, showing radius of all curves and distances
to joint-use track, and relationship to property lines and existing
improvements.

The plans shall be suomitted to the LIRR Chief Engineer for review and
approval. which shail be based on a) conformance with LIRR standards for
sidetrack construction. b) potential impact on LIRR safety-and opérations, and ¢)
potential impact on planned work of infrastructure modifications.

If approved by the LIRR, the LIRR will prepare an estimate of force account
labar costs associated with required modifications to existing facilities (eg. Third
rait, signal system, utility relocations; etc.)’and the installation of the main track ~
switch and such portion of the siding'as may be necessary to extend beyond the
clearance point of the adjacent joint-use track. Prior to the commencement of
any work on-site by the LIRR, the Freight Operator shalt deposit with the LIRR
the full amount of the force account estimate.

The Freight Operater shall be responsible for the procurement and on-site
delivery ofiall matenals required by the LIRR for the construction and installation
of the switch and siding.

The Freight Operator will be responsible for securing all rights, permits, title, etc.
from the prospective consignee and any third party that may be required to

. accommodate the construction and/or use of the proposed siding.

The Freight Operator will be responsible for undertaking or arranging for the
construction of all portions of the siding, .which are not perforrmed by LIRR force
account Iabor, and shall reimburse the LIRR for any and all costs, including
applicable overhead rates in effect at the time the work is performed, which may
be incurred by the LIRR in support of such work (eg. inspection, protection, etc.).

Once completed, the siding must be inspected and approved by the LIRR prior
to placing a new siding in service.

MTA/LIRR00751



EXHIBIT 9
MTA/LONG ISLAND RAIL ROAD
CONDITION OF TRACKS ON FREIGHT PREMISES

Status Meets or Exceeds

Locatiotni/Facility _ {000s out of Service) FRA Class |
Branches (Lead Tracks):

. Bay Ridge Active Yes
Bushwick Active Yes
Central Extension Active Yes
North Shore Freight Active Yes

Yards: :
Fresh Pond Yard Active Yes
Yard “A” )
Tracks 1.and 2 Inactive . No
Tracks 3 thru 13 _ Active Yes
Track 14 " Inactive No
Tracks™15 thru 17 Active ~  Yes
Tracks 18 thru 20 Inactive No
Track 21 Q.0.8. -No
Tracks22 and 23 Active’ * Yes.
Track 24 - ) 0.0:8. -No
Track 25 Active Yes
Tracks 26 and 27 . 0.0.8. ) No .
Tracks 28 thru 30 Active Yes
Stink Track Actlive Yes
Big Middie Track Active Yes
Feeder Track Active Yes
Arch Street Yard Acfive Yes
Blissville oo 0.0.s. No
Maspeth East Yard
Sub track 1-3 0.0.8. No
Sub Track 4 Aclive Yes
Maspeth West Yard
Track Inactive . No
Tracks 6 thru 8. Active . Yes
Maspeth Team Yard Active Yes
Fremont Yard
Tracks 1,2 & 4 lron Active Yes
Track 5 Interchange 0.0.8. ) No
Tracks 6 and 7 Active Yes
Track 2 Tunnel 0.0.8. . No
Bridgehampton North Siding :
and Team Yard Active : Yes
Garden City Team Yard Active Yes
East Fammingdale .
PW Long Siding, WYE & Team Yard Active - Yes MTAILIRR00752

Richmond Hill Team Yard Active Yes



EXHIBIT 9
MTA/LONG ISLAND RAIL ROAD
CONDITION OF TRACKS ON FREIGHT PREMISES

Status Meets or Exceeds

Location/Facility _(000s out of Service) FRA Class |
Appurtenant Facilities:
Allas Temminal 0.0.8. No
Price Industrial Park Active Yes
Roosevelt Spur Active Yes
Keamey’s Siding - : 0.0.s. No
Degnon Terminal 0.0.S8. : No
Team Tracks: -
Bay Shore Active - Yes
Central Islip _ ) Active Yes
Eastpart. _ Active Yes
Farmingdale (PW) ) Active . Yes
Greenlawn = Active = | Yes -
Huntington Active - Yes
Iskip ' Active ' Yes
Mattituck - Active Yes
Medford . Active Yes
Port Jefferson Active Yes
Riverhead - . Active Yes
Southhampton Active Yes

Yaphank . Active Yes
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EXHIBIT 10

MTA LONG ISLAND RAIL ROAD

Intentionally Ornitted
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N



Exhibit 11
MTA LONG ISLAND RAIL ROAD
EQUIPMENT/LOCOMOTIVE RENTAL RATES!
BILLING RATES
(BASED ON 1935 DATA)

Rental Rates

N

Equip.wpd

Equipment Description . Daily Houry
Backhoe $66.22 S 828
Ballast Compactor 180.88 22.61
Ballast Regulator 411.48 . 51.44
Brush Chipper 4.00 0.50
Brush Saw 1.61 % 0.20
Brush Cutter 282.79 35.35
Compressor Air 3.25 ) 0.43

Crane-Rail 163.10 20.39
Grinder 2.66 0.33
Loader ) 69.08 : 8.63
Loader-Traxcavator 54.75 6.84
MagnetTie Unloader 118.35 14.79
Motor Car 49.77 v 8.22

Plate Placer 16.50 2.06
Push Can ) 5.50 0.69
Rait Saw 37.58 » 470
Rail Shearer . 6.25 ~ . Q78
Rail Threader 0.76 . 0.09
Snow Blower-Jet 42.18 -5.27
Spk. Drvr. Hydraule 139.56 17.44
Spike Puller 12.70 1.59
Stabilizer €68.01 83.50
Tamper 382.77 47.85

Tamping Gun 7.25 - 091

‘Tie Borer ‘7T1.47 8.93.
Tie Crane 32.18 4.02
Tie Extractor : 47.25 5.91
Tie Inserter . 181.73 22.72
Tie Remover-Inserter 140.45 17.56
Tie-Remover 109.21 13.65
- The Sacrficr Omsi 191.15 23.89
Tie Spacer 58.37 7.30
Undercutter 179:33 22.42
Vibrator Car 13.25 1.66
Welder 6.25 0.78
Locomotives 2 :
Horsepower — Daily Hourly
1000 $466.27 $5828
1500 673.83 84.23
2000 72378 90.47

Tentative rates. To be updated annually. All rates exclude cost of c:ewé or cperator.
Excludes fuel and crew costs. .
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—EXHIBIT 13 T —
MTA/LONG ISLAND RAIL ROAD
FREIGHT PROPERTY RENTAL AGREEMENTS
{RAIL YSE)

; ' ~ "Owner/MIA = :
i NAME Amount : Assignable Non ~Assignable_
| Akzo Salt ' $4508.63 ' Needs MTA approval

'200—201 ~-0478-1 -
{ Altred Bleyer/Fonda i $312.60 i X
1 200-209-0730—-1 ) ,
1 Altied Extrudars : $312.60 ] X
1200-201—0474~1 )
] Boro Hall Lumber $60.42 X

200-209-0719~1 _ -
! !

Pulvar Gas ; $40.10 f X

800-931—-8820 ~ . i

1 : ’

Favorite Plastics i $500.00 3 X . .

300-003—-1332—-1 - : - ) )

General Builders i $71.90 i X

B00-—-803—-6470~1

Independent Chemical 1 $60.00 3 X '
1 200-209—-0755—1 . !
1 Manutacturers Corrugated ) $547.05 X
1 200-209—-0753—1

Newport Associates $175.00 . X
1200—-209-0715~1 ) -
184 tumber ; $216.67 ' X
1 900-903-7905=1 i 1
[ ) . : . :
] MONTHEY ; $6754.97 '

12-MONTH TOTAL ‘ 81,059.64

L ~  RENTALS o , :
—_———

MT{VLIRR00757



EXHIBIT 13 ' ——
MTA/LONG ISLAND RAIL ROAD L
FREIGHT PROPERTY RENTAL AGREEMENTS

1RAIL USE}
: ; Owner/MTA =
NAME . : Amount : Assignable Non —Assignable
i : !
Akzo Sait . P $4508.63 ' Neeas MTA approval
. 200-201-0478—1 . ! .
1
Alfred Bleyer/Fonda $312.50 1 X -
200-209-0730~1 ' 1
1 J
Allied Extruders, ! $312.60 g X
200201 -0474 -1 I '
i . ! ' :
1 Boro Hall Lumber ) $60.42 ' X
: 200-209-0719—1 i I -
Pulver Gas i $40.10 X
1900931 —as20 !
| : 4
Favarite Plastics i $500.00 X
300-003-1332—1 : 1. '_- -
t F
| General Builders ; $71.90 X
1 800-803 64701 ! : L -
Independent Chemical l $80.00 X
1.200-209—-0755—1 i : .
] :
1 Manl.ifacturo_r:s Corrugated $547.05 X
' 200~209—0753~1 !
. Newport Ass. ociates ; - $175.00 X
1 200—-209—-0715~1 .
1 ) : .
! 84 Lumber % $216.67 [ X
} 900-=903~7905~1 :
i . . -
; MONTHLY i $6754.97 '
i I -
i 12—MONTH TOTAL ] 81,059.64

' RENTALS !
—_——
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

. . 05-Ccv-02032
COASTAL DISTRIBUTION, LIC, et al.,

Plaintiffs,

United States Courthouse
Central Islip, New York

THE TOWN OF BABYLON, et al., )
: May 19, 2005

Defendants. 9:30 a.m.

o e e et e e X

TRANSCRIPT OF HEARING
BEFORE THE HONORABLE E. THOMAS BOYLE
UNITED STATES MAGISTRATE JUDGE

APPEARANCES :

JRAMES F. GAUGHRAN, ESQ.
191 New York Avenue
Huntington New York 11743

For the Plaintiffs:
Coastal Distribution LLC

-

JOHN F. McHUGH, ESQ.

6 Water Street

New York, New York 10004
RONALD A. LANE, ESQ.
Fletcher & Sipple LLC

29 North Wacker Drive
Chicago, Illinois 60606-2875

New York and Atlantic

For the Defendant:

Town of Babylon JAMES P. CLARK, ESQ.

HOWARD M. MILLER, ESQ.
Bond, Schoeneck & King, PLLC
1399 Franklin Avenue

Garden City, New York 11530-1679

(Cont'd) '
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Rutigliano - Direct/McHugh

Page 162 Page 164
1 was ambiguons and we proceeded to respond in a letter form 1 thesite. We continued that on.
2  to Mr. Alberti, and we had a meeting. I think Mr. Krebs 2 We were told not to stop that, because somé of
3 and[attended the meeting. 3 the track was disconnects from the main line, thereby
4 Q Now, when you left the meeting with the Townon the | 4 rendering the yard inaccessible to Mr, Krebs and New York
S 29th, what was your understanding of the permit thatyou | 5 and Atlantic Railroad. We had some scale work to do. We
6 didn'thave? What permit did you not bave? Did he tell 6 completed that. During that time, we filed with the
7 you? 7 ZBA —what s it called, to get a stay?
8 A Wedid not have a building permit. Therefore, we 8 Q Anappeal
9 should cease from the erection of the structure, which was 9 A Appeal with the ZBA to get a stay, and we commenced
10 99 percent complete, The only thing missing was the trim, 10 operations of our transloading.
11 which we obliged, and waiting, I think, until we had the 11 Back to the DEC question, I lost my way.
12 stay to complete. 12 Q When you started operating the transload section of
13 Q Then what happened? 13 your facility, did the DEC come to visit you?
14 A Itmoved quickly. Afier speaking fo the Town, 14 A The DEC came down sometime in late July, early
[5 corresponding with the Town, sometime during that week 15 August. We were asked by the DEC if they could enter the
16 also, we were served, then, with a summons from Pinelawn 16 site and view the operation.
17 Cemetery. 17 Q And did you object to that?
18 Q That's the action in Supreme Court, Suffolk County? | 18 A No, we obliged.
19 A Comect. It was Coastal Distribution, New York and 19 Q Infact, did you object to anyone entering the site
20 Atlantic Railroad, Long Island Rail Road and MTA were sued| 20 during the operation?
21 A Never. Thesiteis wide open. The gates are wide

21 by Pinelawn Cemetery and Farrell, Fritz, which represented
open. We're right on New Highway. Other than some

22 them.
23 Q Now, what did — what, if anything, did Coastal do fencing, so we're not unsightly, we're wide open,
Q Now, what did the DEC, other than drop in that day, [;

N
SR

24 with regard to the stop work order itself other than have | 24
25 the meeting with the Town attorney? 25 whatdid they do?
Page 163 Page 165
1 A Wehad a meeting with the Town attorney and then we 1 A TheDEC dropped in. An inspector from the DEC, his
2 were mulling over our options, and everyone, the attormeys 2 first name is Depak, D-E-P-A-K, last name I don't recall,
3 involved came up with that we should appeal the stop work 3 dropped off a card, met with me in the office. He said,
4 order to the ZBA, and we followed that course. 4 let's go out’and look at the operation. By all means,
5 MR. McHUGH: Your Honor, 1 will offer Exhibit 7. 5 Okay, thank you. We'll be calling you.
6 It is read into the minutes of the August — the September 6 Q Did he inspect the operations?
7 meeting of the Town zoning board, I will just offer that 7 A Yes, walked through, around the facility, had a few
8 without s witness, your Honor, because this witness was 8 questions, and left a card and left.
9 not there, and I don't want to put a witness on just to 9 Q And was the facility operating essentially the same
10 offerit, 10 way it was operating today?
1 MR. CLARK: What js it? 11 A Yes,itwas.
12 THE COURT: Is this a Town record, interoffice 12 Q Andlet's get into that operation a little bit, With
13 memorandum, Town of Babylon, Supervisor Vallone to the 13  regard to the C&D, just the C&D, how does your facility
14 chairman of the ZBA? 14 operate?
15 Does anyone want to be heard on this? [ assume 15 A Just the C&D portion, basically Coastal accepts less
16 you produced it over in discovery. 16 than rail carload ships from local businesses, Most of
17 MR. CLARK: No, it was read into the record. We 17 our local businesses are transfer stations. They deliver
18 have no objection, your Honor, - I8 them, the material to us after they process and have gone
19 THE COURT: Good. Admitted as 7. 19 through it. Again, that represents 90 percent of
20 Q Now,did there come a time, sir, when the New York | 20 Coastal's business, transfer station. They bring it to us
2] State Department of Environmental visited your facility? | 2[ after they process it and we facilitatc the outbound
22 A Yes, Coastal continued to do transloading of freight 22 shipment to Ohio, This material was going there via truck
23  at the facility. The stop work order was to the erection 23 and rail. It's a cost-efficient alternative to them.
24 ofthe building. So Coastal ceased the erection of the 24 Q And the other 10 percent, the not transfer stations?
25 building, completed some scale work and track work up to 25 A Theother 10 percent is representative of 8
O T e e ST e T e SR T S T ST E I e L R Ty B L e
42 (Pages 162 to 165)
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Rutigliano - Direct/McHugh
Page 166 Page 168 §
1 homogeneous load, a roofer, a roofing company, if a roof 1 the fruck after that?
2 ofahome was removed, it won't receive any benefit by 2 A Thetruck is discharged, discharges his load, returns
3 going through a transfer station. A transfer station 3 his body back to the driving position and he will proceed
4  benefits by reducing the material, removing the 4 to an outbound scale.
5 recyclables and basically processing material. Coastal 5 Q Then he's weighed out?
6 does not process material. 6 A Weighed out. His load is documented as to the
7 Q Now, a truck arrives at your facility, is that 7 delivering company, point of origin,
8 correct, by highway? ' ) ' 8 Q Now, inside that shed, what do your employees do with
9 A A guck arrives by highway, some by highway, some by 9 thatload at that point?
10 roadway, because we have many businesses in the area that 10 A Atthat point the material again is visually
11 doesn't need access to a highway, just by regular road. 11 inspected to see if it is high density material or low
12 Q Soyon are making a distinction between long distance| 12 density material. We'll visually inspect for
13 and short distance? 13 nonpermissible material for the state of Ohio. We're
14 A Yes, some customers need to use the LIE and some need | 14 obligated under the transportation contract with CSX not
15 to only make a left or right turn to come into our 15 to have any material go into the state of Ohio that the
16 facility. 16 state of Ohio will not accept.
17 Q From the time a truck comes through the door or the | 17 Q There was some testimony abount some mattresses,
18 gate to the time the truck leaves the gate, what happens? | 18 Please explain mattresses.
19 A A vehicle enters the facility from the north, and in 19 A These are definitions, from one state fo another,
20 this diagram it actually is perfect They would enter 20 from one county to another, Amongst this room —a
21 from the northemmost yellow portion. There's a gate, 21 defiition of a matiress falls in kind of a Neverland.
22 they will proceed over a scale at which time the whole 22 Construction debris, it contained anything tobein a
23 vehicle, the gross weight is taken. 23 man-made structure.
24 They will proceed to the area marked "New 24 In certain municipalities or areas of the
25 Building” drive around the new building, enter through the 25 country, a matiress in a structurs when the structure goes
Page 167 Page 169
1 side door, at which point a ticket will be viewed by a 1 on fire or is knocked down is construction demolition
2 Coastal employee, and we can basically gauge the size of 2 debris. The state of Ohio have a big issue with
3 the vehicle which is captured, and we try to ballpark the 3 mattresses, I don't know why, and they will not allow them
4 weight of the material. Is it high density or low density 4  in C&D material. So our receiving customer on the other
5 material? 5 endis very strict about having any mattresses delivered
6 Q Whydo you do that, sir? 6 in the rail car.
7 A Because that becomes a factor in the loading. You 7 Q And when you find a mattress coming out of a truck, }:
8 liketo getall the high density material in the bottom of 8 whatdo you do?
9 the car to avoid the lean that Mr. Krebs spoke about. 9 A [Ifitis spotted where we can greb it, it will go
10 Q And then the vehicle discharges its load. How does 10 right back in the truck it came on, and if not, it will be
11 itdo that? 11 placed back on the fruck the next time he comes.
12 A They areall self-discharging vehicles. Eitherthey 12 Q Soyou know who left it?
13 tilt up in the area or there is a walking floor or a live 13 A Youkind of put a laundry tag on it and everything
14 conveyorbuilt. All self-discharging vehicles. 14 goes back,
15 Q They discharge onto the floor of the building? 15 THE COURT: Does everything go to Ohio?
16 A They discharge onto an asphalt floor. The whole yard 16 THE WITNESS: Yes, the customer receiving the
17 was asphalted, impermeable. 17 material in Ohio is receiving it in Ohio, although they
18 Q Solt's basically just over a driveway? 18 are planning to expand.
19 A Yes, athree-sided structure. The whole front facing 19 Q Now, as to the loading of the rail car, Mr., Krebs
20 northwest on this drawing, where the word "new” is, is 20 discussed this with you, can you tell us what the criteria
21 wideopen. It's 150 foot wide by 150 foot long, and it 2] are for loading the car?
22 comes over the tracks. This drawing is very good, because 22 A Arail car is basically a big container, almost 5,000
23 it shows how we come over the track, and the track goes 23 cubic feet, and they sit up quite high, about 13 feet off’
24 right through the building. 24 the track, and there was a fearning curve for Coastal to
25 Q Okay. Then the truck is discharged. What happensto | 25 keep the gravity low also opposed to listing to one side.
T g T TR T T I T D e i = Y v — ———————TE T T T T T LT R T
43 (Pages 166 to 169)

OWEN M, WICKER, RPR.  OFFICIAL COURT REPORTER




EXHIBIT G



SUPREME COURT OF THE STATE OF NEW YORK
" COUNTY OF SUFFOLK

PINELAWN CEMETERY,

Plainfiff, -
AFFIDAVIT IN

- against - OPPOSITION

COASTAL DISTRIBUTION, LLC, METROPOLITAN
TRANSPORTATION AUTHORITY, THE LONG ISLAND
RAIL ROAD COMPANY, and THENEW YORK AND

ATLANTIC RAILWAY,

- Index No. 04-8599

Defendants.

STATE OF NEW YORK )
)ss.:

COUNTY OF SUFFOLK )
STEPHEN D. LOCKE, being duly sworn, deposes and says:

1. ] am the President of Pinelawn Cemetery (“Pinelawn”). I am fully familiar with the facts

and circumstances set forth herein, except those set forth on informaﬁoﬁ and belief and as to
matters that Pinelawn’s counsel has advised me. .
2. I submit this affidavit in opposition to the motions for summary judgment submitted by
defendants Coastal Distribution, LLC (“éoastal”) and defendant New York and Atlantic Railway
(“NYAR”).

NATURE OF THE MOTION
-3. In this action, Pinelawn maintains that defendants Metropolitan Transportation Authority
(“MTA?) and its subsidiary the Long Island Rail Road (“I;IRR”) failed to renew a certain Jease

for the property described herein. I have been advised by counsel that in their motions for

ot
;e x4, .‘.

e

ot

4
Lyt

i

.

R

-y —— .




-

iry judgment, Coastal and NYAR argue that Pmelawn ‘cannot maintdin this action without
m the United States

secking an order for abandonment pursuant to 49US.C. § 10903 fro

Snanface Transportation Board (“STB”). 1 have been further advxsed by counsel and as is set forth

"e ‘accompanying Memorandum of Law, the STB only bas
“rail carriér” is at issue. Coastal is not a “rail carrier” nor is the

jurisdiction for abandonments

_ ena «rail line” operated by a
mvolved here a “rail line” as these terms are defined in 49 U.S.C. § 10903. In addition,

er advised by counsel and as set forth in the accompanying Memorandum of Law, the

a 11 in questlon fits within the definition of “spur, industrial, team, switching or side track,”

¢ specifically exempted from STB jurisdiction pursuant to 49 U.S.C. § 10906.
support of their motions, Coastal and NYAR have submitted the Affidavits of Joseph
3a£ted May 10, 2004 (‘Rutighiano Affidsvit”) and Fred L. Krebs dated April 22, 2004

BACKGROUND
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5. . Pinelawn is located in Farmingdale, Town of Babylon, Suffolk County (the “Towr), and
is the largest cemetery in the State of New York. Among the properties that Pinelawn owns are
two parcels along New Highway (h‘ereinaﬁer collectively the “Premises™ or “Rail Yard™). A
map and description of the parcels are collectively, annexed hereto as Exhibit “A”. At the tum of
the last century, each parcel was separately leased from Pinelawn. to the LIRR at different times
approximately .one year apart.

THE LEASES
6. The first lease was signed on August 30, 1904. Part of the area covered by the lease is
shown in red cross-marking on the map conmined. in Exhibit “A” (the “August New Highway
Property™). A copy of the lease is annexed hereto as Exhibit “B” and is referred to as the
“August New Highway Lease.” The August New Highway Lease ran for 99 years and expired
by its terms on August 30, 2003 and contained a renewal provision whereby LIRR (today the

MTA) could exercise an option to extend the lease for another 99 years by giving written notice

no later than three months prior to August 30, 2003, i.e., on or before May 30, 2003. . -

7. On November 1, 1905, Pinelawn leased the second parcel to the LIRR. Part of the parcel

is shown in yellow on ’fhe map contained in Exhibit “A” (the “November New Highway
Property”). A copy of the Jease is annexed hereto as Exhibit “C” and is referred fo as the
“November New Highv'vay Leas«f:.” The November New Highway Lease ran for 99 years and
expired by its terms on October 30, 2004 and contained a renewal provision whereby LII:ZR .
co;ﬂd exercise an option to extend the lease for another 99 years by giving written noﬁce no later

than three months prior to October 30, 2004, i.e., on or before July 31, 2004.

There is a third parcel of property on Wellwood Avenus, to the east and adjacent fothe
vned

8.
"Premises (the “Wellwood Property”), which was owned by the LIRR (and now is 0

3
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.MTA) and leased to Pinelawn. A copy of the lease is annexed as Exhibif’ ’D;’ and is refe:lre.d toas
- the “Wellwood Lease;’. The Wellwood Lease ran for 99 ye-ars and expired by its terms on
August 30, 2003, and contained a renewal prpxdsion whereby P'inelawn could exercise an option
1o extend the lease for another 99 years by giving written notice no later than three months prior

1o August 30, 2003, i.e., on or before May 30, 2003.
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Pinelawn and the LIRR and prior to January 2005 received from MTA's sources 'éopies of the
same two leases. So prior to January 2005 I did:not know of the existence of the August New
Highway Lease. . _ | . &
13;. I am advised by counsel that the MTA had to give notice on or before May 30, 2003 that
the MTA wished to renew the August New Highway Lease. No such notice was received prior
to May 30, 2003 or even before its termination date of August 30, 2003. ‘
14.  Upon information and belief, MTA, at some time prior to October, 2‘003 learned of the
existence of the August New Highway Lease and their failure to tenew same, but did not
disclose the existence to Pinelawn and send a copy of the Iease fo Pinelawn until January 2004,
15. In or about October, 2003, Pinelawn received a letter from the LIRR dated October 17, # 5 ;
2003 (the “Letter””). A copy of the Letter is annexed hereto as Exhibit “E”. :

16.  The Letter states, in pertinent part, as follows:

We are also hereby agreeing to reinstate and extend the lease dated August e
30, 1904 for 99 more years through July 31, 2102. Please have an 3
authorized party concur by signing below, and return one original copy of :
this letter to my attention. ]

17.  The Letter, as drafted, requests Pinelawn to “concur” in the LIRR’s agreement to

B AR K = oy

reirstafe and extend a lease dated August 30, 1904, without firther description of the lease.
There is no reference in the Letter as to any description of the properties that were the subject of =
the leases even though I now unders.tand that MTA knew that there were two leases with the
same date and upon information and belief the MTA knew that Pinelawn was unaware of the
existence of the August New Highw;y Lease. There was no description by metes and bounds, . _
by use of names of the leases, or bly the location of the properi:ies. Pinelawn signed the Letter for ;

the purpose of confirming the LIRR’s willingness to ﬁinstate the Wellwood Lease, which
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pinelawn believed was the subject of the 1986 Condemnation. - Pinelawn intended to concur as to
the Wellwood Lease only and indicated same by referring in the concurrence to a lease Flated

I am advised by counsel that the August New nghway Lease is terminated since it was

£ _ﬁ_either renewed by the MTA according to its terms nor was it intentionally extended or

itated by Pinelawn.

sed by counsel that this Court has not ruled on the merits of whether the August

I am advi
' 'ew Highway Lease is terminated. Iam further adyised by counsel that his case is still in the
_ covery phase and that only one deposition has been taken.

Upon inform'ation and belief, shortly after leasing the Prennses from Pinelawn, the LIRR

ii"structed a railway spur on the properties. The spur consists of two rail ﬁ'acics on th;e New
track is approximately one-quarter mile long and together ﬂiéy form,
; ‘. t]am adv1sed by counsel, is commonly referred to as a “wye track” in the railroad industry.

5 There is also a track that runs parallel to the main line of the Long Island Rail Road to the

of the tracks and to the south of the New Highway Properties.

nly referred to as a “rail siding” in the railroad mdusl:ry

THE USE OF THE PREMISES

have been affiliated with Pinelawn Cemetery for 32 years and for the'past 19 years have

Alfred Locke was afﬁliated with Pinelawn from 1948 to 1992 and
1922. Assuch, I

mmo

Set 1ts Pres1dent My father,
IOt to that my grandfather William H. Locke was with Pinelawn from 1902-

:famlha.r with the activities that have occurred at the Rail Yard. Upon information and

the turn of the century, the Rail Yard was used to turn around rail cars that carried

I am advised by counsel that -

)
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funeral parties from the City of New York and by farmers shipping produce from Long Island to -

New York Clty

23.  Upon information and belief, from 1960 to 2004 when Coastal began its operations, there

was little or no activity at the Rail Yard.

24. Iam advised by counsel that in its Memorandum of Law, Coastal claims, without any

factual substantiation, that the facility in issue was “used as a transload facility for Fhe railroad’s
freight services continuously since shortly after” 1904. The statement is erroneous.

THE NATURE OF THE CURRENT OPERA’I:IONS AT THE RAIL YARD
25. 1am advised by counsel that in 1996, the New York & Atlantic Railroad (‘NYAR?™), a rail

carrier licensed to operate by STB, took over control of the freight operation of the LIRR
pursuant to a transfer agreement dated November 18, 1996 (“Transfer Agreement™). A copy of
the Transfer Agree-ment is annexed as Exhibit “F”, Under the Transfer Agre;ament, NYAR
acquired, inter alia, the right _t‘o operate at the Rail Yard and characterized the ’I'ran.sfer
Agreement labels the Premises as a “yard” that oons.ists of “PW Long Siding, Wye and Team
Yard.”

26. Yam further advised by counsel thaf on or about March 22, 2002, NYAR entered into a
sublease agreement for the Rail Yard with Coastal, which sublease was subsequently revxsed -on"
or about July, 2002. Coastal operates what it termns as a “tr;nsloading facility” at the Premises
where it processes Construction and Demolition '(“C&D”) materials and loads those materials
onto ra.ll cars. On or about October 2003, Coastal began construction of a large building at the

Premises.
27. A_ttomeys for Pinelawn sent a letter to the Town of Babylon (“Town™)-on December 18,

2003 advising the Town that Pinelawn (and not the MTA or Coastal) was the owner of the
7




-Prem.i'ses and requesh:ng the Town issue a cease an-d desist order against Coastal because they
had c(;mmenced operations and the erection of a structure without the benefit of permits from the
Town.” A copy of that ietter is annexed hereto and made a part hereof as Ei_chibit “G”.

28. 1 amladvised by counsel, and it is a matter of public record, that on or about March 29,

- 2004, the Town of Babylon (“Town™) issued a Stop Work Order to Coastal for “working without
apermit” and on or about April 2004, Coastal and NYAR appealed the issuance of the Stop

- Work Order to the Town of BaBylon Zoning Board of Appeals (“ZBA”).

29 I am further advised by counsel that on or about August 6, 2004, approxirately one month

 operating under the lease agreement.

I THINT _ SRa—uar o gsie 1 - ee s .

On April 21, 2005, the ZBA denied the plaintiffs’ appeal and upheld the issuance of the

top ‘Work Order. Immediately thereafter on April 26, 2005 Coastal commenced an actionin ¥

E.
-'q
N

B w

e,
e nited States District Court for the Eastern District of New York and sought a preli'mina.ry

't_ion, arguing that the ICCTA preempted the Town from enforcing its local zoning

—

:Ijons against NYAR and Coastal by dint of its contractual relationship with NYAR.
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;Coastal cu&enﬂy runs what it has described as a “transloading facility” at the New
S

gh ﬁ?riy Properties (the operations at the New Highway Properties are hereinafter referred to as




32.  The “iransloading facility” has been described by counsel for Coastal s:

...is one at which cargo is transferred between modes of

transportation, in this case between highway vehicles and railway

vehicles. Transload is the modern term for a “team frack” the.

name referred to the teams of horses that pulled “drays” (wagons)

to the side of rail cars so that freight could be transferred and then

delivered to locations beyond the physical limits of the railroad’s
.track. Moderm transload facilities include machinery needed to

move commodities efficiently between modes. C o

el

Catay

McHugh Affirmation, n. 1 (emphasis added).
The operations at the Coastal Facility were the subject of a two-day preliminary

POk i
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33.
injunction hearing in front of United States Magistrate Judge E. Thomas Boyle, on May 19-20,
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2005. A copy of the transcript from that hearing is annexed hereto as Exhibit “G” Du;ing the ST

[

lé'l

course of that hearing Mx. Joseph Rutigliano, a principal in Coastal, claimed that he had invested . 281,

. several million dollars in the Coastal Facility. Exhibit “H,” p. 194. Rutigliano ﬁxrtﬁer testified
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that the normal activities at the site consist of the following:

trucks Joaded with C&D debris enter the site and are weighed; _— .

e
Ee e
. M’rm" e
P et 00 Nl g

fik 2

E iy b. they proceed to discharge their load of C&D debris on the floor of the bmldmg at '1
14 age
i the facility; .
c.  the emptied truck is weighed and then exits the facility;

d the C&D debﬁs is sorted and loaded onto rail cars by mechanical loading
machines; and

e. the rail cars leave the facility bound for Ohio.

R
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Exhibit “H,” pp. 165-69. -
At the hearing, Fred Krebs, the president of NYAR conceded that Coastal was not a

vk
R

34.
licensed by the STB as a rail carrier. Exhibit “H,” p. 83.
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r g,é,ms it by counsel that Cogstal's grgwraent tlzra.‘t' it qualifies &b.a rail can‘ic;r wit]
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e STH aud, dependmg upon the outcome could be subjece i ferther

Hisly be dﬂﬁ'*’“ by th
sweal In atty svent, Coastal’s mgpment ﬂw the abundomnent provisions 049 |

litigation o 531
. 199 é? dtvest this riourt-of jurisdiction Is depemdent, in part. npon'it baing dne!md a
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£ the Segond Cireyit, Pmelawn has filed Pern aw
o . 4anco with the opition o 8 oa waith.
4. tnsof
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' AFFIDAVIT OF SERVICE

Ss.c -

On July 23, 2007, I served a true copy of the w1th1n Affidavit in Opposition and
dum of Law by overnight majl addressed to: -

}#‘Flo lrh . . ' ) a ? .
'“"*Yo:kum : . oL :

Doreen Flanagan -
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