BEFORE THE
SURFACE TRANSPORTATION BOARD

" MISSOURI & NORTHERN ARKANSAS
R.R. - LEASE, ACQUISITION AND
OPERATION EXEMPTION — MISSOURI

Finance Docket No. 32187
PACIFIC R.R. and BURLINGTON N. R.R. ‘

)
ENTERGY ARKANSAS, INC. and )
ENTERGY SERVICES, INC., Complainants )
)
\ A ) Docket No. 42104
)
UNION PACIFIC RAILROAD ) ENTERED
COMPANY and MISSOURI & ) Office of Proceedings
NORTHERN ARKANSAS RAILROAD ) JUL - 9 2010
COMPANY, INC., and BNSF RAILWAY )
COMPANY, Defendants ) pubie S ord
)
)
)
)
)
)
)

REBUTTAL EVIDENCE AND ARGUMENT

REDACTED, PUBLIC VERSION
— MATERIAL UNDER SEAL DELETED - .
"ENTERGY ARKANSAS, INC. and
ENTERGY SERVICES, INC.

Cory R. Cahn
639 Loyola Avenue, 26th Floor
New Orleans, LA 70113

OF COUNSEL:

By: C. Michael Loftus
Slover & Loftus LLP Frank J. Pergolizzi
1224 Seventeenth St., N.-W. Andrew B. Kolesar III
Washington, D.C. 20036 1224 Seventeenth Street, N.W.
(202) 347-7170 . Washington, D.C. 20036

Dated: July 9, 2010 Attorneys & Practitioners



TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES .......cooiviviiiitiiiicninnesesnesssenenssssssesssessssessessssessessssesaens iii
SUMMARY ...ttt sssesiesnssesesssssssssstessesssnessstsssssssasessssmsassnssssasens 3
ARGUMENT .......ooviiiriiinieiiennissinesissssnsssesnessnsssessessessessessnssssssssassssssessnssssnsonnans 6
I UP’s Misstatements, Contradictions, and Distortions
Regarding the Nature and Facts of this Proceeding...........coccovvvrcernrenrerccniverrncnnnnnn 7
II. The Proper Legal Standard in this Unprecedented Case.........cccvverveceeireerceerennnne. 15
A.  UP Wrongly Attempts to Impose Additional
Evidentiary Requirements upon Entergy .........cceevveccvineniencencnncennenennnnes 16
B. The Underlying Rationale of the Midftec Case..........ccoovivrimnirisricrncnnnnns 17
C.  The Scope of Agency Discretion Under Section 10705
is Fundamentally Different than Under the Terminal
Trackage Rights and Reciprocal Switching Statutes .........cccovccevriervncnnane. 19
III.  The Proposed Through Route is Desirable in the Public Interest.............ccccvnnu... 24
A. UP has Not Refuted Entergy’s Demonstrations
that it Depends Upon Reliable Service at ISES
and that UP has Abused its Market Power...........cccocccvininnnncncnnneninieennn. 26
B. UP’s Efforts to Distort the Comparisons of
Costs and Rates between Service Over the
Current and Proposed Routes are Unavailing...........ccocevervrnrnnninnnericriennees 32
1. UP is Wrong to Utilize Movement-Specific
Cost Adjustments to URCS ..........cccccirmiimnrminiciicnnirecssenenns 32
2, UP’s Mileage Assumptions are Improper.........ceceevvevcnesnieriensncne 37

3. UP’s “Other” Cost Adjustment Measures
are Likewise IMProper.......ccccceceninmnnvniccinninennnsencsnneinens 38

-i-



4, UP’s Rate Comparison Arguments are Mistaken............ccceereereennnns 39
C. There are No Engineering Issues Regarding the

M&NA Line that Constitute a Legitimate Impediment

to the Requested Through Route Prescription ..........cceccvvvivverennrnennnnns enens 40
CONCLUSION ....cccotimirmrmrncernscsisnisessestnsestesstisissesssssisesisssssessssesssssasssssesssssssssssesssisssssass 44 |
Rebuttal Verified Statement of Mr. Ryan Trushenski
Rebuttal Verified Statement of Mr. Daniel B. Gray
Rebuttal Verified Statement of Mr. Thomas D. Crowley
Rebuttal Verified Statement of Mr. Harvey A. Crouch, P.E.

Rebuttal Verified Statement of Mr. Paul H. Reistrup

-ii -



TABLE OF AUTHORITIES

Cases Page
Akron, C. & Y. Ry. v. United States, 261 U.S. 184 (1923).....c.cccevrurrerrrirereerirrereesereseesnnns 22

Bolen-Brunson-Bell Lumber Co. v. CSX Transp., Inc., STB Finance
Docket No. 34236, 2003 WL 21108185 (STB served May 15, 2003) ......c.cccvererereernrnenns 10

Central Power & Light Co. v. Southern Pac., et al., 1 S.T.B. 1059, 1069
(1996), aff’d sub nom. MidAmerican Entergy Co. v. STB, 169 F.3d 1099
(Bth Cir. 1999))....uviieereerreeeerierrinenrstesessasestessessssssessesssissnsssesssesssssseestsssessssesnessensesnsesnes 13

Central States Ent. v. ICC, 780 F.2d 664 (7th Cir. 1985).....ccccccvvrereererrrrcrrnsrerecsenerenes 18

Entergy Arkansas, Inc. and Entergy Services, Inc. v. Union Pacific R.R.
and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al.
(STB served June 26, 2009) ......cocccvmvirimnnninirncniemnimmerimeemsmesiismesnmmsoes passim

Entergy Arkansas, Inc. and Entergy Services, Inc. v. Union Pacific R.R.
and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et al.
(STB served December 15, 2000) ......ccciireiriiririninnreriiinineseisieesessisnnnesssssessssessssessnssses 2

Illinois Central Gulf R.R. — Abandonment between Herscher and Barnes in
Kankakee, Ford, Livingston, and McLean Counties, IL, 363 1.C.C. 690 (1980).............. 10

Intermodal Rail Competition, 1 1.C.C.2d 822 (1985), aff'd sub nom. Baltimore
Gas & Elec. v. United States, 817 F.2d 108 (D.C. Cir. 1987) ..ccceervierrecvrienecreriesianennene 17

Major Issues in Rail Rate Cases, STB Ex Parte No. 657 (Sub-No. 1)
(STB served Oct. 30, 2006), aff’d sub nom. BNSF v. STB, 526 F.3d 770

(D.C. Cir. 2008).....cccccrvrurnrirnererrerneerasssees ereeeereeere e rae e e e s ne s e e se e e nanen s e e e s Rt sesans 33-36
Midtec Paper Corp. v. United States, 857 F.2d 1487 (D.C. Cir. 1988)................. 16-19, 23
R.R. Comm. of Wisc. v. C., B., & Q. R.R., 257 U.S. 563 (1922).....cccerervererrrrrererrcercerennns 22

Review of Rail Access and Competition Issues, STB Ex Parte No. 575
(STB served Oct. 30, 2007)......cccvvecrirerrerersinnerestssinmesssesasssssssensssssessesssssassnmesssesssasssssnens 3

- iii -



Winnebago Farmers Elevator Co. v. C. & N.W. Transp. Co.,

354 LC.C. 859 (1978)..ccecririiriiriissincisisiiinnsencstnenesesssessssesssssssnnssesesssessens

Wisc. Power and Light Co. v. Union Pacific R.R., 5 S.T.B. 955 (2001).............

Statutes and Regulations

49 U.S.C. § 10702 ..ceenirirircrriicinirsnecnestnscstesssssnnessssestssesssesssessessssesasesesns
49 UL.S.C. § 10705 .ttt nrnenessesnsesesesns s s esssessesessesesasssenanas
4O ULS.C. § 11102 ittt se s sseesanns
49 U.S.C. former § 15(3)..cccccrecrrreccirirrcnirerceenieseeresnnsessssssssessssssessesssssnessessessens
49 U.S.C. former § 11103 .......ccvvervriicerrrnenininecristesernssscesssssssessossssssnessesssssenes

B9 CFR. § 11442 oo seeseseeeeessmessssssessessseesssssssssesesessssssssesssesesnns

Miscellaneous

3 Interstate Commerce Act Annotated (1930).......ccouvmrrriviicrrcciisinirenerriscniennns

1 LL. Sharfman, The Interstate Commerce Commission, A Study in

Administrative Law and Procedure (The Commonwealth Fund 1931).............

“Surface Transportation Report to Congress Regarding the Uniform Rail

Costing System,” May 27, 2010......cccvceverririmnnsiniensnsninnscnsnsnsemesmenos

-1v -

............... 17



Argument



BEFORE THE
SURFACE TRANSPORTATION BOARD

e
—— e —— e

ENTERGY ARKANSAS, INC. and
ENTERGY SERVICES, INC., Complainants

l
|

V. Docket No. 42104
UNION PACIFIC RAILROAD
COMPANY and MISSOURI &
NORTHERN ARKANSAS RAILROAD
COMPANY, INC., and BNSF RAILWAY
COMPANY, Defendants.

e
==

N N Nt wmt Nt Nt wt ) unt et |

MISSOURI & NORTHERN ARKANSAS
R.R. - LEASE, ACQUISITION AND
OPERATION EXEMPTION - MISSOURI
PACIFIC R.R. and BURLINGTON N. R.R.

Finance Docket No. 32187

i R g

REBUTTAL EVIDENCE AND ARGUMENT

Entergy Arkansas, Inc. (“EAI”) and Entergy Services, Inc. (“ESI”)
(collectively, “Entergy”) hereby submit this Rebuttal Evidence and Argument in
accordance with the Board’s June 2009 Decision in this case and with the procedural
schedule currently in effect. See Entergy Arkansas, Inc. and Entergy Services, Inc. v.
Union Pacific R.R. and Missouri & Northern Arkansas R.R., STB Docket No. 42104, et
al. (STB served June 26, 2009) (“June 2009 Decision”) (permitting Entergy to amend its

complaint in order to seek the prescription of a through route); see also Entergy



Arkansas, Inc. and Entergy Services, Inc. v. Union Pacific R.R. and Missouri & Northern
Arkansas R.R., STB Docket No. 42104, et al. (STB served December 15, 2009) at 1
(establishing procedural schedule).

Entergy filed its Opening Evidence and Argument in this most recent phase
of the case on April 7, 2010. Defendants Union Pacific Railroad Company (“UP”), the
Missouri & Northern Arkansas Railroad Company (“M&NA”), and BNSF Railway
Company (“BNSF”) each made separate Reply filings on June 4, 2010.

Entergy’s Rebuttal Evidence and Argument consists of the following
individual portions:

(1)  Entergy’s Argument of Counsel

(2) the Rebuttal Verified Statement of Mr. Ryan

Trushenski, Manager — Solid Fuel Supply, System

Planning and Operations, Entergy Services, Inc.;

(3) the Rebuttal Verified Statement of Mr. Daniel B. Gray,
Administrator Coal Transportation, Entergy Services,
Inc.;

(4) the Rebuttal Verified Statement of Mr. Thomas D.
Crowley, President of L.E. Peabody & Associates,
Inc.;

(5) the Rebuttal Verified Statement of Mr. Harvey Crouch,
PE, President and CEO of Crouch Engineering, P.C.;
-and

(6) the Rebuttal Verified Statement of Mr. Paul H.
Reistrup, former President of Amtrak and the
Monongahela Railway.



SUMMARY

As the Board is aware, Entergy did not initially seek relief from the UP
paper barrier under 49 U.S.C. § 10705, but instead, complained in February of 2008 that
UP’s continued enforcement of that provision constituted an unreasonable practice. That
2008 complaint itself followed a decade’s worth of administrative proceedings in Ex
Parte No. 575, Review of Rail Access and Competition Issues, in which shippers sought
some guidance from the Board on the rules and standards that would apply to the
evaluation of paper barrier interchange restrictions. Relying on the limited insight the
Board provided in its October 30, 2007 Decision in Ex Parte No. 575,' Entergy filed a
formal complaint and submitted extensive evidence regarding the unreasonableness of the
UP paper barrier.

In its June 2009 Decision, however, the Board explained that the relief that
Entergy sought in its Complaint is more appropriately pursued under Section 10705. See
June 2009 Decision at 2. Entergy’s Amended Complaint conformed to the Board’s
directive.

Entergy filed Opening Evidence and Argument on April 7, 2010
demonstrating that it was entitled to relief from the UP paper barrier under the standards
set forth in the Board’s June 2009 Decision (i.e., Section 10705). In its June 4, 2010

Reply Evidence and Argument, UP improperly seeks to take strategic advantage of the

' Review of Rail Access and Competition Issues, STB Ex Parte No. 575 (STB
served Oct. 30, 2007).



unprecedented nature and unique procedural posture of this case by arguing that the relief
that Entergy requests is not available under Section 10705. UP’s objection in that regard
amounts to a fundamental diségreement with the Board’s determination that Entergy’s
request for relief was more appropriately presented under Section 10705 than under 49
U.S.C. § 10702. If UP did not agree with the logic of the Board’s June 2009 Decision
and the finding that a complaint under Section 10705 would provide a “straightforward
path” whereby Entergy “could seek to establish that it is entitled to the type of relief it
desires” (June 2009 Decision at 2), UP should have sought reconsideration of that
Decision. UP declined to follow that approach, but instead, first raised its implicit
criticism of the rationale underlying the Board’s June 2009 Decision in its Reply
Evidence and Argument.

Alternatively, to the extent UP is arguing that its dismissive view (namely,
that relief under Section 10705 cannot provide a solution to the paper barrier problem that
Entergy seeks to address) is consistent with the Board’s own view when issuing the June
2009 Decision, then UP’s argument amounts to a claim that the Board encouraged
Entergy to pursue a litigation approach that provided no possible chance of obtaining the
relief that it seeks. See, e.g., UP Reply at 12 (“Entergy seeks relief that is not available
under Section 10705); id. at 11 (“Entergy cannot preclude UP from enforcing the lease’s
interchange and contingent rent provisions through a proceeding under section 10705.”).

Stated differently, UP’s argument regarding the limits of possible relief under Section



107035 would suggest that the Board directed Entergy to seek a through route prescription
as a means of remedying its paper barrier problem even through the Board knew that a
through route prescription would have no impact on that paper barrier. Entergy does not
find any support for UP’s argument in this regard.

Under Section 10705, the Board has expansive power to prescribe through
routes. In the first instance, the statute gives the Board the unlimited discretion to
prescribe a through route. /d. (“The Board may . . . prescribe through routes . . . for a rail
carrier providing transportation subject to the jurisdiction of the Board under this part.”).
As described in greater detail below, the Congressional directive under Section 10705
regarding the prescription of through routes is compulsory in situations in which the
Board considers the prescription of a through route to be desirable in the public interest.
Id. (“The Board . . . shall when it considers it desirable in the public interest, prescribe
through routes . . . .”) (emphasis added).

In its June 2009 Decision, the Board explained that Section 10705 was the
appropriate vehicle for Entergy to use in challenging the interchange commitment set
forth in the 1992 Lease Agreement between UP and M&NA. In so doing, the Board
characterized the use of Section 10705 as a “straightforward path” for Entergy to
“directly address and remedy the precise problem about which Entergy complains.” June
2009 Decision at 2. The Board also confirmed that “UP and MNA cannot contract away

the statutory rights of a third party or neglect their own obligations under the statute.” /d.



at 7.> Moreover, the Board explained that the through route standards are “less rigorous™
than those relating to terminal access or reciprocal switching cases (id. at 8), that through
route prescription “merely entails the activation of interchange relationships that, while
perhaps dormant, already physically exist” (id.), and that through route prescription
“involves the consideration of fewer factors regarding issues such as the operational
conflicts between multiple carriers operating on a single line.” Id.

As described in greater detail below, Entergy’s evidence demonstrates that
the prescription of a through route invoiving BNSF and M&NA is desirable in the public

interest.

ARGUMENT
Entergy’s Argument includes three principal sections. First, Entergy
discusses the most glaring misstatements, contradictions, and distortions set forth in UP’s
Reply Evidence and Argument regarding the nature of this case. Second, Entergy
identifies the proper legal standard to apply in this unprecedented context. Third,
Entergy summarizes its witnesses’ responses to the UP, M&NA, and BNSF Reply filings

and Entergy demonstrates that its request for relief is appropriate.

2 Cf. M&NA Reply, Verified Statement of John Giles at 27 (“Both UP and M&NA
entered into the Lease in 1992 that created the M&NA with eyes wide open. The ‘paper
barrier’ was a condition that was understood at the time and judged to be acceptable by
all parties. We at M&NA stand by that contractual arrangement.”).

-6-



L UP’s Misstatements, Contradictions, and Distortions
Regarding the Nature and Facts of this Proceeding

The highly unusual nature of this case is confirmed by the fact that the
principal opposition to Entergy’s request for relief has been submitted by a party that
would not be a participant in the proposed through route to serve Entergy’s Independence
Steam Electric Station (“Independence” or “ISES”). The carriers who actually would be
involved in such a through route — i.e., BNSF and M&NA - have filed what amounts
largely to token opposition to Entergy’s Amended Complaint, and, in fact, each reiterates
in its evidence that a BNSF-M&NA through route to ISES either already is available, or
will be made available, in the future. See BNSF Reply at 3 (“By letter to Entergy dated

March 4, 2010, BNSF has aiready agreed to cooperate with MNA to develop a

commercially reasonable BNSF-MNA through route from southern Powder River Basin

origins without the necessity for such an STB order.”) (emphasis added); M&NA Reply
at 5 (“Since there are existing interchanges with BNSF at Lamar, Aurora, Springfield,

and Joplin, MO, a through route over those interchanges already exists between BNSF

and M&NA.”) (emphasis added).’
Instead, it is UP that most actively opposes Entergy’s request, and UP bases

its opposition on a number of factors that should not be regarded as controlling, or even

3 In other portions of its filing, M&NA provides a vivid reminder of the
constraints that M&NA faces as a result of UP’s paper barrier restriction. Stated
differently, M&NA’s Reply Evidence largely reflects M&NA'’s concerns regarding
retaliatory action from UP, as opposed to an aversion to increased business and revenue
on its system.



relevant, in this unprecedented situation. Significantly, there is no basis under the statute
for denying a request for a through route prescription simply because a third-party carrier
that would not be involved in the proposed through route would prefer — for competitive
reasons — that the through route not exist. Yet that is precisely the situation before the
Board in the instant case; UP seeks to hold out its own corporate interests as a surrogate
for the public interest under Section 10705.

Much of UP’s opposition to Entergy’s request for relief is based upon
distortions of the legal standard and on efforts to confuse or misstate the underlying facts
of this case. Entergy addresses each of UP’s principal misstatements, contradictions, and
distortions at the outset of this argument:

First, UP contends that the consequence of granting Entergy’s request for a
through route prescription would be to require BNSF or M&NA to incur substantial costs
to upgrade their lines without any assurance of traffic from Entergy. See, e.g., UP Reply
at 4 (“[A] Board order prescribing a BNSF-M&NA through route would impose

substantial costs on M&NA and BNSF.”).* This UP argument amounts to little more

4 See also id. at 32 (“Entergy asserts that the Board should err on the side of
prescribing a through route because, if the ‘routing ultimately cannot be used for some
reason . . . no party will be harmed.’ . . . However, Entergy ignores that M&NA and
BNSF would be required to incur significant costs to construct new interchange facilities
at Lamar or Aurora, and that those expenditures would be entirely wasted if Entergy
ultimately chose not to use the prescribed through routes because they are less efficient or
more expensive than the current route.”); id. at 70 (“Entergy is asking the Board to
require that M&NA, and potentially BNSF, invest a substantial amount of money to
construct new interchange facilities at Lamar or Aurora and additional facilities on
M&NA'’s lines so the two railroads can provide service that Entergy may never use.”).
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than an unfounded scare tactic. Entergy fully intends that neither BNSF nor M&NA
should be required to incur costs (such as the costs of constructing interchange facilities
at Lamar or Aurora) without an assurance of recovery of such costs. The most logical
and appropriate way to afford such assurances would be under a rail transportation
contract with BNSF and M&NA, but Entergy has been unable to progress negotiations
for such a contract because of the paper barrier provisions of the UP-M&NA lease. So
long as such terms are deemed to be in full force, M&NA has no interest in pursuing
traffic that might cause UP to terminate its lease or invoke its direct service to
Independence provision. Nor does BNSF have any interest in engaging in serious
negotiations for a transportation service that it believes will never materialize due to the
paper barrier provisions.

Whether under a contract or common carrier arrangement, however,
Entergy recognizes that neither BNSF nor M&NA should be expected to construct
interchange facilities to handle Entergy’s traffic until terms are devised that will cover
their costs. Consequently, in evaluating Entergy’s Amended Complaint, the Board
should not consider UP’s unfounded allegation that BNSF or M&NA would or could be
required to incur unrecoverable costs. See, e.g., Winnebago Farmers Elevator Co. v. C.
& N.W. Transp. Co., 354 1.C.C. 859, 876-77 (1978) (rejecting shipper’s request to order
rehabilitation of the subject line up to Class III standards where available traffic did not

warrant restoration beyond Class I status); id. at 874 (“[T]here must be some balance



struck between the level of service which must be provided, the condition of the track,
and the amount of revenue which will be derived.”).’

Second, UP argues that Entergy cannot obtain Section 10705 relief because
it “has not alleged that either [BNSF or M&NA] engaged in anticompetitive acts.” UP
Reply at 3 n.2. UP characterizes this as a “critical” issue and a “threshold requirement”
for obtaining a prescription. Id. UP’s argument is based upon an improperly narrow
application of competitive access principles that is not appropriate given the facts of this
case. As Entergy explained in its Opening Evidence and Argument, Entergy’s principal
argument in this multi-phase litigation has been that UP’s continued enforcement of its
paper barrier restriction is improper, contrary to sound public policy, and an unreasonable
practice. It should come as no surprise to UP, to the Board, or to BNSF and M&NA

themselves, that Entergy is not focused on anticompetitive acts by BNSF or M&NA. The

3 See also Bolen-Brunson-Bell Lumber Co. v. CSX Transp., Inc., STB Finance
Docket No. 34236, 2003 WL 21108185, at *6 (STB served May 15, 2003) (“The costs
for CSXT to make the necessary repairs so that it would be able to safely operate over the
bridge would far exceed the annual profits that CSXT might expect from the anticipated
traffic from the line.”); lllinois Central Gulf R.R. — Abandonment between Herscher and
Barnes in Kankakee, Ford, Livingston, and McLean Counties, IL, 363 1.C.C. 690, 700-
701 (1980) (“The evidence of [a] possible increase in traffic is not strong enough for the
Commission to find that ICG could recoup a required rehabilitation expenditure of about
$2 million [to upgrade the line for 100-ton car operations] plus earn a reasonable profit
from operations . . . .”).

-10 -



absence of such a focus, however, cannot legitimately operate as a bar to the relief that
Entergy seeks in the current procedural setting.®

Third, UP argues that it was wrong for the Board to conclude in its June
2009 Decision that the BNSF-M&NA routing would be feasible because “BNSF and
Missouri Pacific never interchanged coal moving to the Independence plant at either
Lamar or Aurora . ...” UP Reply at 49; see June 2009 Decision at 7. UP effectively is
proposing a feasibility standard that would only allow a shipper to obtain a through route
prescription if it could demonstrate that it already had received service via the very same
through route that it asks the Board to prescribe. UP’s argument in this regard is
nonsensical and would place an impossibly high burden on shippers.

Fourth, in a similar ‘cart-before-the-horse’ argument, UP contends that
Entergy’s request for a through route prescription must be rejected because Entergy has
not committed to the use of a BNSF-M&NA routing. See UP Reply at 70 (“Entergy’s
failure to commit to using a BNSF-M&NA through route dooms its request for a through

route prescription under the competitive access rules.”). Again, UP’s reading of the

8 Entergy respectfully submits that it also is not literally required to demonstrate
that UP engaged in anticompetitive acts in order to obtain the prescription of a through
route. UP is not a carrier that would be subject to such a through route prescription and,
as described below, there are serious questions regarding the imposition of such a
requirement on Entergy (given the “non-permissive” nature of Section 10705(a)(1) of the
statute), particularly in a situation where a complainant’s request would not require a
carrier to short-haul itself. It is therefore by no means clear that Entergy faces any formal
obligation under Section 10705 (or otherwise) to demonstrate that UP engaged in
anticompetitive acts. Entergy’s discussion of competitive issues in its evidence in this
proceeding should not be regarded as a concession that such a requirement exists.

-11 -



Board’s competitive access rules would place an impossibly high burden on Entergy. It
simply is not possible for Entergy to commit to the use of a through route before that
route has even been prescribed and a rate or rates have been established, and there is no
basis for accepting UP’s argument that such a commitment is required. In fact, if a
formal commitment between a shipper and the subject rail carriers were a necessary
predicate for a route prescription, then it would never actually be necessary for the Board
to prescribe through routes. UP’s argument is even less pertinent in the circumstances of
the present case where issues regarding the continued enforceability of UP’s paper barrier
remain unresolved.

Fifth, UP contends that the Board “has already rejected Entergy’s
unreasonable practice challenge.” UP Reply at 14. While it is correct that the Board has
directed Entergy to seek relief under Section 10705 rather than under Section 10702, the
Board did not address the merits of Entergy’s arguments regarding UP’s continued
enforcement of the paper barrier restrictions. To the contrary, the Board explicitly
confirmed that it was not reaching any conclusion whatsoever in that regard. See June
2009 Decision at 11 (“Because we conclude that the conduct here is not appropriately

challenged under section 10702, we do not reach the question of whether the terms of the

UP/MNA contract are reasonable in isolation, nor do we opine on whether the Board

would approve such terms if they were contained in a new interchange commitment

-presented to the Board today. Rather, we merely find that the proper course for shippers

-12-



that perceive themselves harmed by a refusal to interchange pursuant to an existing

interchange commitment is to challenge the conduct itself and pursue relief specifically

provided under section 10705.”) (emphasis added). Accordingly, UP’s implication that

the Board rejected Entergy’s original Complaint on the merits is incorrect. The issues
raised in that Complaint are very much at the heart of Entergy’s continuing efforts in this
phase of the case.

Sixth, UP states that Section 10705 is very protective of the rights of
carriers to “establish preferred routes.” UP Reply at 15 (citing Central Power & Light
Co. v. S. Pac. Transp. Co., 1 S.T.B. 1059, 1067 (1996) (“CP&L”) (“Congress retained
and strengthened the specific statutory provisions allowing carriers to select their routes
and to protect their long-hauls.”)). UP’s argument is legally and factually inapposite in
the current context, however. The proposed BNSF-M&NA through route would not
deprive either one of those two carriers of its long-haul, and would not interfere with
those carriers’ routing discretion. BNSF currently does not participate in the movement
of coal to ISES, and has not objected to the selection of Lamar or Aurora as interchange
points with M&NA. See BNSF Reply at 4 (“BNSF continues to stand ready to work with
MNA and Entergy to develop a through route via Lamar on commercially reasonable
terms.”). Moreover, while M&NA participates in the current movement to the plant, the
proposed routing would substantially increase M&NA'’s participation in the loaded

portion of the movement and M&NA has endorsed the selection of Lamar as an

-13-



appropriate interchange point. See M&NA Reply at 5 (“It is M&NA’s opinion that an
interchange with BNSF at Larﬁar is the most efficient and least costly location for a
through route.”). Accordingly, UP’s citation of precedent regarding the rights of carriers
to establish preferred routes is inapplicable.

Seventh, UP claims that its paper barrier agreement actually increased
competition on the M&NA line by permitting the diversion of five percent of the M&NA
traffic. See UP Reply at 28 (“Because M&NA has no obligation to pay rent unless it
interchanges less than 95% of its through traffic with UP, M&NA can interchange up to
5% of its through traffic with UP’s competitors and still pay no rent. The lease thus
created new competition for the 5% of the traffic that UP would have served exclusively
if it had not leased its lines to M&NA..”). Despite this claim, UP nevertheless has
steadfastly opposed Entergy’s request for a through route.” UP cannot have it both ways.
The practical effect of UP’s opposition to Entergy’s through route request is to render its
claim regarding the pro-competitive nature of the lease meaningless. If UP stands behind
its assertion that the lease has improved competition, UP should withdraw its opposition
to the through route prescription and, in so doing, remove this impediment to Entergy’s

use of the BNSF-M&NA routing option.

7 UP contends that it “has not, in fact, prevented M&NA from establishing a
through route with BNSF to serve the Independence plant.” UP Reply at 20 n.18.
Entergy submits that UP’s voluminous Reply filing itself demonstrates the dubious nature
of this UP contention.

-14-



Eighth, UP attempts to admonish the Board regarding its ruling that BNSF
and M&NA would be obligated to participate in a through route for shipments of coal
from the northern Powder River Basin (“NPRB”), suggesting that the Board “should take
care in offering any views on such a hypothetical situation.” UP Reply at 18 n.16; see
also June 2009 Decision at 8 (“Should Entergy choose instead to source coal from a
northern PRB mine not served by UP . . . MNA would be obligated to interchange with
BNSF upon request . . . .””). UP also attempts to offer rationales that could be used to
defeat such an Entergy effort to obtain a through route. There is nothing in the language
of Section 10705, the Board’s regulations, or relevant precedent suggesting that the
public interest is served by allowing a carrier in UP’s position to help develop excuses for
frustrating a shipper’s effort to obtain rail service when the Board already has found
participation in an NPRB through route to be obligatory. Cf. BNSF Reply at 4 (“BNSF
agrees that, if Entergy seeks to move coal from northern Powder River Basin origins to
Independence Station, the railroads must provide a commercially reasonable route for

such movements.”).

II. The Proper Legal Standard in this Unprecedented Case

In its June 2009 Decision, the Board explained that Entergy’s request for
relief was more properly made under the standards of Section 10705. Consistent with
that directive, Entergy demonstrated in its Opening Evidence and Argument that the

simple “public interest” standard of Section 10705(a)(1) governed this case, rather than
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the more detailed inquiry of Section 10705(a)(2) that applies where a requested through
route prescription would “short-haul” a carrier. See Entergy Op. at 11-13.

A. UP Wrongly Attempts to Impose Additional
Evidentiary Requirements upon Entergy

Although UP does not seriously dispute that Entergy has correctly stated
the public interest standard set forth in the governing statute,® UP nevertheless contends
that the Board’s analysis of this case should be burdened by all of the competing interests
and additional evidentiary factors that were in play during the former ICC’s evaluation
and development of rules to govern competitive access and terminal trackage rights
cases. Id. (“[T]he Board is not writing on a blank slate when it is asked to determine
whether a through route prescription would be in the public interest.”).

In particular, UP argues that the factual elements under the Board’s
competitive access regulations — including the formal obligation to demonstrate that “the
prescription or establishment is necessary to remedy or prevent an act that is contrary to
the competition policies of 49 U.S.C. 10101 or is otherwise anticompetitive” ~ constitute
mandatory prerequisites to relief for Entergy. See UP Reply at 18-25 (relying extensively
upon Midtec Paper Corp. v. United States, 857 F.2d 1487 (D.C. Cir. 1988) (“Midtec”)).
As explained in the following section of this Rebuttal, Entergy respectfully submits that
UP’s argument reflects an improper reading of Title 49 and the precedent touching upon

the Board’s competitive access regulations.

8 See UP Reply at 18 (“Section 10705 provides that the Board may prescribe a
through route ‘when it considers it desirable in the public interest.”).
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B. The Underlying Rationale of the Midtec Case

UP’s extensive reliance on Midfec is improper in this case. The D.C.
Circuit’s decision in Midrec supports the narrow proposition that, when developing
regulations to govern its exercise of statutory authority to prescribe reciprocal switching
arrangements and terminal trackage rights, the ICC was entitled to limit its exercise of
discretion to those situations in which the complainant had shown that “the respondent
railroad had committed or was likely to commit an act contrary to the competition policy
of the Staggers Act or [was] otherwise anticompetitive . . ..” Midtec, 857 F.2d at 1499.°
Stated differently, the court held that — although the statutory criteria at issue in the case
permitted the ICC to order reciprocal switching if “practicable and in the public interest
or ... necessary to provide competitive service” — the agency could elect to further limit
the exercise of its own power under the applicable statutory authorization.

Significantly, however, the D.C. Circuit based its decision authorizing the
ICC’s action on the explicitly permissive nature of the relevant statute, noting first that
the reciprocal switching statute “merely authorizes and does not require” the Commission
to prescribe such switching when the statutory criteria of 49 U.S.C. former § 11103(c)(1)

are met:

? These regulations, sometimes referred to as the “Competitive Access Rules” or
“CARs,” appear in 49 C.F.R. § 1144.2. See Intermodal Rail Competition, 1 1.C.C.2d 822
(1985), aff"d sub nom. Baltimore Gas & Elec. v. United States, 817 F.2d 108 (D.C. Cir.
1987).
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As we have seen, the Commission did not expressly
address Midtec’s complaint under the criteria of section
11103(c)(1): “practicable and in the public interest or . . .
necessary to provide competitive rail service.” The petitioner
and the intervenors supporting it argue, each in its own way,
that the agency’s failure to do so requires a remand. Midtec
argues that, notwithstanding the permissive language of
section 11103(c)(1) (“The Commission may require rail
carriers to enter into reciprocal switching agreements”), the
Commission is required to order reciprocal switching
whenever it is either practicable and in the public interest or
necessary to provide effective rail competition. If Midtec is
correct in this, then it seems it need not demonstrate that the
C&NW engaged in conduct that is contrary to the competition
policy of the Staggers Act or that is otherwise anti-
competitive, which, as we have seen, is a threshold
requirement under the CARs.

Midtec, 857 F.2d at 1499 (emphasis in original).

Relying upon Seventh Circuit precedent for the proposition that “[t]he
purpose of the Staggers Act was to encourage, under the appropriate circumstances, but
not require, the Commission to approve railroad switching agreements,” the D.C. Circuit
ultimately rejected Midtec’s argument and concluded that the permissive nature of
Section 11103(c)(1) permitted the ICC to impose additional restrictions on its exercise of
discretion. Id. (citing Central States Ent. v. ICC, 780 F.2d 664, 679 (7th Cir. 1985)); id.
(“Our own review of the legislative history confirms [that] the Commission is under no
mandatory duty to prescribe reciprocal switching where it believes that doing so would
be unwise as a matter of policy.”). In other words, since the reciprocal switching statute

afforded permissive authority to the agency, it was not unreasonable for the ICC to
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determine that it would not exercise the broadest possible “practicable in the public
interest” authority contemplated by Section 11103(c)(1).

The court likewise explained that the statute governing Midtec’s
accompanying request for terminal trackage rights (i.e., 49 U.S.C. former § 11103(a))
also was phrased in permissive terms (“the Commission ‘may require’ terminal trackage

299

rights where ‘practicable and in the public interest’”), and that this discretionary language
therefore permitted the agency to impose additional competition-related constraints on its
exercise of that discretion. Id. at 1502-1503 (“Under these circumstances, we cannot say
it is unreasonable for the Commission to require Midtec and the Soo to demonstrate that
terminal trackage rights are necessary to remedy or to prevent an act on the part of the
C&NW that is contrary to the competition policy of the Staggers Act or that is otherwise
anticompetitive.”).

That same rationale cannot apply to the consideration of through route

requests under 49 U.S.C. § 10705(a)(1).

C.  The Scope of Agency Discretion Under Section 10705
is Fundamentally Different than Under the Terminal

Trackage Rights and Reciprocal Switching Statutes

Significantly, Section 10705 includes a fundamentally different standard
regarding the extent of the agency’s discretion, and therefore is not subject to the same
“permissive” interpretation that provided the foundation for the D.C. Circuit’s decision in

Midtec. Specifically, Section 10705 states that the agency “shall” prescribe a through
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route that it determines to be desirable in the public interest. 49 U.S.C. § 10705(a)(1)
(“The Board may, and shall when it considers it desirable in the public interest, prescribe
through routes . . . .”) (emphasis added). Consequently, the principal rationale supporting
the D.C. Circuit’s conclusion that the ICC could elect to further restrict its own reciprocal
switching and terminal trackage rights authority (by requiring a showing of actual or
potential anticompetitive acts), cannot legitimately be relied upon by UP as a justification
for encouraging the Board to refrain from prescribing through routes that would be
desirable in the public interest. If the Board finds the prescription of a through route to
be desirable in the public interest, Congress insists that the Board “shall” establish that
through route.

Notably, a predecessor version of Section 10705 (i.e., Section 15(3) of the
Interstate Commerce Act) initially included only the permissive construction “may . . .
establish” through routes, but Congress added the mandatory “shall” language to Section
15(3) in the Transportation Act of 1920, 41 Stat. 484. See 3 Interstate Commerce Act
Annotated, p. 1905 (1930) (stating that the 1906 version of the Act provided that “[t]he
commission may also . . . establish through routes” but that the term “also” was replaced
in the 1920 Act by “and it shall whenever deemed by it to be necessary or desirable in the
public interest™) (emphasis added).

Two facts are evident from a review of the circumstances surrounding this

modification. First, the introduction of the obligatory “shall” term in Section 15(3)
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coincided with a wide-ranging Congressional effort to ensure a more positive role for the
agency in helping to foster a sound transportation system for the benefit of the shipping
public. Second, the introduction of compulsory language to the text of Section 15(3) was
made at the same time that Congress added the terminal trackage rights provision in
former Section 3(5) of the Interstate Commerce Act, which from the outset of its
existence, included only the permissive formulation that the agency “may” establish
terminal trackage rights.

With regard to the general environment surrounding the development of the
Transportation Act of 1920, one leading commentator (Professor Sharfman of the
University of Michigan) observes in his treatise on the Interstate Commerce Commission
that the 1920 Act was intended to strengthen the rail system to ensure adequate service to
the public. See 1 1.L. Sharfman, The Interstate Commerce Commission, A Study in
Administrative Law and Procedure, at 177-82 (The Commonwealth Fund 1931)
(“Sharfman™). In particular, Professor Sharfman remarks that the adoption of the
Transportation Act of 1920 marked the “beginning of a new approach in railroad
regulation. . .. The basic contribution [of this Act, as] evidenced by the character of
many of its provisions, lay in the statutory recognition of a positive public responsibility,
in the exercise of the Commission’s regulating functions, toward the establishment and
maintenance of an adequate transportation service.” Sharfinan at 177 (emphasis added);

id. at 178 (““The new measure imposed an affirmative duty on the Interstate Commerce
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Commission to fix rates and to take other important steps to maintain an adequate railway

service for the people of the United States’”’) (quoting R.R. Comm. of Wisc. v. C.,, B., &

Q. R.R.,257 U.S. 563, 585 (1922) (Taft, C.J.)) (emphasis added); id. (“‘[The
Transportation Act of 1920] introduced into the federal legislation a new railroad policy. .
.. Theretofore, the effort of Congress had been directed mainly to the prevention of
abuses ... The 1920 Act sought to ensure, also, adequate transportation service.’”’)
(quoting Akron, C. & Y. Ry. v. United States, 261 U.S. 184, 189 (1923) (Brandeis, J.)).

With specific regard to the subject of through route prescription, Sharfman
notes that “[w]hile the right to establish through routes and authority to adjust divisions
of joint rates had been conferred upon the Commission as early as 1906, the
Transportation Act [of 1920] sought to mold the exercise of these powers more directly in
the interest of the public.” Sharfinan at 217. According to Sharfman:

. . . the amended Sec. 15, par. (3), deals with the

establishment of through routes and joint rates. [Pursuant to

the 1920 modifications, the] Commission’s powers in these

directions may be exercised on its own initiative as well as

upon complaint, and it may establish minimum as well as

maximum charges. Moreover, “whenever deemed by it to be
necessary or desirable in the public interest,” it is made the

duty of the Commission to establish through routes, joint

rates, and “the divisions of such rates.”
Id. at 217 n.83 (emphasis added).
At the same time that Congress mandated the establishment of through

routes found to be desirable in the public interest, Congress simultaneously added the
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permissive authority of Section 3(4) to the Interstate Commerce Act, which empowered
the Commission to grant terminal trackage rights:

Sec. 405 [of the 1920 Act], amending Sec. 3 of the Interstate

Commerce Act, par. (4), provides for the use by one carrier of

the terminal facilities of another carrier, and vests the

Commission with authority in the premises. The Commission

is empowered [but not obligated] to require such use if it

finds it to be “in the public interest and practicable, without

substantially impairing the ability of a carrier owning or

entitled to the enjoyment of terminal facilities to handle its

own business.”
Sharfman at 238 n.118. Consequently, it is evident that in making simultaneous
modifications to the Interstate Commerce Act in these two respects ~ i.e., introducing
“obligatory” language to the agency’s pre-existing through route prescription discretion
and creating a new, “permissive” authority to grant terminal trackage rights — Congress
intended to draw a distinction between the scope of the Commission’s authority in
administering these two provisions of the statute. Congress certainly could have left the

through route authority as permissive when modifying the Interstate Commerce Act in

1920, but it chose not to do so.1°

By way of summary, UP’s reliance on the Midtec decision in opposing

Entergy’s request for relief under Section 10705 is inappropriate. There are fundamental

1% 1t is noteworthy that despite the many instances in which it has revisited the
Interstate Commerce Act throughout its history, Congress has consistently retained the
obligatory “shall” language in Section 10705 (and its predecessor, Section 15(3)).
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differences in the through route, terminal trackage rights, and reciprocal switching
statutes that preclude reliance on Midtec as a basis for imposing extra-statutory
constraints on the prescription of through routes. See 49 U.S.C. § 11102(a) (“The Board
may require terminal facilities . . . to be used by another rail carrier . . . .”); 499 U.S.C. §
11102(c)(1) (“The Board may require rail carriers to enter into reciprocal switching
agreements . ...”); 499 U.S.C. § 10705(a)( 1) (“The Board may, and shall when it
considers it desirable in the public interest, prescribe through routes . . . .”).

In light of these long-standing statutory distinctions, and in light of the
specific textual basis for the D.C. Circuit’s approval of the competitive access regulations
in Midtec, the proper legal standard in the instant case is the simple public interest

standard of Section 10705(a)(1)."!

III. The Proposed Through Route is Desirable in the Public Interest

Entergy demonstrated in its evidence in the unreasonable practice phase of
this case, and again in its Opening Evidence in this Section 10705 phase of the case, that
the continued enforcement of UP’s paper barrier restriction was contrary to the public

interest. Specifically, Entergy showed that UP’s service has been inadequate for

' It bears mention that in issuing the June 2009 Decision, the Board did not know
the specific through route prescription that Entergy would seek, and therefore did not
know if the short-haul provision of Section 10705(a)(2), and its inquiry into issues of
efficiency, adequacy, etc., would be implicated. Since Entergy has sought the
prescription of a through route that does not involve UP, those additional issues are not
formally implicated in this case.
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sustained periods during the life of the lease, and that UP’s continued enforcement of the
paper barrier restrictions consistently prevented Entergy from obtaining alternative
service to ISES. Entergy has incurred substantially increased costs in the form of
purchased power during periods of poor UP service as a result of that situation.

Notably, this case does not present a situation where a shipper simply
would prefer that its destination monopolist allow another carrier to provide service to its
plant. Instead, this is a case in which UP voluntarily elected to lease its line to another
carrier in order to reduce its costs. {

3,2 yet UP still
seeks to restrict M&NA'’s ability to interchange with BNSF to provide service to ISES on
an ongoing basis for the duration of the lease. As the Board noted in its October 30, 2007
decision in Ex Parte No. 575, paper barrier restrictions of an unlimited duration should be
subject to a higher level of scrutiny by the agency. See Ex Parte No. 575 Decision at 15.

In the balance of this Argument, Entergy addresses the need for dependable
service at ISES, the cost advantages associated with service over the BNSF-M&NA

routing, the feasibility of service to ISES over the proposed routing via either a Lamar or

2 In fact, Entergy demonstrated in the initial phase of this proceeding that “the
revenue stream resulting from the [UP-M&NA Lease/Sale Transaction] was expected to
be more (and, in fact was more) than what UP would have received had it not divested
the line . . . as a result, continued enforcement of the interchange limiting provisions
would ‘overcompensate’ UP.” Entergy’s September 2, 2008 Rebuttal Evidence and
Argument at 24.
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Aurora, MO interchange, and the proper interpretation of the rate evidence that UP relies
upon in its Reply.
A, UP has Not Refuted Entergy’s Demonstrations

that it Depends Upon Reliable Service at ISES
and that UP has Abused its Market Power

In its Opening Evidence (and in the preceding phase of this case), Entergy
recounted the difficulties that it had experienced in obtaining reliable rail transportation
service from UP at ISES over the course of more than fifteen years. See Entergy Op. at
19-23 & Trushenski V.S. at 3-4, 8-9." In addition, Entergy’s Opening Evidence
described the manner in which UP used its control over deliveries to ISES during periods
of service inadequacy to enhance its own profitability. See Crowley V.S. at 6-7.1

As an initial matter, Entergy’s witnesses chronicled the 1993-1995, 1997-
1998, and 2005-2008 UP service crises and explained that these crises resulted in
substantial under-deliveries of coal to ISES. Entergy’s Mr. Mohl noted in his September
2, 2008 Rebuttal Verified Statement that UP had claimed force majeure under its contract
with Entergy for approximately 42% of tllle 2005-2008 time period. Mohl 2008 Reb. V.S.

at 4. When coal is not available at ISES, the “lost generation must be replaced with

13 See also Mohl July 11, 2008 V.S. (“Mohl 2008 V.S.”) at 2-9; Mohl Sept. 2,
2008 Reb. V.S. (“Mohl 2008 Reb. V.S.”) at 3-6; Gray July 11, 2008 V.S. (“Gray 2008
V.S.”) at 5-11; Gray Sept. 2, 2008 Reb. V.S. (“Gray 2008 Reb. V.S.”) at 1-8.

% In his testimony, Mr. Crowley explained that during its 2005-2006 service
crisis, {

-26 -



generation from higher-cost alternatives (i.e., typically higher-cost gas, or purchased
power).” Trushenski V.S. at 3. Significantly, however, UP’s paper barrier restrictions
prevented Entergy from obtaining alternative coal transportation service to ISES during
these times of poor performance. Id. at 4 (citing Gray 2008 V.S. at 5-11 and Mohl 2008
V.S. at 4-5). |

In its Reply Evidence, UP alleges that its past service problems and its
refusals to waive the paper barrier restrictions do not constitute anticompetitive acts or an
abuse of market power. UP Reply at 33-47. UP also claims that Entergy has misstated
the relevant facts regarding the UP service crises, and UP submits the Reply Verified
Statement of Mr. F.M. “Rick” Gough in support of its claims. Effectively, UP’s
responses amount to statements that: (i) UP did not single Entergy out for service any
worse than that received by UP’s other customers (id. at 34); (ii) UP service to ISES was
better than UP’s service to Entergy’s White Bluff plant (even though UP faces
competition from BNSF at White Bluff) (id. at 35); and (iii) UP did not refuse to waive
the paper barrier restrictions “when [UP] could not provide requested service to the

Independence plant.” Id. at 36. {

} Id.

at 47.
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None of UP’s arguments in this regard has merit. First, the fact that UP
provided poor service to many of its customers does not ameliorate the harm experienced
by Entergy. If anything, the widespread nature of UP’s service failure led to more
pronounced harm to Entergy because of the impact of widespread shortfalls on purchased
power prices. In any event, as Mr. Crowley explains in his Rebuttal Verified Statement,
“[t]he nature of the service problem, the cause of the service problem, the breadth of its
impact on transportation across the UP system and/or the total number of customers
affected by it are immaterial.” Crowley Reb. V.S. at 4. What is important is “UP’s
actual response (or lack of a response) to the service problem for a particular customer
that indicates an abuse of market power.” /d.

Likewise, UP’s claim that its service to White Bluff was even worse than
its service to ISES (notwithstanding the presence of a second destination carrier at White
Bluff) does not provide any support for UP’s argument that the proposed through route
would not be desirable in the public interest. Again, as Mr. Crowley observes,
“[c]omparative levels of service provided by UP during its service problems (either
between different customers or between two plants of the same customer) do not provide
any indication of whether or not UP caused harm to Entergy because of the fact that UP
denied Entergy access to a transportation option for PRB coal delivery.” Id.

UP’s claim that it never refused a request to waive the paper barrier when it

could not provide service also fails to provide any legitimate obstacle to the prescription
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of the BNSF-M&NA through route. As Mr. Gray explains in his Rebuttal Verified
Statement, UP’s characterization of the past service crises does not provide a complete
picture of the difficulties that Entergy faced. See Gray Reb. V.S. at 1-5. UP’s service
during the three time periods was substantially inadequate, yet UP was able to use its
control over the ISES destination to prevent Entergy from obtaining alternative rail
service to the plant. See id. at 2 (“In my 2008 Rebuttal Statement . . . I explained how UP
used its market position to leverage Entergy into withdrawing the request for a waiver as
a condition to UP’s proposed plan to increase coal deliveries to Independence and White

Bluff.”). {

} Gray Reb. V.S. at 3; see also

Gray 2008 V.S. at 8-11.
UP’s Reply Evidence also includes the claim by Mr. Gough that “Entergy

demonstrated its honest view of UP service in 2007 when it chose to {

}”* and when, at the end of
2009, “Entergy informed UP {

} Gough R.V.S. at 5.

In his Rebuttal Verified Statement, Entergy witness Trushenski explains that Mr. Gough
is mistaken in his characterization of {

} Specifically, Mr. Trushenski observes that “Entergy’s
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decisions with respect to the volumes it ships under the UP Contract were not a vote of
confidence regarding UP service levels.” Trushenski Reb. V.S. at 2. Instead, Entergy’s

decisions to utilize UP service “reflect the reality that {

} 1d.
Significantly, however, Mr. Trushenski explains that “there is nothing

inconsistent with Entergy availing itself of the favorable rates of the UP contract when
UP is willing to perform its delivery obligations, while at the same time seeking the right
to take advantage of alternative transportation arrangements that will protect its
transportation requirements when UP is not willing or able to provide reliable
transportation.” Id. Mr. Trushenski adds in this regard that “it also would not be
inconsistent for Entergy to pay higher rates in order to maintain a BNSF/M&NA
alternative to assure reliable service during such periods, particularly given that delivered
coal costs tend to be less than other alternatives (e.g., purchased power or natural gas)
that we have been forced to rely upon in the past to make up for deficient coal

transportation service in the absence of a transportation alternative.” Id."

' In a related matter, M&NA’s Reply Evidence includes a number of inaccurate
characterizations regarding Entergy’s motivations in this case. See, e.g., M&NA Reply at
17 (“M&NA contends that this proceeding has arisen because Entergy is unhappy with
certain contract provisions, but is not willing to let the contract terminate and challenge
UP’s actual rates and common carrier service.”); id. (“[I]t is clear that Entergy does not
want a rate to move traffic, but merely for the purpose of engaging in rate litigation with
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} First, UP claims that Mr. Crowley’s testimony was based on the “false
premise that, in the absence of the lease, Entergy would have used a BNSF-M&NA
through route to transport PRB coal to the Independence plant.” Id. at 42-43. Second,
UP insists that if Mr. Crowley were correct {

} UP would have waived the lease’s interchange provision and
allowed BNSF-M&NA to provide alternative service to ISES {
}. Id. at 43 & n.34.
In his Rebuttal Statement, Mr. Crowley responds to UP’s claims.
Specifically, Mr. Crowley recounts that during the 2005-2006 time period, “BNSF’s PRB
operations were less affected by the 2005-2006 events (and therefore more able to
provide PRB coal service to the Independence Plant).” Crowley Reb. V.S. at5. In

addition, Mr. Crowley explains that UP is wrong to suggest that {

M&NA and BNSF.”); Gibson R.V.S. at 30 (“[I]t is apparent that Entergy is not seeking a
rate to use the M&NA service, but for some other purpose.”). In his Rebuttal Verified
Statement, Entergy’s Mr. Trushenski addresses these claims, and explains that they each
misstate the actual nature of Entergy’s motivations. Trushenski Reb. V.S. at 6-9.
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Id. at 8. Accordingly, UP’s refusal to waive the paper barrier restrictions {

}

B. UP’s Efforts to Distort the Comparisons of
Costs and Rates between Service Over the

Current and Proposed Routes are Unavailing

Entergy’s Opening Evidence included a demonstration that service via
BNSF-M&NA via either a Lamar or Aurora interchange would be cost-effective relative
to the more circuitous UP routing currently in effect. See Entergy Op. at 23-25 &
Crowley V.S. at 8-13. Relying upon the Board’s URCS costing system, Mr. Crowley
showed that the cost of providing service to ISES from the PRB equals $14.24 per ton via
the BNSF/M&NA Lamar route and $14.88 under the current UP-M&NA route. See
Crowley Exhibit _(TDC-6).

In the absence of rate quotes from BNSF and M&NA for ISES service, Mr.
Crowley also developed estimated rates for the proposed BNSF-M&NA through route
using BNSF’s average 2009 rate per ton-mile for coal traffic. See Crowley V.S. at 11.
That analysis demonstrated that the BNSF-M&NA movement would yield {

} Id. at11-12.

1. UP is Wrong to Utilize Movement-Specific
Cost Adjustments to URCS

In its Reply Evidence, UP argues that Mr. Crowley’s cost and rate
calculations are improper. UP Reply at 56-68. With respect to the costs of service over

the proposed route, UP argues that Mr. Crowley: (i) should have used actual empty miles
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rather than following standard URCS procedures; (ii) should not have used western
region costs for locomotives on the M&NA portion of the proposed movement since UP
claims that BNSF likely would supply the locomotives for that movement; and (iii)
should not have used system average URCS costs for private car rental since Entergy
likely would provide railcars for the proposed through route. UP Reply at 57-58.

As Mr. Crowley explains in his Rebuttal Statement, however, UP is
mistaken in each respect. See Crowley Reb. V.S. at 10-14. UP’s arguments regarding
the use of empty miles, locomotive costs, and car costs seek the use of movement-
specific cost adjustments to the Board’s URCS system. Those arguments reflect a
fundamental and improper disagreement with the rationale supporting the Board’s
rejection of movement-specific cost adjustments in Major Issues in Rail Rate Cases, STB
Ex Parte No. 657 (Sub-No. 1), at 47-61 (STB served Oct. 30, 2006), aff’d sub nom. BNSF
v. STB, 526 F.3d 770 (D.C. Cir. 2008) (“Major Issues”). In Major Issues, the Board
determined that it would exclude consideration of movement-specific adjustments to the
URCS system in making jurisdictional threshold determlinations in maximum rate
reasonableness cases. /d.

The Board’s justifications for rejecting future consideration of such
proposed adjustments included the inordinate cost associated with URCS adjustments,
the limited impact of such adjustments on the costing results, and the fact that piccemeal

or incomplete adjustments to URCS are suspect. /d. at 48 (“[T]he analysis of proposals
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for movement-specific adjustments is complex, expensive, and time consuming.”); id. at
50 (“Massive discovery is required. Detailed adjustments to the URCS program are
needed and exhaustive analysis of the reliability of the evidence is performed, even if the
final result, after all adjustments are made, would be a variable cost estimate that closely
mirrored the unadjusted URCS calculations.”). The Board also noted the unfairness
associated with the fact that the unavailability of certain information regarding cost
adjustments risked biasing the cost calculation in the favor of railroads that do not
maintain cost records that would permit shippers to make movement-specific cost
adjustments in their favor. Id. at 52.16

While the Board’s decision pertained specifically to maximum rate
reasonableness cases, it is evident that each of the considerations relied upon by the
Board applies with even greater force in the context of the present proceeding. In
particular, tﬁe Board’s concerns regarding the substantial expenditures of resources, the
imbalanced access to required costing information, and the limited impact of any

movement-specific adjustments on costing results carry even greater force in a case in

1 See also “Surface Transportation Report to Congress Regarding the Uniform
Rail Costing System,” May 27, 2010, at 1 (“The challenge in any regulatory costing
methodology is that there is no accounting process that can precisely attribute costs to
particular movements. By necessity, the methodology must incorporate assumptions and
generalizations about railroad operations, some of which may not reflect individual
situations. . . . Though imperfect, URCS has served as the agency’s costing tool for more
than two decades and has produced costs sufficiently reliable for the Board to make
regulatory determinations.”).
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which the objective is to determine whether a through route prescription is desirable in
the public interest (as opposed to setting a specific maximum rate level).

Two of UP’s three proposed adjustments to URCS (i.e., the identification of
empty miles and the modification of system-average car costs) are particularly
inappropriate here because the Board specifically rejected arguments from UP in support
of those same adjustments in its Major Issues decision. See Major Issues at 58-59 &
nn.188 and 191 (referencing arguments that UP made in its Opening Evidence in Major
Issues at 41-42 and 44). In its decision, the Board found that the use of movement-
specific adjustments for these two items could bias the entire costing analysis in the favor
of the railroads. Id.

The Board’s reasoning with respect to mileage calculations in Major Issues
is equally valid in the present case:

[Clarriers proposed that the Board allow parties to

submit the actual number of total miles or empty miles.

URCS calculates round-trip miles for train-load shipments by

doubling loaded miles, but this presumes that the number of

loaded miles, which are inputted by the user, is the same as

empty miles. Carriers note that this is often not the case, as

carriers may use a longer route for empty trains returning to

the origin so as to increase efficiency, service to the shipper,

and operational fluidity. Carriers argue that actual empty

miles are easily ascertainable, readily agreed upon by the

parties, and could be included in URCS Phase III.

While we recognize the carriers’ desire to have the

URCS calculation reflect more accurately the actual cost of

moving the issue traffic, we find that such piecemeal
adjustments would tend to bias the results in favor of the
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railroads. As discussed above, selective replacement of
system-average statistics — which tend to benefit the railroads
— without allowing four counterbalancing adjustments that
benefit shippers — which often require information not
maintained in sufficient detail or at all by the railroads — may
bias the entire analysis, rendering the modified URCS output
unreliable.

Id. at 58 (emphasis added) (footnotes omitted).
Similarly, the Board’s basis for rejecting UP’s argument regarding car costs
applies with equal force in the present context:

Carriers also argue that actual car rental costs should
be allowed in variable cost calculations. When a party inputs
private car ownership into URCS for a specific movement,
URCS calculates a system-wide private car allowance and
then allocates that allowance over all movements. The model
does not know, however, whether a carrier has chosen to
actually pay a private car allowance or simply to lower the
rate for the movement to reflect private car ownership. While
we recognize this limitation in URCS, we are concerned that
allowance of actual car rental costs in URCS would be
subject to manipulation by the carriers. Carriers determine
whether to offer an allowance at all or whether to adjust rates
to reflect a shipper’s car ownership. Thus, one method of
accounting for private car ownership would be deemed a
“cost” in URCS while the other would not. Only railroad
discretion would determine how to account for this expense.

Id. at 58-59 (emphasis added) (footnotes omitted).
Notably, in Major Issues, the Board also addressed the fact that “in
proposing to include additional inputs in URCS Phase III, or more generally, that we

reexamine the entire URCS system, the carriers request a change to the URCS program.’

Id. at 59 (footnote omitted). The Board responded to those carrier requests, however, by
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stating that such requests “should only be considered in a separate rulemaking
proceeding, where specific proposal(s) would be subjected to public comment and, if
adopted, uniform application. /d. UP has not followed that rulemaking approach.

2. UP’s Mileage Assumptions are Improper

In calculating costs for the current and proposed movements, Mr. Crowley
determined the distance from the PRB to the ISES plant using an average of the distances
to each of the PRB mines. See Crowley V.S. at 8. On Reply, UP claims that this
approach was improper, and insists that Entergy should have used a weighted average of
distances from the PRB mines from which Entergy actually purchased coal in 2009,
rather than using a simple average of distances. Plum/Newland R.V..S. at 5 (“To develop
mileage inputs for our URCS analysis that more accurately reflect actual operations to the
Independence plant, we used the actual origins of Entergy’s PRB coal in 2009 to
calculate a weighted average distance from the mines to the plant.”).

The use of 2009 coal origins for calculating an average distance from the
PRB to the plant is unwarranted. As Entergy’s Mr. Gray explains in his rebuttal

statement, {
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} Mr. Crowley’s use of a simple average
of distances from the PRB to ISES therefore constitutes the best evidence of record.

3. UP’s “Other” Cost Adjustment Measures
are Likewise Improper

UP also asserts in its Reply evidence that the Board should look to cost
measures other than URCS in order to evaluate the relative cost disparity between the
current and proposed movements. See UP Reply at 59-60. Specifically, UP argues that
the Board should consider the disparity in transit times that UP calculated using the RTC
and TPS models, the disparity in fuel consumption on the two routes, and the disparity in
total degrees of curvature on the two routes. Id. Again, UP’s proposed approach is
improper.

As Mr. Crowley explains in his Rebuttal Verified Statement, the Board
previously has rejected the use of the TPS model to estimate fuel consumption. Crowley
Reb. V.S. at 17 (citing Wisc. Power and Light Co. v. Union Pacific R.R., 5 S.T.B. 955
(2001)). In addition, Mr. Crowley points out that there is no evidence that UP’s TPS or
RTC results correspond to actual fuel consumption by actual trains. /d. Moreover, Mr.
Crowley demonstrates that the miles used by UP witnesses Plum and Newland to develop
URCS variable costs are inconsistent with the miles that those same witnesses used for

their TPS and RTC analyses. /d. at 18-19. Finally, Mr. Crowley shows that UP’s RTC
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and TPS simulations are flawed because they are based on an “unopposed” system
without accounting for any delays that real-world traffic would encounter. /d. at 19-21.
In light of all of these flaws, there is no basis for accepting UP’s claims

regarding the supposed efficiency advantages associated with the current UP routing to

ISES. .

4. UP’s Rate Comparison Arguments are Mistaken

On Opening, Entergy showed that the proposed through route likely would
{ }. See Crowley V.S. at 11-12. On

reply, UP argues that Entergy’s Opening demonstration regarding {

} UP Reply
at 65-68. UP’s arguments are unavailing.
UP’s chief argument is that BNSF’s March 4, 2010 letter regarding service

to ISES {

} Id. at 66. {
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} See, e.g., March 4, 2010 Letter at 1 (“BNSF would not be willing to
undertake the capital investments required for BNSF to provide interline service with
M&NA via Lamar or Aurora unless a commercial arrangement was put in place that
assured our recovery of those investments. Your letter gives no indication of how
Entergy proposed that BNSF would recover those investments . . . .”). BNSF prepared
this letter, as the Board will recall, shortly after the Board’s December 15, 2009 Decision
regarding the possible addition of BNSF as a defendant in the case. It is therefore
reasonable to conclude that litigation concerns may have influenced BNSF’s preparation
of its letter."”

C. There are No Engineering Issues Regarding the
M&NA Line that Constitute a Legitimate Impediment

to the Requested Through Route Prescription

In its Opening Evidence, Entergy presented the testimony of Mr. Harvey
Crouch in support of the proposition that service over the proposed BNSF-M&NA
through route would be feasible. See Entergy Op. at 25-27 & Crouch V.S. at 1-21. Mr.
Crouch is particularly qualified to address this subject because he was the individual that

RailAmerica retained in 2003 to prepare the current track charts for the M&NA system.

' In its Reply, UP faults Entergy’s Opening Evidence for not including evidence
about the impact of the through route on the revenues of UP and M&NA. See UP Reply
at 68-69. Given the uncertainty surrounding the continued enforcement of the paper
barrier and the difficulty associated with obtaining rate quotations from BNSF/M&NA, it
is difficult to provide any definitive estimate of the impact of the through route
prescription on the carriers’ revenues. Entergy respectfully submits that this difficulty
should not operate as an impediment to prescription of the requested through route.

- 40 -



In addition, Mr. Crouch inspected the line for three days in November of 2009, as he
explained in his opening testimony. Crouch V.S. at 3-4. Accordingly, Mr. Crouch has
substantial familiarity with the line at issue in this case.

Based upon his analysis of the line, Mr. Crouch concluded that “the M&NA
line between Lamar and Aurora, Missouri, and the Independence Station would be
capable of handling loaded unit coal trains moving via a BNSF/M&NA through route
interchanging at either Lamar or Aurora, Missouri, with minor modifications.” Crouch
V.S. at 3; id. at 21 (“Based on the information available to me to date, it is my opinion
that current track and bridge conditions, with minor modification, could accommodate
the addition of 3 to 10 loaded unit coal trains per month in the near team on the M&NA
line between Lamar, Missouri and the Independence Station in Arkansas.”). Mr. Crouch
added that “[w]hile some additional bridgework may be appropriate to accommodate the
higher volumes that become available [in the future], these additional modifications are
relatively modest given the tonnages involved.” Id. at 21. Finally, Mr. Crouch found that
interchange would be feasible at either Lamar or Aurora with minor construction of
additional facilities and that there are “sufficient existing sidings that have the capacity to
allow efficient passing of 3 to 10 trains per month.” Id.

In its Reply Evidence, UP challenged Mr. Crouch’s findings, arguing that
Entergy had substantially underestimated the cost and difficulty associated with moving

loaded coal trains over the M&NA line. See UP Reply at 49-56; Wheeler-Plum R.V.S.;
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Hughes R.V.S. UP focuses substantial attention in its Reply Evidence on the proposed
interchange points and on the purported need to add staging capacity on the M&NA line.
See UP Reply at 49-56.

In his Rebuttal Verified Statement, Entergy’s Mr. Crouch explains the
defects in UP’s Reply Evidence in substantial detail, and ultimately concludes that it
remains his view that “it is feasible to operate loaded coal trains via a joint through route
interchanging at Lamar or Aurora, Missouri, using BNSF and M&NA.” Crouch Reb.
V.S. at 1. As Mr. Crouch explains, “[t]he criticisms lodged by UP are largely overblown,
misstate my initial verified statement, and ignore the reality that the BNSF/M&NA
routing is capable of handling loaded unit coal trains at the initial volume levels that
Entergy has identified with minimal capital outlays.” /d.

With respect to the feasibility of the potential interchange locations, Mr.
Crouch explains that UP’s Mr. Hughes overlooked the fact that Entergy included costs
for power switches in its Opening Evidence, that he failed to identify the length of
interchange track that Entergy specified in its Opening Evidence, and that he
miscalculated the land that would need to be acquired at Lamar. /d. at 25-26. Mr.
Crouch also demonstrated — based on his inspection of the site — that UP’s concerns about
the impact of interchange operations on automobile traffic in Lamar were overstated. Jd.

at 27 (describing the limited use of the 21st Street grade crossing in Lamar).
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In response to UP’s criticisms regarding siding availal;ility, Mr. Crouch
also explained that “[t]here are numerous sidings available for staging trains or passing 2
unit coal trains between Lamar and the Independence Plant.” Id. at 24; see also id.
(“When meeting local or other shorter freight trains, the unit coal trains can hold the main
line for the meet, and have the small local freight trains take the siding, thereby reducing
the necessary siding lengths.”). Ultimately, Mr. Crouch concluded that it continues to be
his opinion that there are ample sidings for passing trains between Lamar and
Independence, particularly at the initial volume levels that Entergy contemplates, and that
additional sidings could be added, as necessary, when volume levels increase. Id.'®

Finally, Entergy’s Mr. Paul H. Reistrup submits a Rebuttal Verified
Statement in which he addresses the M&NA'’s ability to handle loaded unit coal trains
over its lines between Lamar, Missouri and ISES in conjunction with BNSF. Mr.
Reistrup has fifty years of experience in railroad operations, and has served as the
President of Amtrak and the President of the Monongahela Railway (an eastern coal-

carrying railroad). Mr. Reistrup explains that, in his opinion, the UP witnesses “have

'8 Mr. Crouch also points out that “in discovery, UP and M&NA failed to provide
originals or copies of originals of any actual rail inspections, rail test car inspections, tie
inspection records, geometry car test records, Sperry Rail Service rail test records, or
other test results in response to Entergy’s requests, yet UP’s experts refer in their
statements to defects listed in test reports, and actually summarize data from test reports
in reply that were requested in discovery, but were not provided (refer to Hughes’
workpaper “M&NA Track Evaluation Analysis.pdf”).” Crouch Reb. V.S. at2n.1.
Consequently, any reference in the Defendants’ replies to track geometry or other test
results should not be considered since the supporting information was not provided to
Entergy.
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greatly overstated the difficulty that would be encountered in running loaded unit coal
trains on the M&NA portion of the requested through route with BNSF.” Reistrup Reb.
V.S. at 2. Mr. Reistrup explains that the M&NA’s topography is not too severe for
loaded unit coal trains, that UP’s own original routing decision confirms that the through
route is not inefficient, and that the staging and siding capacity proposed by Mr. Crouch

is sufficient to handle the anticipated Entergy traffic volumes. Id. at 3-12.

CONCLUSION

For the foregoing reasons, Entergy requests that the Board prescribe the
requested through route via BNSF-M&NA with an interchange at Lamar, Missouri, or
alternatively, at Aurora, Missouri.

In addition, Entergy requests that the Board preclude UP from including
tons moving under the prescribed through route in its calculation of annual diverted tons
under Section IV of the UP/M&NA Lease.

Because UP could effectively negate the effect of the Board’s action and
deprive Entergy of the ability to utilize the prescribed through route by exercising its
option under Section 3.01/3.04 to provide exclusive service to Independence, or the
option under Section 15(f) to terminate the Lease, the Board also should rule that any
such action by UP would constitute an unreasonable practice under 49 U.S.C. § 10702,
or, at a minimum, would be subject to challenge by Entergy and other interested parties

as an unreasonable practice.
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Finally, Entergy requests that the Board confirm that BNSF-M&NA are

obligated to participate in a through route to ISES from northern PRB origins, subject to

the same additional finding regarding the exclusion of such tonnage for rent calculation

purposes under the UP/M&NA lease.
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REBUTTAL VERIFIED STATEMENT
OF
RYAN TRUSHENSKI

My name is Ryan Trushenski. I submitted a Verified Statement on April 7,
2010 in support of Entergy Services Inc.’s (“ESI”) and Entergy Arkansas, Inc.’s (“EAI”)
Second Amended Complaint in this proceeding. I have reviewed the public and/or
redacted versions of the Reply submissions provided by the Union Pacific Railroad
Company (“UP””), BNSF Railway Company (“BNSF”), and Missouri & Northern
Arkansas Railroad Company, Inc. (“M&NA”), including the Verified Statements of F.M.
“Rick” Gough (UP) and Tommy Gibson (M&NA). This Rebuttal Verified Statement
will respond to various points that are contained in these submissions as they relate to
Entergy’s coal transportation strategy, deliveries, and reliability concerns.

L up

UP witness Gough has submitted testimony suggesting that the concerns
that Entergy has presented about UP’s future ability to provide reliable service are
somehow contradicted by Entergy’s decision in the aftermath of UP’s latest service crisis

in 2005-2006. Gough Reply V.S. at 5. In particular, Mr. Gough refers to Entergy’s

{

} Id. He further notes that more recently, at the

end of 2009, Entergy informed UP that it intended to {



} 1d. Mr. Gough claims that Entergy made this decision despite the fact that {
} Id.
I can assure the Board that Entergy’s decisions with respect to the volumes
it ships under the UP Contract were not a vote of confidence regarding UP service levels.

Rather, these decisions reflect the reality that {

}

Entergy has a duty to its electric customers to provide service in a cost-
effective manner. Preserving the benefits of the UP legacy contract and fully utilizing the .
rights and privileges available under that contract is consistent with that duty. That said,
there is nothing inconsistent with Entergy availing itself of the favorable rates of the UP
contract when UP is willing to perform its delivery obligations, while at the same time
seeking the right to take advantage of alternative transportation arrangements that will
protect its transportation requirements when UP is not willing or able to provide reliable
transportation. In fact, it also would not be inconsistent for Entergy to pay higher rates
in order to maintain a BNSF/M&NA alternative to assure reliable service during such
periods, particularly given that delivered coal costs tend to be less than other alternatives
(e.g., purchased power or natural gas) that we have been forced to rely upon in the past to
make up for deficient coal transportation service in the absence of a transportation

alternative.



As Entergy explained in earlier phases of this proceeding, Entergy
experienced a three-year period (2005-2008) where UP was claiming force majeure under
our rail transportation contract for 42% of the time. September 2, 2008 Mohl R.V.S. at 4;
July 11, 2008 Mohl V.S. at 7-8. Put another way, for 42% of this time period UP was
claiming that it was excused from performing its obligations under the UP/Entergy
Contract. While Entergy could turn to BNSF for service at White Bluff during such
times, there is currently no similar protection at Independence.

Also, the fact that UP service improved in 2009 and 2010 does not mean
that Entergy is no longer concerned that UP service breakdowns may occur in the future.
As the evidence in this proceeding demonstrates, there have been recurring periods of
severe UP service breakdowns: first, in 1993-1995; second in 1997-1998; and most
recently in 2005-2008. While Entergy cannot predict when the next breakdown will
occur, UP cannot state with certainty that there will not be a breakdown in the future.

Mr. Gough’s statement that Entergy chose to rely entirely upon UP
{ }
(Gough Reply V.S. at 5), also warrants a response. This statement is not entirely correct.

The current transportation rates that Entergy enjoys under the UP contract {



! ETSI Pipeline Project v. Burlington Northern, Inc., Civil Action No. B-84-979-CA
(U.S.D.C,,E.D. Tex.).



}
In light of this history, I do not believe it is accurate to state that UP has not
{ }
of its PRB coal shipments under the UP contract in periods when UP is able, and willing,
to fulfill its contract obligations. During such times, UP has a rate advantage. When UP
is not able, or willing, to fulfill its obligations, however, that advantage is mooted and thc;
real constraint on diversion becomes whether the transportation alternative can compete

with our replacement energy costs (i.e., natural gas or purchased power). Itis my
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understanding that in each of the three significant periods of service disruptions (1993-
1995, 1997-1998, and 2005-2008), it has always been the case that alternative rail
transportation would have been a lesser-cost alternative to the replacement energy
sources had UP not blocked Entergy’s ability to seek assistance from the other carriers.

UP also is wrong to suggest that Entergy’s decision {

} Again, Entergy’s hope is that UP will honor its contract. It also bears noting

that {
} in anticipation
of UP service failures should not be misconstrued by the Board as meaningful evidence

of any level of confidence in UP service.

II. M&NA

M&NA suggests that Entergy only requested that M&NA quote a rate
because we are interested in rate litigation before the STB. With all due respect to the
Board, and contrary to what M&NA may think, Eﬁtergy has no interest in incurring
millions of dollars of expense to litigate a rate. Instead, we have attempted to engage two
seemingly “independent” railroads (M&NA and BNSF) in dialogue that we would have
expected them to wholeheartedly embrace in a competitive marketplace. Instead, we
have received nothing but stonewalling from these two railroads, who appear more
concerned about potential retaliation from a “competitor,” than in serving the shipping

public.



I also am compelled to respond to MNA’s counsel’s suggestions that
Entergy “is unhappy with certain contract provisions, but is not willing to let the contract
terminate and challenge UP’s actual rates and common carrier service,” and that Entergy
“is using this proceeding to launch a collateral attack on the contract between Entergy
and UP.” M&NA has absolutely no basis for these factually deficient statements. As
explained above, the UP contract has significant value to Entergy when UP performs. It
is no secret that the rate levels reflected in this contract are favorable to Entergy, and that
Entergy believes that it is the attractiveness of the contract to Entergy that has caused it
to be disfavored during times of service constraint. That harms the public interest in two
ways. This treatment increases the harm that Entergy’s customers will experience when
UP will not, or cannot, perform because it interferes with Entergy’s and its customers
ability to obtain the full value of the UP legacy contract; and it increases the harm to
Entergy and its customers because as a shipper with a low delivered cost, when we are
forced to replace low-cost coal-fired generation with higher-cost replacement energy the
differential (i.e., the damages) will be larger for Entergy than for those with a higher
transportation cost. Entergy has brought this proceeding in the hopes that the Board will
assure that an existing transportation alternative can be implemented so that it will be
available to maintain reliable coal deliveries even when UP is unable, or unwilling, to
perform so that public harm can be minimized during periods of inadequate UP
performance.

Equally unfounded is the suggestion by M&NA that Entergy has not been

forthcoming in its rate discussions with M&NA. Gibson Reply V.S. at 30. Mr. Gibson
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suggests that Entergy did not provide “needed information,” and that specifically a letter I
wrote to Mr. Gibson on April 27, 2010 somehow suggests that we “are not seeking a rate
to use the M&NA service, but for some other purpose.” Id.

The suggestion that Entergy has not provided needed information
mischaracterizes both the information that M&NA requested and the response that I
provided on behalf of Entergy. First, the information sought was hardly “needed.” For
example, to my knowledge, Entergy has never been asked by any railroad that we have
ever dealt with to define the operations that the railroad would perform. Entergy does not
own locomotives and traditionally has left it to the carriers to determine issues relating to
power. Entergy suspects the same is true for all of M&NA'’s shippers as well. It is hard
to imagine a situation where it would be reasonable for the railroad to expect the shipper
to provide the power for a movement or to tell the carriers how the shipper wants the
power to be coordinated between the two railroads. Entergy is not a railroad and has no
interest in dictating the manner of operations that M&NA and BNSF would use on the
proposed through route.

Second, the suggestion that Entergy was not forthcoming with the
requested information is contradicted by the very clear responses that we provided to
M&NA. As my letter clearly reflects, Entergy answered the vast majority of the
questions asked, leaving unanswered only the questions that never should have been
asked (i.e., questions that are railroad matters) and the questions that the Board so far has
been unwilling to address (i.e., questions that relate to whether, and how, the MNA lease

penalty provisions will be applied).



M&NA'’s lawyers also erroneously refer to my April 27, 2010 letter as
support for their criticism that Entergy “has asked M&NA to quote a proportional rate
between an interchange point with BNSF (most likely Lamar and Aurora) and ISES for
unit coal trains.” M&NA Reply Argument at 17. This letter, however, makes clear that
Entergy has most certainly not demanded a proportional rate. As stated in response to
question 18: “Is Entergy willing to accept service provided under a joint rate quoted by
BNSF and M&NA, as is the right of the carriers? Yes, subject to Entergy’s right to
challenge any related common carrier rates and practices.” Thus, Entergy has clearly
advised M&NA that Entergy would be willing to accept service under a joint rate quoted
by BNSF and M&NA, subject to Entergy’s right to challenge any common carrier rates
and practices. This reservation, of course, is necessary because the Board has not
addressed whether or not it would be an unreasonable practice for UP to impose the

penalty provisions and/or take back the line.

III. BNSF

BNSF’s Reply filing suggests that it stands ready to cooperate with M&NA
to “develop a commercially reasonable BNSF-MNA through route.” BNSF Reply at 3.
BNSF notes, however, that it has concerns about the economics of such a through route,
and in particular needs “an assurance that Entergy will cover BNSF’s costs.” Id. BNSF
further suggests that it cannot offer a rate to Entergy for its portion of the through route

without knowing how these costs would be recovered. Id.



Entergy recognizes that — to the extent capital improvements are necessary
to enable a feasible through route — it is reasonable for the participating railroads to
recover their costs. Entergy, however, disagrees that it is up to the shipper to figure out
those costs and how to assign them. Entergy has requested a rate from BNSF and
M&NA. We are willing to, and have, disclosed the volume levels that are available near-

term {

} Entergy assumed that M&NA working with BNSF would be able to identify the
costs, if any, that would be incurred in upgrading the interchange and facilities needed to
accommodate these volume levels. Entergy further assumed that BNSF and M&NA
would have the ability to take these costs, combine them with their estimated costs of
service, and develop a rate for the transportation service. As volume levels changed, if at
all, Entergy expects that any related additional costs would be factored into future rate
discussions. In addition, Entergy would be willing to discuss other arrangements, under a
contract, for contributing to financing requirements, but BNSF’s and M&NA’s
unwillingness to engage in any such discussions has prevented any progress of that
nature.

Instead of a rational response along the above lines, Entergy has been met
with responses from BNSF that suggest that it has no real interest in cooperating with

M&NA on the establishment of a through route. Its actions, like M&NA'’s, have done
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nothing to advance this effort and appear instead to be designed only to delay and disrupt

Entergy’s ability to obtain relief from the restrictions of the UP/M&NA Lease.
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REBUTTAL VERIFIED STATEMENT
DANIEI?]F;. GRAY

My name is Daniel B. Gray. I am the same Daniel Gray that submitted a
Verified Statement in this proceeding on April 7, 2010. I also submitted a July 11, 2008
Verified Statement (“2008 Statement”) and a September 2, 2008 Rebuttal Verified
Statement (“2008 Rebuttal Statement”) in the earlier stages of this proceeding. I am
submitting this Rebuttal Verified Statement in response to the Reply Verified Statement
that Mr. F.M. “Rick” Gough submitted on behalf of Union Pacific Railroad Company
(“UP”) on June 4, 2010.

In my earlier statements, and in particular my 2008 Rebuttal Verified
Statement, I addressed many of the points that Mr. Gough is making in his most recent
statement. Rather than repeat this testimony again, I am attaching a copy of my 2008
Statement as my Exhibit 1 and my 2008 Rebuttal Statement as my Exhibit 2. The
purpose of this Rebuttal Verified Statement is to address the points that I have not already
covered in my earlier testimony, and to identify the portions of my past testimony that are
responsive to Mr. Gough’s latest Verified Statement.

I. UP’s Interference with M&NA Service and Performance Levels

At page two of his Reply Verified Statement, Mr. Gough states that his
earlier testimony explains why Entergy was “wrong” in claiming that the UP/M&NA
Lease was an impediment to coal deliveries in three periods in which Entergy

experienced significant railroad service disruptions: the 1993-1995 service disruptions
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that followed the Midwest flooding in 1993; the 1997-1998 service disruptions that
followed the UP/SP merger; and the 2005-2006 service disruptions that followed UP’s
realization that the Joint Line was in a state of disrepair and needed substantial
rehabilitative maintenance. Mr. Gough claims that his earlier testimony in August 2008
showed that none of these periods of disruption were “caused or exacerbated by the
UP/M&NA Lease.” He also claims that he refuted testimony that UP had denied Entergy
requests that UP waive the lease’s interchange and contingent rent provisions. Gough
Reply V.S. at 2, citing August 2008 Gough V.S. at 3-8.

In my 2008 Rebuttal Statement, I responded to Mr. Gough’s claims that the
UP/MNA lease did not act as an impediment to Entergy’s ability to obtain alternative
transportation service during the various UP serviced meltdowns. I demonstrated that
Mr. Gough had mischaracterized the events and deceptive methodology through which
UP refused to waive the restrictions in the UP/M&NA Lease. Exhibit 2 at 2-3. I
explained how UP used its market position to leverage Entergy into withdrawing the
request for a waiver as a condition to UP’s proposed plan to increase coal deliveries to
Independence and White Bluff. Id. As I noted, this withdrawal was under duress. It did
not take Entergy long to realize that UP would not live up to its promise and delivery
levels quickly deteriorated once UP got us to withdraw the request. /d.

Significantly, I see that Mr. Gough has not disagreed with my earlier
testimony. Instead, he simply says he has already addressed Entergy’s testimony about

the role of the lease. In fact, my 2008 Rebuttal testimony as to the 1993-1995 events has



never been rebutted. Accordingly, by only incorporating Mr. Gough’s August 2008 UP
verified statement, UP has never responded to my rebuttal on these points.

Similarly, Mr. Gough’s reference to his August 2008 verified statément
does not respond to my rebuttal testimony regarding the 1997-1998 service problems.
Gough Reply V.S. at 2. I addressed Mr. Gough’s testimony regarding 1997-1998 at
pages 3-5 of my 2008 Rebuttal. Exhibit 2 at 3-5. Mr. Gough’s Reply V.S. ignores the
points that I made in response to his characterizations of the 1997-1998 facts. Again, Mr.
Gough’s incorporation of his August 2008 statement without addressing my rebuttal
points to that statement leaves my responses on those points unrebutted.

Mr. Gough also is incorrect in his statement that his prior testimony showed
that Entergy never asked UP to allow alternate BNSF-M&NA service to Independence in
2005-2006. Gough Reply V.S. at 3, citing Gough August 2008 V.S. Again, Mr. Gough
claims his earlier testimony addressed the issue when, in fact, my 2008 Rebuttal has
already explained why his testimony was inaccurate and/or misleading. For example, one
of the points that I made in September 2008 was that neither M&NA nor UP offered any
facts to rebut my comments concerning the discussions I had with M&NA personnel
about whether UP would allow M&NA to assist during the 2005-2006 crisis. Exhibit 2 at
6. Neither Mr. Gough nor M&NA have rebutted my comments in their replies here.

I have also already explained the flaws in Mr. Gough’s testimony that
“UP’s service to the Independence plant since the 2005-2006 period has been strong.”
Gough Reply V.S. at 5-6. Mr. Gough refers to statistics that are based on comparisons of

UP’s deliveries to information provided through the National Coal Transportation
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Association (“NCTA”). As I explained in my earlier Rebuttal, UP’s performance
obligation is defined by the coal transportation agreement, and not the non-binding
NCTA nomination process. Exhibit 2 at 7-8. As I showed in that testimony, UP
delivered only { } of our contract declarations in 2005 and only 92.7% in 2006,
leaving Entergy short almost { } million tons. Id. That shortage was enough coal to

run one unit of the Independence station for almost an { }

IL. BNSF’s Performance Levels

At page 3 of his Reply V.S., Mr. Gough suggests that BNSF’s service was
also affected by the impairment of the Powder River Basin (“PRB”) Joint Line in 2005-
2006 and that BNSF was not in a position to provide new service to Independence. He
further notes that UP “encouraged” Entergy to shift tons to the BNSF for delivery to
White Bluff, so that UP could divert train sets from White Bluff service to Independence
service. He even suggests that UP was performing at a level higher than BNSF at the
White Bluff plant, and at an even higher level at Independence.

Mr. Gough’s characterization of BNSF’s service levels during 2005-2006 is
wrong for several reasons. First, he bases his conclusion on an analysis of NCTA
percentage deliveries, rather than on a comparison of deliveries to the contract
performance standards that govern. BNSF’ 2005 service levels, when properly
considered based on contract performance standards and contract nominations, were
comparable to UP’s. BNSF only claimed force majeure for a three week period and

worked diligently with us to honor its contract commitments. UP, on the other hand,
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sought to avoid its delivery obligation by claiming force majeure for nearly seven
months.

As to Mr. Gough’s suggestion that UP’s supposed offer to allow BNSF to
deliver more coal to White Bluff would allegedly freeing trains for Independence service,
UP was simply looking to be relieved of its obligations under its coal transportation
agreement with Entergy. It was our view, and remains our view, that UP’s underlying
service failures were not relieved by its claim of Force Majeure — a claim that we
challenged in the Arkansas State Court litigation initiated by UP. As was often the case,
UP’s offer to “help” by allowing BNSF to move more tons was not without strings — it
would have required us to release UP from its obligation to transport coal to White Bluff
under our contract. As I noted in my September 2008 Rebuttal, release from the volume
commitment in our contract simply would have freed UP to move more tons to its higher
revenue coal shippers — shippers that we believed were already benefitting at our
expense. Exhibit 2 at 7.

I have also been advised that UP has criticized Entergy’s URCS
calculations because Entergy’s expert, Tom Crowley, determined the distance from the
PRB coal mines based on an average distance. It is my understanding that Mr. Crowley
used the average distance based on an assumption that Entergy will be purchasing coal
for Independence from a variety of sources in future years. Crowley V.S. at 8. By
contrast, UP apparently assumed that Entergy would continue to source all of its

Independence coal from the PRB mines from which it obtained coal in 2009.



The assumption that Entergy will continue to purchase coal for ISES from

the same PRB mines and in the same quantities in future years is not well-founded.

{

}

In 2011 Entergy plans to take approximately {

} Entergy does not have coal
supply commitments that go beyond { } at this time, and will make any coal source
determinations based on economic and quality considerations for these and all other
presently uncommitted tonnages. Given the many sources that are available, there is no

basis for UP’s assumption the coal that Entergy could potentially ship to Independence



via the requested through route in the forthcoming years necessarily would originate at

the same 2009 sources from which Entergy purchased coal (and in the same proportion).



VERIFICATION

1, Daniel B. Gray, verify under penalty of perjury that I have read the
foregoing Rebuttal Verified Statement and know the contents thereof; and that the same
are true and correct. Further, I certify that I am qualified and authorized to file this

statement.

/5.

Daniel B. Gray

Executed on: July _7;, 2010






VERIFIED STATEMENT
OF
DANIEL B. GRAY

My name is Daniel B. Gray. I am currently Administrator Coal
Transportation for Entergy Services, Inc. (“ESI”’). My business address is 10055
Grogan’s Mill Road, Parkwood II Building, Suite 300, The Woodlands, TX
77380.

I have been employed by an Entergy company since 1980, when I began

my Entergy career with Gulf States Utilities Comp;a_n_y_(_rgv_v_@r_nggggy_ﬁulf States _
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coal-fired generaung piaits, the White Bluff Steam Electric Station (“White

Bluff”) and the Independence Steam Electric Station (“Independence™).

In my current position at ESI I am responsible for the day-to-day
administration of Entergy’s coal transportation arrangements for all of the coal
fired generating stations which it operates. These duties include involvement in

the procurement, negotiation and administration of the coal transportation



contracts for the three coal-fired generating plants operated by Entergy. I have
responsibility for scheduling deliveries, managing trainsets, and coordinating with
the railroads, the generating plants and mines to make sure that our trainsets are
operating as efficiently as possible. I am also involved in transportation planning
activities.

In the course of my duties relating to the Independence Station I have
reviewed and become familiar with the 1992 lease agreement between the Union
Pacific Railroad Company (“UP”’) and the Missouri & Northern Arkansas Railroad
(“M&NA”) (see Counsel’s Exh. No. 1), elements of which Entergy is challenging
through its Complaint in STB Docket No. 42104 and Petition for Revocation of
Exemption in STB Finance Docket No. 32187. I am submitting this Verified
Statement to provide factual details relating to how the terms of the UP/M&NA
Lease have been a serious impediment to Entergy’s ability to obtain all of the coal
deliveries that have been needed at the Independence Station since the lease
became effective in 1992.

The M&NA/UP Lease Agreement

Since 1983, UP has delivered PRB coal to White Bluff and Independence
pursuant a series of coal transportation agreements. Initially the coal was
originated by UP and interchanged with the Missouri Pacific Railroad Company
(“MP”) .at Kansas City. MP then transported the coal via its Carthage Subdivision

— which is included in the line currently operated by M&NA — for delivery to



Independence.! MP continued to move the coal over this routing from 1983 until
1989, when UP — which by then had acquired control of MP — proposed a reroute
of the traffic over its own lines to North Little Rock and then over to Diaz, from
which point UP would move over a short stretch of MP trackage to the
Independence plant. Entergy agreed to the changed routing based on assurances
that service would not be less efficient, along with some contract concessions that
were designed to compensate Entergy for the increased mileage on its railcars.

In 1992, UP transferred virtually all of its Carthage Subdivision to M&NA.
I have personally reviewed the agreements relating to this transaction in the course
of performing my duties for ESI. In total, the line at issue was comprised of about
491 miles of track in Arkansas, Missouri and Kansas. In transferring this line to
M&NA, UP sold a 102 mile stretch located in the middle of the Carthage
Subdivision between Bergman, Arkansas and Guion, Arkansas, and entered into a
long term lease agreement covering the east and west ends. The M&NA/UP lease
agreement covers approximately 389 miles of track. On the east end, UP leased
the track between Guion and Diaz Junction, Arkansas. On the west end, UP
leased the track between Bergman, Arkansas and Pleasant Hill, Missouri, and
some connecting branch lines.

After the sale/lease of the Carthage Subdivision to M&NA, UP asked

Entergy to consent to the use of M&NA as a subcontractor for performing all

' Prior to the execution of the 1983 Agreement, Independence coal was transported pursuant to a tariff
arrangement that involved Burlington Northern Railroad Company transporting the coal from PRB origins
to Kansas City for interchange to MP, with MP then delivering the coal to Independence.
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services for UP between Newport, Arkansas and the Independence plant. By
agreement dated May 27, 1993, Entergy agreed to this request. See Counsel’s
Exh. No. 6. This agreement, however, was conditioned on Entergy’s right, on
seven days’ notice to UP, to require UP to resume performance of these services in
lieu of M&NA at Entergy’s request.

From 1993 through 1998, the Independence coal continued to be routed
through North Little Rock and Diaz for interchange to M&NA. During this
period, the portion of the Carthage Subdivision west of Independence was not
utilized for either empty or loaded coal trains. As explained below, in the Fall of
1997, M&NA moved some empty trains west from Independence to interchange
with UP at Kansas City on a temporary basis. In 1998, the carriers adopted this
routing for all Independence empties. Currently, M&NA interchanges loaded coal
trains with UP at Diaz, Arkansas, delivering the loaded coal trains to
Independence for unloading and returning the unloaded coal trains via its line to
Kansas City for interchange with the UP.

M&NA maintains interchanges with other railroads, although as others
explain and as my experience detailed below has confirmed, the lease contains
restrictions that render these interchanges with other carriers ineffective for
Entergy’s purposes. In particular, there are provisions in the lease that require
M&NA to pay UP a “rental” payment that is inversely related to the percentage of
traffic it interchanges with carriers other than UP, i.e., the lower the percentage of

total traffic that M&NA interchanges with UP, the higher the rent payment that
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M&NA must pay to UP. This effectively restricts the amount of traffic that
M&NA can economically interchange with carriers other than the UP. M&NA
has physical interchanges with the BNSF Railway Company (“BNSF”) at Lamar,
Aurora, and Springfield, Missouri, as well as Fort Scott, Kansas. M&NA also has
physical interchange capability with BNSF and Kansas City Southern Railway

Company (“KCS”) at Kansas City, and with KCS at Joplin, Missouri.

The 1993-1995 Service Crisis

I first became aware of the restrictive nature of the M&NA/UP Lease
Agreement in connection with serious coal delivery shortfalls that Entergy
experienced at its Arkansas coal plants in 1994-1995. UP initially blamed these
problems on inventory rebuilding following severe flooding in the Midwest that
occurred in the summer of 1993. However, it became apparent that other
significant factors also contributed to the shortfall including sharp increases in UP
coal traffic in 1994 and 1995, questions concerning adequate rail capacity to
handle the increased volumes, and difficulties associated with the UP’s integration
of the newly acquired Chicago & Northwestern Transportation Company. The
combination of these events put Entergy’s coal deliveries at significant risk
throughout 1994 and into 1995. For example, in 1994 alone, UP incurred deficit

tonnages to Entergy {| |} }EEEE; tons out of a total planned annual

volume of 13 million tons.



Based on its concerns about the level of deliveries, Entergy began exploring

the possibility of supplementing coal deliveries to Independence. Specifically,
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On May 17, 1994, I personally contacted UP’s Entergy account

representative, Mr. Steven Jensen, and requested that he {|| GGG

I . 1 confirmed

this request in writing. See Exhibit DBG-3. As reflected in my May 17, 1994

letter, Entergy specifically noted that { |

}.
As a result of { [N
I . Cntergy had to curtail generation of electricity

at Independence during portions of 1994. In order to replace the generation that
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was lost during this curtailment, Entergy had to resort to purchased power at
substantially higher costs than would have been experienced had UP either
delivered all the coal that Entergy needed or allowed BNSF/M&NA to deliver
supplemental coal to replace the coals that UP was not delivering,

The 1997-1998 Service Crisis

Regrettably, history repeated itself in 1997 and 1998. During the second
quarter of 1997 Entergy began noticing that cycle times to Independence were
increasing at an alarming rate. The service problems continued through the
remainder of 1997 and 1998. Once again, Entergy experienced significant
delivery shortfalls exceeding {_} tons.” Entergy again curtailed
generation at its Arkansas plants in an effort to conserve coal, and was faced with
the need to replace lost generation with either alternate coals or other replacement
energy sources, such as purchased power, at substantially higher cost to its
consumers.

I was involved in the efforts to obtain much-needed supplemental coal
deliveries during the 1997-1998 UP service crisis. These efforts were detailed for
the Board by Mr. Charles W. Jewell, Jr., then Director of Coal Supply for ESI, in a
Verified Statement submitted on October 23, 1997 in Finance Docket No. 32760
and 32760 (Sub-No. 21) (Copy attached as Exhibit DBG-4). Ireported to Mr.

Jewell in 1997 and was aware of the events Mr. Jewell describes in his statement.

2 Entergy sued UP in Federal District Court in Nebraska for breach of contract relating to these delivery
shortfalls. The District Court ruled that UP had breached the parties coal transportation agreement in
creating deficit tons, and failing to make up those tons. See Entergy Services, Inc. v. Union Pacific R.R., 35
F. Supp. 2d 746 (D. Neb. 1999). The case was ultimately settled by the parties in the summer of 2000.
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In addition, I participated in the efforts to obtain UP’s consent to allow
supplemental deliveries via BNSF/M&NA.

As the service crisis dragged on into 1998, Entergy renewed its request to
UP for permission to allow BNSF/M&NA to move supplemental coals to
Independence. On April 7, 1998, Mr. Jewell asked UP to allow BNSF to use
trackage rights that it had obtained in the UP/SP merger so that it could reach Diaz
and then interchange trainsets to M&NA. See Exhibit DBG-5. Entergy noted that
the continuing deficits were causing curtailments and that Entergy was incurring
“very substantial additional costs for electricity generation from natural gas and
for power purchases.” Id. at 2. Even worse, Entergy noted that the delivery
shortfalls had Entergy “in a very precarious position with regard to its ability to

meet system demands for electricity this coming summer.” Jd. Despite these dire

circumstances, {
R
.}

The 2005-2006 Service Crisis

While service levels were somewhat stable during 2000-2004, Entergy
began to see service declines going into the first quarter of 2005. By the Second

Quarter of 2005, the declines had once again reached the crisis point. As has been

> {



much-publicized, UP claimed that the disruptions in the delivery chain were the
result of a claimed Force Majeure event relating to deterioration of track

" conditions on the PRB Joint Line. UP made clear in public statements, as well as
in its direct communications with Entergy, that it was not going to be able to
deliver all of the coal that Entergy required under its Coal Transportation
Agreement for Independence until rehabilitative maintenance was completed on
the Joint Line. Instead, UP announced its intention to ration coal to its PRB
shippers while it repaired its lines, and that each shipper would be receiving
approximately 85% of its need.

In an effort to mitigate the harms that were being caused by the UP delivery
shortfalls — shortfalls that we did not believe were the product of events beyond
UP’s control — Entergy again looked at potential alternative sources of coal to
replace the UP under-deliveries. Among the alternatives that we looked at was the
possibility of moving foreign coals to Independence through the Illinois Central’s
Rail Marine Terminal (“ICRMT”) at Convent, Louisiana. There were at least two
potential routings available from ICRMT. One involved CN/UP/M&NA, and the
other involved CN/KCS/M&NA. Given the significant service issues that UP was
experiencing on its system, and that Entergy was using CN/KCS to transport
foreign coal to another one of its plants, Entergy decided that it made sense to
pursue the CN/KCS/M&NA option.

Discussions with M&NA continued between March and October. {JJJJli
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with CN/KCS/M&NA and to deal with UP for the UP/CN/M&NA move.
Unfortunately, it was not until 2007 that we were finally able to move the tons.

Our experience in 2006 with M&NA confirmed, once again, that the -
absence of an independeni M&NA left Entergy in a very precarious position with
regard to its ability to meet system demands for electricity during summer peak
burn periods. Because of UP’s service difficulties, Entergy again — marking the
third time since the UP/M&NA lease was executed — had to curtail generation at
its Arkansas coal stations in order to conserve coal. For the period from the First
Quarter of 2005 through the Fourth Quarter of 2006, UP created deficits of
approximately {[J ] }JEEEE; voder our rail agreement. Once again, the
absence of the ability to supplement coal deliveries, in part due to the UP/M&NA
lease restriction, caused Entergy to incur substantial additional costs in order to
replace the generation that could have been produced had UP delivered all the coal
that Entergy required.*

Conclusion

As the above experience reflects, the presence of the paper barrier in the
UP/M&NA lease has been a very effective bar to M&NAs ability to interchange
traffic with BNSF for delivery of supplemental coals to Independence Station

during UP’s various service crises. But for this restriction, Entergy could have

4 UP and Entergy again found themselves in litigation — this time in State Court in Arkansas. See Union
Pacific R.R. v. Entergy, No. CV2006-2711, In the Circuit Court of Pulaski County, Arkansas, Sixth
Division, UP initially commenced the litigation and requested a declaratory ruling that its performance was
excused because of a Force Majeure event. Entergy counterclaimed for breach of contract. The litigation
was recently settled in April 2008.
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avoided, or at least minimized, the need to curtail generation during each of these

service crises, thereby greatly reducing the costs to its consumers.
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VERIFICATION

STATE OF TEXAS }
} ss:
COUNTY OF HARRIS }

DANIEL B. GRAY, being duly sworn, deposes and says that he has read
the foregoing statement, knows the contents thereof, and that the same are true as

stated.

Daniel B. Gray

Subscribed and sworn to before me this
9 _day of July 2008

My Commission expires M

/,

ALICIA RENEE GARIBAY

Notary Public, State of Texas
My Commission Expires

Seplember 30, 2009




EXHIBIT DGB-1 TO DBG-3

REDACTED



EXHIBIT DGB-4



BEFORE THE
SURPACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-< CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

bt Yot Mt Ve Nt W e Wt e Yt Nt
o)
k=]
[o )
W
N
~J
{2}
o

PETITION OF ENTERGY SERVICES, INC.
. AND ENTERGY ARKANSAS, INC. FOR
MODIFICATION OF DECISION NO. 44 OR, IN
THE ALTERNATIVE, FOR ADDITIONAL CONDITION

PUBLIC, REDACTED VERSION

ENTERGY SERVICES, INC. and its
affiliate ENTERGY ARKANSAS, INC.

By: O. H. Storey
Deputy General Counsel
Entergy Services, Inc.
Mail Unit L-ENT-26D
639 Loyola Avenue
New Orleans, LA 70113

C. Michael Loftus

OF COUNSEL: Frank J. Pergolizzi

. Andrew B. Kolesar III
Slover & Loftus 1224 Seventeenth Street, N.W.
1224 Seventeenth Street, N.W. Washington, D.C. 20036
Washington, D.C. 20036 (202) 347-7170
Dated: October 23, 1997 Their Attorneys

.
-

£
o
%!

R

Q:..'-.

ENT0506



BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket Nos. 32760
and 32760 (Sub-No. 21)
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VERIFIED STATEMENT OF
CHARLES W. JEWELL, JR.
My name is Charles W. Jewell, Jr. I am the Director,
Coal Supply for Entergy Services, Inc. ("ESI"). My office
dddress is 10055 Grogans Mill Road, Suite 300, The Woodlands,
Texas 77380.
" I joined ESI (in my present position) on March 31,
1997. Prior to joining Entergy, I was employed by PacifiCorp, a
large investor-owned electric utility operating in the northwest-
ern United States,.as Director of Coal and Fuel Supply. I held
that position for approximately four years. Prior to joining
PacifiCorp, I worked for several coal companies, primarily in the
financial and business development areas. I have a B.S. in
Accounting from West Virginia University and a Masters in Busi-
ness Administration from Marshall University.
As Director, Coal Supply for ESI, I am responsible for
the acquisition of coal and related transportation for all of the

electric utility operating subsidiaries of Entergy Corporation.

ENTO0523



Entergy Corporation is an investor-owned public utility holding
company registered pursuant to the Public Utility Holding Company
Act of 1935. Tbe Entergy operating companies include Entergy
Arkansas, Inc. ("Entergy Arkansas®, formerly known as Arkansas
Power & Light Company); Entergy Gulf States, Inc. (formerly Gulf
States Utilities Company); Entergy Louisiana, Inc. (formerly
Louisiana Power & Light Company); Entergy Mississippi, Inc.
(formerly Mississippi Power & Light Company); and Entergy New
Orleans, Inc. (formerly New Orleans Public Service, Inc.). ESI
is a wholly-owned subsidiary of Entergy Corporation, and acts as
agent for the above-named operating companies in acquiring fuel
and related transportation for their coal-fired power plants. In
this Verified Statement I will focus in particular on Energy
Arkansas.!

The purpose of this testimony is to provide the Surface
Transportation Board ("Board") with facts concerning the present
critical situation faced by Entergy as a result of UP's continu-
ing and very severe servicé problems in transporting coal to
Entergy Arkansas’ two large coal-fired plants in Arkansas, the
White Bluff Steam Electric Station ("White Bluff") and the
Independence Steam Electric Station ("Independence"). I will
also demonstrate Entergy’s need for modification of the White
Bluff build-out preservation condition imposed by the Board in

granting merger authority to Union Pacific Railroad Company

! I will refer to ESI and Entergy Arkansas, Inc. collec-

tively as "Entergy" in my testimony.

-2-
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("UP") and Southern Pacific Transportation Company ("SP") in
1996. This condition, which I will refer to as the "White Bluff’
condition", is described in more detail on page 2 of Entergy's

accompanying Petition for Modification in this proceeding.

I. BACKGROUND

Entergy Arkansas produces, distributes and sells
electric power to approximately 600,000 residential, commercial
and agricultural customers located in 63 counties in Arkansas,
and also engages in the wholesale power market. Its White Bluff
énd Independence plants collectively consist of four units (two
.at each plant}, with a combined capacity of approximately 3,337
megawatts. Each plant normally burns approximately 6.5 million
tons of coal annually, or 13 million tons in total, all of which
is produced in the southern Powder River Basin of Wyoming, and'
all of which is transported to the plants by rail (specifically,
by UP). Entergy’'s present coal supply and transportation
arrangements for the White Bluff and Independence plants are
described at pp. 5-8 of the Verified Statement of Roy A.
Giangrosso (who was then ESI’s Director, Coal Supply) in Enter-
gy’'s Comments in this proceeding served March 29, 1996.

Entergy’s present rail transportation contract with UP,
known as the "Interim Agreement", whose term runs through

requires that 100% of the coal

destined to White Bluff and Independence

be transported by UP. Unfortunately, the level of service

-3-
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provided by UP in transporting coal to éhese plants under the .
Interim Agreement is abysmal. As I will describe in more detail
below, UP is completely failing to meet the service standards set
forth in the Interim Agreement, with the result that Entergy is
unable to receive all the coal these plants need to meet their
generation requirements. Entergy has been forced to curtail burn
(and thus generation) at these plants, and either purchése more
expensive power from the grid or use more expensive gas genera-
tion.

In order to remedy the present situation, which is
growing to near-critical proportions due to UP’s continuing
service crisis in the south-central part of the nation, Entergy
must supplement UP’s inadequate coal transportation service with
trénsportation by other rail carriers, in particular the Burling-
ton Northern and Santa Fe Railway Company ("BNSF") -- which also
serves the PRB mines in Wyoming -- at White Bluff.? It is for
this reason that Entergy is requesting the Board to modif? the
White Bluff condition previously imposed in approving the UP/SP
merger to enable BNSF to serve the White Bluff plant immediately,
without waiting for construction of the

build-out.

2 BNSF service to White Bluff would enable UP to concen-

trate on providing service to Independence.
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The build-out involves construction of a 21-mile line
to a connection with the former SP Memphis-Houston line at Pine
Bluff, AR. BNSF was granted trackage rights over this line as a
condition to the UP/SP merger, and the White Bluff condition will
enable BNSF to use these trackage rights to access the White
Bluff plant after the build-out is completed. It will take
approximately three years to construct the build-out, from
engineering design to final completion, so completion will not
occur until approximately the year 2001. 1In the interim, without
the relief requested herein, Entergy must rely on UP to haul coal
to its Arkansas power plants -- a totally unacceptable situation
considering UP’'s failure to meet Entergy’s coal delivery require-

ments.

IT. UP’s CONTRACTUAL SERVICE COMMITMENTS

Entergy presently operates 18 trainsets, each consist-
ing of 115 high-capacity aluminum cars acquired by Entergy in
1995, in PRB coal service to the White Bluff and Independence
plants. The economics of acquiring and using this equipment are -
dependent on an assured level of rail service. Thus, Entergy’s
Interim Agreement with UP (which became effective in 1990)
contains a service standard, under which UP has committed to
transporting coal from the PRB mines to White Bluff

"Elapsed Transit Time" (excluding specified time for
loading coal trains at the mines and unloading them at the

plants) of hours in the case of White Bluff and hours in

-5-

ENT0527



the case of Independence. If UP fails to meet its
Elapsed Transit Time , it then
has a deficit, which it must make up

If UP incurs a deficit and
fails to make it up it is obligated to pay

Entergy liguidated damages

UP is also under an express contractual obligation to
exercise good faith in avoiding the creation of deficits. It is
Entergy’s position that the make-up and liquidated damages
provisions of the Interim Agreement are not intended t& be used
as substitutes for contract transit time requirements in the
chronic, pervasive manner that UP has resorted to in recent

years.?

? vVirtually identical service standards are also contained

in Entergy’s original rail transportation contracts with UP and
its then-partner, the Chicago and North Western ("CNW"), and with
Missouri Pacific, which were signed in 1983. These agreements
are also described in Mr. Giangrosso’'s Verified Statement filed
as part of Entergy’s Comments of March 29, 1996.

-6-
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UP’s average Elapsed

Transit Time was hours for coal trains moving to the White
Bluff plant and hours for coal trains moving to the Indepen-
dence plant. These cycle times exceeded the contractual standard
by an average of hours in the case of White Bluff and hours
in the case of Independence.

UP’'s average Elapsed Transit Times ballooned to hours
for White Bluff and hours for Independence.

these transit times soared

even further, to hours and hours, respectively. On aver-
age, UP exceeded its contractual
service standard by hours, or %. up
exceeded its service standard by an average of hours, or

%- ) UP exceeded its service standard by an
average of hours, or %.

These poor cycle times resulted in deficit tonnages --
the volumes of coal by which UP fell short of the quantity it
should have transported in the trainsets provided by Entergy had

it met its service standard --
addition, UP has effectively "rolled over" deficits

, and the cumulative deficit stood at about

We are seeing
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no improvement in UP’s cycle times
and the deficit is growing at an accelerated rate.

As a direct result of UP’'s dismal performance in
transporting coal to the White Bluff and Independence plants,
the inventory of coal stockpiled at the plants, which Entergy
attempts to keep at a level equal to days’ projected coal
burn, has rapidly dwindled. At present, the inventory amounts
to only days at White Bluff and days at Independence. The
reduced inventories, with no prospect of improvement in UP's
sexvice, have resulted in Entergy Arkansas’ curtailing burn (and
thus the generation of electricity) at these plants. As a
result, the Entergy system (which is economically dispatched) has
had to purchase more expensive power from the grid and shift more
generation to its expensive gas-fired plants. Given UP‘s virtual
service meltdown south of Kansas City, which Entergy does not
expect UP to be able to remedy in the foreseeable future, the
situation is becoming critical for Entergy (and, I understand,

for other utilities particularly in Texas).

III. ENTERGY'S ATTEMPTS TO USE ALTERNATE RAIL SERVICE

Entergy has repeatedly informed UP of the Qital impor-
tance of compliance with its service commitments under the
Interim Agreement, and of the worsening situation in terms of
inventory and reduced coal burn at the White Bluff and Indepen-
dence plants. Entergy has had several meetings and conference

calls with UP, to no avail. Finally, on September 23, 1997, I

-8-
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wrote to UP’s Senior Vice President in charge of coal marketing
and transportation, Art Peters, and informed him that the situa-
tion had deteriorated to the point where Entergy believed UP had
ﬁaterially breached its contractual obligations under the Interim
Agreement. A copy of my letter to Mr. Peters is attached hereto
as Exhibit CWJ-1.

Mi September 23 letter also requested UP‘s permission
to waive the 100%-volume requirement of the Interim Agreement,
and sought UP’s cooperation in making alternative transportation
arrangements with other carriers, in particular BNSF. Finally,
we reqguested definitive assurances from UP as to its ability to
meet its contracted service standard in the future, and indicated
that the matter had to be resolved by September 30, 1997.

Mr. Peters did not respond to my September 23 letter
until late on October 3, 1997 (after the lawsuit.discussed below
had been filed). A copy of Mr. Peters’ October 3 letter is
attached hereto as ,Exhibit CWJ-2. To say thg least, his response

did not provide the kind of assurances Entergy had requested
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Equally important, Mr. Peters’ October 3 letter reject-
ed Entergy’s request.that UP waive the volume requirements of the
Interim Agreement and cooperate with Entergy in arranging alter-

native transportation service with other carriers to help Entergy

through the present crisis.

-i0-
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Given UP’s continuing service deterioration® and its
refusal to respond in a meaningful way to our requests for
cooperation in resolving the present crisis, on October 3, 1997,
Entergy filed suit in the United States District Court for the
Middle District of Louisiana alleging that UP has materially
breached both the Interim Agreement and the underlying 1983
Agreements due to its continuing failure to meet the contractual
service standards, and seeking both the right to terminate the
agreements and damages. Entexgy Services, Inc. and Enterqy
Arkansas, Inc. v. Union Pacific Railroad Company, Civil No. 97-

967-B-M3 filed October 3, 1997. A copy of the complaint in this
action is attached hereto as Exhibit CWJ-3.

The modified condition being sought here would remove
an impediment to Entergy obtaining effective relief through the
federal court action. - With the modified condition, Entergy would
be able to make alternative transportation arrangements with

BNSF.

- IV. CONCLUSION
UP’s present service difficulties are a dirxect result
of its haste and failure to plan adequately in implementing its

merger with SP. Entergy urgently needs the Board’s help in

- ® As an example of how bad things are, on September 29,
1997 one of our trains was released after unloading at the White
Bluff plant. UP then took the empty train to Durand, KS, where
it arrived on September 30. The train was then parked on a
siding and the locomotives removed. This train was finally
returned to service on October 11, but other trains either are
not moving or have been removed from service from time to time.

-12-
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 obtaining subsfitute rail service to make up for UP’s merger-
related inability to keep the White Bluff and Independence plants
supplied with coal.

On behalf of Entergy, I respectfully urge the Board to
modify the White Bluff build-out condition to enable BNSF to
serve the White Bluff plant directly, using its existing trackage
rights over the UP line that passes right by the plant, until

Entergy is able to construct the build-out.

-13-
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g Exhibit CWJ-1
Page 1 of 3 Entergy Services. inc.

—— Parxwoaq «f Builaing. Suite 300
n e’gy . “0055 Grogars Mil Roaa
The Wooatangs TX 77380
Te1 281 297 3562

Charles W. Jewell, Jr.
Srecor
Sdar Sucoiy

September 23, 1997

VIA FACSIMILE AND
CERTIFIED MAIL/RETURN RECEIPT REQUESTED

Mr. Art Peters

Senior Vice President

& General Manager

Union Pacific Railroad Company
1416 Dodge Street, Room 500
Omaha, NE 68179

RE: Breach of Railroad’s Service Commitments

Dear Mr. Peters:

Entergy Arkansas, Inc. currently receives rail transportation services to its
Arkansas coal plants from Union Pacific Railroad Company pursuant to Interim Rail
Transportation Agreement ICC-WRPI-C-0065, dated October 1, 1991, which superseded
certain provisions of Agreement ICC-UP-C-0505 and Agreement ICC-MP-C-0430. Upon
termination of the interim agreement, the terms of Agreements [CC-UP-C-0505 and ICC-.
MP-C-0430 again are applicable, subject to amendment/renegotiation.

Entergy’s coal plants in Arkansas have experienced significant shortages in coal
deliveries from Union Pacific. As a result of these delivery shortages and Union Pacific’s
failure to meet the service standards set forth in the agreement, Entergy, among other
things, has been forced to curtail its coal bums, seek alternate fuel sources and purchase

“electric power from other sources, all to the detriment of Entergy and its ratepayers.

Based on Union Pacific’s actions and its inadequate responses to concemns
expressed by Entergy representatives, Entergy believes that Union Pacific has breached
its contractual obligations under the agreement. Specifically, Entergy believes that Union
Pacific, among other things, has failed and refused to abide by the contractual obligations
with respect to cycle times, minimum train lading weight and the good faith obligation to
avoid creating deficit tonnages.
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Exhibit CWJ-1
Page 2 of 3

Mr. Art Peters
Page 2
9/23/97

While the agreement provides for deficit service payments, such payments do not
provide an adequate remedy. Union Pacific’s persistent and continuing failure to meet its
cycle time commitments under the agreement, and its continued failure and refusal to
make good faith -efforts to avoid deficit tonnages as required by our agreement are
unacceptable. Such failure and refusal are causing Entergy substantial and irreparable
harm, and constitute a material breach of the agreement. Among other things, and without
waiving any other alternatives available to it, given the current near-emergency situation
with respect to the coal inventory at the White Bluff and Independence plants, Entergy
will explore immediately options (1) with respect to the movement of coal to the
Independence plant via Burlington Northern Santa Fe and Missouri & Northem Arkansas
Railroads; (2) for the barge delivery of coal to the White Bluff plant, and (3) for the
movement of coal via BNSF to Pine Bluff, Arkansas, and thence via Union Pacific to the
White Bluff Plant.

Entergy expects that Union Pacific will cooperate with it in every respect in its
efforts to make alternative transportation arrangements with alternate providers. You are
requested to provide information with respect to any restrictions that may exist with
respect to the M&NA's delivery of coal to White Bluff in connection with BNSF, and to
waive such restrictions. You are also requested to provide Entergy with a rate for the
movement of trainloads of coal in Entergy cars between a point of interchange with
BNSF at Pine Bluff, Arkansas, and the White Bluff plant, that can be used in combination
with a BNSF rate from the Powder River Basin mines to Pine Bluff.

Additionally, Entergy demands adequate assurances from the Union Pacific as to
its ability to meet its cycle time commitments under the agreement from this date
forward, and as to its ability to transport all deficit tonnage that has accrued and that will
accrue so as to become completely current and remain current. In order to receive
adequate assurances with respect to these issues, it will be necessary for Union Pacific to
provide documentation sufficient to enable Entergy to perform a due diligence review of
Union Pacific’s operations with a view toward satisfying itself with reasonable certainty
as to Union Pacific’s ability to perform in accordance with any such assurances. Entergy
expects that Union Pacific will cooperate in making information available for this

purpose.
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Exhibit CWJ-1
Page 3 of 3

Mr. Art Peters
Page 3
9123197

While Entergy will be pursuing these altematives, it in no way considers these to
be the only remedies available to it. Under the circumstances, Entergy intends to evaluate

“all of its remedies. We plan to resolve this matter no later than September 30, 1997.
Please contact me immediately so that we may discuss this matter.

Sincerely,

Cuf—

cc:  James F. Kenney

bece: Ms. Kelly Cupero
Mr. Chris Mills, Slover & Loftus
Mr. Bud Storey
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Exhibit CWJ-3 .
Page 1 of 14 o

ORIG'NAL FiLED

UNITED STATES DISTRICT COURT

KIDDLE DISTRICT OF LOUISIANA

ENTERGY SERVICES, INC. AND

ENTERGY ARKANSAS, INC., ULERK

PLAINTIFFS,

VERSUS

UNION PACIFIC RAILROAD COMPANY,

DEFENDANTS.

L2 JNE B B B N R NN NN N )

* ® & b bR R S W A SN e W

COMPLAINT

Plaintiffs, Entergy Services Inc. ("ESI") and Entergy
Arkansas, Inc. ("Entergy z_u'kansa.s') (collectively referred to
herein as "Entergy"), complain of defendant Union Pacific Railrocad

Company ("UP") as follows:

Jurigdiction and Venue
' 1.

This is a civil action in which the matter in controversy
exceeds the sum or value of $75.000, exclusive of interest and
costs, and is between citizens of different states. This Court has
jurisdiction of the parties and the subject matter pursuant to
28 U.S.C. § 1332,

2.

Venue is properly in this Court pursuant to 28 U.S.C.

§1391(a), because UP resides in this judicial district; UP owns,

controls and operates ra