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ALSO ADMITTED IN:
NEW YORK & NORTH CAROLINA

July 15, 2010

Chief, Section of Administration
Surface Transportation Board
395 E Street SW

Washington, DC 20423

Re: Allegheny Valley Railroad Company — Petition for Declaratory Order —
William Fiore, Finance Docket No. 35388

Dear Sir/Madam: £y

e )
This law firm represents Mr. William Fiore, who has a direct interest in the
above-referenced Petition.

-
[
<

As the parties have requested and agreed to an expedited handling of the
Petition, please accept for filing the enclosed original and ten copies of Mr.
William Fiore’s Reply to Allegheny Valley Railroad Company's Petition for
Declaratory Order.

Please do not hesitate to contact the underéigned with any questions
regarding the enclosed.

Respect submitted,

Kathleen C. McConnell
Enclosures

cc w/encl.: Counsel for all parties of record
Mr. William Fiore
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BEFORE THE SURFACE TRANSPORTATION BOARD

Finance Docket No. 35388

ALLEGHENY VALLEY RAILROAD COMPANY-
PETITION FOR DECLARATORY ORDER -
WILLIAM FIORE

REPLY OF WILLIAM FIORE
TO
PETITION FOR DECLARATORY ORDER FILED BY
ALLEGHENY VALLEY RAILROAD COMPANY

BT gngs John H. Prorok, Esq.
office &+ ¥ q Kathleen C. McConnell, Esq.
oL i 'iu"“ Maiello, Brungo & Maiello, LLP
3301 McCrady Road
Pittsburgh, PA 15235

412-242-4400
Fax 412-242-4377

Email jhp@mbm-law.net
kem@mbm-law.net

Attorneys for William Fiore
Date: July 14, 2010
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BEFORE THE SURFACE TRANSPORTATION BOARD

Finance Docket No. 35388

ALLEGHENY VALLEY RAILROAD COMPANY-
PETITION FOR DECLARATORY ORDER -
WILLIAM FIORE

Petitioner, William Fiore (“Fiore”), by and through counsel, replies to the Petition
for a Declaratory Order filed by Allegheny Valley Railroad Company (“AVRR”) as
follows:

Fiore respectfully requests that this Board disregard and strike all of the AVRR
Petition apart from the request for an advisory opinion, pursuant to the Consent Order
signed by the Honorable Judge Ronald W. Folino, dated June 21, 2010, entered in the

pending state court action captioned William Fiore v. Allegheny Valley Railroad Co., et

al, GD-10-001721, Court of Common Pleas of Allegheny County, Pennsylvania, a copy
of which consent order is attached as Exhibit C to the AVRR Petition.

AVRR sought to dismiss Mr. Fiore's state court action by filing Preliminary
Objections in March, 2010 (attached as Exhibit B to the AVRR Petition) alleging, among
other things, that the preemptive jurisdiction of the Surface Transportation Board under
49 USC § 10501(b) prevents the state court from hearing Mr. Fiore’s Complaint. Mr.

Fiore filed a Brief and Response arguing against federal preemption of the state court’s
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jurisdiction in this matter, copies of which are attached hereto as Exhibits 1 and 2. At
the June 15, 2010 hearing on the matter, the parties consented to AVRR’s request that the

Court seek an advisory opinion from this Board on the jurisdictional question only.

The Fiore Complaint alleges that Mr. Fiore is in possession of his lot, and that
AVRR operates within the railroad right of way, as both are shown on the deeds and
subdivision plans of public record, and that both have done so, each without obstructing
or interfering with the other, for the past 10 years. Fiore and AVRR have stipulated by
consent in State Court to maintain the status quo while litigation of the state court action
proceeds (a copy of the stipulation is attached hereto as Exhibit 3). AVRR’s arguments
regarding obstruction or interference with railroad operations all concern the prospective
and speculative future use of its right of way for a private passenger rail venture (see
Peterson Aff’t annexed to Exhibit B of the AVRR Petition, at | 4).

Fiore does not dispute or challenge AVRR’s current or future use within AVRR’s
lawful property lines, whether for freight or passenger rail service. However, if a taking
of Mr. Fiore’s property is necessary for this proposed conversion to passenger rail use, or
has occurred, then the Eminent Domain Code of the Commonwealth of Pennsylvania
should apply and Mr. Fiore should be entitled to due process and appropriate damages.

The Fiore Complaint seeks a determination under Pennsylvania law as to the
width and location of the lawful property rights of Fiore and AVRR, which determination
will be based on factual findings (public deed records, evidence and testimony) and legal
findings under state law. The Complaint further seeks a finding of de-facto taking or
inverse condemnation under the Constitution and Eminent Domain Code of the

Commonwealth of Pennsylvania, in the event AVRR has taken or must take property that

191524,11543.2 2



lawfully belongs to Mr. Fiore. This Board recently held (in a matter involving the same
1995 deed from Conrail to AVRR that is at issue in the Fiore Complaint) that:
“Lastly, the parties dispute the width of the easement. As noted in oral argument,
this matter is better settled by a Pennsylvania state court. This is a question of
property law and it should be handled by a tribunal that frequently addresses such

matters.”

-Decision served June 15, 2010, Allegheny Valley Railroad - Petition for Declaratory
Order, Finance Docket No. 35239, p. 9.

The Fiore Complaint involves only Pennsylvania property law claims.
A careful reading of the AVRR Petition shows that all of AVRR’s arguments

invoking the preemptive jurisdiction of this Board allege and presume as fact that AVRR

holds lawful title to the disputed property area and property lines, even though it is not
currently in occupancy or use of the area. Yet this is the very dispute that Mr. Fiore in
good faith has asked the state court to resolve under Pennsylvania law. Until the lawful
property rights of the parties are determined, AVRR’s legal arguments based on a
presumption of ownership of the disputed area should be disregarded.

Fiore respectfully requests that this Board disregard as being inaccurate the
erroneous and misstated summary of the Complaint set forth in the AVRR Petition and in
Exhibit B attached thereto. The Complaint is attached as Exhibit A to the AVRR Petition
and speaks for itself, and clearly alleges only state property law claims against AVRR.
There are no claims for ejectment, adverse possession, or claims regarding abandonment
of right of way in the Fiore Complaint. If a question requiring the expertise of this Board
should arise, and Fiore does not anticipate that it will, Fiore respectfully requests this

Board remain available for referral of such a question by the state court.
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Fiore respectfully requests that this Board also disregard AVRR’s erroneous
emphasis on, and references to, the Pennsylvania common law theory of consentable
lines, which is not alleged as a cause of action in the Fiore Complaint, but rather is a
minor element of the claim to quiet title (see Exhibit A to the AVRR Petition at 938).
This state law theory can be applied, for example, toward resolution of discrepancies,
mistakes or vagaries in public deed and survey records, if proved. In this case it appears
from the filings to date that AVRR's claims to Mr. Fiore’s property are based
predominately on AVRR’s interpretation' of a metes-and-bounds line call from a 1956
deed from a now-defunct railroad to a now-defunct steel mill, which deed also references
a survey not yet in evidence, and which deed has contradictory calls within the same
description (see Exhibit 1 attached hereto, at page 6). The injunction claim, filed as an
alternative pleading in accordance with Pennsylvania law, would enforce only the lawful
property rights of the parties as determined by the Court — if inverse condemnation were
necessary the injunction would not lie against the property condemned as set forth in the
Complaint, nor therefore would it interfere with railroad operations. The state law
slander of title claim results in monetary damages only, which do not constitute
interference with railroad operations or facilities.

All of AVRR’s arguments regarding interference or obstruction either (or both)
presume ownership of disputed property areas, and allege only interference or obstruction
with a prospective, speculative future use. AVRR has not presented grounds to justify its
request that this Board exercise its discretionary jurisdiction to hear a controversy, or

preemptive jurisdiction under 49 USC § 10501(b), nor has AVRR shown that the state

! Mr. Fiore intends to prove that this AVRR interpretation of the call is erroneous through expert surveyor
testimony.
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court action, in which the parties have stipulated to maintain a satisfactory status quo,
interferes with or obstructs its railroad operations.

Delays and obfuscation of the issues in this dispute substantially prejudice and
harm Mr. Fiore, a retired owner of a small glass and mirror business that he built up
himself, who cannot sell or lease the property while the AVRR dispute and property
claims are pending. It has taken frqm January to date to address this jurisdictional issue
posed by AVRR, and now AVRR is attempting to open a second set of pleadings on the
matter before this Board by virtue of its Petition, which will further delay resolution of
the dispute.

The policy of the United States set forth in 49 USC §10101 includes “...(2) to
minimize the need for Federal regulatory control over the rail transportation system and
to require fair and expeditious regulatory decisions when regulation is required; ...(7) to
reduce regulatory barriers to entry into and exit from the industry; (8) to operate
transportation facilities and equipment without detriment to the public health and safety;
(9) to encourage honest and efficient management of railroads...” The Fiore Complaint,
which seeks protection of Mr. Fiore’s due process and property rights under state law,
does not seem to impede or run afoul of any of the purposes set forth in Title 49.

The power of eminent domain, and the specialized jurisdiction of the Surface
Transportation Board, give great rights and powers to railroads. A railroad should,
therefore, be held to a standard whereby it exercises these powers with responsibility,
reason, discretion, respect, candor and consideration for the rights of individuals and the
various states’ laws and constitutions. AVRR received this Board’s opinion regarding

jurisdiction over state property law disputes, in connection with the same Conrail deed at
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issue in this matter, on June 15, 2010 yet proceeded with its jurisdictional objections and
this Petition. The AVRR Petition appears to greatly exceed the scope of the consent
order of referral entered in the state court action. AVRR neglected to advise this Board
of the stipulation agreement between the parties maintaining the operational status quo
between the properties while the state court litigation is pending. For these reasons it
appears that AVRR is using the jurisdictional dispute to some extent to delay and
complicate the Fiore matter, rather than seeking a judicially efficient resolution of the
property line dispute.

WHEREFORE, Fiore respectfully requests that the Board deny those portions of
AVRR’s Petition that seek to initiate additional proceedings or pleadings before this
Board, and issue an advisory opinion to the Honorable Ronald W. Folino stating that:

(a) The preemptive jurisdiction of the Surface Transportation Board pursuant to
49 USC §10501(b) does not automatically or as a matter of course preempt state court
jurisdiction to hear state property law disputes involving a railroad such as: (i) actions to
quiet title and determine lawful property line locations or easement widths under
applicable state law; or (ii) actions under state laws of eminent domain, including claims
alleging a de-facto taking or inverse condemnation by a railroad and appropriate
damages; (iii) actions for injunctive relief to enforce a declaration of property rights
provided such an injunction would not obstruct or interfere with railroad operations; or
(iv) a tort action for slander of title and appropriate damages.

(b) AVRR has not demonstrated that this Board’s jurisdiction under 49 USC §

10501(b) preempts the state court causes of action set forth in the Fiore Complaint.
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(c) AVRR has not shown sufficient cause for this Board in its discretion to
preempt the state court action that has been filed and is pending in order to eliminate a
controversy or remove uncertainty pursuant to 5 USC §554(e) and 49 USC §721.

(d) That the Board remain available to the state court for referral of any questions
requiring the expertise of the Board should they arise.

Fiore respectfully joins in AVRR'’s request that the instant AVRR Petition
regarding the jurisdictional question be expedited, and decided under the modified
procedures of the Board based on the written AVRR Petition, this Reply and the

attachments submitted therewith.

Dated: July 14, 2010

Respectfully Su

By:
Kathteen€-McCofell, Esq. "
Maiello, Brungo & Maiello, LLP
Attorneys for William Fiore

3301 McCrady Road

Pittsburgh, Pennsylvania 15235
(412) 242-4400

Fax (412) 242-4377
kem@mbm-law.net
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I, William Fiore, declare under penalty of perjury that the foregoing is true and correct.
Further, [ certify that I am qualified and authorized to file this pleading.

Executed on July 14,2010

William Fiore ~
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I hereby certify that on July ]1/ 2010, I caused the foregoing Reply of William Fiore to
Allegheny Valley Railroad Company’s Petition for Declaratory Order to be served. via
US mail, postage prepaid, on all parties of record and on the following:

Richard R. Wilson. Esq.
518 North Center Strect, Suite 1
Ebensburg, PA 15931

Kathleen Jones Goldman
Buchanan, Ingersoll & Rooney, PC
One Oxford Centre

301 Grant Street, 20™ Floor
Pittsburgh. PA 15219-1410

Russell P. Mills, Esq.

Mills & Henry

200 Benedum Trees Building
223 Fourth Avenue
Pittsburgh, PA 15222

/
Dated: July (‘3 . 2010.
//“"‘_—__\

— -

By: = / -
(Kathigen-C-McConnelk=

161524,11543.2 9



Table of Exhibits

Exhibit 1 William Fiore Brief in Response to the Preliminary Objections filed by
Allegheny Valley Railroad Company

Exhibit 2 William Fiore Response to the Preliminary Objection filed by Allegheny Valley
Railroad Company
Exhibit 3 Stipulation Between William Fiore and Allegheny Valley Railroad Company

191524.11543.2 10



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

WILLIAM FIORE,
Plaintiff,
V.

ALLEGHENY VALLEY RAILROAD
COMPANY, a Pennsylvania corporation,
CONSOLIDATED RAIL
CORPORATION, a  Pennsylvania
corporation, PETER D. FRIDAY,
SUSAN F. DALTON, and ROBERT L.
WISEMAN,

Defendants.

CIVIL DIVISION

NO. GD 10-1721

PLAINTIFF’'S BRIEF IN RESPONSE
TO PRELIMINARY OBJECTIONS
RAISING QUESTIONS OF FACT
FILED BY DEFENDANT ALLEGHENY
VALLEY RAILROAD

Filed on Behalf of:

Plaintiff, William Fiore
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

WILLIAM FIORE,

Plaintiff, NO. GD 10-1721

V.

ALLEGHENY VALLEY RAILROAD
COMPANY, a Pennsylvania corporation,
CONSOLIDATED RAIL
CORPORATION, a Pennsylvania
corporation, PETER D. FRIDAY,
SUSAN F. DALTON, and ROBERT L.
WISEMAN,

N s s N s Nt Nt vt Nt Vsl “out? ol gt “ewnV “est

Defendants.

PLAINTIFF'S BRIEF IN RESPONSE TO PRELIMINARY OBJECTIONS

RAISING QUESTIONS OF FACT FILED BY DEFENDANT
ALLEGHENY VALLEY RAILROAD

Plaintiff William Fiore (“Fiore”), by and through his undersigned counsel, submits
this Brief in Response to the Brief In Support of Preliminary Objections filed by Defendant
Allegheny Valley Railroad ("AVRR").

BRIEF SUMMARY OF FACTS

Plaintiff William Fiore filed the Complaint in this matter against, inter alia, Defendant
Allegheny Valley Railroad Company (“AVRR") alleging that AVRR is wrongfully claiming fee
simple title to a portion of a subdivided lot (Lot 4-B) owned by Mr. Fiore; for slander to title;
and in the altemative, that AVRR has exercised a de-facto taking, under color of a right of
eminent domain, condemning Lot 4-B without notice, due process or compensation in

violation of applicable law.
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Mr. Fiore acquired Lot 4-B in 1997 by virtue of a general warranty deed, a copy of
which is attached as Exhibit A to the Complaint (the “Fiore Deed”). He constructed and
operated the Fiore Glass and Miror business on Lot 4-B for approximately a decade, and
has now retired and is trying fo sell or lease his building.

The legal description in the Fiore Deed is derived from, and consistent with, four (4)
subdivision maps of record, copies of which are attached as Exhibits B, D, E and F to the
Complaint (the “Subdivision Plans”), which subdivided land is cumently the Verona
Shopping Center. The Subdivision Plans show a 66 foot wide railroad right of way running
along the Western side of the shopping center, behind what are currently a Giant Eagle, a
McDonalds, a Monro Muffler, and the Fiore Building on Lot 4-B.

AVRR acquired rights and interests to the former Consolidated Rail Corporation
(“Conrail”) railroad right of way and track in 1995 by virtue of an indenture, a copy of which
is attached as AVR Exhibit C to the Preliminary Objections filed by Defendant AVRR (the
“Conrail Deed").

Lot 4-B, and a portion of a parcel conveyed to AVRR by virtue of the Conrail Deed,
share a common fee simple boundary line. The exact location of this boundary line is in
dispute. This boundary line is depicted by metes and bounds description with verifiable
reference points on the Subdivision Plans, and is also depicted (without metes and bounds
calls) on pages 232 -233 of the deed into AVRR, AVR Exhibit A. The following excerpts
from the USSCC Subdivision Map and the Conrail Deed show that their description of Lot

4-B and the railroad right of way location is fairly consistent:
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Excerpt - Pitf Exhibit B A to Complaint Excerpt — AVR Exhibit C to Prelim Obj.

First Revised USSCC Subdivision Map Lot 4-B Conrail Deed to AVRR, pp 232 -233
Recorded November, 1985, Plan Bk Vol. 138, {spliced) Recorded October, 1995,
p. 19-20 at 20, Allegheny Co. Dept. of Real Estate Deed Bk Vol. 9571, p. 204 at 232-233,

Allegheny County Dept. of Real Estate
As these excerpts show, the Subdivision Plans and the Conrail Deed show Lot 4-B as a
quadrilateral shape — having 4 sides.
In November of 2005, AVRR and its representative Liadis Engineering & Surveying,
Inc. (“Liadis”), unknown to Mr. Fiore, recorded a subdivision plan of public record for the
AVRR parcel adjacent to Lot 4-B that shows Lot 4-B, at best, as a triangular shape -
having 3 sides, excerpted below.

Excerpt — Plaintiff Exhibit M, Fagens-AVR Subdivision and Consolidation Plan
Prepared by Liadis and recorded November, 2005, Plan Bk Vol. 252, p. 55,
Allegheny Co. Dept. of Real Estate
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AVRR and its representative Liadis have now submitted to this Court as AVRR
Exhibit B a sketch depicting Lot 4-B as a quadrilateral having 4 sides (the “Liadis Drawing"),
but which differs from the Subdivision Plans and the Tait Engineering survey of Lot 4-B
(attached to the Complaint as Pitf Exhibit C B) as to the location of the westerly lot line, the

Liadis Drawing and Tait survey of Lot 4-B are both excerpted here:

Excerpt — AVRR Exhibit B Excerpt — Pitf Exhibit C B
Liadis Drawing dated 3/8/2010 Tait Engineering As-Built Survey dated 11/2/1998

The details of the discrepancy cannot be determined from the Liadis Drawing, but
according to the factual summaries and affidavits submitted by AVRR and Liadis in support
of the Preliminary Objections, the Liadis Drawing is intended to illustrate that the property
line dividing the AVRR parcel and Lot 4-B is in a different location than that shown on the
Subdivision Plans, taking land approximately 20 feet in width at its widest point away from
the subdivided Lot 4-B (Kalina Affidavit at paragraph 7).

As alleged in the Complaint, Mr. Fiore has at all times since his purchase of Lot 4-B
maintained possession, control and use of Lot 4-B as it is shown on the Subdivision Plans
of record; while AVRR has at all times since Fiore's lot purchase operated its railroad

operations within the 66’ railroad right of way lines shown on the Subdivision Plans.
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ARGUMENT

(11i(B)) PRELIMINARY OBJECTIONS BASED ON LACK OF SUBJECT MATTER
JURISDICTION - Pa. R.C.P. 1028(a)(1), 49 U.S.C. § 10501(b)

Summary of Argument and the Nature of the Dispute

In 1995 AVRR took title to land via the Conrail Deed, which shows a quadrilateral
Lot 4-B. In 1997 Mr. Fiore took title to Lot 4-B, shown as a quadrilateral lot on the
Subdivision Plans. In 2005 — 2006, without notice to or knowledge of Mr. Fiore, AVRR
published swomn statements of public record showing Lot 4-B as having, at best, a small
triangular shape, with a railroad right of way running right through the building. AVRR
and its agent Liadis now submit sworn testimony to this Court admitting that Lot 4-B is in
fact a quadrilateral, but not quite the quadrilateral shown on the Subdivision Plans (see
Kalina Affidavit at paragraph 8).

AVRR recorded a subdivision plan in 2005 showing a right of way running
through Mr. Fiore's building. AVRR has now submitted proof to this Court by affidavit
that AVRR did not have right or title to the right of way shown on the 2005 map that
AVRR recorded. As alleged in the Complaint at paragraphs 25-29, a sale of Lot 4-B fell
through as a result of AVRR’s actions, and the property is in effect condemned. This
Court has jurisdiction over such matters, as “an award of just compensation for an
alleged taking of the property...would not unreasonably interfere with rail operations and
would not be preempted.” Surface Transportation Board's decision cited at AVRR Brief
p.10, Mark Lange — Petition for Declaratory Order, STB Finance Docket No. 35037
(2008).

If for some reason AVRR is not found to have wrongfully condemned the lot in a
de facto taking without due process, then a primary determination of fact in this action in
order to quiet title will be whether Liadis is comrect in its various depictions of Lot 4-B’s

boundary lines; or whether the Subdivision Plans of record, the Tait Engineering survey,
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and Plaintiffs expert witnesses are correct as to the depiction of Lot 4-B’s boundary
fines. All of AVRR's arguments over jurisdictional objections presume a disputed fact:
that Liadis is accurate in its most recent depiction of the right of way.

According to the filings to date by AVRR, the railroad’s dispute is based upon the
Liadis reading of a 1956 deed (Kalina Affidavit at paragraph 5), which deed by its terms
is based on a survey not yet in evidence (see AVR Exhibit E)'. Liadis’ use of the 1873
AH Rowland Plan as a basis for locating Lot 4-B (which map is over 130 years old and
which is not in the chain of title to either Lot 4-B or the disputed AVRR parcel), as
opposed to using the map attached to the 1995 Conrail Deed into AVRR (which conflicts
with the Rowland Plan), will also come into question {See Plaintiff Exhibit M and AVR
Exhibit B).

Interpretation of legal descriptions and deeds conveying fee simple title to land
and the determination as to the veracity of witnesses including surveyors and experts is
a matter properly before and within the competency and expertise of this Court — and
such a judicial determination does not constitute an unreasonable interference with or
regulation of ‘railroad operations’.

AVRR mischaracterizes the jurisdiction of the Surface Transportation Board (the
“STB") in support of its preliminary objections under Pa RCP §§ 10228(a)(1), (a}2) and
(a)(7). Defendant would have this Court adopt a knee-jerk reaction that if a claim
involves a railroad, the State Court must decline jurisdiction. The STB has discretionary
authority under 5 U.S.C. § 554(¢e) and 49 U.S.C. § 721 to preempt state or local action, if
such action would unreasonably interfere with interstate railroad operations. The

exclusive jurisdiction of the STB pursuant to 48 USC § 10501(b)}2) is over “the

! Plaintiff has requested production of this 1956 survey referenced in the deed from AVRR and
Consolidated Rail Corporation.
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construction, acquisition, operation, abandonment, or discontinuance of spur, industrial,
team, switching or side tracks, or facilities...”
Pennsvivania Legal Precedent Regarding STB Jurisdiction

The Commonwealth Court of Pennsylvania in 2001 found that 49 USC § 10501
did not preempt State action by the Pennsylvania Utilities Commission in regulating
railroad bridge and highway crossings. Wheeling & Lake Erie Railway Co. v. P.U.C.,
778 A.2d 785, 790-91 (2001). The Court held that “it is clear that in Section 10501(b) of
the ICC Termination Act, the Congress intended to preempt only the states' previous
authority to economically regulate the rail transportation within their borders with respect
to such matters as the operation, rates, rules, routes, service, tracks, facilites and
equipment..." Id at 793. The Court noted that a state has the authority to regulate the
railroads on a local basis regarding safety issues, as long as the regulation is not in
conflict with the federal statute, and does not unduly burden interstate commerce. /d.,
citing CSX Transportation v. City of Plymouth, 92 F. Supp. 2d 643 (ED Mich 2000).

In the Wheeling case, the Commonwealth Court also notes that “railroad” is
defined under the ICC Termination Act as "the road used by a rail carrier and owned by
it or operated under an agreement.” /d citing 49 USC § 10102(6)(A) [emphasis added].
By this statutory definition, AVRR cannot invoke federal jurisdiction over the disputed
land until ownership and title to the disputed land is determined. AVRR has argued no
basis to find a conflict between a State Court determination as to fee simple title records
and the federal jurisdiction of the STB to regulate railroad operations.

The Eastern District Court of Pennsylvania addressed the nature of the
jurisdiction of the STB in connection with a dispute over demurrage tariffs, noting that
“No fixed formula exists for applying the doctrine of primary jurisdiction. In every case,
the question is whether the reasons for the existence of the doctrine are present and

whether the purposes it serves will be aided by its application in the particular
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litigation....In general, a court should refer a matter to an administrative agency for
resolution if it appears that the matter involves technical or policy considerations that are
beyond the court’'s ordinary competence...” Union Pacific Railroad v. FMC Corporation,
et als., 2000 U.S. Dist. LEXIS 1019 (ED Pa 2000), citing US v. Westfern Pacific RR Co.,
352 US 59, 3, 1 L.Ed. 2d 12, 77 S. Ct. 161 (1956), and Consolidated Rail Corp. v.
Certainteed Corp., 835 F.2d 474, 478 (3™ Cir. 1987).

The Pennsylvania Superior Court, in Birsdboro Municipal Authority v. Reading
Company and Wilmington & Northern RR, et als, 2000 Pa Super 231, 758 A.2d 222
{2000), app. den., 565 Pa. 633, 771 A.2d 1276 (2001), substantively addresses an
action to quiet fee simple title and a right of way easement dispute between a property
owner and a railroad, on appeal of a decision of the Court of Common Pleas of Berks
Co.; however, STB jurisdiction over the matter, preemptive or otherwise, is not
addressed by the Court and appears not to have been necessary or required.

The action before this Court involves Pennsylvania law applicable to real
property boundary line determinations, eminent domain proceedings requirements, and
tort actions such as slander of title. In the Union Pacific Railroad case, the court
retained jurisdiction of the dispute, but referred three specific questions regarding
railroad tariff regulations to the STB for determination and return. Union Pacific, supra.
2000 U.S. Dist. LEXIS at 14. In this case no such questions requiring the expertise of
the STB have been raised by Defendant AVRR, and AVRR has not sought a remedy of
a stay and referral for any such questions. As alleged in the Complaint, it is possible
that such a question may subsequently arise in connection with the eminent domain
claims, such as in the event AVRR alleges it must claim more land than it is currently
lawfully entitled to for its speculative passenger rail project, but such a question has not

been raised by AVRR in its pleadings.
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Precedent in Other Jurisdictions

A North Carolina federal court, in a case of first impression for the district,
summarizes in text covering over 3 pages various judicial rulings across the nation
regarding the jurisdiction of the STB. PCS Phosphate Company, Inc. v. Norfolk
Southern Corporation, 520 F. Supp 2d 705, 713 — 718 (EDNC, Eastern Div. 2007). The
North Carolina Court concluded that the standard is whether the litigation will
unreasonably interfere with or prevent railroad operations, and that the standard is
applied on a case by case basis. PCS Phosphate, supra. at 717. The court retained
jurisdiction over claims for breach of contract, breach of easement covenants, and unjust
enrichment, and declined jurisdiction only over an unfair and deceptive trade practices
claim regarding a petition to abandon track filed by the railroad defendant with the STB.
Id. at 718.

In the STB ruling in Maumee & Western RR et als., STB Finance Docket No.
34354 (3/2/2004)(regarding a RR objection to an eminent domain proceeding), the STB
summarizes the standard as “...this broad Federal preemption does not completely
remove any ability of state or local authorities to take actions that affect railroad
property...routine, non-conflicting uses...are not preempted... so long as they would not
impede rail operations or pose undue safety risks....crossing cases are typically
resolved in state courts....courts can, and regularly do (sometimes with input from the
Board through referral), make determinations as to whether proposed eminent domain
actions would impermissibly interfere with railroad operations...the concems...raised
here are generalized and of the type that the courts are well-suited to address. Should
the court request Board assistance in assessing those issues, the Board remains
available.” Maumee, Id. at 2.

In the instant case, AVRR has not set forth allegations sufficient to invoke STB

preemption for unreascnable interference with railroad operations. The Complaint
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alleges that Fiore has operated on Lot 4-B as constructed, and that AVRR has operated
within its 66" wide right of way shown on the Subdivision Plans and Conrail Deed, for at
least a decade. The Russell Peterson Affidavit so states, and then continues, “[fluture
economic development plans for the AVRR right of way also entail projected use of the
right of way adjacent to Lot 4-B for rail facilities associated with the reestablishment of a
second track and passenger rail service into downtown Pittsburgh” (Peterson Affidavit at
paragraph 4). AVRR’s speculative need for additional land to accommodate future plans
for additional track, and a future conversion from freight rail use to local passenger train
use, does not render a request to quiet title an ‘unreasonable interference with rail
operations or with interstate commerce.

All AVRR arguments in support of invoking the jurisdiction of the STB presume
that the disputed property is “AVRR's property”, and that the Complaint attempts to
"dispossess AVRR of its property” (AVRR Brief pp 6, 8-14). The case law cited by
AVRR in support of its objections involve cases where the railroad’s title to the land was
clearly not in dispute, but rather adjacent owners disputed the continued use,
possession, or disposition after abandonment of land owned, or operated under an
agreement, by a railroad. Thus the bulk of the case law cited by AVRR is not on point
or applicable to the claims in this action.

The Complaint alleges that AVRR's actual track and use occurs within the
undisputed 66’ right of way shown on the Subdivision Plans. AVRR at its brief p. 7
lightly touches on clearance requirements in conjunction with its future need of additional
right of way for a proposed passenger rail. The AVRR brief at p. 8 appears to allege that
a Lot 4-B line as shown on the Subdivision Plans would come within 15 feet of the
existing track (it is unclear whether AVRR refers here to the disputed lot line which would
not be relevant in terms of identifying clearance, or to the railroad right of way line shown

on the Subdivision Plans, which would be relevant).
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Regardless, this allegation by AVRR is not sufficient to prove interference or to
invoke the jurisdiction of the STB, as (i) Pa Code § 33.122(j) provides for minimum side
clearance of 8 feet from the center of track, and Pa Code § 33.122(b) provides for
minimum side clearance for structures above the rail of 12 feet; (ii) the allegation is not
factually supported by the evidence of record, as the Liadis Drawing shows no
applicable line distances or scale; (iii) the pleadings and exhibits are contrary to this
allegation as to the width of the existing right of way; (iv) AVRR has operated within the
66" right of way area shown on the Subdivision Plans for at least the past decade as
alleged in the Complaint; and (v) any such insufficiency as to the 66’ right of way would
also apply to the 66’ right of way as it runs behind the remainder of the Verona Shopping
Center, which does not appear to be of issue to AVRR.

The doctrine of a consentible line, in that the prior owners in the chains of title to
both the railroad and Lot 4-B parcels had established an agreed boundary and right of
way line shown on the Subdivision Plans (as opposed to the Liadis explanation of a
1956 deed error, see Kalina Affidavit passim), is not a theory of adverse possession and
AVRR's objections should be denied.

(II{C)) FAILURE TO EXHAUST STATUTORY ADMINISTRATIVE REMEDIES
Pa. R.C.P. 1028(a)(7)

As to AVRR's objection for failure to exhaust administrative remedies under Pa.
R.C.P. 1028(a)(7), AVRR argues in support of this objection only that the STB has
exclusive jurisdiction all matters alleged in the Complaint, which argument is thoroughly
addressed above. There is no requirement under Pennsylvania law that the Plaintiff
must seek its remedies through the STB.
(1I{D)) FAILURE TO CONFORM TO LAW OR RULE OF COURT Pa. R.C.P. 1028(2)
AVRR's objection under Pa R.C.P. 1028(2) for failure to conform to law or rule of

court is based on a lengthy explanation that AVRR is not actually in possession of the
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disputed land; that AVRR is not using or occupying the disputed land; but that based on
a presumption that AVRR has good title to the disputed land there is therefore a
presumption under federal law that AVRR is in use and possession of the disputed land
(AVRR Brief pp 11-14). This argument makes no logical sense, as title to the disputed
land is the question before this Court and therefore cannot be presumed to be in AVRR.

In fact, the pleadings allege that Lot 4-B is titled in Mr. Fiore, that Mr. Fiore is in
possession and use of Lot 4-B, and that AVRR is wrongfully attempting to dispossess
Mr. Fiore (Complaint paragraphs 9-12, 29-31). Using the standard of review set forth in
AVRR's Brief at p. 6, the pleadings should be considered true in deciding AVRR’s
objections, including the pleading that title to the subdivided Lot 4-B rests with Mr. Fiore.
Based on the pleadings and evidence submitted to date, a claim for ejectment or
abandonment against AVRR is not required or proper.

Pursuant to Pa R.C.P. No. 1001, a civil action as filed herein is the appropriate
remedy in this case’. In Pennsylvania, under Rule 1001 “a party must respond to all
averments regardless of the substantive categorization of the claim”, Wolfskill v. Egan,
350 Pa. Super. 223, 227 (Pa. Super. Ct. 1986).

(III{E)) LEGAL INSUFFICIENCY — COUNT Il - Pa. R.C.P. 1028(a)(4)
SLANDER OF TITLE

Contrary to AVRR’s objection to the pleadings and facts alleging slander of title,
the pleadings, evidence of public record and the affidavits filed by AVRR support the
slander cause of action. Regardless of whether Mr. Fiore’s Lot 4-B is determined by this
Court to be configured in conformity with the Fiore Deed, Subdivision Plans and the Tait
survey, or in conformity with the Liadis Drawing, it will be determined to have a
quadrilateral shape, with 4 sides. In 2005 Liadis and AVRR publicly recorded the

Fagens-AVR Plan (Plaintiff Exhibit M), under oath, showing that AVRR owned the bulk

*Rule 1001 was established in 1984, and post-dates the case law cited by AVRR in support of its
objection.
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of the Fiore Lot 4-B apart from a small triangular shape at best. The public record also
shows that AVRR subsequently recorded a deed having attached as exhibits
correspondence to at least 4 govemmental agencies further publicizing this triangular
configuration of the Fiore Lot 4-B (Plaintiff Exhibit N). This was not exercise of
conditional privilege, but publication of known faise information.

The evidence and pleadings show that AVRR had actual and constructive
knowledge of the quadrilateral configuration of the Fiore Lot 4-B as early as 1995 based
on the Conrait Deed, the public record, and as early as 1997 by its own admission in
Peterson Affidavit paragraph 5. It would be rare for this Court to see such a clear case
of an admission of a knowing, intentional, public slander and cloud placed on the title to
the land of another.

In addition, Plaintiff will prove that the Fagens-AVR Plan prepared by Liadis
violated the Penn Hills Ordinances governing subdivision plans, including §§
1240.4(a),1240.06, 1246, et seq. established pursuant to 53 P.S. § 10503, and the 1999
minimum survey detail requirements and standards of the American Congress on
Surveying and Mapping and the American Land Title Association (ACSM/ALTA), giving
rise to arguments in support of a per se finding of knowing falsehood.

(III{F)) LEGAL INSUFFICIENCY — COUNT IV — Pa. R.C.P. 1028(a)(4) FAILURE TO
PLEAD A LEGALLY SUFFICIENT CLAIM FOR A DE FACTO TAKING

AVRR's arguments presume the accuracy of the Liadis Drawing, which is
disputed. Count IV of Fiore's Complaint is pled in the alternative, as rulings in favor of
Plaintiff on the other causes of action could result in Fiore retaining clear and quiet title
to Lot 4-B as it is shown on the Subdivision Plans, and issuance of a permanent
injunction preventing AVRR from further interfering with Fiore’s rights or title. Fiore has

sufficiently pled facts at Complaint paragraphs 53-58 to support a finding of a de facto
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taking without due process by AVRR, entitling Mr. Fiore to compensation and damages
under the eminent domain statutes, including 26 P.S. § 1-502.
(II(G)) LEGAL INSUFFICIENCY — COUNTS |, Il lll and IV - Pa. R.C.P. 1028(a)(4)
AVRR’s argument regarding the tanguage in the Fiore Deed is specious. The
Conrail Deed, AVR Exhibit C, also reads that the conveyance from Conrail to AVRR is:
“under and subject to...any easements or agreements of record or otherwise affecting
the Premises/Easement areas, and to the state of facts which a personal inspection or
accurate survey would disclose....should a claim adverse to the title hereby quitclaimed
or granted be asserted and/or proved, no recourse shall be had against the Grantor...."
[emphasis added]. Both deeds reference and are subject to the public record including
the Subdivision Plans, and Plaintiff's pleading alleges that the public records find title to
Lot 4-B, as it is shown on the Subdivision Plans and an accurate Tait survey, clearly in
Mr. Fiore. As argued above, Fiore does not dispute the current or continued AVRR use
and occupancy of the 66’ wide right of way shown on the Subdivision Plans. The
Complaint sufficiently alleges that the right of way shown on the Subdivision Plans is the
right of way of public record, and the visible evidence of railroad occupancy to which Mr.
Fiore’s deed is subject is consistent with the Subdivision Plans, and is not in dispute.
The remainder of AVRR’s arguments are a factual dispute as to surveyor
testimony regarding the location of the lot line better left for determination on the merits
of the claim.
WHEREFORE, Plaintiff prays that this Court overrule the Preliminary Objections
of AVRR.
RESPECTFULLY SUMBITTED:
MAIELLO, BRUNGO & MAIELLO, LLP
/s/ Kathieen C. McConnell
John H. Prorok, Esquire
Lawrence J. Maiello, Esquire

Kathleen C. McConnell, Esquire
Attomeys for Plaintiff
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a copy of the Plaintiff's Brief in Response
to Preliminary Objections Raising Questions of Fact Filed By Defendant Allegheny
Valley Railroad was sent by First Class Mail, Postage Prepaid, this 8" day of June,

2010.

Richard R. Wilson, P.C.
518 N. Center Street, Ste 1
Ebensburg, PA 15931

Consolidated Rail Corporation
1717 Arch Street, 32™ Floor
Philadelphia, PA 19103

Eugene Giotto, Esq.
Buchanan, Ingersoll & Rooney
One Oxford Centre
301 Grant Street, 20" Fioor
Pittsburgh, PA 15219

/s/ Kathieen C. McConnell
Kathleen C. McConnell
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

WILLIAM FIORE,
Plaintiff,
v.

ALLEGHENY VALLEY RAILROAD
COMPANY, a Pennsylvania corporation,
CONSOLIDATED RAIL
CORPORATION, a Pennsylvania
corporation, PETER D. FRIDAY,
SUSAN F. DALTON, and ROBERT L.
WISEMAN,

Defendants.

TO DEFENDANT
VALLEY RAILROAD CO.:

ALLEGHENY

You are hereby notified to file a written
Response to the enclosed Preliminary
Objection to Preliminary Objections
within twenty (20) days from service
hereof or a judgment may be entered
against you.

/s/ John H. Prorok
John H. Prorok, Esq.
Counsel for Plaintiff William Fiore

CIVIL DIVISION

NO. GD 10-1721

PLAINTIFF'S RESPONSE TO
PRELIMINARY OBJECTIONS
RAISING QUESTIONS OF FACT OF
DEFENDANT ALLEGHENY VALLEY
RAILROAD

Filed on Behalf of:

Plaintiff, William Fiore

Counsel of Record for this Party:

JOHN H. PROROK, ESQUIRE
PA 1.D. #66910

LAWRENCE J. MAIELLO, ESQUIRE
PA 1.D. #53482

KATHLEEN C. McCONNELL, ESQUIRE
PA 1.D. #92294

MAIELLO, BRUNGO & MAIELLO, LLP
Firm #515

One Churchill Park

3301 McCrady Road

Pittsburgh, PA 15235

(412) 242-4400

EXHIBIT
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

WILLIAM FIORE,

Plaintiff, NO. GD 10-1721

V.

ALLEGHENY VALLEY RAILROAD
COMPANY, a Pennsylvania corporation,
CONSOLIDATED RAIL
CORPORATION, a Pennsylvania
corporation, PETER D. FRIDAY,
SUSAN F. DALTON, and ROBERT L.
WISEMAN,

Nt Nt et N e Nt “at s N Nt “wntl “nnd’ “wnst’ “wnd et

Defendants.

PLAINTIFF’S RESPONSE TO PRELIMINARY OBJECTIONS
RAISING QUESTIONS OF FACT OF DEFENDANT
ALLEGHENY VALLEY RAILROAD

AND NOW, comes the Plaintiff, William Fiore, by and through his counsel John
H. Prorok, Esquire, Lawrence J. Maiello, Esquire, Kathleen C. McConnell, Esquire and
Maiello, Brungo & Maiello, LLP and files the within Response to Preliminary Objections
Raising Questions of Fact filed by Defendant Allegheny Valley Railroad Co. (*AVRR")
averring as follows:

PRELIMINARY OBJECTIONS TO AVRR’S PRELIMINARY OBJECTIONS.

(a) Plaintiff objects to Defendant AVRR’s Preliminary Objections on the
grounds that the pleading fails to comply with Pa R.C.P. No. 1022. Defendant AVRR
has pled more than one material allegation in each of paragraphs 1 through 10 of its
Preliminary Objections, making responses difficult and burdensome.

(b) Plaintiff objects to consideration of the affidavits and drawings submitted

by Russell Peterson and David Kalina of Liadis Engineering, Inc. The affidavits and

drawings are inconsistent with previously filed and sworn documents of record and fail to
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assert facts sufficient to support Defendant AVRR’s Preliminary Objections pursuant to
Pa R.C.P. No. 1028(a)}(1) and (a)(7), and as such are scandalous and impertinent
pursuant to Pa R.C.P. No. 1028(a)(2), as more fully set forth in Paragraphs 51 - 57
hereinbelow and Plaintiff's Exhibits M and N attached hereto.
RESPONSES TO PRELIMINARY OBJECTIONS

1. Plaintiff admits that this case arises out of a property line dispute between
AVRR and Plaintiff. Plaintiff denies AVRR's characterization of the nature of AVRR's
interest in title, and of the lawsuit. Plaintiff denies AVRR’s inference that the Complaint
against AVRR does not include allegations of improper taking and inverse
condemnation.  Plaintiff admits that ICC Finance Docket No. 32783 dated Nov. 17,

1995, attached as AVRR Exhibit A to AVRR'’s Preliminary Objections is a document of

public record, which speaks for itself. Plaintiff denies knowledge or information sufficient
to form an opinion as to the accuracy of or basis for such document. Plaintiff admits that
indenture dated October 27, 1995 from Consolidated Rail Corporation (“Conrail”) to
AVRR, attached as AVRR Exhibit C to AVRR’s Preliminary Objections (the “Conrail
Deed"), is a document of public record, which speaks for itself. Plaintiff denies
knowledge or information sufficient to admit or deny AVRR's characterizations as to
AVRR's operations or authority and demands AVRR submit proof of same.

2. Plaintiff denies the characterization of the subject matter of the dispute as
involving only AVRR ‘track and right of way’. To the contrary, as stated in Paragraph 1
of AVRR's Preliminary Objections, this case arises out of a property line dispute.
Plaintiff admits that AVRR has an interest in railroad tracks between the Municipality of
Penn Hills and Verona Borough. Plaintiff admits the properties which are the subject
matter of the Complaint herein are located adjacent to each other in the Municipality of
Penn Hills, along and South of the municipal boundary between Penn Hills and Verona.

Plaintiff denies the accuracy of, integrity of, and any evidentiary or probative value of, the
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AVRR Exhibit B drawings attached to AVRR’s Preliminary Objections prepared by Liadis
Engineering (See discussion at Paragraphs 51 - 57 below).

3. Plaintiff denies knowledge or information sufficient to deny or admit
Paragraph 3 of AVRR's Preliminary Objections, and further denies that this allegation is
relevant to the litigation.

4, Plaintiff lacks knowledge or information sufficient to deny or admit the
accuracy of AVRR’s characterization of the conveyance of title into Conrail and demands
proof of same. Plaintiff admits the indenture from Conrail to AVRR, attached as AVRR
Exhibit C to AVRR's Preliminary Objections (the “Conrail Deed"), is a document of public
record which speaks for itself. Plaintiff admits that a railroad right of way, as such right

of way is depicted on the subdivision plans attached as Plaintiffs Exhibits B. D, E and F

to the Complaint in this matter, and which depiction is consistent with the 1995 Conrail
Deed into AVRR, has been and cumrently is in use for railroad purposes. Plaintiff denies
that AVRR has any possession of, or makes any use of, the Fiore Lot 4-B as the same is
described in the Complaint in this matter. Plaintiff denies that the Conrail Deed
description of the railroad right of way conveyed therein (as depicted on pages 232-233
of the Conrail Deed, attached as AVRR Exhibit C to the AVRR Preliminary Objections})
contradicts the Plaintiffs deed, title records, or the subdivision maps of record attached

as Plaintiff's Exhibits B, D, E and F to the Complaint.

5. Plaintiff lacks knowledge or information sufficient to deny or admit the
1862 acquisition of railroad right of way by the defunct former Allegheny Valley Railroad
and demands proof of same. Plaintiff denies that AVRR is in any way related to the
defunct original Allegheny Valley Railroad. Plaintiff denies that AVRR is a successor to
any prior railroad interests apart from such title or rights obtained through the 1995 quit
claim Conrail Deed attached as AVRR _Exhibit C to AVRR's Preliminary Objections, and

demands proof of same. Plaintiff admits that deed from Lucy Haworth to Pennsylvania
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Railroad Company dated in 1920, attached as AVRR Exhibit D to Defendant's
Preliminary Objections (the “Haworth Deed”), is a document of public record, which
speaks for itself. Plaintiff denies that all of the property described in the Haworth Deed
comprises a ‘right of way', as upon information and belief the bulk of this property was
used as a lumber yard which subsequently ceased operations and was sold by the
Pennsyivania Railroad. Plaintiff denies AVRR'’s characterization of the legal calls in the
Haworth Deed. Plaintiff denies that the original railroad right of way and track was not
subsequently relocated on more than one occasion. Plaintiff denies that AVRR retains
title to all of the property conveyed by the Haworth Deed (See Plaintiff's Exhibits M and
N attached hereto and Paragraphs 51 - 57 infra). Plaintiff denies the accuracy of
AVRR's interpretation regarding the legal description set forth in the Haworth Deed.

6. Plaintiff admits that the Pennsylvania Railroad Company conveyed real
estate to American Steel Foundries by deed dated June 25, 1956, a copy of which is
attached as AVRR Exhibit E toc AVRR’s Preliminary Objections (the “PARR Deed"),
which document is public record and speaks for itself. Plaintiff denies AVRR's
interpretation regarding the legal description set forth in the PARR Deed (See also
Paragraphs 51 - 57, infra), and objects to Defendant AVRR's use of selective excerpts
of, and material omission of, elements of the legal description contained in the PARR
Deed in its Objection and the supporting affidavits and exhibits .

7. Plaintiff admits that American Steel Foundries conveyed real estate to
Rospec Reailty in 1959. Plaintiff denies AVRR’s interpretation regarding the legal
description set forth in the American Steel Foundries Deed to Rospec Realty, a copy of
which is attached hereto as Plaintiff's Exhibit L.

8. Plaintiff denies AVRR'’s interpretation and allegations as to the chain of

title and legal descriptions.
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9. Plaintiff admits to the extent that Russell Peterson claimed to Plaintiff in or
about 1998, after completion of Fiore building construction, that the Lot 4-B pavement
would interfere with an Alcosan underground vault located on Lot 4-B (See AVRR
Exhibit F). Plaintiff denies that this 1998 claim made by Russeli Peterson was correct or
justified. Plaintiff denies the remainder of AVRR's allegations in its paragraph 9.

10. Plaintiff admits that correspondence attached as AVRR _Exhibit G to
AVRR's Preliminary Objections was mailed and received by Plaintiff or his counsel
where they are indicated as a recipient. Plaintiff denies that these are complete copies
of such correspondence. Plaintiff denies that the referenced correspondence constitutes
a chain of title. Plaintiff denies the accuracy of AVRR’s characterization as to title in its
paragraph 10. Plaintiff denies the allegations regarding disclosure by AVRR of any
plans for future use and development of its railroad right of way.

11.  Denied.

12. Plaintiff denies knowledge or information sufficient to admit or deny
whether any railroad since 1862 filed to abandon the subject track and demands proof of
same.

LACK OF SUBJECT MATTER JURISDICTION - PARCP 10228(a)(1)

13. Plaintiff incorporates its responses to paragraphs 1 through 12 herein.

14, Plaintiff admits that Pa R.C.P. No. 1028(a){1) permits the filing of
preliminary objections.

15. Denied, however, it is specifically denied that the Complaint seeks to
cause AVRR to pay for property which is used by AVRR and is necessary for the current
and future provision of common carrier railroad service in interstate commerce. Plaintiff
admits that the Complaint seeks judicial and equitable remedies including damages.

16.  Plaintiff denies AVRR's characterization as to AVRR's title to real estate.

Plaintiff denies that AVRR acquired title to its right of way interests in real estate through
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any instrument apart from the 1995 Conrail Deed. Plaintiff lacks knowledge or
information sufficient to form an opinion as to the basis for the approval granted in ICC
Finance Docket No. 32783 and demands proof of same, including but not limited to all
relevant and current railroad right of way maps and plans submitted to the ICC in
connection therewith. Plaintiff denies the AVRR legal conclusions regarding the nature
and extent of the jurisdiction of the Surface Transportation Board. Plaintiff denies that
the relevant provisions of 49 U.S.C. § 10501 are quoted by AVRR. Plaintiff admits that
the Surface Transportation Board has discretionary authority under 5 U.S.C. § 554(e)
and 49 U.S.C. § 721 to preempt state or local action, if such action would unreasonably
interfere with interstate rail operations. Plaintiff denies that AVRR has set forth
allegations sufficient to invoke such preemption over this litigation by the Surface
Transportation Board.

17. Plaintiff incorporates herein its response to Paragraph 16 above as
though set forth in full.

FAILURE TO EXHAUST STATUTORY ADMINISTRATIVE
REMEDIES - PARCP 1028(a){7)

18. Plaintiff incorporates its responses to Paragraphs 1 through 17 as though
fully set forth herein.

19. Plaintiff denies AVRR'’s characterization as to the nature of its title to the
real estate at issue, and denies AVRR's interpretations of the deed records. Plaintiff
denies that the Conrail Deed is a general warranty deed, as it is clearly states it is and
constitutes a ‘remise, release and quit claim deed’ with no general warranty as to title,
which is “under and subject, however, to ...any easements or agreements of record or
otherwise affecting the Premises/Easement Areas, and to the state of facts which a

personal inspection or accurate survey would disclose...” (See AVRR Exhibit C).
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Plaintiff admits that AVRR acquired limited easement rights and interests to a railroad
right of way by virtue of the Conrail Deed.

20. Plaintiff denies AVRR's characterization of the jurisdiction of the Surface
Transportation Board. Plaintiff denies that petition to the Surface Transportation Board
is an obligation of Plaintiff, or a required administrative remedy in this litigation. Plaintiff
denies that its Complaint asserts claims over AVRR's actual operating right of way.
Plaintiff admits as allegéd in its Complaint that, after determination by this Court to quiet
title to the property lines in dispute; and in the event this Court finds that AVRR'’s right of
way is not determinable from the deed records of the Allegheny County Department of
Real Estate; then petition to the Surface Transportation Board may be necessary
(subject to the discretion of the Board whether it elects to hear the case) to determine
the railroad right of way location necessary for AVRR's operations. Plaintiff's claims for
damages would at all times remain within the jurisdiction of this court.

21.  Plaintiff denies that it has failed to avail itself of administrative remedies
before the Surface Transportation Board, particularly as said Board does not have
authority or jurisdiction to adjudicate Plaintiffs claims to quiet title, or for inverse
condemnation damages. Plaintiff denies that the jurisdiction of the Surface
Transportation Board is exclusive. Plaintiff denies that this litigation interferes in any
way with the use by AVRR of its operating right of way, as said right of way is shown on
the instruments of record in this matter, and as same is used and operated by AVRR,
and demands proof of same. Plaintiff denies that the Board's discretionary jurisdiction
preempts all state law claims.

22. See Responses to Paragraphs 18 through 21 above which are
incorporated herein by reference.

FAILURE TO CONFORM TO LAW OR RULE OF COURT - PARCP 1028(2)

23. Plaintiff incorporates its responses in paragraphs 1 through 22 above.
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24, Plaintiffs admits that AVRR has right of way interests on property
adjacent to Lot 4-B. Plaintiff denies that AVRR has possession, use or occupancy of
any portion of Lot 4-B as said lot is depicted on subdivision plans of record, apart from
the use of the right-of-way line shown on the subdivision maps of record (see Plaintiff

Exhibits B, D, E and F to the Compilaint) which right of way line and railroad use is not in

dispute by Plaintiff.
25. Plaintiff denies that AVRR is or has been in possession or use of the
disputed area of Lot 4-B, and avers in its Complaint that Plaintiff has possession and use

of the lot. Plaintiff denies that the Complaint seeks to eject AVRR from the AVRR right

of way.

26. Plaintiff incorporates in full its response to paragraph 25 above by
reference.

27. Plaintiff incorporates in full its response to paragraph 25 above by
reference.

LEGAL INSUFFICIENCY COUNT | — PARCP 1028(a)(4)

28. Plaintiff incorporates its responses to Paragraphs 1 through 27 herein.

29. Plaintiff admits the Complaint claims damages for slander of title, and
denies the remainder of the objections in AVRR's paragraph 29 (see also discussion as
paragraphs 51 - 57 below.

30. Plaintiff denies the objections in AVRR's paragraph 30.

31. Plaintiff denies the objections in AVRR's paragraph 31.

32. Plaintiff denies the objections in AVRR's paragraph 32.

33. Plaintiff denies the objections in AVRR's paragraph 33.

LEGAL INSUFFICIENCY COUNT Il — PARCP 1028(a)(4)

34. Plaintiff incorporates responses 1 through 33 above.
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35. Plaintiff denies characterization of Pennsylvania Railroad as AVRR's
‘predecessor in interest’ except with respect to title. Plaintiff admitted the PARR Deed of
record in accordance with Paragraph 6 above, and incorporates herein by reference its
response to Paragraph 6 above.

36. Plaintiff denies the characterization of Pennsylvania Railroad as AVRR’s
‘predecessor in interest' except with respect to title. See also response to Paragraph 35
above incorporated herein by reference. Plaintiff denies that it is required to allege
defect or mistake in its’ pleading with respect to the PARR Deed, but admits upon
information and belief that there is a substantial likelihood of discrepancies, defects
and/or mistakes in the deeds attached as AVRR Exhibits D and E to AVRR's Preliminary
Objections.

37. Plaintiff objects to Paragraph 37 as it is unclear and confusing.
Notwithstanding the foregoing, Plaintiff denies this allegation to the extent this paragraph
purports to allege that Plaintiff failed to plead the existence of the deed for Lot 4-B into
Plaintiff, which is attached as Plaintiff Exhibit A to the Complaint and which is fully pled
and set forth in paragraphs 9-13 of the Complaint in this matter.

38. Plaintiff denies AVRR's characterization of the location of the lot boundary
lines, and to the characterization of its interests in title as “fee simple”. Plaintiff admits
that AVRR was grantee of the Conrail Deed, which is attached as AVRR Exhibit C to
AVRR’s Preliminary Objections. Plaintiff denies the metes and bounds description
quoted by Plaintiff is contained or referenced in the Conrail Deed.

39. Plaintiff denies that AVRR acquired title through, or was grantee of, any
deed other than the 1995 Conrail Deed. Plaintiff denies AVRR has a “fee simple estate”
in title to the property adjacent to the Fiore Lot 4-B.

40. Plaintiff lacks information or belief regarding whether and railroad has

sought abandonment of the right of way at issue. Plaintiff admits that railroad tracks
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have been in use, although not in the same locations, in the right of way as said right of

way is depicted on the subdivision maps of record (Plaintiffs Exhibits B, D, E and F to

the Complaint) during the period that Plaintiff has held title to Lot 4-B.

41. Plaintiff denies that AVRR acquired title through any deed other than the
1995 Conrail Deed. Plaintiff denies that the Conrail Deed was a “general wamanty
deed”. Plaintiff denies that the Conrail Deed located a right of way, or that railroad
operations occurred in any right of way, other than within the right of way shown on the
subdivision plans attached as Plaintiff Exhibits B, D, E and F to the Complaint, which are
consistent with the 1995 Conrail Deed, and which are consistent with the Lot 4-B
boundaries pled by Plaintiff, since at least 1956.

42. Plaintiff denies paragra;;h 42 in its entirety. See also discussion at
paragraphs 51 - 57 below.

43.  Plaintiff denies paragraph 43.

LEGAL INSUFFICIENCY - COUNTS |, i, lll and IV

44, Plaintiff incorporates its responses to Paragraphs 1 through 43 herein.

45, Plaintiff denies that the AVRR right of way of record is otherwise than that
shown on the subdivision maps of record (Plaintiff Exhibits B, D, E and F to the
Complaint), which maps are consistent with the right of way line shown in the Conrail
Deed.

46. Plaintiff admits the AVRR right of way is correctly shown on the

subdivision maps of record, attached as Plaintiff Exhibits B, D, E and F to the Complaint,

which are consistent with the Conrail Deed of record. Plaintiff denies that the AVRR
right of way of record is otherwise than that shown on the subdivision maps of record
and the Conrail Deed.

47. Plaintiff admits that the AVRR right of way is correctly shown on the

subdivision maps of record, attached as Plaintiff Exhibits B, D, E and F to the Complaint,
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which are consistent with the Conrail Deed. Plaintiff denies that the AVRR right of way
of record is otherwise than that shown on the subdivision maps of record and the Conrail
Deed.

48. Plaintiff denies that it is required to allege invalidity of any deed in
Defendant’s chain of title to support its cause of action.

49, Plaintiff denies that the instruments of record support Plaintiffs
allegations as to the property line and right of way location. Plaintiff denies AVRR’s
interpretation of the 1956 deed descriptions. Plaintiff denies that AVRR’s railroad right of
way is described solely by 1920 and 1956 deeds, rather than by the 1995 Conrail Deed
into AVRR. Plaintiff denies the Defendant's conclusory opinion that Defendant's
affidavits determine a property line location ‘as a matter of law’ as this is a disputed
issue of fact for determination at trial (see discussion regarding the integrity of the
Peterson affidavit and the Kalina affidavit and drawings in paragraphs 51 - 57 below).

50. Plaintiff denies the remedy requested by Defendant is appropriate or just.

PLAINTIFF’'S PRELIMINARY OBJECTIONS PURSUANT
TO PA R.C,P. No 1028(a)(2)TO THE AFFIDAVITS OF
RUSSELL PETERSON AND DAVID KALINAS;

AND TO THE DRAWINGS SUBMITTED AS AVRR EXHIBIT B

51.  AVRR has submitted an Affidavit of Russell A. Peterson (the “Peterson
Affidavit™) and an Affidavit of David M. Kalina (the “Kalina Affidavit’) with AVRR Exhibit B
Drawings, in support of its Preliminary Objections.

52. The Peterson Affidavit and Kalina Affidavit purport to prove title to a small,
disputed area of land based on deeds from 1920 and 1956 (largely ignoring the 1995
Conrail Deed into AVRR), but are rife with legal opinion and conclusions as to why

AVRR should be declared the owner of the disputed property area.
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53.  Neither the Peterson Affidavit nor the Kalina Affidavit aver sufficient facts
relevant to a determination of AVRR'’s Preliminary Objections regarding subject matter
jurisdiction or failure to exhaust administrative remedies.

54, The Kalina Affidavit primarily consists of conclusions of fact and law
regarding title more properly left to the Court and fact finder in this litigation, and which
conclusions of fact and law Plaintiff denies.

55, The Peterson Affidavit avers that railroad operations occur and continue
in the railroad right of way “adjacent” to Lot 4-B (Peterson Affidavit Y 2-4), but does not
allege the interference with or disruption of railroad operations necessary for the Surface
Transportation Board to exercise its jurisdiction.

56. The Exhibit B Drawings, in conjunction with the Kalina Affidavit and
Peterson Affidavit, directly contradict certifications made of record as recently as 2005-
2006 by AVRR and Liadis Engineering & Surveying, Inc. regarding the disputed property
area (see Plaintiffs Exhibits M and N attached hereto).

57. The Court should disregard the Peterson Affidavit and Kalina Affidavit
with the AVRR Exhibit B drawings as impertinent since they are submitted solely to
opine as to disputed facts that are within the province of the fact finder in the case.

WHEREFORE, Plaintiff prays that this Court dismiss and deny the Preliminary
Objections of AVRR in their entirety, and such other and further relief as this Court may
deem just and proper.

RESPECTFULLY SUMBITTED:

MAIELLO, BRUNGO & MAIELLO, LLP
/s/ John H. Prorok

John H. Prorok, Esquire

Lawrence J. Maiello, Esquire

Kathleen C. McConnell, Esquire
Attorneys for Plaintiff

12 194451,11543.2



LIST OF EXHIBITS

Plaintiff Exhibit L (the “Rospec Deed")
Plaintiff Exhibit M (the “Fagens Map”).

Plaintiff Exhibit N (the “Fagens Deed")
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VERIFICATION

|, William Fiore, verify that the statements and averments made in this
RESPONSE TO PRELIMINARY OBJECTIONS are true and correct. | understand that
false statements herein are made subject to the penalties of 18 Pa. C.S.A. Section 4904

relating to unsworn falsification to authorities.

Date: _4/5/10 /s/ William Fiore
William Fiore

194451,11543.2



CERTIFICATE OF SERVICE

| hereby certify that on the 5™ day of April 2010, a true and correct copy of the
attached PLAINTIFF'S RESPONSE TO PRELIMINARY OBJECTIONS RAISING
QUESTIONS OF FACT OF DEFENDANT ALLEGHENY VALLEY RAILROAD was
served by United States Mail, first-class postage prepaid, upon the following:

Richard R. Wilson, Esq.
Richard R. Wilson, PC
518 N. Center Street, Ste 1
Ebensburg, PA 15931

Consolidated Rail Corporation
1717 Arch Street, 32™ Floor
Philadelphia, PA 19103

Eugene Giotio, Esq.
One Oxford Centre
301 Grant Street, 20™ Floor
Pittsburgh, PA 15219

MAIELLO, BRUNGO & MAIELLO, LLP

/s/ Kathleen C. McConnell
Kathleen C. McConnell, Esquire
Attorney for William Fiore
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all of such ceal and, in that connection, damage mAy result to. the-surfece of the land and
any -house, building or ether: structure ew or in sush land. {This notice is set forth in
the marmer-provided in-Sectien 1 of the Act ef July 17,.1957,. B.lv 984.)
& . with the ‘appurtenances: TO HAV® AND TO HOLD the same unto and for the ‘use of the
- said party of the secend part her heirs and asaigna- forever;
AMD the said granters,- Jeseph C. Stofke and Mildred 3Stofko, his w.l.re, for them-
ulnr, their heirs, executora and administrators coverant with-the said party ef the
gesond .part her-heirs and mssigns against all hwru.‘l. ehmms the sane and every p-rt.
thereef to Warrant and Defends -~ '
WITNESS the hands ard .seals et the suid partias of-the firat part.: .

. ATTEST:- | .+ 'Joseph €. Stefke ~ {9BaL)
=+ ¢ . Rose M, ,ua-gnm " . Mildred Stefke - (SEAL)

L-i ,-i-Joseph V. Baper . -

I ' - ' L - =
CQMUMDINEALTH (OF. nnlsmum Y On this the 28- day of-May, A«D. 1959, befare
COUNED O ALLEGHENT -~ . .&J; ‘,urlss- me, Novary Public the undersigned wffiowr,

A L F T oL ”"") ‘paraonally appearsd. JOSEPR C. STOFKDwand ~

mmmorxoum v:l.ga' -.kr'v'-m -to e -{op satisfactorily preven) te be-the perasns-whosa -
pames drer -angmu qo-ra:be‘pi 4nuerlnme and lehvarled;ed t!ne ehay mod- ‘the same
rw.'s thﬂ'}u'pdutablnelp:
cen WY IN mmzs’wmmr. I I\u-emo &et my hand and otf:l:ul snl.
- o Ray W, -House, Notary Public ~-{N.P. SRiL)
.- - . My Comnission-expires Japuary 7, 1963
e Braddeck Hﬂh Pa. llla;hany County
1 . . e
aom " CERTIFICATE OF mmm - . .
e 2elhe » Joseph U, Baper, ‘E-q. -de hereby certify that grantee's proei,u rea:l.deree is
520' l'r:l.ee Avmpr'!lonh Braddock, Pa. )
T HI?IBS my hand this 28th day of May, -1959. :
Jouph Ue llper, ‘!sq.

Registered in Allethe'ny Ce. Jum 3, 1959. .o

i l‘.‘ 17,8. “Recerded May 29, "1959. Time 1;22 PM . .
Hrﬁt-n"hy’"!!‘ ' Compared "7/ & ! i;m ‘
L.- - et .
U#ﬂm‘.tq-tl#ll'tvtt*#ttlttitlllt'tlt SARELEE e e bk kTN BN

.

American snol roundriol

) DRED
} MADE this 28th day of May, 1959 :
x.-jec Ronlty cuplny, “Ine. J  BETWEEK AMERICAN “STENL ‘FOUNDRIES, a New Ju--ey
- ) corperation-{hereinafter smtimaﬂ,tmed to
- .'.:-m-“gu-ﬂ) «ANDIROSPES -RABALTY COMPANY, Il:., a rennsylnnu corporation {bereindfter
sonetines sreferred ‘to as "Grantee¥). - Sy

- WITNSSSETH THAT- in conluaueion of the sum of One hundred ard. nimtys thousand
d-nhr'i“ﬂlw. =), raceipt-whereof is heraby ackrowlsdged, Granter doe- hereby grant
and Wﬁi—hmu. its lnccouorl and assigns: \

PARCKL NG Y, 5. Lade 2T -
el e MMiwhay cerbun pu-ce:? - trtet ‘of land situste pm;ly in the-Berough ef Verm
: lﬁ:’m& Wﬁth&*ﬂmhlp)‘.‘d&’@um !I:Lns {formerly Township of -Penn}, Allegheny Courty,
N /l'ba%i lcrtbg‘d lq follews: ' {All measurements in the following cdss
WW oS -u-\n-c—, 100 feet Verona Standard ‘is equiuhnt te 100.10
ton sn.nurd)‘ - -
. #"“ TL.SINRGINNING at a ‘condrete mevument 1n the Berough of Verera: on the wasterly side
. SE ElTeglisvy-Hiver Boulavard.60 feet in width, as- Fresently located, at the norvheasteriy
* seryieriefthe-parcel hereby described, said comcrste _merument- being the' following courses
i and i lsthrices from the easterly side of Jenes Street at the southerly:tarminus of sdid’
ﬁ’i‘&dw as:said southeriy terminus was eatablished by Ordirarce NWo. 1 of 1959, of the Boreugl
of Yerens; of recerd in the Office of the Recorder .of Allegheny County,-Pewaylvania in
Dcet Book Volume 3731, page 258; South 8° 30 West a distance of 7.52 feet, South-79° 4t
B Sistria'dEstative of 56.55 feet, and-South 59° 121 20® ¥xst a distance.aof-15.,27 feet; therce.
alengfchewasterly aide ef Allegheny River Boulevard as-presently located, the fellewing
courses And-distances: Seuth 16° 43' 20" West a distance of 728.25 ‘feet: mere or-less, by
, &omwe tw the E‘Ixht"hving a radius of-969.53 feet an arc distance of. 333,40 feet; South
| 9625257 30 Mest's distance of 311.98 feet, mere or less, to & concrete monument; on the
{ Xtve dividtughti Borough of “Versra on the rerth frem the Township of Pern Hills on-the--
1 southy"thence<continuing along the weaterly-side of- Allegheny- River. Boulévard ‘as- presently
ilocated South 36° 25%:30W Weat a distance of 343.66 feet to an ironm pin on the Lline commor
ﬁti- the larnds ‘fermerly. of*Farmers Investmert Company and The Pannaylvania Railroad Company;
© thence by the line of Iands farmerly of ®he Fennaylvania Railroad Company Morth 53° 34°' 30¢
West"a» distance of Lh96 feet to an iron pin on the eastwrly side of the-right of way of
7Rl§ CopenaughDivisien ol The Permsylvania Railroad, formerly the Allegheny Valley Railroad
thence-northwardly by a curve te-the left baving a radius of 2,852.07 feet & ‘distance of
B65Teet!, mere’ or lese, t0 & point of intersactier with .the center line of sadd Railroad;
as-desoribed -in Dead dated November 16, 1926 from Verong: Steel Castings Company to Grartor,
. of record ip ‘the Office of*the- mordnr of Allagheny-County, Pernaylvania in Deed Boek - -
‘iYolime 2382, page 259; thence contimuing by said center line northwardly by a curve o the
t.1aft-having a radius of 2; 862,07 feet & distancs of 325 feet, mere or less, to & peoint of
ﬂt“’.ﬁ' said center line'",thuncr comimhg by said center line North 8° 30! Sast-a

-

'W&i‘&*—?ﬂ.“ :m-.. adr v.m',lqn, te the line common to the lands of Woodings-Veroma

iy
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. Tool Works and Grantor herein; thence aleng the-line of lands of Weodings-Verema Toel
Works South 82° 46' Bast a distance of 329.06 feet, mere or-less, to ths westerly side of
Jones- Street in the Berough of Verona; thence aleng the line comaen te the southerly y

- terminus of Jones 3treet, as said southerly-terminus was established by Ordirance—No. 1 ef
1959, of the Borough of Verens,-of record in the 0ffice of +he Recerder of 'Allegheny County,
Pernsylvania in Deed Book Velume 3731, page 258 and the parcel hereby described Seuth 82°
A6t-Zast a distance of 50.Q1 feet to vhe sasterly side of Jones Street;-thence South 8°-30¢
Wost a distance of 7.52 feet te & peint; thence South 79° 4' Bast -a distaree of 56.55 feet,

. mere or lesa,-to-a point; thence South 59° 127 20" Wast a distance of 15.27 feot eo the
place -of heginning. Centhining 9.737 acres, mere-er-lsss. -

~BEING (a) pait of Tracts Hes. 1 and 2 conveyed to Grartor by Verema St.eal

Castings Company-by Deed: dated: .Nsvember-16, 1926 of reeowd in the Office of “the Recerder
_ of Allsgheny County, Permaylvanriain Deed Book Velums 238 page 259, and including-(b)

that certein tract.or.parcel conveyed teo Grantor by Weodings-Verera Tool Werks by Deed

dated Jum 21, 137 of record in the afaresaid Office in Deed Beok Volume-2565, page bbk,

{c) that certain tract or parcel cemveysd: to Grartor by farmers Investment Company by Deed

dated January 15,:1954-ef record in-the aforesaid Office in Deed Book Velume 3323,. page

275, (d) that-certain tract or pargsl.conveyed be Grantor-by The Permaylvania Railroad

Genpany by Deed-dated June 25, 1956-of Tecord in the aforesaid Office in Beed Book Volume

3591, page 63 ard (e) that certain tract- er parcel conaisting of a pertien of Jenes Street

vacated by the Borough of Veroma by~Ordinance No. 1 of 1959 enacted February 10, 1959, and

of record in the aferesaid Office —hrbecd Book Volume 3731, page 258. .

TOGETHER with all ‘of theimprevements and appurterances thereumte belmging.- -

SUBJXCT to (1) exiating~saseisnis. and agredpents, if awy, far polas and pele line
underground gas lines nﬂ,uheh-an@-lmm -tracks, (2)F 01k and gas lease from John Hayworth,
et al., to S.¥W. Say datedqSe 188& of recerd in the afarssaid Office in Deed -

Book Volume- 503, -page-365, 01 m fa‘u- ‘autherised by the Orphans' Court of Allegheny

I‘-eumm..l’e-nsylvann in: the I-elte cf Richard M. Dewhurst, a minor, at ¥e. 137, April Term,

1960, {3) Waiver of damages as set forth in the aferemsrtiened Deed dated Jume 25, 1956 .

from The Perrsylvania Railread Cempany, (i) Mortgage dated -Septenmber 5, 187, frem:-

Allegheny Valley Railroad Company te the Commorwealth ef Pennsylvania ef recerd in the

aforesaid Office in Mortgage Book Velun= 198, page 16, te-the extent that ‘the-same may

affect a pertion ef the premises conveyed by the aferementiored-Deed dated Jure 25, 1956
- from The Psrmaylvaniz Railroad-Cempany, (5) Water courses, slepe and f£ill rights and all
streets and the right-of-way-of The Penraylvaria Railread Cempany te the extert that the
premises hersby conveyed axtends tp the center line dhereof and-{6) public and mrivate
rights, if any, not extimguished ky the above-mentiennd wacatien preceedings ef the
| Berough of Verona.

.: .Pm‘- . 2 - bt -

. - u.a. that eenun parcel or eucs of land |1t|-1:e pu-gly in the Boreugh eofiVerem
anrd partly in the Towmship of. Ferm Hills (formerly Township-of- Penn} illegheny Ceunty,
Permaylvania, bounded and described as fellows: ‘(111 measursments ir the fellewing.descrip-
tien are Verema Standard distances. 160 r«e Verama Stardard -is equivelent te 100.10
United States Standard). - -

BEGINNING at a concrete memment 1!| the Township of Penr Hills at the meﬂu-
tion of the easterly side of Allegheny River Boulevard 60 feet in width, as mresently -
located anrd the southsrly side-of a propesed streat 50 feet in width as desoribed $n-Deed
1 Jgated Noveaber 16, 1926 frea Versm Steel Gastings Company to Grantor, of recerd in the

“0ffice of the-Recorder of Allegheny Gounty, Permaylvania, in Dased Book Volume -2382, pege

259, said peint. ef intersesction being . at the-nertiwesterly corner of the parcel hereby -

deacribed; thernce Seuth 59% 12' 20% Nast alerg the southerly-side of said preposed street

i a diatance of 255.23 feet-te a comeqe monument; thence South-0° 35 West a distance of

{ 1,116.42- faet te & cencrete monument; thence Nerth 87° 377 West a distance of 732.52 feet

to & point on the easterly line of . River Boulevard as presently lecated; themce

alorg the- easterly side,of Allegheny' ‘gtye‘ u.‘lanx-d as presertly locaged, the fellowing
couraes -and distances: I-reh 36* 2 ¢ »b" le ‘a distance of 271.50 feet, by a ceurve to

the -left having a radiuws "fi %%*, xeoﬁ' ﬁn ‘arc distance of 354.01 fest, Nerth 16°-43' 207

fa

Rast a distance of 703.2

agres, mexe or less,

i . - BEING part of Tuof.il ﬂu. .'l, and .2 eomyad 4o Grantor by Verems- Stesl Castings

H > Company bY Deed dated Nevenber 13 1926, of roecri :l.n the aforesaid Ofﬂee in Deed Bosk

3 h}m 2383, page 259, . .o~
TOGETHER with all.ef th npcnnenul ard lppmommes thmmo belcnging,

: ‘ﬁvxneludh' all ruhe title and intereast of -Gramtor in and toa certain fifty-foot unopened

A mm.,hu out and dedicated to.public use by Susgn Jones and Verera-Steel Castings

{ \Gempitly;and. referred te in Deed dated July 19, 1917 from Susan Jones to Verora Steel

! Mﬂm of recerd in the aforesaid Office in Deed Book ¥olume 1893, page 331. -~

H SUBIECT te {1} existing easements and agreements, if any; for peles and pols limes

‘ (2) watar- courses, -slepe-and £i11 rights and all streets to the extent that-the premises

] Beresy conveypd-extends to the gcenter line thereof ard (3) miner encroachmemts;-if any,- "

.;nr the perimster of the pren!.n- hereby comycd by ad joining owners, eccupants ard othpr

mu‘ m. 3. -

N ALL ¢hat ‘certain percel ar tract of hnd situate parely in the Borsugh of 'hrm

/&And partly.-in the-Tewnship of. Pemn Hills (formerly Pern Township) Allegheny Countyy

{ “Fernaylvania, bourded and described as follews: (All nuureneml in the following
ription are Yerona Standard measure. 100 tcot Verom Sumrd is equinlem teo 100,10

qd-States Standard).

B‘QIIIIE on the easterly side of Jonu Strest 1n the Borouwgh of me a; a

e Wmmeerly corner. of the Margaret A. Ledwith Plan of record in the Office

- t\.‘" n———

-I.m.\to the place of begirning. Containing 11.718] |

|

o

.
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et - ( l I
of the :Recorder of...AB:eghonr cum;—,—, Fermsylvania in-Plan Book -Volums 28, pags 85; thence
alemg:the eastarily ,si.delq# -Janu JStreet in a seutherly direction a distarce of 1li3.4k feet
to the line of Ydnd new-ar zpmﬂy of Giacometti Wrmenegildo; thence by said land Souwth
81° 25¢ Bast a distance of 92.60 faet, more or less; to the wssterly side of Alleghenry
River Boulavard 60 feet in width, as presertly-located, thence along the westerly-side of
Allegheny River Boulevard in a nertherly direction l43.55 feat; mere or less, to the
southerly line of the Ledwith Plan; thence by she southerly lime of said plan North &81° 251
West a distance of 97.60 feet, mere or less, to the phc- of begirmhg. cmlining 0.312
aeres, -more- or lssa. -

* ¥ UEING the same premian unnnd 40 Grantor by hry Atchko, widow, by nood dated

lcmbcr"li‘wlsl.l., of record in the aforesdid Office in Deed.Buok Veiume-2806; page-67%.

-+ + TOGSTHER with all ef the-improvements and appurtenarces thersunte- -bolcn;!.ng.

. - SUBJXT so (1) existing easenonts and agreemerta, if ‘any,-for- pelss and.pele
iines, {2} water courses, alepe and £ill rights and all streets to the sxtert that-the -
peenises hereby eonveyed extends-to the center line thereef and (3} the restrictiens, L¢
any; ereated by ths follewing language irn Deed from:Verena Steel Castings Ceapany to Mike
Atehks, et ux., dated October 15, 1924, of record in the aforesaid Office in Deed Book
Veluae 2234, page 445; "It 1s expressly coveranted and agreed that no public-garage, or
{ bare] “ur:plaei ‘Sogr the sale of beveragas shall ever be erscted or conducted -on the aboye

prexines’or any plr!: tbarut.

PARGEL N0, he . - .

ANade %ty ALL ehat ceﬂ:liﬂ parcel or tract cf hnd sivuate partly-in t:he Bareugh of Yerora

'ni-..p-rbly in the  Towrship of Pern.Hills (fermerly Township eof Perm); Allegheny Ceunty,
:.Pawxaylvania, bounded and described as follows: (ALl measursments in the following

{ desériptien-are Verora -Standard distarces. 100 feet Verema Standard is equivalent to

~i100.10 Unized States Stamdard). - ' T .

oo 0t /REGINNENG en the easterly side of Jones Street in the Borough.of Veroma at a -
pointsthereon- distant 676.62 fest-and South £° 30' West -from the southerly side of -Grant
Street in sald Borough, at asuthwesterly cerner of -land new or fermerly ef- omettl -
Brme o5 “thence by said hndﬂoueh. 80° 50! Nast a distance of 90.50 feet;-mere & less,

otehcl-nutcrly side-of uleghony Biver Boulevard 60 feet in width, &s prasently- loocated,

thenca' aleng the unm:;.x “Side.; £ Allegheny River Boulsvard in a‘ scutherly directien a
diastance of 162,79 feut; .gm-‘br*lou, to the nertheasterly corner of Parcel Ne. 1, herein-
above described; 'EEMFQ, q,dm; uiﬁ"=hrcel the following courses -and distances to the
sasterly side of Jones Street: North 59° 12! 20" West a distance-of 15.27 feet, Nerth 79°
Qi '-West a distanie of 56,55 feet and Nerth 8° 30'-East a distance of 7,52 feet; therce
alerg the easterly side of Jones 3trest a distance of 146.67 feet, mere- qr less, to the
place of baginning. Gortaining 0.292 acres, mers -er less.

v ~ BEING the same premises gonveysd to Grartor by the- following deeds and- including
"ehlﬂ-emun-traet or parcel consisting of a partien of an unopened street vacated by the

Doreugh of Veront by Ordinarce  Ne, 1 of 1953, ‘enacted Janvary 12, 1953 and of vecerd in
the aforesaid Office ‘in Ordinance Velume 4, page 258: Dead from Kier ‘W, Swing, et ux, to
Grantont'dated October 26, 1943 ~ef Tecerd in the aforesald Offiee in Deed Boek Volume 2743,
page 359yand.Deed from J. Glark Stewart, et ux, to Grantor dated Jan‘ulry 21, 1952, ef
recerd 1n the aferesaid Office in Deed- Book-‘lolum 3160, page-243, -

1.3% .YTQ0GETHER with all ef 'the-impreovements and-appurtenances thereune. belongirg.

AISUBJECT. co. (1) existing sasements ard agreements, if any, for poles and pele
linea, (2) Water courses, -slope ard £ill rights and all strests to the extert-that the
premiszes heraby conveyed: extends ¢ the-center: lire thereof, (3) the-aforementioned restric:

{ tiers,~if-any, oreated in Deed dated October 15,-192,, from Verema Steel Castings Company-
to Mike Atchke, et.ux., and (4} public and private rights, if ary, now extinguished by the
above-nant lened ncatim Pl'ocudings of the Bcrcu;h of Verora.

PARCT, NO. 5
) ALL that certain parcel or tract of land situvate in the Borough ef Cakmont, -
' Allegheny County, Pernaylyania,-beunded and described as follows: . (iAll meagiremerts in
owing -description are-United -States Standard-measure). - .
. - BIGINNING at a point on the Northerly right-of-way line of the Plum Creek Bramch

.t‘!’!ln ‘Permaylvania -RBailroead Company in line dividing land herein desctibed and ‘lard now-

» or fermerly of Jefferson J. Blancke, said point being distant 45.71 feet North 60° 50! West
from the center line of tracts of-the saild Flum Creek Brarch of The- Pennsylwania Railread
Company, thence aleng said dividirg line North 60° 50! West a distanoe~of 589.62 feet to &
peintii-thence still by sadd; ﬂ:l.vid!mg iline South 45 29! Weat a distanmce- of 1l.44-feet to
a corner commen to, the safd’ 1atd ‘niw’ or formerly of Jefferson J. Blancks, and lands now—or
formerly of l’ittlbwgyic.ilﬂ;zo!:lﬁ Steel-Company ard the parcel hereby described; thence
along the-pojget*pn Gfrehe 1ine: gemmon to the said lands now: or-formerly of Jefferson J.
BXancke. and rﬁe‘im-.u-e.ﬁ' !d.hd sml co-pny lorth 21° 19* West a distamse of 12.59
fcn_ to as peint; thame ¢ ow_or formerly of ‘Bites .-cnld‘ Tad

k Gemraro mimaas a_-q.qlmoga-xmm p!'-i%l:z PSS st e 5 !
; R e

SEapta-, nee .86 £het to I ont 1'5 Cat sam et'-thenee

- eontiruing along the line of said street lmh 7~ bl' hsb a-distance-of 1,2.85 feet %o
& point orn the southerly-side of said street; themce-continuing aleng the' line of said

» street, Nerth 8, 20* Nast a distance of 318,07 feet-to & peint on the line of land now or

formerly ef Elisabeth Klstaly; et al, thence along the line ef said-lard Seuth-67° 09' 50%

Bast a distance of 822,75 feet, mare er less, to a point on the nertharly right-ef-way line

of the said Plum Creek Branch of-The Permaylvaria Railroad Company; and thence along the

rortherly right-of-way line of the said Plum Creek Branch of The Permnaylvaria Ratlroad- -

Goapany South 72% 56' 30" West a distance of 773.56 feet, mors er less, to a point at the

place of begiming. Containing an area of 9.139 acres, more or less. - -

—

- .t




; BBING part of Tract No. 3 conuy-d <o ornnf.er by Verona Steel castim Company
by Deed dated Novembar 1§, 1926, ef reeord in the aforesaid Office in Deed Book Volume
23483, page-259, and premises conveyed to Grantor by RKlizabeth 3. Kletzly, widew, et al,
by Deed dated August 15, 1951 of reecrd in the aforesaid Office in Beed Book V.lu-o 2702,
page 209.

TOGETHER with all of tha impronnenes and l:ppureemmos theram- bolorg:l.ng-

SUBJECT to- (1) Water courses, slope and £ill rights and all streets ard rights-of{

way.to the sxtert that the premises hereby conveyed sxtends to the genter line theresf,
(2) right-tf-way far a l2-inch 1line for the conveyarce of water created-by John Kletaly in
favor of Suburban Water Cempany by instrument dated Nevember 1,-1901, of record in the
aforesaid Office in:Deed Book Volume 1802, page 73 ard {3} right-ot—uly for poles, etc., -
created by John Kletsly, et ux, in favor-of Ths Allegheny County-Light Company by instru-
ment dated Nevember 25, 1916 of record in the aforesaid Office in Deed Book Velum 1355,
page 511.

GRANTGR cevemants ‘hhlt it -m WARRANT generally uhe property hershy cmereda

. .THIS.Deed is.made .-under and by virtue of a Resoclutien of the Board ef Diresters
of the Grantor duly passed:en the 24th day eof Merch,1959, a fnll quorum being present,
authorising and direoting-the -ssme to be made.and dene. -

IT is the intention and-purpose-of Grantor-to grart and sonvey-unte Grantee, 1tl
successors and assigns, the aﬂcl.re1 fee ainple title to the abovs-described parcels er -
tracts of land including; all. cml And -direrals, if any, row owned -by Grarter therein. The
follewing pareagraph:is: 1nlg:t§dmiy for the purpese of compliance with Sectien 1 of the -
Act of the camrq,nm;moﬁ “Fermaylvania of July 17, 1957, P.L. 98, ard is not intended
as an excenion»omhurynﬁ.omﬂ' ary mireral estate in the ceal underlying said land,vix.:

+ "THIS nocunlw! MAY NOT SELL, CONVEY, TRANSFER, INLUDE OR INSURE THE TITLE TO
THE COAL AND RIGHT OF SUPPORT UMDERNEATH THE SUBFAGE LAND DESCRIBED OR REFERRED TO HERBIN,
AND THE OwNER OR OWMERS OF-SUCE COAL MAY HAVE THE COMFLETE -LEGAL RIGHT TO REMOVE ALL OF
SUCH COAL AND, IN THAT CONKERTION, DAMAGE MAY RESULT TO THE JURFACE OF THE Lum OF ANY
HOUSE, BUILDING OR.OTHER smw'runn O of IN SICH LAND."
WITHESS the due executien hereof the day and year £irst abeve uri.teu.

ATTEST: - . . . AMERICAN STERL FOUNDRIRS (CORP. SEAL)
£.B. Garver . By J.8. Lanterman
.3escretary D President

{($ 209.Q0 U.S.IsR.3. CARGELLED)}
('3 S45.95FPa. Real u“t. T.TsS. Mﬂmn)
(’ 52,00 Pepm~Hills Twp. Scheol Dist. D.‘!'-'!.S- GLE!LLHI)
STATE OF ILLINOIS ] On this, t.he 28th day of May, 1959. before me; &
GOUNTY OF COOK )88: Netary hbl!.c the undersigned officer, persemally
) appeared J.B. ummnl whe ackrowledged himself
to ba the l’u-uem. of AMBRICAN STEXL FOUNDRIXS, a gerperavien, and that he as-such
Eresidpnt ,~being anthorised to do- 8e, executed the Lersgoing instrument for the-purpeses
" ‘therein cortaisad by signing the name of the osrpsratien by himself-as Pressident.
iN WEEREOF, I hereunto set my .hand and official seal.
g Geo. Wilten, Metary-Public (N.P. SEAL)
‘ Ny Cesmissien expires lhy 21, 1961

- CRRTIFICATE AS TO RESIDENCE
THE undersigned. h.rnhy cgartifies that the precise residence of the Gnncce

herein named 'is-aa follows: .1560 Electric Ave., Bast Pigtsburgh,.Pa. -
. By Frank H. Glaser

- -
w -.t P A .."

Beg:l.ltozed in Allq;hmu [ }m-s "-1959.

. Wo..32445. - Recardsg:: Jgﬁia@ﬁ{ e Time 3:07 P .
Written by Pfarr Cempared by _%4__

:rl i'-‘“.ll"'*‘*l**#.*#l*“"#ltt'l'tt*t**’* *
3
" Gibsen & Janisen cmermgm, Inc. & I THIS INDERTURE -
: L8O e NG ¢ )}  MADE the llth day of March in the year of
william B, Caldqu ot ux: - }  our-Lord, ems thousand nine hund:red and
LA ' }  fifty-nine (1959}.

5 . msnsox t wusou GONS’L‘BETIOII, IK., a Corporatien under t.ht Laws of the
cmomulvm¢ Penraylvania,. baving its domicile in the City of Pittsburgh, County of
Alleghetry, isissaid Commerwealth, party of the first part, and WILLIAK E. GALDWELL and INGE
J. CALDWELL > his- wife, of the- xBereugh of Morroeville, uhghem—coumy, Pomsylnnn,
parties of the second pargs:- . “ s

- WITNESSETH, That ‘the sald party of the t:l.rst part, for and in toraideratien ef
the sum ef POURTSEN THOUSAHD ($14,000,00) Dollars, lawful money. of the United States of
America, to it in hand-paid by the said parties of the second part,at or befere the un].ng1

and delivery of thess preassnts, the receipt whereof is hereby ackrowladged has gréanted,
sargained, sold, released, conveysd and confirmed, and by these presenta.does-grant, bargal
nu, release, convey and connrn, unto the said parties sf the secend part, their heirs

forever,
'g ll:l- that certain lot or.pisce of ground situate in the Borou;h of llnnroevﬂ.‘la
: I';hlnrcomy, Pernsylvania, being Lot No. Elaven Hundred Twelve-{1112) in BURKE GLEK
g '*" FLAN X0, 6, as recorded “in the Recorder's Office of Aliegheny County, Pernsylvania,

66, poges 83, 84, 85 ard 86,
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Allegheny County
i ;l ) TR Valerie McDonald Roberts
B | WAL Recorder of Deeds
| i | odis 1

&0 2008 001 3154 Pittsburgh, PA 15219

Instrument Number: 2006-13164
As-Deed
Partles: ALLEGHENY VALLEY RAILROAD CO

To FAGENS INC

Recorded On: May 01, 2006

# of Pages: 9
Comment:

**DO NOT REMOVE-THIS PAGE IS PART OF THE RECORDED DOCUMENT**
Deed

§3.00
Pages > 4 4
Names > 4 0
Total: 53.00
Realty Transfer Stamp Deed Reglstry Stamp
Affidavit Altached-No Stamp Num-T238896
PENN HILLS Volarie acDonaki Raberts, Manages = BLOCK AND LOT NUMBER
Ward-98-NO WARD R DT |
Blk/Lot-385N172 Value 10,000.00 [ Date; 7 7 - Int. By: 1 GOMBINE w:aj,u-wa
Commonwealth of Pennsyivania 100.00 Annnana aw
Munic-Penn Hitis Municipality 150.00
School District-Penn Hils 50.00
300.00

1 hareby certify that the within and foregoing was recorded in the Recorder's Office in Allegheny County, PA

*DO NOT REMOVE-THIS PAGE IS PART OF THE RECORDED DOCUMENT**

DEP <1 8 U TSTATE
File Information: Record and Return To:
Document Number: 2006-13164 FER 9 289
Receipt Number: 668185 SEBRING & ASSOCIATES
Recorded Date/Time: May 01, 2006 02:58P 2738 MOSSIDE BLVD
Book-Vol/Pg: BK-DE VL-12829 PG-458 MONROEVILLE PA 15146
User/ Statlon: A Matthews - Cash Stafion 25

Recondar of Deedr
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S ate Aatmrare 1

ANDS Myesing Hiwd LA s 17"

Monaotdile, (o ©ny, L
DEED

THIS DEED, made the -1 thdayof g~ Ll 2006, between Allegheny
Valley Railroad Company, a corporation organized and existing under the laws of the
Commonwealth of Pennsylvania, and having its principal place of business at P.O. Box 127, 760
Allegheny River Boulevard, Verona, PA 15147 (hereinafter, the “Grantor™), and FAGEN’S,
INC., a corporation organized and existing under the laws of the Commonwealth of

Pennsylvania, and having its principal place of business at 9000 Brooktree Road, Wexford, PA
15068 (hereinafter, the “Grantee”);

WHEREAS, Grantor owns cettain real property and a railroad right-of-way that runs
along the Allegheny River between Pittsburgh, Pennsylvania and Amold, Pennsylvania; and

WHEREAS, Grantee owns a- parcel of land that lies along a portion of Grantor’s real
property in the Municipality of Penn Hills, Pennsylvania, on which Grantee formerly operated a
lumber yard that was served by a side track from Grantor’s railroad; and

: WHEREAS, pursuant to a Deed of Easement dated March 8, 2005, and recorded in the
Office of the Recorder of Deeds of Allegheny County in Deed Book Volume 12372, Page 431,
Grantor granted onto Grantee a permanent easement for a private grade crossing of Grantor’s
tracks and real property, and removed the aforementioned side track; and

WHEREAS, aiso pursuant fo the aforementioned Deed of Easement, Grantor has agreed
to sell, and Grantee has agreed to purchase, a portion of the real property situate in the
Municipality of Penn Hills, County of Allegheny, Coromonwealth of Pennsylvania, which is
identified as ‘property of Allegheny Valley Railroad Company to be conveyed to and
consolidated with property of Fagen’s Inc.’ in the Fagens-AVR Subdivision and Consolidation
Plan, recorded November 2, 2005, in the Office of Recorder of Deeds of Allegheny County at
Plan Book Volume 252, Page 55 (hereinafter, collectively, the “Real Estate™ and as more
particularly described in Exhibit A attached hereto); and

WHEREAS, Grantor has provided written notice of its agreement to sell the Real Estate
to Grantee to the Municipality of Penn Hills by a letter and subdivision application dated April
20, 2005 (a copy of which is atiached hereto as Exhibit B), and to the Pennsylvania Department
of Transportation, the Pennsylvania Game Commission, the Pennsylvania Department of
Environmental Protection, the Pennsylvania Fish and Boat Commission, and the Pennsylvania
Department of Conservation and Natural Resources by letter dated June 22, 2005 (a copy of
which is attached hereto as Exhibit C), all as required by 66 Pa.C.S. § 2709; and

WHEREAS, as of the date of this Deed, neither the Municipality of Penn Hills nor any

agency of the Commonwealth has offered to purchase the Real Estate pursuant to 66 Pa.C.S. §
2709,

NOW, THEREFORE, Grantor, for and in consideration-of the sum of Ten Thousand and
n0/100 Dollars ($10,000.00) lawful money of the United States of America paid by Grantee, and
for and in consideration of certain other valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, Grantor does hereby grant and convey unto Grantee, its
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successors and assigns, all right, title and interest of Grantor, in and to the Real Estate, which is
more particularly described in Exhibit A hereto .

UNDER AND SUBJECT, however, to (1) all prior grants.and reservations of coal, oil, gas,
mining rights, as may appear in prior instruments of record, (2) Fiber Optic easement
rights granted from Consolidated Rail Corporation to CRC Properties, Inc., by Indenture
dated September 15, 1995, and (3) the Deed of Easement dated March 8, 2005, and

recorded in the Office of the Recorder of Deeds of Allegheny County in Deed Book
Volume 12372, Page 431.

TOGETHER with all and singular the tenrements, hereditaments, and appurtenances
thereunto belonging, or in any wise appertaining, and the reversion or reversions, remainder and
remainders, rents, issues, and profits thereof; and all the estate, right, title, interest, property,
claim, and demand whatsoever of it, the said Grantor as well at law as in equity or otherwise
howsoever, of, in, and to the same and every part thereof,

BEING a portion of the same premises which Consolidated Rail Corporation by Deed
dated October 27, 1995 and recorded in the Office of Recorder of Deeds of Allegheny County at
Deed Book Volume 9571, Page 204, released and quitclaimed to Allegheny Valley Railroad
Company.

TO HAVE AND TO HOLD all and singular the said Real Estate, together with the
appurienances, unto the Grantee, its successors and assigns forever.

AND the said Grantor for itself, its successors and assigns, hereby warrants specially the
property hereby conveyed.

NOTICE: THIS DOCUMENT MAY NOT/ DOES NOT SELL, CONVEY, TRANSFER, INCLUDE OR
INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF SUCH
COAL MAY HAVE/ HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH COAL
AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND
AND ANY HOUSE, BUILDING OR OTHER STRUCTURE IN ON OR IN SUCH LAND. THE
INCLUSION OF THIS NOTICE DOES NOT ENLARGE, RESTRICT OR MODIFY ANY LEGAL
RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED
BY THIS INSTRUMENT.[This notice set forth in the manner provided in Section 1 of the Act of July 17,
1957, B.L. 984, as amended, and is not intended as notice of unrecorded instruments, if any.]

IN WITNESS WHEREOF, Grantor has caused this Deed to be signed in its name and
behalf by Russell A. Peterson, its President, being duly authorized to do so.

Attest: ALLEG! LEY RAILROAD

[ L2l

: . RUSSELL A. PETERSON, PRESIDENT
P 7 ‘dehn K.Ba.'lll(-
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N OTICE THE UNDERSIGNED AS EVIDENCED BY THE SIGNATURE(S)

TO THIS NOTICE AND THE ACCEPTANCE AND RECORDING OF THIS DEED
IS/ARE FULLY COGNIZANT OF THE FACT THAT THE UNDERSIGNED MAY NOT
BE OBTAINING THE RIGHT OF PROTECTION AGAINST SUBSIDENCE, AS TO
THE PROPERTY HEREIN CONVEYED, RESULTING FROM COAL MINING
OPERATIONS AND THAT THE PURCHASED PROPERTY, HEREIN CONVEYED,
MAY BE PROTECTED FROM DAMAGE DUE TO MINE SUBSIDENCE BY A
PRIVATE CONTRACT WITH THE OWNERS OF THE ECONOMIC INTEREST IN
THE COAL. This Notice Is Inserted Herein To Comply With The Bituminous Mine

Subsidence And Land Conservation Act Of 1966, As Amended 1980, Oct. 10, P.L. No 156
Secl. -

(SEAL)

ACKNOWLEDGMENT

COMMONWEALTH OF PENNSYLVANIA )

) )
COUNTY OF ALLEGHENY )

OnthisZt _* day of_APCI\ , 2006, before me, the undersigned officer,
personally appeared RUSSELL A. PETERSON, who acknowledged himself to be the President
of Allegheny Valley Railroad Company, a corporation, and that he, as its President, being duly
authorized, executed the foregoing instrument for the purposes therein contained by signing the
name of the corporation by himself as President.

IN WITNESS WHEREQF, I have hereunto set my hand and official seal.

ﬁ.n%tﬁzpm:ﬂw
NOTARY PUBLI

f‘t-’e‘..\."?‘elq_-l,._ oi F.Ee:&dtnc.n_

) Army A, Smith, Notary Pubii
taaecs \we. " c
- Monroeville Boro, ASagheny County
Abpo B uaklree Rd . Uu:.-sg\\“. AW My Commission Expires Apr. 15, 2007

Lj?, [ ra SsoGt Mamber, Pennsyivania Assocration Of Notaries
W
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EXHIBIT A

Being all that certain strip of land situate in the Municipality of Penn Hills, County of Allegheny
and Commonwealth of Pennsylvania, being more particularly described as follows:

Beginning at a point on the southerly line of a 1 foot wide reserved strip adjacent to the most
southerly alley, as shown on the Plan of Lots Laid Out by Arch H. Rowand, Jr., as recorded in
Plan Book Volume 5, Pages 78 and 79, now known as Verona Alley, said line also being the
muuicipal dividing line between the Borough of Verona and the Municipality of Penn Hills, said
point being distant along said line, South 89° 09' 45" West, a distance of 33.80 feet from a point
on the original centerline of the Allegheny Valley Railroad, at centerline station 512+81.95;
thence from said point of beginning and continuing along the southerly line of the 1 foot wide
reserved strip adjacent to the most southerly alley, as shown on the Plan of Lots Laid Out by
Arch H. Rowand, Jr., as recorded in Plan Book Volume 5, Pages 78 and 79, now known as
Verona Alley, and also being along the municipal dividing line between the Borough of Verona
and the Municipality of Penn Hills, South 89° 09' 45" West, a distance of 33.28 feet to a point on
the line of lands now or formerly of Fagan's, Inc. as recorded in Deed Book Volume 7216, Page
244; thence by the line of lands of said Fagan's, Inc., South 26° 21' 45" West, & distance of
1100.00 feet to an angle point in said line; thence continuing by the line of Fagan's, Inc., South
29° 18' 45" West, a distance of 200.00 feet to a point at the most southwesterly comer of the
Fagan's, Inc. property; thence through property of the Allegheny Valley Railroad, South 60° 41
15" East, a distance of 35.07 feet to a point being located westwardly, 30 feet, at right angles
from the existing track of the Allegheny Valley Railroad; thence continuing through the property
of the Allegheny Valley Railroad, by a line parallel to and distant westwardly 30 feet at right
angles from the centerline of the existing Allegheny Valley Railroad track, North 28° 35' 21"
East, a distance of 303.48 feet to a point of curvature on line; thence continuing by a line
concentric with the centerline of the said railroad track, continuing through the property of the
Allegheny Valley Railroad, by a line parallel to and distant westwardly 30 feet radially from the
centerline, by the arc of a circle curving to the left, having a radius of 2859.58 feet, an arc
distance of 515.24 feet to a point, said curve being subtended by a chord bearing North 23° 25'
39" East, a chord distance of 514,56 feet, said point being on the aforementioned southerly line
of a 1 foot wide reserved strip adjacent to the most southerly alley, as shown on the Plan of Lots
Laid Out by Arch H. Rowand, Jr., as recorded in Plan Book Volume 5, Pages 78 and 79, now
known as Verona Alley, said line also being the municipal dividing line between the Borough of

Verona and the Municipality of Penn Hills, said point being at the true place of beginning of the
herein described property.

Property Area: 59,141 sq. ft. or 1.358 acres, more or less.
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p4a/27/2986 17:24 4122617690 GERAGHTY ASSOCIATES PAGE 85
AVR VALLE 0

P.O. Box 127, Verona, PA 15147
(412) 426-2200 Fax: (412) 426-4000

April 20, 2005

Y

M. Christopher Blackwell, Principal Planger
Dept. of Planning & Economic Development
Municipality of Pean Hills

12245 Frankstown Road

Pittsburgh, PA 15235

Re:  Subdivision of Allegheny Valley Railroad Co. at former site of Fagen’s Lumber
Block/Lot # 172-D-395

Dear Mr. Blackwell:

1 have enclosed an application to subdivide the Allegheny Valley Raitroad Company’s
right-of-way at the former site of Fagen's Lumber Yard along Allegheny River Boulevard near
the Penn Hills — Verona border. ! have also enclosed a check for $400.00 to cover the
application fee, and two surveyor's plans, one showing the boundaries of the land to be
subdivide, and another showing the intended future use of the land.

1 understand that this application will be considered by the Planning Commission at its
mesting in late May. If you have anty questions or concerns about this in the meantime, please
do not hesitate to call me at 412/426-4200.

Very truly yours,

(R wA

Jojin K. Baillie
Counsel

EXHIBIT
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84/27/20@6 17:24 4122617999

GERAGHTY ASSOCIATES PAGE @2
ALLEGHENY VALLFE

Peansylvania Department of Trensportati
K.eystone Building '
400 North Street

Harrisburg, PA 17120

Permsylvania Department of Eavironmental
Protection

16® Floor

Rachel Carson State Office Bldg,

P.0O. Box 2063

Harrisburg, PA 17105-2063

P.O. Box 127, Verona, PA 15147
(412) 426-2100 Fax: (412) 4264000

June 27,2005

Pennsylvania Game Commission
2001 Blmerton Avenue
Harrisburg, PA 17110-9797

Pennsylvania Fish & Boat Comumission
1601 Elmorton Avenue
Harrisburg, PA 17110

Department of Conservation and Natural
Resources

Rachel Carson State Office Building

400 Market Street

P.0. Box 8767

Harisburg, PA 17105-8767

Re: Saleof l?eal P_ropeny Including a Portion of 2 Railroad Right-of-Way, located in

the Muuicipality of Penn Hills, Allegheny County

Deoar Sir or Madam:

. As purportedly required by 66 Pa.C.S. § 2709, Allegheny Valley Railroed Company
hereby gives notice that it has agreed to transfer to Fagen’s, Inc. (“Fagén’s”) certain real property -
(the “Property”) located in the Municipality of Penn Hills, Allegheny County, as part ofa
transaction that also includes the sale of an easement for 2 private road/railroad crossing and the
rehabilitation of that private crossing.. The Property is a strip thirty-three or more feet wide and
approximately 1,300 feet long, covering 59,141 square feet. I have attached maps showing the
approximate location of the Property as Exhibit A for your reference.

The sale of the Property will not adversely affect AVR’s ability to provide freight rail
. service along its right-of-way. Although a portion of the Property is within AVR’s right-of-way,
AVR will still be operating on 4 right-of-way that is more than sixty feet wide after the Property

is transferred.

The Municipality of Penn Hills received notice of the intended transfer by AVR’s
Subdjvision application, which was filed on or about April 20, 2005, and which was approved by
the Penn Hills Piauning Commission on May 26, 2005. ‘The Munijcipality of Penn Hills did not
make an offer to purchase the Property within 60 days of receiving notice of the transfer,

EXHIBIT

1 C
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June 27, 2005
Page 2 of 2

Notably, AVR understands that Fagen’s has agreed with the Municipality of Penn Hills to
st aside a twenty-five-foot-wide easement over its property for a recreational trail. The trail
easement will essentially peralle] AVR's right-of-way, but will be adjacent or closer to the
Allegheny River. Thus, the transaction will not foreclose the possibility of recreational trail
development in the area,

Please be aware that because of the long business relationship between the owners of
AVR and Fagen’s, AVR has no intention of selling the Property to anyone other than Fagen’s.
Nevertheless, if you wish to discuss the transaction, please call me at (412) 426-4200.

L 3ulh

ai Counsel

bec(w/exhibit): Timothy M. Hazel, Esq,
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

RAILROAD COMPANY, et al.

Defendants

WILLIAM FIORE, )
Plaintiff, ; CIVIL DIVISION
V. ; No. GD10-001721
ALLEGHENY VALLEY ;
)
)

JOINT STIPULATION

Allegheny Valley Railroad Company, by its attorney, Richard R. Wilson, P.C. and William
Fiore, by his attorney, Kathleen C. McConnell, hereby stipulate to the following:

1. That on January 27, 2010, Plaintiff, William Fiore, filed a Complaint in the Court
of Common Pleas of Allegheny County, PA, Civil Division, at No. 1721 of 2010 seeking, inter
alia, in Count Il injunctive relief to restrain the construction of a fence by Defendant, Allegheny
Valley Railroad Company, ("AVRR"), along the contested property line.

2. To facilitate the disposition of this Complaint and reduce costs of litigation, the
parties agree to undertake no construction of a fence along the contested property line or
interfere in any other manner with the use and occupancy of the parties respective properties
along the contested property line pending a resolution of this action.

3. The purpose of this Joint Stipulation is to maintain the status quo among the
Plaintiff and Defendant AVRR regarding construction of the fence along the contested property
line, and neither party by this Stipulation waives any contentions, rights, defenses or objections

with respect to the matters set forth in Plaintiff's Complaint.

EXHIBIT
% 3 192986,11543.2




Date: Z“ I 9’ 4010

Date:

) -22 -0\

177079

(et SO

Richard R. Wilson, Esquire
528 N. Center Street, Suite 1
Ebensburg, PA 15831
Attorney for Allegheny Valley
Railroad company

MAIELLO, BRUNG( & MAIELLO, LLP
One Churchill Park
3301 McCrady Road
Pittsburgh, PA 15235
(412) 242-4400
Attorney for William Fiore

192086,11543.2



CERTIFICATE OF SERVICE

| hereby certify that on thebzgf nt day of February 2010, a true and correct copy of the
Joint Stipulation was served by United States Mail, first-class postage prepaid, upon the
following:

Consolidated Rail Corporation
Two Commerce Square
2001 Market Street
Philadelphia, PA 19101-1419

Peter D. Friday
468 Beaver Road
Sewickley, PA 15143

Susan F. Dalton
51 Litchfield Drive
Carlisle, Massachusetts 01741

Robert L. Wiseman
Forbes Trail Development
4642 Hatfield Street
Pittsburgh PA 15201

MAIELLO, BRUNGO & MAIELLO, LLP

e i ~—

g %

KathizerrsMeetnriell, Esquire
Attorney for William Fiore

3 192086,11543.2



