
Ost CHlli-T. .L.. PAh\ 

j jOJ ^kC^AI)•l R u * ' 

P i i --liiiH .11, I'A i ! ; - ) i 

T:. 412 242-4400 

rv< 412-242-4177 

w w w n ibm I H W net 

424S J ; H i - i I S M I F K 

B',i i.iN . ) , Sim 3U2 

" M I M l K'.". ?A| ! ;20 ' ! 

T . 4.2-3B[-iflot) 

7i;00 Bnl<i)Mkil DnIVl 

Wf . i i . i -b , PA ISO90 

TtL 7 2 4 - 9 } , 6<)<)0 

MAIELLO BRUNGO S MAIELLO, LIP 
A I" I !) ;< \ I- -I s \ I L .̂  w 

a t . 

I - , 

Kdtljleei) C McConneil 
412-"242-4400, Ext. 137, ,• 

kcrT)@.mbFr-1aw.net', -
ALSO ADVTI+TED IN: 

NEW YORK & Nof^Tn CAROLINA 

July 15, 2010 

Chief, Section of Administration 
Surface Transportation Board 
395 E Street SW 
Waslnington. DC 20423 

Re: Allegheny Valley Railroad Company - Petition for Declaratory Order • 
William Fiore, Finance Docket No. 35388 

Dear Sir/IVIadam: 

This law fimn represents IVIr. William Fiore, who has a direct interest in the 
above-referenced Petition. 

As the parties have requested and agreed to an expedited handling of the 
Petition, please accept for filing the enclosed original and ten copies of Ur. 
William Fiore's Reply to Allegheny Valley Railroad Company's Petition for 
Declaratory Order. 

Please do not hesitate to contact the undersigned with any questions 
regarding the enclosed. 

Respectfultysubmitted, 

Kathleen C. i\/lcCbnneli 

Enclosures 

cc w/encl.: Counsel for all parties of record 
iVIr. William Fiore 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35388 

ALLEGHENY VALLEY RAILROAD COMPANY-
PETITION FOR DECLARATORY ORDER -

WILLIAM FIORE 

REPLY OF WILLIAM FIORE 
TO 

PETITION FOR DECLARATORY ORDER FILED BY 
ALLEGHENY VALLEY RAILROAD COMPANY 

EVI'̂ v .̂̂ .̂ .̂ iogs John H. Prorok, Esq. 
Office o. f • ' Kathleen C. McConneil, Esq. 

JUL 'i - -^^" Maiello, Brungo & Maiello, LLP 
.^^ 3301 McCrady Road 

pulSJ -'-iî *^ Pittsburgh, PA 15235 
412-242-4400 

Fax 412-242-4377 
Email ihp@mbm-law.net 

kcm(g;:mbm-law.net 

Date: July 14,2010 
Attorneys for William Fiore 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35388 

ALLEGHENY VALLEY RAILROAD COMPANY-
PETITION FOR DECLARATORY ORDER-

WILLIAM FIORE 

Petitioner, William Fiore ("Fiore"), by and through counsel, replies to the Petition 

for a Declaratory Order filed by Allegheny Valley Railroad Company ("AVRR") as 

follows: 

Fiore respecttuUy requests that this Board disregard and strike all of the AVRR 

Petition apart from the request for an advisory opinion, pursuant to the Consent Order 

signed by the Honorable Judge Ronald W. Folino, dated June 21, 2010, entered in the 

pending state court action captioned William Fiore v. Allejeheny Valley Railroad Co.. et 

al, GD-10-001721, Court of Common Pleas of Allegheny County, Pennsylvania, a copy 

of which consent order is attached as Exhibit C to the AVRR Petition. 

AVRR sought to dismiss Mr. Fiore's state court action by filing Preliminary 

Objections in March, 2010 (attached as Exhibit B to the AVRR Petition) alleging, among 

other things, that the preemptive jurisdiction of the Surface Transportation Board under 

49 USC § 10501(b) prevents the state court fi-om hearing Mr. Fiore's Complaint. Mr. 

Fiore filed a Brief and Response arguing against federal preemption of the state court's 
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jurisdiction in this matter, copies of which are attached hereto as Exhibits 1 and 2. At 

the June 15, 2010 hearing on the matter, the parties consented to AVRR's request that the 

Court seek an advisory opinion fi-om this Board on the jurisdictional question only. 

The Fiore Complaint alleges that Mr. Fiore is in possession of his lot, and that 

AVRR operates within the railroad right of way, as both are shown on the deeds and 

subdivision plans of public record, and that both have done so, each without obstructing 

or interfering with the other, for the past 10 years. Fiore and AVRR have stipulated by 

consent in State Court to maintain the status quo while litigation of the state court action 

proceeds (a copy of the stipulation is attached hereto as Exhibit 3). AVRR's arguments 

regarding obstruction or interference with railroad operations all concern the prospective 

and speculative fiiture use of its right of way for a private passenger rail venture (see 

Peterson AfTt annexed to Exhibit B of the AVRR Petition, at ̂  4). 

Fiore does not dispute or challenge AVRR's current or future use within AVRR's 

lawful property lines, whether for fireight or passenger rail service. However, if a taking 

of Mr. Fiore's property is necessary for this proposed conversion to passenger rail use, or 

has occurred, then the Eminent Domain Code of the Commonwealth of Pennsylvania 

should apply and Mr. Fiore should be entitled to due process and appropriate damages. 

The Fiore Complaint seeks a determination under Pennsylvania law as to the 

width and location of the lawfiil property rights of Fiore and AVRR, which determination 

will be based on factual findings (public deed records, evidence and testimony) and legal 

findings under state law. The Complaint fiirther seeks a finding of de-facto taking or 

inverse condemnation under the Constitution and Eminent Domain Code of the 

Commonwealth of Pennsylvania, in the event AVRR has taken or must take property that 
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lawfiilly belongs to Mr. Fiore. This Board recently held (in a matter involving the same 

1995 deed firom Conrail to AVRR that is at issue in the Fiore Complaint) that: 

"Lastiy, the parties dispute the width of the easement. As noted in oral argument, 
this matter is better settled by a Pennsylvania state court. This is a question of 
property law and it should be handled by a tribunal that firequently addresses such 
matters." 

-Decision served June 15, 2010, Allegheny Valley Railroad - Petition for Declaratory 
Order, Finance Docket No. 35239, p. 9. 

The Fiore Complaint involves only Pennsylvania property law claims. 

A carefiil reading of the AVRR Petition shows that all of AVRR's arguments 

invoking the preemptive jurisdiction of this Board allege and presume as fact that AVRR 

holds lawfiil title to the disputed property area and property lines, even though it is not 

currently in occupancy or use of the area. Yet this is the very dispute that Mr. Fiore in 

good faith has asked the state court to resolve under Pennsylvania law. Until the lawfiil 

property rights of the parties are determined, AVRR's legal arguments based on a 

presumption of ownership of the disputed area should be disregarded. 

Fiore respectfiiUy requests that this Board disregard as being inaccurate the 

erroneous and misstated summary of the Complaint set forth in the AVRR Petition and in 

Exhibit B attached thereto. The Complaint is attached as Exhibit A to the AVRR Petition 

and speaks for itself, and clearly alleges only state property law claims against AVRR. 

There are no claims for ejectment, adverse possession, or claims regarding abandoimient 

of right of way in the Fiore Complaint. If a question requiring the expertise of this Board 

should arise, and Fiore does not anticipate that it will, Fiore respectfully requests this 

Board remain available for referral of such a question by the state court. 
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Fiore respectfiilly requests that this Board also disregard AVRR's erroneous 

emphasis on, and references to, the Pennsylvania common law theory of consentable 

lines, which is not alleged as a cause of action in the Fiore Complaint, but rather is a 

minor element of the claim to quiet title (see Exhibit A to the AVRR Petition at •fSS). 

This state law theory can be applied, for example, toward resolution of discrepancies, 

mistakes or vagaries in public deed and survey records, if proved. In this case it appears 

fi:om the filings to date that AVRR's claims to Mr. Fiore's property are based 

predominately on AVRR's interpretation' of a metes-and-bounds line call fi:om a 1956 

deed firom a now-defimct railroad to a now-defimct steel mill, which deed also references 

a survey not yet in evidence, and which deed has contradictory calls within the same 

description (see Exhibit 1 attached hereto, at page 6). The injunction claim, filed as an 

altemative pleading in accordance with Pennsylvania law, would enforce only the lawful 

property rights of the parties as determined by the Court - if inverse condemnation were 

necessary the injunction would not lie against the property condemned as set forth in the 

Complaint, nor therefore would it interfere with railroad operations. The state law 

slander of title claim results in monetary damages only, which do not constitute 

interference with railroad operations or facilities. 

All of AVRR's arguments regarding interference or obstruction either (or both) 

presume ownership of disputed property areas, and allege only interference or obstruction 

with a prospective, speculative future use. AVRR has not presented grounds to justify its 

request that this Board exercise its discretionary jurisdiction to hear a controversy, or 

preemptive jurisdiction under 49 USC § 10501(b), nor has AVRR shown that the state 

Mr. Fiore intends to prove that this AVRR interpretation of the call is erroneous through expert surveyor 
testimony. 
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court action, in which the parties have stipulated to maintain a satisfactory status quo, 

interferes with or obstructs its railroad operations. 

Delays and obfiiscation of the issues in this dispute substantially prejudice and 

harm Mr. Fiore, a retired owner of a small glass and mirror business that he built up 

himself, who cannot sell or lease the property while the AVRR dispute and property 

claims are pending. It has taken fi'om January to date to address this jurisdictional issue 

posed by AVRR, and now AVRR is attempting to open a second set of pleadings on the 

matter before this Board by virtue of its Petition, which will fiirther delay resolution of 

the dispute. 

The policy of the United States set forth in 49 USC §10101 includes "...(2) to 

minimize the need for Federal regulatory control over the rail transportation system and 

to require fair and expeditious regulatory decisions when regulation is required; .. .(7) to 

reduce regulatory barriers to entry into and exit fi'om the industry; (8) to operate 

transportation facilities and equipment without detriment to the public health and safety; 

(9) to encourage honest and efficient management of railroads..." The Fiore Complaint, 

which seeks protection of Mr. Fiore's due process and property rights under state law, 

does not seem to impede or run afoul of any of the purposes set forth in Tide 49. 

The power of eminent domain, and the specialized jurisdiction of the Surface 

Transportation Board, give great rights and powers to railroads. A railroad should, 

therefore, be held to a standard whereby it exercises these powers with responsibility, 

reason, discretion, respect, candor and consideration for the rights of individuals and the 

various states' laws and constitutions. AVRR received this Board's opinion regarding 

jurisdiction over state property law disputes, in connection with the same Conrail deed at 
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issue in this matter, on June 15, 2010 yet proceeded with its jurisdictional objections and 

this Petition. The AVRR Petition appears to greatly exceed the scope of the consent 

order of referral entered in the state court action. AVRR neglected to advise this Board 

of the stipulation agreement between the parties maintaining the operational status quo 

between the properties while the state court litigation is pending. For these reasons it 

appears that AVRR is using the jurisdictional dispute to some extent to delay and 

complicate the Fiore matter, rather than seeking a judicially efficient resolution of the 

property line dispute. 

WHEREFORE, Fiore respectfiilly requests that the Board deny those portions of 

AVRR's Petition that seek to initiate additional proceedings or pleadings before this 

Board, and issue an advisory opinion to the Honorable Ronald W. Folino stating that: 

(a) The preemptive jurisdiction of the Surface Transportation Board pursuant to 

49 USC §10501(b) does not automatically or as a matter of course preempt state court 

jurisdiction to hear state property law disputes involving a railroad such as: (i) actions to 

quiet title and determine lawfiil property line locations or easement widths under 

applicable state law; or (ii) actions under state laws of eminent domain, including claims 

alleging a de-facto taking or inverse condemnation by a railroad and appropriate 

damages; (iii) actions for injunctive relief to enforce a declaration of property rights 

provided such an injunction would not obstruct or interfere with railroad operations; or 

(iv) a tort action for slander of title and appropriate damages. 

(b) AVRR has not demonstrated that this Board's jurisdiction under 49 USC § 

10501(b) preempts the state court causes of action set forth in the Fiore Complaint. 
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(c) AVRR has not shown sufficient cause for this Board in its discretion to 

preempt the state court action that has been filed and is pending in order to eliminate a 

controversy or remove uncertainty pursuant to 5 USC §554(e) and 49 USC §721. 

(d) That the Board remain available to the state court for referral of any questions 

requiring the expertise of the Board should they arise. 

Fiore respectfiilly joins in AVRR's request that the instant AVRR Petition 

regarding the jurisdictional question be expedited, and decided under the modified 

procedures of the Board based on the written AVRR Petition, this Reply and the 

attachments submitted therewith. 

Dated: July 14,2010 

Respectfiilly 

B y : ^ ^ 
Kathlcen-erMcCoffiiell, Esq. X 
Maiello, Brungo & Maiello, 1.LP 
Attorneys for William Fiore 
3301 McCrady Road 
Pittsburgh, Permsylvania 15235 
(412) 242-4400 
Fax (412) 242-4377 
kcm@mbm-law.net 
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I, William Fiore, declare under penalty of perjury that the foregoing is true and correct. 
Further, I certify that I am qualified and authorized to file this pleading. 

Executed on July 14, 2010 

William Fiore 
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I hereby certify that on July / ^ , 2010,1 caused the foregoing Reply of William Fiore to 
Allegheny Valley Railroad Company's Petition for Declaratory Order to be served, via 
US mail, postage prepaid, on all parties of record and on the following: 

Richard R. Wilson. Esq. 
518 North Center Street, Suite 1 
Ebensburg, PA 15931 

Kathleen Jones Goldman 
Buchanan, IngersoU & Rooney, PC 
One Oxford Centre 
301 Grant Street, 20"'Floor 
Pittsburgh. PA 15219-1410 

Russell P. Mills. Esq. 
Mills & Henry 
200 Benedum Trees Building 
223 Fourth Avenue 
Pittsburgh, PA 15222 

Dated: July /ia , 2010._ 

By: _ ^ , 
OC^thteea^fe-McConnell'-^^ 
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA 
CIVIL DIVISION 

WILLIAM FIORE, 

Plaintiff. 

ALLEGHENY VALLEY RAILROAD 
COMPANY, a Pennsylvania corporation, 
CONSOLIDATED RAIL 
CORPORATION, a Pennsylvania 
corporation, PETER D. FRIDAY, 
SUSAN F. DALTON, and ROBERT L. 
WISEMAN, 

Defendants. 

NO. GD 10-1721 

PLAINTIFF'S BRIEF IN RESPONSE TO PRELIMINARY OBJECTIONS 
RAISING QUESTIONS OF FACT FILED BY DEFENDANT 

ALLEGHENY VALLEY RAILROAD 

Plaintiff William Fiore ("Fiore"), by and through his undersigned counsel, submits 

this Brief in Response to the Brief In Support of Preliminary Objections filed by Defendant 

Allegheny Valley Railroad ("AVRR"). 

BRIEF SUMMARY OF FACTS 

Plaintiff William Fiore filed the Complaint in this matter against, inter alia. Defendant 

Allegheny Valley Railroad Company ("AVRR") alleging that AVRR is wrongfully claiming fee 

simple title to a portion of a subdivided lot (Lot 4-B) owned by Mr. Fiore; for slander to title; 

and in the aiten^tive, that AVRR has exercised a de-^cto taking, under color of a right of 

eminent domain, condemning Lot 4-B without notice, due process or compensation in 

violation of applicable law. 
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Mr. Fiore acquired Lot 4-B in 1997 by virtue of a general warranty deed, a copy of 

which is attached as Exhibit A to the Complaint (the "Fiore Deed"). He constmcted and 

operated the Fiore Glass and Mirror business on Lot 4-B for approximately a decade, and 

has now retired and is trying to sell or lease his building. 

The legal description in the Fiore Deed is derived from, and consistent with, four (4) 

subdivision maps of record, copies of which are attached as Exhibits B, D, E and F to the 

Complaint (the "Subdivision Plans'), which subdivided land is currently the Verona 

Shopping Center. The Subdivision Plans show a 66 foot wide railroad right of way running 

along the Westem side of the shopping center, behind what are currently a Giant Eagle, a 

McDonalds, a Monro Muffler, and the Fiore Building on Lot 4-B, 

AVRR acquired rights and interests to the former Consolidated Rail Corporation 

("Conrail") railroad right of way and track in 1995 by virtue of an indenture, a copy of which 

is attached as AVR Exhibit C to the Preliminary Objections filed by Defendant AVRR (the 

"Conrail Deed"). 

Lot 4-B, and a portion of a parcel conveyed to AVRR by virtue of the Conrail Deed, 

share a common fee simple boundary line. The exact location of this boundary line is in 

dispute. This boundary line is depicted by metes and bounds description with verifiable 

reference points on the Subdivision Plans, and is also depicted (without metes and bounds 

calls) on pages 232 -233 of the deed into AVRR, AVR Exhibit A. The following excerpts 

from the USSCC Subdiviston Map and the Conrail Deed show that their description of Lot 

4-B and the railroad right of way location is feiriy consistent: 
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Excerpt - PItf Exhibit B A to Complaint 
First Revised USSCC Subdivision Map Lot 4-B 
Recorded November, 1985, Plan Bk Vol. 138, 
p. 19-20 at 20, Allegheny Co. Dept. of Real Estate 

Excerpt - AVR Exhibit C to Prelim Obj. 
Conrail Deed to AVRR, pp 232 -233 
(spliced) Recorded October, 1995, 
Deed Bk Vol. 9571, p. 204 at 232-233, 
Allegheny County Dept. of Real Estate 

As these excerpts show, the Subdivision Plans and the Conrail Deed show Lot 4-B as a 

quadrilateral shape - having 4 sides. 

In November of 2005, AVRR and its representative Liadis Engineering & Surveying, 

Inc. ("Liadis"). unknown to Mr. Fiore, recorded a subdivision plan of public record for the 

AVRR parcel adjacent to Lot 4-B that shows Lot 4-B, at best, as a triangular shape -

having 3 sides, excerpted below. 

Excerpt - Plaintiff Exhibit M, Fagens-AVR Subdivision and Consolidation Plan 
Prepared by Liadis and recorded November, 2005, Plan Bk Vol. 252, p. 55, 
Allegheny Co. Dept. of Real Estate 
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AVRR and its representative Liadis have now submitted to this Court as AVRR 

Exhibit B a sketch depicting Lot 4-B as a quadrilateral having 4 sides (the "Liadis Drawing"), 

but which differs from the Subdivision Plans and the Tait Engineering survey of Lot 4-B 

(attached to the Complaint as PItf Exhibit C_@) as to the location of the westerly lot line, the 

Liadis Drawing and Tait survey of Lot 4-B are both excerpted here: 

Excerpt - AVRR Exhibit B 
Liadis Drawing dated 3/8/2010 

uaaayr a m aw*.vim m" 

Excerpt - PItf Exhibit C.B 
Tait Engineering As-Built Survey dated 11/2/1998 

The details of the discrepancy cannot be determined from the Liadis Drawing, but 

according to the factual summaries and affidavits submitted by AVRR and Liadis in support 

of the Preliminary Objections, the Liadis Drawing is intended to illustrate that the property 

line dividing the AVRR parcel and Lot 4-B is in a different location than that shown on the 

Subdivision Plans, taking land approximately 20 feet in width at its widest point away from 

the subdivided Lot 4-B (Kalina Affidavit at paragraph 7). 

As alleged in the Complaint, Mr. Fk>re has at all times since his purchase of Lot 4-B 

maintained possession, control and use of Lot 4-B as it is shown on the Subdivision Plans 

of record; while AVRR has at all times since Fiore's lot purchase operated its railroad 

operations within the 66' railroad right of way lines shown on the Subdivision Plans. 
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ARGUMENT 

(ill(B)) PRELIMINARY OBJECTIONS BASED ON LACK OF SUBJECT MATTER 
JURISDICTION - Pa. R.C.P. 1028(a)(1), 49 U.S.C. § 10501(b) 

Summary of Argument and the Nature of the Dispute 

in 1995 AVRR took title to land via the Conrail Deed, which shows a quadrilateral 

Lot 4-B. In 1997 Mr. Fiore took title to Lot 4-B, shown as a quadrilateral lot on the 

Subdivision Plans. In 2005 - 2006, without notice to or knowledge of Mr. Fiore. AVRR 

published sworn statements of public record showing Lot 4-B as having, at best, a small 

triangular shape, with a railroad right of way running right through the building. AVRR 

and its agent Liadis now submit sworn testimony to this Court admitting that Lot 4-B is in 

fact a quadrilateral, but not quite the quadrilateral shown on the Subdivision Plans (see 

Kalina Affidavit at paragraph 8). 

AVRR recorded a subdivision plan in 2005 showing a right of way running 

through Mr. Fiore's building. AVRR has now submitted proof to this Court by affidavit 

that AVRR did not have right or title to the right of way shown on the 2005 map that 

AVRR recorded. As alleged in the Complaint at paragraphs 25-29, a sale of Lot 4-B fell 

through as a result of AVRR's actions, and the property is in effect condemned. This 

Court has jurisdiction over such matters, as "an award of just compensation for an 

alleged taking of the property...would not unreasonably interfere with rail operations and 

would not be preempted," Surface Transportation Board's decision cited at AVRR Brief 

p. 10, Mark Lange - Petition for Declaratory Order, STB Finance Docket No. 35037 

(2008). 

If for some reason AVRR is not found to have wrongfully condemned the lot in a 

de ^cto taking without due process, then a primary detenmination of fact in this action in 

order to quiet title will be whether Liadis is correct in its various depictions of Lot 4-B's 

boundary lines; or whether the Subdivision Plans of record, the Tait Engineering survey, 
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and PiaintifTs expert witnesses are correct as to the depiction of Lot 4-B's boundary 

lines. All of AVRR's arguments over jurisdictional objections presume a disputed fact: 

that Liadis is accurate in its most recent depiction of the right of way. 

According to the filings to date by AVRR. the railroad's dispute is based upon the 

Liadis reading of a 1956 deed (Kalina Affidavit at paragraph 5), which deed by its terms 

is based on a survey not yet in evidence (see AVR Exhibit E)\ Liadis' use of the 1873 

AH Rowland Plan as a basis for locating Lot 4-B (which map is over 130 years old and 

which is not in the chain of title to either Lot 4-B or the disputed AVRR parcel), as 

opposed to using the map attached to the 1995 Conrail Deed into AVRR (which conflicts 

with the Rowland Plan), will also come into question (See Plaintiff Exhibit M and AVR 

Exhibit B). 

Interpretation of legal descriptions and deeds conveying fee simple title to land 

and the determination as to the veracity of witnesses including surveyors and experts is 

a matter properly before and within the competency and expertise of this Court - and 

such a judicial determination does not constitute an unreasonable interference with or 

regulation of 'railroad operations'. 

AVRR mischaracterizes the jurisdiction of the Sur^ce Transportation Board (the 

"STB") in support of its preliminary objections under Pa RCP §§ 10228(a)(1), (aX2) and 

(a)(7). Defendant would have this Court adopt a knee-jerk reaction that if a claim 

involves a railroad, the State Court must decline jurisdiction. The STB has discretionary 

authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 721 to preempt state or local action, if 

such action would unreasonably interfere with interstate railroad operations. The 

exclusive jurisdiction of the STB pursuant to 49 USC § 10501(b)(2) is over "the 

' Plaintiff has requested production of this 1956 survey referenced in the deed from AVRR and 
Consolidated Rail Corporation. 
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construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, 

team, switching or side tracks, or facilities..." 

Pennsylvania Legal Precedent Regarding STB Jurisdiction 

The Commonwealth Court of Pennsylvania in 2001 found tiiat 49 USC § 10501 

did not preempt State action by the Pennsylvania Utilities Commission in regulating 

railroad bridge and highway crossings. Wheeling & Lake Erie Railway Co. v. P.U.C, 

778 A.2d 785, 790-91 (2001). The Court held that "it is clear that in Section 10501(b) of 

the ICC Temnination Act, the Congress intended to preempt only the states' previous 

authority to economically regulate the rail transportation within their borders with respect 

to such matters as the operation, rates, rules, routes, sen/ice, tracks, facilities and 

equipment..." Id at 793. The Court noted that a state has the authority to regulate the 

railroads on a local basis regarding safety issues, as long as the regulation is not in 

conflict with the federal statute, and does not unduly burden interstate commerce. Id., 

citing CSX Transportation v. City of Plymouth, 92 F. Supp. 2d 643 (ED Mich 2000). 

In the Wheeling case, the Commonwealtii Court also notes that "railroad" is 

defined under the ICC Termination Act as "the road used by a rail carrier and owned by 

It or operated under an agreement." Id citing 49 USC § 10102(6)(A) [emphasis added]. 

By this statutory definition, AVRR cannot invoke federal jurisdiction over the disputed 

land until ownership and titie to the disputed land is determined. AVRR has argued no 

basis to find a conflict between a State Court determination as to fee simple titie records 

and the federal jurisdiction of the STB to regulate railroad operations. 

The Eastern District Court of Pennsylvania addressed the nature of the 

jurisdiction of the STB in connection with a dispute over demurrage tariffs, noting that 

"No fixed formula exists for applying the doctrine of primary jurisdiction. In every case, 

the question is whether the reasons for the existence of the doctrine are present and 

whether the purposes it serves will be aided by its application in the particular 
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litigation....In general, a court should refer a matter to an administrative agency for 

resolution if it appears that the matter involves technical or policy considerations that are 

beyond the court's ordinary competence..." Union Pacific Railroad v. FMC Corporation, 

et als.. 2000 U.S. Dist. LEXIS 1019 (ED Pa 2000). citing US v. Western Pacific RR Co., 

352 US 59, 3, 1 L.Ed. 2d 12, 77 S. Ct. 161 (1956), and Consolidated Rail Corp. v 

Certainteed Corp., 835 F.2d 474,478 (3"" Cir. 1987). 

The Pennsylvania Superior Court, in Birsdt)oro h^unicipal Authority v. Reading 

Company and Wilmington & Northern RR, et als, 2000 Pa Super 231, 758 A.2d 222 

(2000), aEE- den.. 565 Pa. 633, 771 A.2d 1276 (2001), substantively addresses an 

action to quiet fee simple titie and a right of way easement dispute between a property 

owner and a railroad, on appeal of a decision of the Court of Common Pleas of Berks 

Co.; however. STB jurisdiction over the matter, preemptive or otherwise, is not 

addressed by the Court and appears not to have been necessary or required. 

The action before this Court involves Pennsylvania law applicable to real 

property boundary line determinations, eminent domain proceedings requirements, and 

tort actions such as slander of title. In the Union Pacific Railroad case, the court 

retained jurisdiction of the dispute, but referred three specific questions regarding 

railroad tariff regulations to the STB for determination and return. Union Pacific, supra. 

2000 U.S. Dist. LEXIS at 14. in this case no such questions requiring tiie expertise of 

the STB have been raised by Defendant AVRR, and AVRR has not sought a remedy of 

a stay and referral for any such questions. As alleged in the Complaint, it is possible 

that such a question may subsequently arise in connection with the eminent domain 

claims, such as in the event AVRR alleges it must claim more land than it is currentiy 

lawfully entitled to for its speculative passenger rail project, but such a question has not 

been raised by AVRR in its pleadings. 
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Precedent in Other Jurisdictions 

A North Carolina federal court, in a case of first impression for the district, 

summarizes in text covering over 3 pages various judicial rulings across the nation 

regarding the jurisdiction of the STB. PCS Phosphate Company, Inc. v. Norfolk 

Southern Corporation, 520 F. Supp 2d 705, 713-718 (EDNC, Eastern Div. 2007). The 

North Carolina Court concluded that tiie standard is whether the litigation will 

unreasonably interfere with or prevent railroad operations, and that the standard is 

applied on a case by case basis. PCS Phosphate, supra, at 717. The court retained 

jurisdiction over claims for breach of contract, breach of easement covenants, and unjust 

enrichment, and declined jurisdiction only over an unfair and deceptive trade practices 

claim regarding a petition to abandon track filed by the railroad defendant with the STB. 

M a t 718. 

In the STB ruling in Maumee & Western RR et als., STB Finance Docket No. 

34354 (3/2/2004)(regarding a RR objection to an eminent domain proceeding), the STB 

summarizes the standard as "...this broad Federal preemption does not completely 

remove any ability of state or local authorities to take actions that affect railroad 

property...routine, non-conflicting uses...are not preempted... so long as they would not 

impede rail operations or pose undue safety risks....crossing cases are typically 

resolved in state courts....courts can, and regulariy do (sometimes with input from the 

Board tiirough refen^l), make detemninations as to whether proposed eminent domain 

actions would impermissibly interfere with railroad operations...the concems...raised 

here are generalized and of the type that the courts are well-suited to address. Should 

the court request Board assistance in assessing those issues, the Board remains 

available." Maumee, Id. at 2. 

In the instant case, AVRR has not set forth allegations sufficient to invoke STB 

preemption for unreasonable interterence with railroad operations. The Complaint 
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alleges that Flore has operated on Lot 4-B as consti'ucted, and that AVRR has operated 

within its 66' wide right of way shown on the Subdivision Plans and Conrail Deed, for at 

least a decade. The Russell Peterson Affidavit so states, and then continues, "[fjuture 

economic development plans for the AVRR right of way also entail projected use of the 

right of way adjacent to Lot 4-B for rail facilities associated with the reestablishment of a 

second track and passenger rail service into downtown Pittsburgh" (Peterson Affidavit at 

paragraph 4). AVRR's speculative need fer additional land to accommodate future plans 

for additional track, and a future conversion from fireight rail use to local passenger train 

use, does not render a request to quiet title an 'unreasonable interference with rail 

operations or with interstate commerce. 

All AVRR arguments in support of invoking the jurisdiction of the STB presume 

that the disputed property is "AVRR's property", and that the Complaint attempts to 

"dispossess AVRR of its property" (AVRR Brief pp 6, 8-14). The case law cited by 

AVRR in support of its objections involve cases where the railroad's titie to the land was 

cleariy not in dispute, but raUier adjacent owners disputed the continued use, 

possession, or disposition after abandonment of land owned, or operated under an 

agreement, by a railroad. Thus the bulk of the case law cited by AVRR is not on point 

or applicable to the claims in this action. 

The Complaint alleges that AVRR's actual track and use occurs within the 

undisputed 66' right of way shown on the Subdivision Plans. AVRR at its brief p. 7 

lightly touches on clearance requirements in conjunction with its future need of additional 

right of way for a proposed passenger rail. The AVRR brief at p. 8 appears to allege that 

a Lot 4-B line as shown on the Subdivision Plans would come within 15 feet of the 

existing track (it is unclear whether AVRR refers here to the disputed lot line which would 

not be relevant in terms of identifying clearance, or to the railroad right of way line shown 

on the Subdivision Plans, which would be relevant). 
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Regardless, this allegation by AVRR is not sufficient to prove interference or to 

invoke the jurisdiction of the STB, as (i) Pa Code § 33.122(j) provides for minimum side 

clearance of 8 feet from the center of track, and Pa Code § 33.122(b) provides for 

minimum side clearance for structures above the rail of 12 feet; (ii) the allegation is not 

factually supported by the evidence of record, as the Liadis Drawing shows no 

applicable line distances or scale; (iii) the pleadings and exhibits are contrary to this 

allegation as to the width of tiie existing right of way; (iv) AVRR has operated within tiie 

66' right of way area shown on the Subdivision Plans for at least Uie past decade as 

alleged in the Complaint; and (v) any such insufficiency as to the 66' right of way would 

also apply to the 66' right of way as it runs behind tiie remainder of the Verona Shopping 

Center, which does not appear to be of issue to AVRR. 

The doctrine of a consentibie line, in that the prior owners in tiie chains of title to 

both the railroad and Lot 4-B parcels had established an agreed boundary and right of 

way line shown on the Subdivision Plans (as opposed to the Liadis explanation of a 

1956 deed error, see Kalina Affidavit passim), is not a theory of adverse possession and 

AVRR's objections should be denied. 

(111(C)) FAILURE TO EXHAUST STATUTORY ADMINISTRATIVE REMEDIES 

Pa. R.C.P. 1028(a)(7) 

As to AVRR's objection fer feilure to exhaust administrative remedies under Pa. 

R.C.P. 1028(a)(7), AVRR ai^ues in support of this objection only that the STB has 

exclusive jurisdiction all matters alleged in the Complaint, which argument is thoroughly 

addressed above. There is no requirement under Pennsylvania law that the Plaintiff 

must seek its remedies through the STB. 

(111(D)) FAILURE TO CONFORM TO LAW OR RULE OF COURT Pa. R.C.P. 1028(2) 

AVRR's objection under Pa R.C.P. 1028(2) for failure to conform to law or rule of 

court is based on a lengthy explanation that AVRR is not actually in possession of the 
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disputed land; that AVRR is not using or occupying the disputed land; but that based on 

a presumption tiiat AVRR has good titie to the disputed land there is therefore a 

presumption under federal law that AVRR is in use and possession of the disputed land 

(AVRR Brief pp 11-14). This argument makes no logical sense, as title to the disputed 

land is the question before this Court and therefore cannot be presumed to be in AVRR. 

in fact, the pleadings allege that Lot 4-B is titied in Mr. Fiore, that Mr. Fiore is in 

possession and use of Lot 4-B, and that AVRR is wrongfully attempting to dispossess 

Mr. Fiore (Complaint paragraphs 9-12, 29-31). Using the standard of review set ferth in 

AVRR's Brief at p. 6, the pleadings should be considered true in deciding AVRR's 

objections, including the pleading that title to the subdivided Lot 4-B rests with Mr. Fiore. 

Based on tiie pleadings and evidence submitted to date, a claim for ejectment or 

abandonment against AVRR is not required or proper. 

Pursuant to Pa R.C.P. No. 1001, a civil action as filed herein is the appropriate 

remedy in this case^. In Pennsylvania, under Rule 1001 "a party must respond to all 

averments regardless of the substantive categorization of the claim", Wolfskill v. Egan, 

350 Pa. Super. 223, 227 (Pa. Super. Q. 1986). 

(lil(E)) LEGAL INSUFFICIENCY - COUNT II - Pa. R.C.P. 1028(a)(4) 

SLANDER OF TITLE 

Contrary to AVRR's objection to the pleadings and facts alleging slander of titie, 

the pleadings, evidence of public record and the affidavits filed by AVRR support the 

slander cause of action. Regardless of whether Mr. Fiore's Lot 4-B is detennined by this 

Court to be configured in conformity with the Fiore Deed, Subdivision Plans and the Tait 

survey, or in conformity with the Liadis Drawing, it will be determined to have a 

quadrilateral shape, with 4 sides. In 2005 Liadis and AVRR publicly recorded the 

Fagens-AVR Plan (Plaintiff Exhibit M), under oath, showing that AVRR owned the bulk 

- Rule 1001 was established in 1984, and post-dates the case law cited by AVRR in support of its 
objection. 
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of the Fiore Lot 4-B apart from a small triangular shape at best. The public record also 

shows that AVRR subsequentiy recorded a deed having attached as exhibits 

conespondence to at least 4 governmental agencies further publicizing this triangular 

configuration of the Fiore Lot 4-B (Plaintiff Exhibit N). This was not exercise of 

conditional privilege, but publication of known felse information. 

The evidence and pleadings show that AVRR had actual and constructive 

knowledge of the quadrilateral configuration of the Fiore Lot 4-B as eariy as 1995 based 

on the Conraii Deed, the public record, and as early as 1997 by its own admission in 

Peterson Affidavit paragraph 5. It would be rare for this Court to see such a clear case 

of an admission of a knowing, intentional, public slander and cloud placed on the titie to 

the land of another. 

In addition, Plaintiff will prove that the Fagens-AVR Plan prepared by Liadis 

violated the Penn Hills Ordinances governing subdivision plans, including §§ 

1240.4(a),1240.06, 1246, et seq. established pursuant to 53 P.S. § 10503, and the 1999 

minimum survey detail requirements and standards of the American Congress on 

Surveying and Mapping and tiie American Land Titie Association (ACSM/ALTA), giving 

rise to arguments in support of a perse finding of knowing falsehood. 

(111(F)) LEGAL INSUFFICIENCY - COUNT I V - Pa. R.C.P. 1028(a)(4) FAILURE TO 
PLEAD A LEGALLY SUFFICIENT CLAIM FOR A DE FACTO TAKING 

AVRR's arguments presume the accuracy of the Liadis Drawing, which is 

disputed. Count IV of Fiore's Complaint is pled in the altemative, as rulings in favor of 

Plaintiff on the other causes of action could result in Fiore retaining clear and quiet titie 

to Lot 4-B as it is shown on the Subdivision Plans, and issuance of a permanent 

injunction preventing AVRR from further interfering with Fiore's rights or title. Fiore has 

sufficientiy pied facts at Complaint paragraphs 53-58 to support a finding of a de facto 
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taking witiiout due process by AVRR, entitling Mr. Fiore to compensation and damages 

under the eminent domain statutes, including 26 P.S. § 1-502. 

(111(G)) LEGAL INSUFFICIENCY - COUNTS I, II, III and IV - Pa. R.C.P. 1028(a)(4) 

AVRR's argument regarding the language in tiie Fiore Deed is specious. The 

Conraii Deed. AVR Exhibit C, also reads that the conveyance from Conrail to AVRR is: 

"under and subject to...any easements or agreements of record or otherwise affecting 

the Premises/Easement areas, and to the state of facts which a personal inspection or 

accurate survey would disclose....should a claim adverse to the title hereby quitclaimed 

or granted be asserted and/or proved, no recourse shall be had against the Grantor...." 

[emphasis added]. Both deeds reference and are subject to the public reconj including 

the Subdivision Plans, and PiaintifTs pleading alleges that the public records find titie to 

Lot 4-B, as it is shown on the Subdivision Plans and an accurate Tait survey, cleariy in 

Mr. Fiore. As argued above, Fiore does not dispute the current or continued AVRR use 

and occupancy of the 66' wide right of way shown on the Subdivision Plans. The 

Complaint sufficiently alleges that the right of way shown on the Subdivision Plans is the 

right of way of public record, and the visible evidence of railroad occupancy to which Mr. 

Fiore's deed is subject is consistent with the Subdivision Plans, and is not in dispute. 

The remainder of AVRR's arguments are a factual dispute as to surveyor 

testimony regarding the location of the lot line better left for determination on the merits 

of the claim. 

WHEREFORE, Plaintiff prays that this Court overnjie the Preliminary Objections 

of AVRR. 

RESPECTFULLY SUMBITTED: 
MAIELLO, BRUNGO & MAIELLO, LLP 
/s/Kathleen C. McConneil 
John H, Prorok, Esquire 
Lawrence J. Maiello, Esquire 
Kathleen C. McConneil, Esquire 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I, the undersigned, hereby certify that a copy of the PiaintifTs Brief in Response 

to Preliminary Objections Raising Questions of Fact Filed By Defendant Allegheny 

Valley Railroad was sent by First Class Mail, Postage Prepaid, this B*̂  day of June, 

2010. 

Richard R. Wilson. P.C. 
518N. Center Street, Ste 1 

Ebensburg, PA 15931 

Consolidated Rail Corporation 
1717 Arch Street. 32""̂  Floor 

Philadelphia, PA 19103 

Eugene Giotto, Esq. 
Buchanan, ingersoll & Rooney 

One Oxford Centre 
301 Grant Street, 20* Floor 

Pittsburgh, PA 15219 

/s/Kathleen C. McConneil 
Katiileen C. McConneil 

15 194506.11543.2 



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY. PENNSYLVANIA 

WILLIAM FIORE. 

Plaintiff. 

V. 

CIVIL DIVISION 

NO.GD 10-1721 

ALLEGHENY VALLEY RAILROAD 
COMPANY, a Pennsylvania corporation. 
CONSOLIDATED RAIL 
CORPORATION, a Pennsylvania 
corporation, PETER D. FRIDAY. 
SUSAN F. DALTON. and ROBERT L. 
WISEMAN, 

Defendants. 

PLAINTIFF'S RESPONSE TO 
PRELIMINARY OBJECTIONS 
RAISING QUESTIONS OF FACT OF 
DEFENDANT ALLEGHENY VALLEY 
RAILROAD 

Filed on Behalf of: 

Plaintiff, William Fiore 

TO DEFENDANT ALLEGHENY 
VALLEY RAILROAD CO.: 

You are hereby notified to file a written 
Response to the enclosed Preliminary 
Objection to Preliminary Objections 
within twenty (20) days fi'om service 
hereof or a judgment may be entered 
against you. 

/s/John H. Prorok 
John H. Prorok, Esq. 
Counsel for Plaintiff William Fiore 

Counsel of Record for this Party: 

JOHN H. PROROK. ESQUIRE 
PA i.D. #66910 

LAWRENCE J. MAIELLO, ESQUIRE 
PA I.D. #53482 

KATHLEEN C. McCONNELL, ESQUIRE 
PA I.D. #92294 

MAIELLO, BRUNGO & MAIELLO. LLP 
Firm #515 
One Churchill Parit 
3301 McCrady Road 
Pittsburgh. PA 15235 
(412)242-4400 

EXHIBIT 
2 
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA 
CIVIL DIVISION 

WILLIAM FIORE, 

Plaintiff, 

V. 

ALLEGHENY VALLEY RAILROAD 
COMPANY, a Pennsylvania corporation, 
CONSOLIDATED RAIL 
CORPOIRATION, a Pennsylvania 
corporation. PETER D. FRIDAY, 
SUSAN F. DALTON. and ROBERT L. 
WISEMAN, 

Defendants. 

NO. GD 10-1721 

PLAINTIFF'S RESPONSE TO PRELIMINARY OBJECTIONS 
RAISING QUESTIONS OF FACT OF DEFENDANT 

ALLEGHENY VALLEY RAILROAD 

AND NOW, comes the Plaintiff, William Fiore, by and through his counsel John 

H. Prorok, Esquire, Lawrence J. Maiello, Esquire, Kathleen C. McConneil, Esquire and 

Maiello, Brungo & Maiello, LLP and files the within Response to Preliminary Objections 

Raising Questions of Fact filed by Defendant Allegheny Valley Railroad Co. ("AVRR") 

averring as follows: 

PRELIMINARY OBJECTIONS TO AVRR'S PRELIMINARY OBJECTIONS. 

(a) Plaintiff objects to Defendant AVRR's Preliminary Objections on the 

grounds that the pleading fails to comply with Pa R.C.P. No. 1022. Defendant AVRR 

has pled more than one material allegation in each of paragraphs 1 through 10 of its 

Preliminary Objections, making responses difficult and burdensome. 

(b) Plaintiff objects to consideration of the affidavits and drawings submitted 

by Russell Peterson and David Kalina of Liadis Engineering, inc. The affidavits and 

drawings are inconsistent with previously filed and sworn documents of record and fell to 
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assert facts sufficient to support Defendant AVRR's Preliminary Objections pursuant to 

Pa R.C.P. No. 1028(a)(1) and (a)(7), and as such are scandalous and impertinent 

pursuant to Pa R.C.P. No. 1028(a)(2), as more fully set forth in Paragraphs 51 - 57 

hereinbeiow and PiaintifTs Exhibits M and N attached hereto. 

RESPONSES TO PRELIMINARY OBJECTIONS 

1. Plaintiff admits that this case arises out of a property line dispute between 

AVRR and Plaintiff. Plaintiff denies AVRR's characterization of the nature of AVRR's 

interest in titie, and of the lawsuit. Plaintiff denies AVRR's inference that the Complaint 

against AVRR does not include allegations of improper taking and inverse 

condemnation. Plaintiff admits that ICC Finance Docket No. 32783 dated Nov. 17, 

1995, attached as AVRR Exhibit A to AVRR's Preliminary Objections is a document of 

public record, which speaks for itself. Plaintiff denies knowledge or information sufficient 

to form an opinion as to Uie accuracy of or basis for such document. Plaintiff admits that 

indenture dated October 27, 1995 from Consolidated Rail Corporation ("Conrail") to 

AVRR, attached as AVRR Exhibit C to AVRR's Preliminary Objections (the "Conrail 

Deed"), is a document of public record, which speaks for itself. Plaintiff denies 

knowledge or information sufficient to admit or deny AVRR's characterizations as to 

AVRR's operations or authority and demands AVRR submit proof of same. 

2. Plaintiff denies the characterization of the subject matter of the dispute as 

involving only AVRR 'track and right of way'. To the contrary, as stated in Paragraph 1 

of AVRR's Preliminary Objections, this case arises out of a property line dispute. 

Plaintiff admits that AVRR has an interest in railroad tracks between the Municipality of 

Penn Hills and Verona Borough. Plaintiff admits the properties which are the subject 

matter of the Complaint herein are located adjacent to each other in the Municipality of 

Penn Hills, along and South of the municipal boundary between Penn Hills and Verona. 

Plaintiff denies the accuracy of, integrity of, and any evidentiary or probative value of, the 
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AVRR Exhibit B drawings attached to AVRR's Preliminary Objections prepared by Liadis 

Engineering (See discussion at Paragraphs 51 - 57 below). 

3. Plaintiff denies knowledge or infomnation sufficient to deny or admit 

Paragraph 3 of AVRR's Preliminary Objections, and further denies that this allegation is 

relevant to the litigation. 

4. Plaintiff lacks knowledge or infomnation sufficient to deny or admit the 

accuracy of AVRR's characterization of the conveyance of titie into Conraii and demands 

proof of same. Plaintiff admits the indenture from Conrail to AVRR, attached as AVRR 

Exhibit C to AVRR's Preliminary Objections (the "Conrail Deed"), is a document of public 

record which speaks for itself. Plaintiff admits that a railroad right of way. as such right 

of way is depicted on the subdivision plans attached as PiaintifTs Exhibits B. D. E and F 

to the Complaint in this matter, and which depiction is consistent with the 1995 Conraii 

Deed into AVRR, has been and currently is in use for railroad purposes. Plaintiff denies 

that AVRR has any possession of, or makes any use of, Uie Fiore Lot 4-B as the same is 

described in the Complaint in this matter. Plaintiff denies that the Conrail Deed 

description of the railroad right of way conveyed therein (as depicted on pages 232-233 

of Uie Conrail Deed, attached as AVRR Exhibit C to the AVRR Preliminary Objections) 

contradicts the PiaintifTs deed, titie records, or the subdivision maps of record attached 

as Plaintiffs Exhibits B. P. E and F to tiie Complaint. 

5. Plaintiff lacks knowledge or information sufficient to deny or admit the 

1862 acquisition of railroad right of way by the defunct former Allegheny Valley Railroad 

and demands proof of same. Plaintiff denies that AVRR is in any way related to the 

defunct original Allegheny Valley Railroad. Plaintiff denies that AVRR is a successor to 

any prior railroad interests apart from such titie or rights obtained tiirough the 1995 quit 

claim Conraii Deed attached as AVRR Exhibit C to AVRR's Preliminary Objections, and 

demands proof of same. Plaintiff admits that deed firom Lucy Haworth to Pennsylvania 
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Railroad Company dated in 1920, attached as AVRR Exhibit D to Defendant's 

Preliminary Objections (the "Haworth Deed"), is a document of public record, which 

speaks for itself. Plaintiff denies tiiat all of the property described in the Haworth Deed 

comprises a 'right of way', as upon information and belief the bulk of this property was 

used as a lumber yard which subsequentiy ceased operations and was sold by the 

Pennsylvania Railroad. Plaintiff denies AVRR's characterization of the legal calls in the 

Haworth Deed. Plaintiff denies that the original railroad right of way and track was not 

subsequentiy relocated on more than one occasion. Plaintiff denies that AVRR retains 

title to all of the property conveyed by the Haworth Deed (See Plaintiffs Exhibits M and 

N attached hereto and Paragraphs 51 - 57 infi-a). Plaintiff denies the accuracy of 

AVRR's interpretation regarding the legal description set forth in the Haworth Deed. 

6. Plaintiff admits that the Pennsylvania Railroad Company conveyed real 

estate to American Steel Foundries by deed dated June 25, 1956. a copy of which is 

attached as AVRR Exhibit E to AVRR's Preliminary Objections (the "PARR Deed"), 

which document is public record and speaks for itself. Plaintiff denies AVRR's 

interpretation regarding Uie legal description set forth in the PARR Deed (See also 

Paragraphs 51 - 57, infra), and objects to Defendant AVRR's use of selective excerpts 

of, and material omission of, elements of the legal description contained in the PARR 

Deed in its Objection and the supporting affidavits and exhibits. 

7. Plaintiff admits that American Steel Foundries conveyed real estate to 

Rospec Realty in 1959. Plaintiff denies AVRR's interpretation regarding the legal 

description set forth in the American Steel Foundries Deed to Rospec Realty, a copy of 

which is attached hereto as PiaintifTs Exhibit L. 

8. Plaintiff denies AVRR's interpretation and allegations as to the chain of 

title and legal descriptions. 
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9. Plaintiff admits to the extent that Russell Peterson claimed to Plaintiff in or 

about 1998, after completion of Fiore building construction, that the Lot 4-B pavement 

would interfere with an Alcosan underground vault located on Lot 4-B (See AVRR 

Exhibit F). Plaintiff denies that tills 1998 claim made by Russell Peterson was correct or 

justified. Plaintiff denies the remainder of AVRR's allegations in its paragraph 9. 

10. Plaintiff admits that con-espondence attached as AVRR Exhibit G to 

AVRR's Preliminary Objections was mailed and received by Plaintiff or his counsel 

where they are indicated as a recipient. Plaintiff denies that these are complete copies 

of such corespondence. Plaintiff denies that the referenced correspondence constitutes 

a chain of titie. Plaintiff denies the accuracy of AVRR's characterization as to title in its 

paragraph 10. Plaintiff denies the allegations regarding disclosure by AVRR of any 

plans for future use and development of its railroad right of way. 

11. Denied. 

12. Plaintiff denies knowledge or information sufficient to admit or deny 

whether any railroad since 1862 filed to abandon the subject track and demands proof of 

same. 

LACK OF SUBJECT MATTER JURISDICTION - PARCP 10228(a)(1) 

13. Plaintiff incorporates its responses to paragraphs 1 through 12 herein. 

14. Plaintiff admits that Pa R.C.P. No. 1028(a)(1) permits the filing of 

preliminary objections. 

15. Denied, however, it is specifically denied that the Complaint seeks to 

cause AVRR to pay for property which is used by AVRR and is necessary for the current 

and future provision of common carrier railroad sen/ice in interstate commerce. Plaintiff 

admits that the Complaint seeks judicial and equitable remedies including damages. 

16. Plaintiff denies AVRR's characterization as to AVRR's title to real estate. 

Plaintiff denies that AVRR acquired title to its right of way interests in real estate through 
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any instrument apart from the 1995 Conrail Deed. Plaintiff lacks knowledge or 

information sufficient to form an opinion as to Uie basis for the approval granted in ICC 

Finance Docket No. 32783 and demands proof of same, including but not limited to all 

relevant and current railroad right of way maps and plans submitted to the ICC in 

connection therewith. Plaintiff denies the AVRR legal conclusions regarding the nature 

and extent of the jurisdiction of the Surface Transportation Board. Plaintiff denies that 

the relevant provisions of 49 U.S.C. § 10501 are quoted by AVRR. Plaintiff admits that 

the Surface Transportation Board has discretionary authority under 5 U.S.C. § 554(e) 

and 49 U.S.C. § 721 to preempt state or local action, if such action would unreasonably 

interfere with interstate rail operations. Plaintiff denies that AVRR has set forth 

allegations sufficient to invoke such preemption over this litigation by the Surfece 

Transportation Board. 

17. Plaintiff incorporates herein its response to Paragraph 16 above as 

though set forth in full. 

FAILURE TO EXHAUST STATUTORY ADMINISTRATIVE 
REMEDIES - PARCP 1028(a)(7) 

18. Plaintiff incorporates its responses to Paragraphs 1 through 17 as though 

fully set forth herein. 

19. Plaintiff denies AVRR's characterization as to the nature of its titie to the 

real estate at issue, and denies AVRR's interpretations of the deed records. Plaintiff 

denies that the Conrail Deed is a general warranty deed, as it is cleariy states it is and 

constitutes a 'remise, release and quit claim deed' with no general warranty as to titie, 

which is "under and subject, however, to ...any easements or agreements of record or 

othenvise affecting the Premises/Easement Areas, and to the state of facts which a 

personal inspection or accurate survey would disclose..." (See AVRR Exhibit C). 
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Plaintiff admits that AVRR acquired limited easement rights and interests to a railroad 

right of way by virtue of the Conrail Deed. 

20. Plaintiff denies AVRR's characterization of the jurisdiction of the Surfece 

Transportation Board. Plaintiff denies that petition to the Surface Transportation Board 

is an obligation of Plaintiff, or a required administrative remedy in this litigation. Plaintiff 

denies that its Complaint asserts claims over AVRR's actual operating right of way. 

Plaintiff admits as alleged in its Complaint that, after determination by this Court to quiet 

title to the property lines in dispute; and in the event this Court finds that AVRR's right of 

way is not determinable from the deed records of the Allegheny County Department of 

Real Estate; then petition to the Surfece Transportation Board may be necessary 

(subject to the discretion of the Board whether it elects to hear the case) to detemnine 

the railroad right of way location necessary for AVRR's operations. Plaintiff's claims for 

damages would at all times remain witiiin the jurisdiction of this court. 

21. Plaintiff denies that it has failed to avail itself of administrative remedies 

before tiie Surface Transportation Board, particularly as said Board does not have 

authority or jurisdiction to adjudicate PiaintifTs claims to quiet titie. or for inverse 

condemnation damages. Plaintiff denies that the jurisdiction of the Surface 

Transportation Board is exclusive. Plaintiff denies that this litigation interferes in any 

way with the use by AVRR of its operating right of way, as said right of way is shown on 

the instruments of record in tills matter, and as same is used and operated by AVRR, 

and demands proof of same. Plaintiff denies that the Board's discretionary jurisdiction 

preempts all state law claims. 

22. See Responses to Paragraphs 18 through 21 above which are 

incorporated herein by reference. 

FAILURE TO CONFORM TO LAW OR RULE OF COURT - PARCP 1028(2) 

23. Plaintiff incorporates its responses in paragraphs 1 through 22 above. 
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24. Plaintiffs admits that AVRR has right of way interests on property 

adjacent to Lot 4-B. Plaintiff denies that AVRR has possession, use or occupancy of 

any portion of Lot 4-B as said lot is depicted on subdivision plans of record, apart from 

the use of the right-of-way line shown on the subdivision maps of record (see Plaintiff 

Exhibits B. D. E and F to the Complaint) which right of way line and railroad use is not in 

dispute by Plaintiff. 

25. Plaintiff denies that AVRR is or has been in possession or use of tiie 

disputed area of Lot 4-B. and avers in its Complaint that Plaintiff has possession and use 

of the lot. Plaintiff denies that the Complaint seeks to eject AVRR from the AVRR right 

of way. 

26. Plaintiff incorporates in full its response to paragraph 25 above by 

reference. 

27. Plaintiff incorporates in full its response to paragraph 25 above by 

reference. 

LEGAL INSUFFICIENCY COUNT I - PARCP 1028(a)(4) 

28. Plaintiff incorporates its responses to Paragraphs 1 through 27 herein. 

29. Plaintiff admits the Complaint claims damages for slander of title, and 

denies the remainder of the objections in AVRR's paragraph 29 (see also discussion as 

paragraphs 51 - 57 below. 

30. Plaintiff denies the objections in AVRR's paragraph 30. 

31. Plaintiff denies the objections in AVRR's paragraph 31. 

32. Plaintiff denies the objections in AVRR's paragraph 32. 

33. Plaintiff denies the objections in AVRR's paragraph 33. 

LEGAL INSUFFICIENCY COUNT II - PARCP 1028(a)(4) 

34. Plaintiff incorporates responses 1 through 33 above. 
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35. Plaintiff denies characterization of Pennsylvania Railroad as AVRR's 

'predecessor in interest' except with respect to titie. Plaintiff admitted the PARR Deed of 

record in acconjance with Paragraph 6 above, and incorporates herein by reference its 

response to Paragraph 6 above. 

36. Plaintiff denies the characterization of Pennsylvania Railroad as AVRR's 

'predecessor in interest' except with respect to titie. See also response to Paragraph 35 

above incorporated herein by reference. Plaintiff denies tiiat it is required to allege 

defect or mistake in its' pleading with respect to the PARR Deed, but admits upon 

information and belief that there is a substantial likelihood of discrepancies, defects 

and/or mistakes in the deeds attached as AVRR Exhibits D and E to AVRR's Preliminary 

Objections. 

37. Plaintiff objects to Paragraph 37 as it is unclear and confusing. 

Notwithstanding the foregoing, Plaintiff denies this allegation to the extent this paragraph 

purports to allege that Plaintiff failed to plead the existence of the deed for Lot 4-B into 

Plaintiff, which is attached as Plaintiff Exhibit A to the Complaint and which is fully pied 

and set forth in paragraphs 9-13 of the Complaint in this matter. 

38. Plaintiff denies AVRR's characterization of the location of the lot txtundary 

lines, and to the characterization of its interests in titie as "fee simple". Plaintiff admits 

that AVRR was grantee of the Conrail Deed, which is attached as AVRR Exhibit C to 

AVRR's Preliminary Objections. Plaintiff denies the metes and bounds description 

quoted by Plaintiff is contained or referenced in tiie Conraii Deed. 

39. Plaintiff denies that AVRR acquired title through, or was grantee of, any 

deed other than the 1995 Conrail Deed. Plaintiff denies AVRR has a "fee simple estate" 

in titie to tiie property adjacent to the Fiore Lot 4-B, 

40. Plaintiff lacks information or belief regarding whether and railroad has 

sought abandonment of the right of way at issue. Plaintiff admits that railroad tracks 
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have been in use. although not in tiie same locations, in the right of way as said right of 

way is depicted on the subdivision maps of record (PiaintifTs Exhibits B. D. E and F to 

the Complaint) during the period that Plaintiff has held title to Lot 4-B. 

41. Plaintiff denies that AVRR acquired titie through any deed other than the 

1995 Conrail Deed. Plaintiff denies that the Conrail Deed was a "general warranty 

deed". Plaintiff denies that the Conrail Deed located a right of way, or that railroad 

operations occurred in any right of way, other than within the right of way shown on the 

subdivision plans attached as Plaintiff Exhibits B. D. E and F to the Complaint, which are 

consistent with the 1995 Conrail Deed, and which are consistent with the Lot 4-B 

boundaries pled by Plaintiff, since at least 1956. 

42. Plaintiff denies paragraph 42 in its entirety. See also discussion at 

paragraphs 51 - 57 below. 

43. Plaintiff denies paragraph 43. 

LEGAL INSUFFICIENCY - COUNTS I, II, III and IV 

44. Plaintiff incorporates its responses to Paragraphs 1 through 43 herein. 

45. Plaintiff denies that the AVRR right of way of record is othentvise than that 

shown on the subdivision maps of record (Plaintiff Exhibits B. D. E and F to the 

Complaint), which maps are consistent with the right of way line shown in tiie Conraii 

Deed. 

46. Plaintiff admits the AVRR right of way is correctly shown on the 

subdivision maps of record, attached as Plaintiff Exhibits B. D. E and F to the Complaint, 

which are consistent with the Conrail Deed of record. Plaintiff denies that the AVRR 

right of way of record is othenA/ise than that shown on the subdivision maps of record 

and the Conrail Deed. 

47. Plaintiff admits that tiie AVRR right of way is con'ectly shown on the 

subdivision maps of record, attached as Plaintiff Exhibits B. D. E and F to the Complaint, 
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which are consistent with the Conrail Deed. Plaintiff denies that the AVRR right of way 

of record is othen/vise than that shown on the subdivision maps of record and the Conraii 

Deed, 

48. Plaintiff denies that it is required to allege invalidity of any deed in 

Defendant's chain of titie to support its cause of action. 

49. Plaintiff denies that the instruments of record support PiaintifTs 

allegations as to the property line and right of way location. Plaintiff denies AVRR's 

interpretation of the 1956 deed descriptions. Plaintiff denies that AVRR's railroad right of 

way is described solely by 1920 and 1956 deeds, ratiier than by the 1995 Conrail Deed 

into AVRR. Plaintiff denies the Defendant's conclusory opinion that Defendant's 

affidavits determine a property line location 'as a matter of law' as this is a disputed 

issue of feet for deterniination at trial (see discussion regarding the integrity of the 

Peterson affidavit and the Kalina affidavit and drawings in paragraphs 51 - 57 below). 

50. Plaintiff denies the remedy requested by Defendant is appropriate or just. 

PLAINTIFF'S PRELIMINARY OBJECTIONS PURSUANT 
TO PA R.C,P. No 1028(a)(2)TO THE AFFIDAVITS OF 

RUSSELL PETERSON AND DAVID KALINAS; 
AND TO THE DRAWINGS SUBMITTED AS AVRR EXHIBIT B 

51. AVRR has submitted an Affidavit of Russeil A. Peterson (the "Peterson 

Affidavit") and an Affidavit of David M. Kalina (the "Kalina Affidavit") with AVRR Exhibit B 

Drawings, in support of its Preliminary Objections. 

52. The Peterson Affidavit and Kalina Affidavit purport to prove title to a small, 

disputed area of land based on deeds from 1920 and 1956 (largely ignoring the 1995 

Conrail Deed into AVRR), but are rife with legal opinion and conclusions as to why 

AVRR should be declared the owner of the disputed property area. 
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53. Neither the Peterson Affidavit nor the Kalina Affidavit aver sufficient facts 

relevant to a determination of AVRR's Preliminary Objections regarding subject matter 

jurisdiction or failure to exhaust administrative remedies. 

54. The Kalina Affidavit primarily consists of conclusions of feet and law 

regarding titie more properiy left to the Court and fact finder in this litigation, and which 

conclusions of fact and law Plaintiff denies. 

55. The Peterson Affidavit avers that railroad operations occur and continue 

in tiie railroad right of way "adjacent" to Lot 4-B (Peterson Affidavit ^ 2-4), but does not 

allege the interference with or disruption of railroad operations necessary for the Surface 

Transportation Board to exercise its jurisdiction. 

56. The Exhibit B Drawings, in conjunction with the Kalina Affidavit and 

Peterson Affidavit, directly contradict certifications made of record as recently as 2005-

2006 by AVRR and Liadis Engineering & Surveying, Inc. regarding the disputed property 

area (see PiaintifTs Exhibits M and N attached hereto). 

57. The Court should disregard the Peterson Affidavit and Kalina Affidavit 

with the AVRR Exhibit B drawings as impertinent since they are submitted solely to 

opine as to disputed facts that are within the province of the fact finder in the case. 

WHEREFORE, Plaintiff prays that this Court dismiss and deny the Preliminary 

Objections of AVRR in tiieir entirety, and such other and further relief as this Court may 

deem just and proper. 

RESPECTFULLY SUMBITTED: 
MAIELLO, BRUNGO & MAIELLO, LLP 

/s/John H. Prorok 
John H. Prorok, Esquire 
Lawrence J. Maiello, Esquire 
Kathleen C. McConneil. Esquire 
Attorneys for Plaintiff 
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LIST OF EXHIBITS 

Plaintiff Exhibit L (the "Rospec Deed") 

Plaintiff Exhibit M (the "Fagens Map"). 

Plaintiff Exhibit N (the "Fagens Deed") 
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VERIFICATION 

I, William Fiore, verify that the statements and averments made in this 

RESPONSE TO PRELIMINARY OBJECTIONS are true and con-ect. I understand that 

false statements herein are made subject to the penalties of 18 Pa, C.S.A. Section 4904 

relating to unswom felsification to authorities. 

Date: 4/5/10 /s/William Fiore 
William Fiore 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 5* day of April 2010, a true and correct copy of the 
attached PLAINTIFF'S RESPONSE TO PRELIMINARY OBJECTIONS RAISING 
QUESTIONS OF FACT OF DEFENDANT ALLEGHENY VALLEY RAILROAD was 
served by United States Mail, first-class postage prepaid, upon the following: 

Richard R. Wilson, Esq. 
Richard R. Wilson. PC 

518 N. Center Street. Ste 1 
Ebensburg, PA 15931 

Consolidated Rail Corporation 
1717 Arch Street, 32™" Floor 

Philadelphia, PA 19103 

Eugene Giotto, Esq. 
One Oxford Centre 

301 Grant Street, 20* Floor 
Pittsburgh, PA 15219 

MAIELLO, BRUNGO & MAIELLO, LLP 

/s/Kathleen C. McConneil 
Kathleen C. McConneil, Esquire 

Attorney for William Fiore 
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Wi'^W' n ^ 
a l l «f auBh eaal and, in that eoKTiectlon, daaage nay r«sid. t ' ta tha'-aarface off t h e land'aTid 
anjr -hooaa-, building or ether- strueture an or in auoh land* (This notice ia jset fer th in 
thn aBTfner-prarldad in -Saotlan 1 oT the Act af July 17,. 19$7|- C-In 9flt.I 
0 • . with ttaeapinirtenancaa; TO HXn AH) TO HQUt the aaaa unto and for the iiae of the 
aaid party of the aaeand part her heirs and aaalgna-fareTar^ 

Am the said grantera,- Jaaepb C. atofka and Mildred Stofko, his' wife, for then-
ael res , their ha i r s , executera and adainistrators eorenant witfa'-the- aald party af th« 
•saeond -part hsr-hatra and aaatgns against a l l -lawful clalaBnts- the aaiiB and avery part 
ttaareof.tv.Wrrant and Defend* 

WITRSSS the hands and «eBls of the said in r t in s of-the f i r s t -part.' 
ATTEST:-

• Soaa- M. ,Biorgana 
'. -1 ,•'. -Joseph -V*- Isper 

' Joseph 0 . Stsfkr 
Mildred Stafka CSBALJ 

•J Oa t h i s t h e Z i - day o f - l h y , A<I».. 1959, - b e f o r e 
me fiseary l U b U e trha oadet fs igned a f f l o v r , 
' p e r s o n a l l y appea red . JOBWk.G. .STOrX0<«nd 

MIU)BBDt)3TCPm,<>.his,wt;r^^^:^rainf:to'•»-,<(«»> a a t i a f a o t c r U ^ p r o v e n ) t o b e - t h e p e r s a n s - w h o a a -
naMSiVdrei-s id)9Cf |^^ 'd.1;» ' l i^^ | r( i«^j&4.nBtrt taent a n d aekpawledged t h a t - ehey. exeff t tbed ' the a a o e 
fori thsKpm'pdee^'athaiel^l iByiSga^iiorf . ' ' - • - • 

• ; ,<^.>':'' . !> WZtnss'WHISE0Fj'--2 h s r e n a t o 4 e t n y band And o f f i c i a l s e a l . 
Bay W.--flOHao, 'Ibtary P u b l i c • i V . t . S U I } 
HyCooKlsslaB-ezpires Japuary 7i.Ji963 

-< '. Braddeek-Hills, Pa . Alleghany County 
1 - . - - • ' • . . • . • 

.' cmumTB or Bisnmci 
f:vih--. .. I , -Joaeph U. ««per, %q. do hereby cwrtlfy that grantee's precise residence i s 
$20 nriee-, Aveiiiu i'-'Reirth Braddoek ,'• Ih . 

<•' . •: HITimss a r hand t h i s 2dth day of My, -1959. 
'- ''' '-"' Joseph D. Isper, «sq. 

Registered in Allegheny ffo. June 3 , 1959. 
mf»3l74«. '"lEoeorded Hiy'29."19S9. 
WrS'(ft«Jf'hy'*fMT 

TiM l'f22 M 
Cenpared 

« 4>«| i«*+* ^ l i v O V ^ ^ ^ ^ * * * * * * * * * * * * * * * * 

^ t t z^ / 
« « « - » * * * * * « w. 

Aaerican Steel FouDdriea 
.̂ •. -to' - • 

-Sesyea"-tealty Coapany, 'Ine. 

; Dicat 
) NADI th i s 2«th day of Iby, 1959 - -
J BBmBX-AHBICAR~STta.'K»mBIES, a Saw Jersey 

,v—.;-> ) earporatiOB-(bsreinafter soBstinss-referred to 
-•aaiaearai»«r">-rAl»k'»OaffB gKALTy c a g A K , XIB., a PennsylTsnia earparation (berelndfter 

Banet''iiBn'ref'ert«d''to aa "Grantee"). . . . . . .. „ , 
- WITIRSSRH THAT-in censlderatior of the aua of One.hundred ard-i)inety3i- thousand 

d«]3kx'^(:|I9O,000"-), reeelpt'^whereof i s hereby'acknowledged, Orantar doea' hereby grant 
and eoi^>^tfa-Grantee, i t a atteeeasors and assigns: 
PABftSb-OBv't. »• , ' . •;-.:;.••- .r ",.,•;• 
' ^*"'{-^',^W«%hct certain--pi^Le^'ar-'traet 'tf land sl tus^s part ly iii the--Beroogb of Teron 
aM'ilhu^''fi]f!ithaL--.<T,omi8his£B^Awi-1iills (foraerly Township af-Penp)/ Allegheny County, 

\ftni«l^fMlm£ir;^ita£MW^nd^^ ' (All •saaureaenta in the followiT^ rt^a 
, «MeM)tl^IsiMi!i&Ri«--7«v^^^pSS^ IflO feat' farona Standard la equiTnleirt t o 100.10 

f ^ *ntfl^ad-'Stat<kV Siffiidiiu^)'.;̂ '̂̂ ^^ 
. jT-^i '^'f.^^ncfZinraia at a 'cen«rete aonnaent in the' Borough af Verona- on the--weatnrly-side 

tBf^SS^pSlPsfVixfic froale«ard.60'feet in width, aa-preaentlr located,' at the northeasterly 
'-c«ni«^-'«Pnhe'-'parcel hereby deserlbed, said concrete fflsnut"nt-being the-fffUowfng courses 
;/4ftitfMIb%tirieos'froB the easterly side of Jones Street at the southn-ly.'terainis af adid' 
.'̂ %3rd9e' as-avld southsrly teralnua m s established by Ordtnanee' Ro. 1 of 19S9t of the Borougl 
i^'if iVartaSTf af record' in the Office of the Recorder .of Allegherr County,-FennaylTanis in 

Deed.Book TdnM 3731| page 25S; South d* 30* Vest a distance of 7.52tfaet, Sonth-79* 4̂ ^ 
, Wffi^tf'd&tsiiae af $6.55 fee t , and-Soubh 59* 12< 20" Satst a distance.ar-l5.27'fest;-thence . 

alat4j>%b«^WeAy'alde of AUeghony River Bonlevard aa-preaently located, the following 
eovsoB and-distances: South 16* 43* 20" West a- distance of 728<25'feet- aere or-leaa, by 

, a?^wftt»' CVtMtf^ghV^haTing a radius of-969.i53 feet an are distance of. 333^40 feet-< South 
i^90E|K^i'30a>''.1M(^W dlatando of 311.98 fee t , aere or leas , t o • concrete aenuaeiTt; on the 
I l i « e cCt«&El!i4^isiai"Bareu^' of^Terora on the north f r«*tbe Tew^tship of Penn.Hills on-the--
! soafehr'tUanM^Contlnkilng' alohg the weatsrly-side of-AllegheiqrRiver.&oulovard'aa'presently 
};loeatled. Seath <36* 2S'<-''-3Ĵ  NOat a dista>«e «r 343.66 feet t a an iron pin or the line eoaaen 
T<v'#-the' lands '-f acasrly. aS^Varaers Xnreataert Ceapany and The Pennsylvania Railroad Ccdapany; 

thiftce Iqp the-' l'ln^° of'3knds' forasrly of fta Pennsylvania Bailroad Coapany Morth S3* 34 ' 30" 
Hestr» dlatateo' of 44*'96 feat to an Iron pin an the eaatnrly aide of th^-rlgfat of way of 

'^l*P CroiiwiMin,lr'1)l¥l lion DC The Pennsylvania Railroad, foraerly the Allegheny Valley Railroad 
' the-nee-BarthMardly by a eurva to-the lef t having a radiua of 2,852.07 feet a -didtanee of 
'Sti^Veet', aara>er less , ' ' t a a point af intera>^tlon with .the center l ine of said Railroad; 
aa-deaorlbad'^ln Seed dated HeveBber,16, 1926 froa Verona:'Steel Castings'Coapaniy-to Grantor, 

, aC'reecrd in ^he Offlso of'-the-Recorder of Allegheny-County, Pennsylvania in Deed Book • -
î tfolifaM 2302, fags 259; thsne^ continuing by said center l ine narthwardly by a .eurrs -to the 

^laft-haTlng a radius of 2-,862!.07'feet * distance af-32S feet,- more or less,- t o a point of 
said center l ine Bbrth V 30' 'Sast-a -

l ine eoanon to the landa of Woodings-Verena 
i(tiu^fn^-iji said esnter line-fithbner continuing by 

^jEg£«e^'air«4K19.66' feetV' adr«^'J.i)inV to the l ine 
'1 ' . 1 u-'.-- .'11 ...f...' . 1 . . . 
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leoil Works and Orantar herein; thence along the- l ine of landa of' Woodings-Vorona Tool 
Works South 82^ 46 ' Bast a distance of 329.06 fee t , acre or - less , t o ttas'westerly aide of 
Jones-Stmet in ttaa Borough, of Verona; thence along the line eeaoon to the southerly 
teralnua of Jones Street , as said southerly-terainus was oatabllshsd by Ordinanoe-Ro. 1 af 
1959, of the Boroi^ of VoroaK,.-af record in the Office of the Seeorder of'AUegiheny County 
Pennaylvanla in Deed 3oofc Voluae 3731, page 258 and the parcel hereby, described Sauth 82* 
46*-Sa8t a distance of 50.01 feet t o the aaaterly aide of Jonea Street;-thence South 8*-30' 
West a distance af 7.S2 feet t o a point;, thence Soutii 79* 4* • a s t a dista<«e of 56.55 fee t , 
aore or leaa,- to-a point; thence South 59* 12' 20" las t a distance of 15^27 feet t o the 
place-of.beginning. Castatelng.-9.737 acraa, asro-«r- leas . 

.BKIBB (a) p«dt aTSraeta Jtoa. 1 aad 2 eonveyad to Orantar by Verona Steel 
Castings Coapany-by Deed-dated;.ROveaber-16, 1926 of record in th s Office «f«he Recorder 
of Allegheny County, Pennsylvania''in Seed Book Volme 238)^, page 259, and inelndli«-(b) 
that certain tract.'or.-parcel convoyed to Orantar by Voodinga-Verona Tool Works by Deed 
dated Jnn* 2 1 , 19)7 of record in the aforesaid Office in Deed Book Vol«iae-2565, page 444-, 
(e) that ' certain t r a c t or parcel conveyd- to- Grantor by PSraars Invostoent Coapaity hy Deed 
dated January 15r<1954-of reeerd in the aforesaid Office in Deed Book Volnaa 3323,. page 
275, td) that -cer ta in t ract or parael.CDnveyed «• Granterby The .PennayVranla Railroad 
Caipany by Deed-dated Jttn»-25, 1956-of-record in the aforeaaid Office in Seed Book Volnw 
3591, page 63 and (e) that certain t rac t -or parcel consisting of a-partion of Jones Street 
vacated by the Bwough of Veroaa byCbrdinance Ro. 1 of 1959 anaetod PObruary 10, 1959, and 
of record In^faa afaresaid Of flee-iir Seed-Book Voluae 3731, page 258!< 

TOGRTUXB. with a l l -of tha''JJiioroveiiBTit8 and appurtananeea thareunta, beloi«ing^. '-
5UBJKT to (1) existlng''tfaMia*n^.'and agredaenta, i f a i ^ , for pelaa and pole linei 

underground gas linea and,swit)eh*4tij^'aitur-t|raeka, (2)'Oil and gas loaaa froa John Bayworth, 
e t a l . , t « 3.tf. Say dat^^piaaMie^3V-1884 of record in the aforesaid Office in Deed •• 
Book Voluae-503, -page^3^'; Qil';;'fp«&|i'V»uise'««bhw-ised by the Orphans' Court of Allegheny 
Boimtw,'Pennsylvania ia-the =Ssta '̂o of'Richard N. Dawhurat, a oinor, a t Ro. 13-7, April Tera, 
1900, (3) Waivar of daaages as set forth in the afMreBai«ienod.|ioed dated June 25, 1956 
froa The Pennsylvania Railroad Oeivaiigr, (4) Nortgago dated Sopteaber 5, 1874 flrea-
Allegheny Valley Railroad Coapany t o the CooBonwealth of Pennsylvania of record in the 
aforesaid Office in Jfartgago Book Volaaa I98, page 16, to-the qxtont that 'the-saaa aay 
affect a part ion af the prealsas eonreyed by .the aforeMntionad-Deed dated June .25-, 1956 
ftoa The PSnnsylvania Railroad-Coapaay-, (5) Mater eouraea, slope and f i l l r lghta and a l l 
s t reets and the right-of-way-of The Pennoylvania Railroad Coapany to the extent that the 
preaiaes hereby oonvoyed extends t p the center l ine thereof snd-{6) public and private 
r lghta , i f any, net oxtinguishod by the above-aontioned vacation praeeedinga of the 
Borough of Verona. 
/ABCRL RO. 2 - ' - -

- AU. that certain parcel,ar t r ac t of land aituate partly- tn the Borough •C'lVerotM 
and pa r t l r in the Toanship oC Peim MlUs (forasrly Tamahip-of-Ponn) Allegbeny County, 
fcnnaylva.Tita,-bounded and described as fa l lomi -(All aoasureaents i s the-follewink.descrip-. 
t lon are Verona Standard distances. 100 feet Verona Standard i a equivalent' t o 100.10 
DnitM. States Standard). . . . . . . . 

BRSIRSIHQ at. a eoaeroto aoncBont in the ToMnabip of Ponr Hills at the int^rseo-
tion of the easterly side of Allegheny River .faulevard 60 foot in width, as 'presently -
l a s t e d and the southerly side-of a propoaed street 50 foot in width as desoribed In-Deed 

,jdatod.tov«aber 16, 1926 froa Veraaa Steal Castings CeivaBy t o Orantar, of record In the 
Office af the-Reeorder of Allaghenr County, Pennsylvania, in Deed Book VOIHBB 2382, page 
259, said point, of -iaterseetion baing-'at the-nerthifesterly comer of the parcel hereby -
deaoribed; thence South 59* 12' ZQecRkst along tl;e soatherly-side of said propoaed s t ree t 
a 'diataree of 255.23 feet- to a conor«r^e aonnaent; thenoe Sonth-O* 35* WOat a< distance of 
1,116.42-feet t o a concrete aenuasM;"thence Berth 87* 37* Vest s distameo of 732.52 feet 
to a i»int on the easterly J.ine agiTaiLjii^Tq^..River Boalevard as presently located; thence 
along jchfi-joasterly slde,af Alleglianf'^l^rrBoulevard as presently located, the following 
courses-and distancea; Harth 3.6*^|f';3Q;'^8t"'a distance of 271.50 feet , by a curve to 
the-left faaTii« a racl4.wLd^ •:^^'^.f?fe«%'>^n^arc distance of 354.01 fee t , Rarth 16*-43' 20" 
las t a distance of 7i^^2^?irett'liiar»llir"-ieBa,-,to the place af beginning. Containing 11.718 
a«roo,. acre or leas* . _ , , ? ' . " •t'.---^ 
.,, .. BBIBO part of Tracts '|toa*''1r. aad-2 conveyad-to Oraijter by ^erona-Steel Caatinga 
Goqpangr 'by Deed dated Hbvaaber H , 1906, of record in tho afaresald Office in Deed Book 
•Vo^Haa:.2383> page 259. - • : - ' • , - --

J:,^ . .' TOGSTHSR i^th all., of the ijaproToaenliS and appurtenances thsreunto belonging • '* 
f4jieludiiv a l l r ight , . t i t l e and intereat of -Grantor in and to- a certain fifty-foot unopened 
'4^ris6«ij3aid oBt and dedicated t o .public uso by Sus<|n Jones and Vorona-Steel Caatinga 

j .lij^cpMli^aiid. referred to in ^eod dated July 19, 1917 froa Susan Jones t o Verona Steel 
' "eamUXi^ OtmifknT' of recard in the afcresa.id Office in Deed Book VolniB 1893, page 331. 

. ' 'sUBil9>T to (1) existing oaseaants ard agreeoanta, if anyi for poles and pole linei 
'(2) watareocrsos,-slope-and f i l l rlghta and a l l s t ree ts t o the extent thst-the- preaises 
haroby eonvaypd-extends to the center Una thereof and (3)- ainor encroaeha»nts-,-If any,- -
,over tho porlaoter of tho preaises hereby conveyed by adjoining ownara, occupants ard other) 
'ABBKL as . 3 . ' 

AU that cer ta in 'parcel or t r ac t of land s i tuate part ly in the Borough of Vorona 
ind .pertly-iA the-Township of. Penn Hills (foraerly Pom Township) AUagheny Couatr/ 

IPenifijdxaiila,,bounded and. described as follows! (All aoaavreaents In the following 
'JJptiOB, are Verona Standard aeasuro. 100 feet Verona Standard i s equivalent t o 100.10 

&BnlxaA'.atatea Standard). •*. 
^''d' ^^^raaiRHIRQ oa the easterly side of Jones Street in the Borough of Verona at a -

'• tft^M^ojtthaeatoxily corner, af tha- Margaret A. ledwith Plan of record tn the Office 
• 1 l ' . "" ' ^ u in , [ I • — 

Ih 



=ffT 
of.-tha-itec«rd«r of^rAJOegheny^^ttrAiyy.-Pernaylvania in-Plan Book-Volum 28, page 85; thence 
aloag::«hs east>trily'^i,de-:^^iJODes ;St»eet In a sooiiherly :direetlon a distance of 143.44 foot 
t o ths l ine af Xinot natr-oir f^niiefly oif Glacoaetti ftwanegildo; thence by said land South 
81* 25*̂  l as t a distarce of 92.60 foat , oa roor l e s s , t o the westerly side of Allegheny 
River Boulevard 60 feet in width, as presently-located, thence along tha westerly-side af 
Allegheny River Boulevard in a northerly direction 143.55 fant-,- aor'e or l eas , t o the 
aowAerly l ine of tho Ledwlth Plan; thence by tho southerly l i a s of said plan ROrth 81* 25 ' 
Haali a diataaeo of 97.60 fee t , acre or l eas , t o tha place of beginning. Cotitainlng O.312 
aorea,-aoFo-or leaa. 

" p BRIRO tha sane preaises convoyed t o Grantor -by Hury Atehko, widow, hf Deed dated 
Ro>v«abwr'a5;«l944. of record i a the aforesaid Office in Dsed.<Baok V^uae-2806,- page-674. 
• . - •• -L TOGRTHRR with a U of the-laprovoaents and appurtenances therOdnto-Jiolonging. 

'SUBJXT to (1) existing oasoaents and agreeaonta, If-any«-for-polss and.pole 
l i n e s , (2) wear courses, slope and f U l r ights and a l l s t ree ts t o the axtent that-the > 
paealsoB;hero»y'eonvoysd extends-to the eenter line thereof and (3) the r e s t r i c t i ons , 4 r 
any;-«reated?by"the following language iA Deed froa-Verona Steel Castings Caopany to KUca 
Atchks, e« ux^'^o^tsd October 15. 1924, of record in ths aforesaid Office in Deed Book 
Voluae 22341 page 445; "I t Is expressly covenanted and agreed that no pnhlic-garage,- or 
barv^-or'plaeO'Cor tha sale of beverages shall ever be erected or conducted-on the above 
prealaes.'or any part thereof." 
PARCK'-RO. 4 . ' . 

,,S,4it' '>i<'-̂ >. ALL'tbat certain parcel or t rac t «f land s i tuate pdrtly-in the Boroagh af -Vorora 
'Snd^ipartly in the-Township sC Fann Hills (foraerly Township of Pom),-, Allegheny County, 
•Fanaylvania, bounded and described as folIoHo; (All aeasureaonts in the following 
dos<sript'ion-are Verona-Standard distances. 100 feet Verona Standard i s equivalent t o 

•"̂ lOO îe Vntted^iKatea Standard). 
\:,. J ,s f ^ g i ^ a a a on the easterly side af Jonea Street in the Berengh -of Verona a t a -

point^horeen-distant 676,62 f se t and South 8* 30' Weatfroa the aontherly side of-Orsnt 
Street in said Bcrs«gh, a t ajDuthMosterly earner of-land now-or foraerly •of-eaacoaetti -
ansBS^iUp;-thence by sSid'.iSnd.-aeuth 80* 50' l a s t a diatanee of 90.50 feet-,--aero or l e s s , 
tottho^wosterly side-of'JUlsgbony-Bi'ver Boulevard 60 feet in width,"as presently-looated, 
thence- alang the .wasts^y',a^e.:af .Allegheny Rlwr Boulevard in a- southerly direction a 
distance of 162,̂ 70 tii i if^i!ti»'bt^l»»i, , t o the northoastarly corner of Parcel He. 1, faereln-
abovo doscribeil^^|Ea«^|,^OTlg^j|ai^''-Fu'eal the following eouraea ;and dlatsnces t o the 
easterly side af Jones Street r"lfarth 59* 12' 20" Host a distance-of 15.27 feat t Karth 79* 
Q4'-Host a distance of"56.55 J^oet and Harth 8* 30'-KiS« a distance a tTnSi feet ; t.hence 
along ths easterly slke of'Jonea Street a distance of 146.67 fee t , aare-er l eas , to the 
place af beginning. Containing 0.292 acres, aere -or leas'. 

» , '. BKMf the saao preaises eenvsye'd t o Grantor by the- following deeds and including 
"that^eertain-tract or parcel consisting of a portion of an unopened s t ree t vacated by the 
Boroagh of-Verona by Ordinance- Be. 1 of-I953, enacted January 12, 1953 and of record in 
the aforeaaid Off i ce ' in Ordinance Voliae Uf page 258r Deed froa Kler-H. Afii«, et ux, to 
Qrantovi-'daeod October 26, 1943"of.-record in the aforeaaid Office in Deed Book Velnae 2783, 
page 359y:taAd.'Oead froa J . Clark Stewart, ot ux, t o Qranter dated January 21 , 1952, of 
record in the aforeaaid Office in-Deed-Book-Voluos 3160, page'-243. 

<.::'f: .̂ T̂OGZTKBa with a l l of tho-lapraTeoerrts snd-appurterianaes thereimto belonging. 
.1 .-'JSQBJKT. to. (1) existing oasoaents and agreeaants, If any, for polea and pole 

l inea , (2) Hater courses, slops and f i l l r ights and a l l Btre«ts t o the extent-that the 
preaises hereby conveyed-extends to thp-esnter-line thereof, (3) tbo-afareaentioned reatric-j 
t isns ,- ' l f ^any, created in Deed dated October 15,-1924i froa Vorona Steel- Castings Coapany- | 
t o Niks Atehko, et-ux.,-and (4) public and private r i gh t s . If s i r , new extlnguiahsd by the 
abova-aenttoned vacation proceedings of the Borough of Verona. 
PARCn. HO. 5 - -

AUb that certain parcel or t ract of land s i tuate in «he Borongh of Oakaont, -
Alleghsnr. County, Psnnaylvania,-bounded and described aa followsi . (All^wagtreaents in 

bHttng-descrlptlon""are• United-atatas Standard-•nasure). - >• 
'; SBBZnZlC a t a pelab on tha Rortbarly right-of-way 11a* of tha Pltn Creak Branch 

; •f.^T!is"Fsnnayl«atila -Bailroad Coapany in Una dlTidli« land herein deacfIbed and land now-
; or faraerly «f Jefferson J . Blanche, said point being diatant 45.71 feet Rorth 60* 50' West 
fraa the center l ine of tracts, of-the said Plm Creek Branch of The- Pennsylvania Railroad 
Oo^pany^ thence along said,dividing l ine HOrth 60* 50* Vest a dlstanos-ref 589.62 feet t o a 
point-;rthaince s t i l l by ssiajdiVldingjJLino South 45* 29* West a distance-of 11.44-feet t o 
a corner caaaon to.,the saj!|l Janid.̂ niw'̂  or fomarly of Jefferaon J . Blanche, and lands now-or 
formerly of PittsburgfaJli^^'d^lteJdWBt-Steel-Coapany and the pwrcel hereby deaoribed; thence 
along-the-pro^jet^on i^!%«l:l^ne:.paaapn,to the aaid landa now: or - faner ly of Jefferson J . 
a2hnck«.and Pitt'^B'burgii-*Co£r-]Rbneit'-Steoi Coapany Ibrth 21* 19' Vbst a distance of 12.59 -
feet.,t» ar paint; thence s t i l l alang l ine of land new or fcraevly of-FM«aBax*h^61d-'lt612ed 

is.'si^ifwf inee of JOSiBb f e e t ' t e a pSlnt~on~t%-soiftlerly side, of a a r a ^ n e t ; - t h e n c e 
eontlnulns along tho l ino of aaid s t ree t Rorth-71^ 4 1 ' ^ s t a-^latance-of 142.85 feet t o 
a point on the aeucherly-alde of ssid s t r ee t ; thence-continuing along the-l ine of aald 

> s t ree t Berth 84* 20' Bast a distance cf 318<07 feet- to a point on the l ine of land now or 
foraerly of Bllsabeth' Kletsly-, et a l , thence along tha l ine of .said-land South-67* 09* 50" 
las t a distancs of 822.75 fee t , aore or l e s s , to s point on the northprly right-of-way l ine 
of the said PlgB Creek Branch of-The Pennaylvanla Railroad Caapany; and thence along the 
northsrly rlgfat-of-way line of the said Plus Creek Branch of The Pennsylvania Railroad- -
Coapany South 72* 56' 30" West a distance of 773.56 fee t , acre ar l e s s , t o a point at the 
place of beginning. Containing an area of 9.139 acres, aore or l e s s . 

J o -
-sr t -

' i | - i i i» 



BSIHO p a r t of Trac t No. 3 conveyed -te Oranter by Verona S t e e l Cast ings Coapany 
by Deed dated Bsveaber 16« 1926,. of record i n t h a a foreaa id Office i n Deed Book Voluae 
2383, page-259, and i r e a i s e s conveyed t o Grsntor b y ELiaabeth S . K l e t s l y , widow, e t a l , 
by Deed dated August 1 5 , 19fil of record i n t h e a fo resa id Office i n Deed Book Valuaa 2702, 
page 209. • - . 

T0C8IUBB wi th a l l of tha ImproTeaents and apportenancea the reun to belonging. 
SUBJRCT t o (1) water eouraea , alope and f i l l r i g h t s and a l l s t r e e t s and r i g h t s - o f 

way.to t h e ex ten t t h a t t h e p r e a i s e s hereby conveyed extends t o t he cen te r l i n e -thereof, 
(2) r i g h t - t f - w a y f e r a 12-inch l i n e fo r t he conveyance of water e rea ted-by John K le t s l y i n 
favor of Suburhan Whter Coapany by inatr i iaent dated Roveaber 1 , -1901, of record i n t h o 
a fo reaa id Office inrOoed Book VolaM 1802, pag<B 73 and (3) r igh t -o f -way f o r po lea , e t c . , 
c r ea t ed by John K l a t a l y , a t nx, in favor- of Tho Allegheny County-Light Coapany by i n s t r o -
aent da ted Rbveaber 2 5 , 1916 of record i n t he a fo resa id Office in Dee4 Book Veiluae 1855, 
page 5 U . - -

OSARNR oovenants t h a t i t w i l l 'dABBARI gene ra l l y t h s p roper ty hereby oonvoyed.' 
- -THIS.-Deed i s . a a d e .--under and by v i r t u e of a Resolut ion of t he Beard af B i r e s t e r s 

of t h e Qrantop duly-passedisn t h e 24th day af fh rch , -1959 , a f u l l quorun being p reson t t 
a u t h o r i s i n g and .d l r ee t ing - the - saae t o be aade.and done . 

IT i s t h e intention^'and--parpoBe-of Gran tor - to g ran t and convey-unto Oran tee , i t s 
successors and assigns-, t h s , e n t i r e , f e e , s t a p l e t i t l e t o t he abova-deacribod pa rce l s or 
t r a c t s of land including-, a l i ^ cpaL-sind .-Ainerals, I f any , now owned-by Grantor, t h e r e i n . The 
fol lowing paragraph'- is ••lns9rt'«^M>nly'for. t h e purpose of coapl iance with Sec t ion -1 of t he -̂  
Act of t he 6onera\^sso^l 'x^p£'4Perm,sylvania of J u l y 17-, 1957. ' • ! • • 984, and i s net intended 
a s an exoeption'^oK,-Llreser»t%hi^«r s ' lq ra tnera l e s h a t e i n t ha c o a l underlying sa id l a n d . v i s . : 

. "THIS BOCUWRT Jtt7 HOI .SOL. COBriCC, TRAHSFSt. IMCLUDB OR IHSURI THB TITU TO 
THZ COAL AMD RIGHT OF Sl/IUVBX UUBRHEATH TflK SUBFiCI UlD.DBSCRIBBk OH &BFIRRSD TO H^BIH, 
Am THE OsHER OR OWHERS OF-SUCH COAL HAT HAVR THB COHFLBIB LBGAL RIGHT TO RXMOVB ALL OF 
SUCH COAL AKD, IK THAT COBHBKTIOir, DAHAGB HAT RBSULI TO TUB SURFACB OF IHE LAND OF ANT 
HOUSE, BUILKIK QR.OIHBB SIRIBTUBK-OH OR IH SUH l A W . " 

WITHZSS tb« due execut ion.hereof t h e day and year f i r s t above w r i t t e n . 
ATTEST: AHBRICAR STEB. FOnBDRIRS (CORP. SBU.) 
O.B. Carver By J . B . Lattteraan 

.Sec re ta ry ft-eaidant 

( | 209.QO U.a . IxR.S . CARSULBD) 
(13,945.95 'Pa . Boal Es ta te T .T .S . C A K I L L B D ; 

> . ( | . 52.00 Peon'-Hills .Twp.-iSchool D i a t . D.T.T.S. CARBBLLBD) 

f 

STATE OF ILLIB0I3 
COOHTT OF COOK 

) Oa t h i s , the 28th day of Ihy, 1959. before ae-,- a 
)SS: Rotary Public, the underaigned officer,-personally 
i appeared JJS. LAETEBHAH, who acknowledged hloaelf 

to JM the Ptrosident. of AHESICAR SIBB. FOUHBBZXŜ  a corparatian-, and that he as-such 
^tRwiidpnt,"being authorised to do-aa-, executed the foregoing inatruaent fer the-purpoaes 
-ther^n eonta}s04 by signing tho naae of the oarparation by hiaself-aa frosident. 

IR^unptSS WUfRBOF, Z bareunto sat ay .hand and af f tc la l saa l . 
^"^ Geo. WUten> Rotary-Public (H.P. SEAL) 

M|y Goistission expires Mty 21, 1961 

CRRTIFICATI AS TO RESIDEKE 
TUB uDdersignedtasreWy cer t i f ies thatr ths precise residence of the Orantee 

herein naaed is-«s followsi ',3-$60:.D.sctric Ave., las t Pittsburgh,.fia. 
—' j .-c'•'.." • ^ Prtnk H. Olaser 

Reglatored In AlX̂ f̂ hosv'Go..-̂ Itae.-'̂ S ; M959. 
RO..32445. • Roe*i4|ia;jiJ^'»aii-. 1*5$. ^ttae J-.07 PH / 7 i ^t_ , / / j 
Written by PCarr •.-.;, . ; : ' > ' " Ceaparod by f y ^ ^ Z R ^ t / < ^ > t . ^ e ^ 

Gibssn & Jaal«an.Cenatruofion, 
. t o - -*---•• ••'|i 

WllUaa E. Caldwylt'Ot ux > 

Ine. V \ THIS intEHTBRE 
j MADE the 11th day of- Much in the year af 
J our-Lord-, one thousand nine hundred and 

.!.- -.-".-« - J fifty-nine (1959). 
-. .DP^WSnt-GIBSOB-* JAJOSOHCOHSIAKTIOH, Ilfr., a Corporation under the Laws of the 

Ciauionwsal^fa^qf Pennsylvania,..having i t s doaicllo in the City of Pittsburgh, County of 
Allegheny, iavMid CwaMnwealth, party of the f i r s t par t , and WILLIAM B.,CALDWELL and IBBE 
J . CAiiBlWiL^hts- wife,, of - ^ - ^Borough of Menroeville, Allegheny County, Petmsylvanis, 
parties of the second partt<- '-" . - ^ . 

WITRSSiSaH, That-the said pany of the f i r s t par t , for and in Consideration of 
the aua of FOORIBBR THODSAH) ($14,000.00) Dollars, lawful aoney. of-the United States of -
Aaarlea, t o i t in hand-paid by the said part ies of ths second par t ,a t or beCsre the sealing 
and delivery of th>se presents, the receipt whereof ia hereby aekpoNl«dged has'granted, 
ba^alned, sold, released, eonteyed andconfiraed, and by these prespnta does-grant, bargalt 
as i r , - re lease , convey and conflra, unto the said parties af the second par t , their hairs 

forever, 
AALL that certain lo t or.piece of ground si tuate in the Borough of HonroeTille, 

V^ny 'eounty, Pennsylvania, being Lot Bo. Haven Hundred Twelve-(1U2) In BURKE GLIR 
lUrS OAR MO. 6,. as reaordad''ln the Recardnr's Office of Allegheny County, Pennsyl-vania 

,.najj^£ook Vol. 66, pages 83. 84,. 85 and 86, 
,SM^ JL 
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DEED 
THIS DEED, made the ^-1 th day of Q^jruoL 2006. between Allegheny 

Valley Raikoad Company, a coiporation organized and existing under the laws of the 
Commonwealth of Pennsylvania, and having its principal place of business at P.O. Box 127,760 
Alleghraty River BQulevaid, Verona, PA 15147 Qiereinafter, the "Grantor"), and FAGEN'S, 
INC., a corporation organized and existing under the laws of the Commonwealdi of 
Pennsylvania, and having its principal place of business at 9000 Brooktree Road, Wexford, PA 
15068 (hereinafter, fte "Grantee"); 

WHQIEAS, Giantor owns certain real property and a railroad right-of-way that runs 
along the Allegheny River betweoi Pittsburg Pennsylvania and Amold, Pennsylvanil^ and 

WHEREAS, Grantee owns a parcel of land that lies along a portion of Grantor's real 
property m the Municipality of Penn IfiUs, Pennsylvaiua, on which Grantee formerly operated a 
lumber yard ftat was served by a side track fiom Grantor's railroad; and 

WHEREAS, pursuant to a Deed of Easement dated March 8,2005, and recorded in the 
Office of the Recorder of Deeds of Allegheny County in Deed Book Volume 12372, P ^ e 431, 
Grantor granted onto Grantee a permanent easement fi)r a private grade crossing of Grantor's 
tracks and real property, and removed the aforementioned side track; and 

WHEREAS, also pursuant to the aforementioned Deed of Easement, Grantor has agreed 
to sell, and Grantee has agreed to purchase, a portion of the real property situate in ths 
Municipality of Penn Hills, County of Allegheny, Commonwealth of Fennsyivania, which is 
identified as 'property of All^heny Valley Raihoad Con^nny to be conveyed to and 
consolidated with property of Fagen's Inc.' in ibs Fagens-AVR Subdivision and Consolidation 
Plan, recorded November 2,2005, in the Office of Recorder of Deeds of Allegheny County at 
Plan Book Volume 252, P a ^ 55 (hereinafter, collectively, the "Real Estate" and as more 
particuliariy described in Exhibit A attadwd heieto); and 

WHEREAS, Grantor has provided written notice of its agreement to sell the Real Estate 
to Grantee to the Municipality of Peon Hills by a letter and subdiviMon application dated April 
20,2005 (a copy of whidi is attached hereto as Exhibit B), and to the Pennsylvania Department 
of Transportation, the Pennsylvaiua Game Commission, tiie Pennsylvania Department of 
Environmental Protection, the Pennsylvania Fish and Boat Commission, and the Pennsylvania 
Department of Conservation and Natural Resources by letter dated June 22,2005 (a copy of 
which is attached hereto as Exhibit C), all as required by 66 Pa.C.S. § 2709; and 

WHEREAS, as of the date of this Deed, neither the Municipality of Penn Hills nor any 
agency oflhe Commonwealth has offered to purchase the Real Estate pursuant to 66 Pa.C.S. § 
2709; 

NOW, THEREFORE, Grantor, for and in consideration of the sum of Ten Thousand and 
no/100 Dollars ($10,000.00) lawful nu}ney of the United States of America paid by Grantee, and 
for and in consideration of certain other valuable considerati(»i, the receipt and sufficiency of 
which is hereby acknowledged, Grantor does hereby ^lant and convey unto Grantee, its 
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successors and assigns, all right, title and interest of Grantor, in and to tiie Real Estate, which is 
more particularly described in Exhibit A hereto. 

UNDER AND SUBJECT, however, to (1) all prior graotsand reservations of coal, oil, gas, 
mining rights, as may ̂ >pear m prior instruments of record, (2) Fiber Optic easement 
rights granted fiom Consolidated Rail Corporation to CRC Properties, bic, by Indenture 
dated Septnnber 15,1995, and (3) tiie Deed of Easement dated March 8,2005, and 
recorded m the Office of the Recorder of Deeds of Allegheny County in Deed Book 
Volume 12372, Page 431. 

TOGETHER with all and singular the tenements, hereditaments, and appurtenances 
thereunto belonging, or in any wise iq>pertaining, and the reversion or reversions, remainder and 
lemaindas, rents, issues, and profits thereof, and all tiie estate, right, titie, interest, i»operty, 
claim, and demand whatsoever of it, tiie said Grantor as well at law as in equity or otherwise 
howsoever, ot, in, and to the same and e v ^ part thereof. 

BEING a porticm of tiie same premises which Consolidated Rail Corporation by Deed 
dated October 27,1995 and recorded in the Office of Recorder of Deeds of Allegheny County at 
Deed Book Volume 9571, Pt^e 204, released and quitclauned to Allegheny Valley Railroad 
Company. 

TO HAVE AND TO HOLD all and singular tiie said Real Estate, togetiier witii tiie 
appurtenances, unto the Grantee, its successors and assigns forever. 

AND tiie said Grantor for itself, its successois and assigns, heieby warrants specially the 
property hereby conveyed. 

NOTICE: THIS DOCUMENT MAY NOT/ DOES NOT SELL, CONVEY, TRANSFER, INCLUDE OR 
INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT UNDERNEATH THE SURFACE 
LAND DESCRIBED OR REFERRED TO HEREIN, AND THE OWNER OR OWNERS OF SUCH 
COAL MAY HAVE/ HAVE THE COMPLETE LEGAL RIGHT TO REMOVE ALL OF SUCH COAL 
AND, IN THAT CONNECTION, DAMAGE MAY RESULT TO THE SURFACE OF THE LAND 
AND ANY HOUSE, BUILDING OR OTHER STTIUCTURE IN ON OR IN SUCH LAND. THE 
INCLUSION OF THIS NOTICE DOES NOT ENLARGE, RESTRICT OR MODIFY ANY LEGAL 
RIGHTS OR ESTATES OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED 
BY THIS INSTRUMENT.IThis notice set forth in the tnanner provided in Section 1 of the Act of July 17, 
19S7, P.L. 984, as amended, and is not attended as notice of voiecorded instruments, if any.] 

IN WITNESS WHEREOF, Grantor has caused tiiis Deed to be signed in its name and 
behalf by Russell A. Peterson, its President, being duly authorized to do so. 

Attest: ALLEGHeNX.yALLEY RAILROAD 
COMP/ 

/c74 By: 
RUSSELL A. PETERSON, PRESIDENT 

''Jchnk:.^:if'^ 
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N O T I C E : THE UNDERSIGNED AS EVIDENCED BY THE SIGNATURE(S) 
TO THIS NOTICE AND THE ACCEPTANCE AND RECORDING OF THIS DEED 
IS/ARE FULLY COGNIZANT OF THE FACT THAT THE UNDERSIGNED MAY NOT 
BE OBTAINING THE RIGHT OF PROTECTION AGAINST SUBSn>ENCE, AS TO 
THE PROPERTY HEREIN CONVEYED, RESULTING FROM COAL MINING 
OPERATIONS AND THAT THE PURCHASED PROPERTY, HEREIN CONVEYED, 
MAY BE PROTECTED FROM DAMAGE DUE TO MINE SUBSIDENCE BY A 
PRIVATE CONTRACT WITH THE OWNERS OF THE ECONOMIC INTEREST IN 
THE COAL. This Notice Is Inserted Herein To Comply With t he Bituminous Mine 
Snl»ideace And Land Conservation Act Of 1966, As Amended 1980, Oct. 10, PX. No 156 
Sec.l. 

FAGEN'S, INC. 

\l) ^ fSEAL̂  

i S . ^ 

ACKNOWLEDGMENT 

COMMONWEALTH OF PENNSYLVANL\ ) 
) 

COUNTY OF ALLEGHENY ) 

OQ ̂ S '2 .T "* day of Ap^U , 2006, before me, the undersigned officw, 
personally appeared RUSSELL A. PETERSON, who acknowledged himself to be the President 
of Allegheny Valley Railroad Conqiany, a corporation, and that he, as its President, bemg duly 
authorized, executed the foregoing instrument for the purposes therein contained by signing the 
name of the coiporation by himself aa President. 

IN WITNESS WHEREOF, I hove hereunto set my hand and official seal. 

rt^^ 4 ; ' ^ .e « t W caS. ' ' " ^« '« ' * i - • . c x C i 

NoluiaiSeal 
Amy A. Smilh, Notary PuUc 

MonoewMftBoiQ.AIaBhBnyCDun^ 
MyOocnmiasian Exptas Apr. IS; 2007 

Uambor, Pannsyhana Assoaation Of NataiiM 
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EXmBFTA 

Being all that certain strip of land situate in the Municipality of Penn Hills, County of Allegheny 
and Commonwealth of Pennsylvania, bemg more particulariy described as follows: 

Beginning at a point on the southerly line of a 1 foot wide reserved strip adjacent to the most 
southerly alley, as shown on tiie Plan of Lots Laid Out by Arch H. Rowand, Jr., as recorded in 
Plan Book Volume 5, Pages 78 and 79, now known as Verona Alley, said line also being tin 
municipal dividing line between the Boro i^ of Verona and the Municipality of Penn Hills, said 
point bemg distant along said Ime, Soutii 89" 09* 45" West, a distance of 33.80 feet from a pomt 
on the original centerlme of tiie Allegheny Valley Railroad, at centerlme station 512+81.95; 
thence fiom said point of begunung and continuum along the aoutiierly line of the 1 foot wide 
reserved strip adjacent to the most soutiierly alley, as shown on tiie Plan of Lots Laid Out by 
AIKAX H. Rowand, Jr., as recorded in Plan Book Volume 5, Pages 78 and 79, now known as 
Verona Alley, and also bemg along the municipal dividing line between the Borough of Verona 
and tiie Municipality of Penn Hills, Soutii 89° 09* 45" West, a distance of 33.28 feet to a pouit on 
tiie line of lands now or formerly of Pagan's, be . as recorded in Deed Book Volume 7216, Page 
244; tiience by tiie line of lands of said Ft^an's, Inc., Soudi 26° 21' 45" West, a distance of 
1100.00 feet to an angle point in said line; tiience continuing by tiie Ime of Pagan's, Inc., South 
79° 18'45" West, a distance of 200.00 feetto apomtattiiemostsoutiiwesterly comer of tiie 
Pagan's, Inc. pioperty; tiience through property of tiie Allegheny Valley Railroad, Soutii 60° 41' 
IS" Bast, a distance of 35.07 feet to a point bemg located westwardly, 30 feet, at right angles 
fiom tiie existing track of the Allegheny Valley Raihxiad; thence continuing tiirough the property 
of the Allegheny Valley Railroad, by a line parallel to and distant westwardly 30 feet at right 
angles fiom the cenlerline of the existing Allegheny Valley Railroad track, North 28° 35' 21" 
East, a distance of 803.48 feet to a pomt of curvature on line; thence continuing by a line 
concentric witii the cent^line of the said raihx)ad tnuk, contmumg tiuough the property of tiie 
Allegheny Valley Raihxiad, by a line parallel to and distant westwardly 30 feet radially from tiie 
centerline, by the arc of a drcle curving to the left, havmg a radius of 2859.58 feet, an arc 
distance of 515.24 feet to a point, said curve bemg subtended by a chord bearing North 23° 25' 
39" East, a chord distance of S14.56 £ B ^ said pomt being on tlie aforementioned southerly line 
of a 1 foot wide reserved strip adjac«it to tiie most southerly alley, as ^own on the Plan of Lots 
Laid Out by Arch H. Rowand, Jr., as recorded m Plan Book Volume 5, Pages 78 and 79, now 
known as Verona Alley, said line also bemg the municipal dividing line between the Borough of 
Verona and tiie Municipality of Peaa Hills, said point being at the true place of beginnmg of the 
herem described property. 

Property Area: 59,141 sq. ft. or 1.358 acres, more or less. 
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A V R ALLEGHENY VALLEY RAILROAD 
P.O. Box 127, Verona. PA 15147 

(412)426-2200 Fax: (4t2}42«-«HI0 

April 20,2005 

Via Hand PeMverv 
Mr. Christopher Blackweil, Principal Planner 
Dept. of PUnning &, Economic Development 
MunicipaUty of PennlClls 
1224S Frankstown Road 
Pittsburg PA 15235 

Re: Subdivision of Allegheny Valley Railroad Co. at former site'of Fagen's Lumber 
Block/LotM172-D-395 

Dear Mr. Blackweil: 

I have enclosed an application to subdivide tiie Alleghany Valley Railroad Company's 
right-of-way at the focner site of Fagen's Lumber Yard along AUeg^y River Boulevard near 
the Penn Hills - Verona border. I have also enclosed a check for $400.00 to cover the 
application fee, and two surveyor's plans, one showing the boundaries of die land to be 
subdivide, and SAofher lowing the intended future use of the land. 

I understand that this application will be considered by the Planning Cominission at its 
meeting in late May. If you have any questions or concerns about this in the meantime, please 
do not hfisitjite to call me at 412/426-4200. 

Very truly yours, 

^ 1 ^ ^ 
K.BaUlie 

Counsel 
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AVE- A L L E G H E N Y V A L L E Y R A I L R O A D 
P.O. Box U7 , Verona, PA 15147 

(4t2)426-23W Fax: (412}<lMIM)a 

Pennsylvania Department of Tzmisportation 
Keystone BdldJQg 
400 Nbrdi Street 
Hanisbiirg,FA 17120 

Fenns^vasia Dqiartment of Eiivfa»>nmental 
PiotectioQ 

16* Floor 
Rachel Catson State Office Bldg. 
P.O. Box 2063 
Harrisbw:g,PA 17105-2063 

June 27,2005 

Pennsylvania Game Conunission 
2001 Hlmeiton Avenue 
Hamsborg,PA 17110-9797 

Pennsylvania Fish & Boat Commission 
1601 Ehnoiion Avenue 
H!Birisburg,PA 17110 

Dqartment of Conservation and Natural 
Resources 

Rachel CacsoDi State 0£Sce Buildmg 
400 Market Stieet 
P.O. Bwc 8767 
Hamsbi]rg,PA 17105-8767 

Re: Sale of Real Property Includmg a Portion of a Railroad Right-of-Way, located in 
flie Municqpalitv of Penn ffilb. AlleehenT Countv 

Deer Sir or Madam: 

As purportedly required by 66 Pa.C.S. § 2709, Meghcny Valley Raihoed Company 
hereby gives notice &at it has agned to transfer to Fagen's, Lie. CTagoi's") certain red pioperty 
(the "Propeit/') located in tiie MunidpaHty of Peon Hills, Allegheny County, as part of a 
transaction that also includes die sale of an easement fo t t pAvm ioad/!»flioad crossing and the 
idiflbilitatLoa of tiiat private crossing.. The Property Is a strip tiurty-tiiiee or more feet wide and 
approidsiately 1,300 feet long, covering 59,141 squaie feet I have attached maps showing the 
ap!pta]aa)2te location of the Property as Exhibit A for your reference. 

The sale oflhe Property will not adversely affect AVR's ability to provide fietg^ ndl 
service along its right'of-yray. Altiiougb a poxtloa oflhe Pioperty is within AVR's ri^-of-way, 
AVR wiU stUl be opeiating on a right-^f-way that is more than sixty feet wide after the Fiopezty 
is trensfeitsd. 

The Municipality of Penn Hills received notice of the intended transfer by AVR's 
Subdjivision t^lication, wfaidi was filed on or about April 20,2005, and which was approved by 
the Penn Hills Planning Conunission on May 26,2003. The Municipality of Peon Hills did not 
make an ofEer fo-poicbase the Prppeity wdthin 60 days of receiving notice of ifae tiansfor, 

EXHIBIT 

i c 
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June 27,2005 
Page 2 of2 

Notably, AVR understands tiiat Fagen's has agieed with tiie Mumcijpality of Penn Hills to 
set aside a twoity-five-fbot-wide easemoot over its property for a recreational trail. The trail 
easement will essentiaUy parallel AVR's right-of-way, but will be a^acent or closer to the 
Alle^ieny River. Thus, the transaction will not foreclose tiie possibility of recreational trul 
development in tiie area. 

Please be aware tiiat because of tiie long business relationship between the owners of 
AVR and Fagen's, AVR has no intention of sellmg the Piopeity to anyone oOier tium Fagen' s. 
Nevertiieless, if you wish to discuss the transaction, please call me at (412) 426-4200. 

LBaillie 
[Counsel 

bcc(w/exhibi1): Timothy M. Hazel, Esq. 
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY. PENNSYLVANIA 

CIVIL DIVISION 

No. GD10-001721 

WILLIAM FIORE, 

Plaintiff, 

V. 

ALLEGHENY VALLEY 
RAILROAD COMPANY, et al. 

Defendants 

JOINT STIPULATION 

Allegheny Valley Railroad Company, by its atiorney, Richard R. Wilson, P.C. and William 

Fiore. by his attorney, Kathleen C. McConneil, hereby stipulate to the following: 

1. That on January 27, 2010, Plaintiff, William Fiore, filed a Complaint in the Court 

of Common Pleas of Allegheny County, PA, Civil Division, at No. 1721 of 2010 seeking, inter 

alia, in Count III injunctive relief to restrain the construction of a fence by Defendant, Allegheny 

Valley Railroad Company, ("AVRR"), along the contested property line. 

2. To facilitate the disposition of this Complaint and reduce costs of litigation, the 

parties agree to undertake no construction of a fence along the contested property line or 

interfere in any other manner with the use and occupancy of the parties respective properties 

along the contested property line pending a resolution of this action. 

3. The purpose of this Joint Stipulation is to maintain the status quo among the 

Plaintiff and Defendant AVRR regarding construction of the fence along the contested property 

line, and neither party by this Stipulation waives any contentions, rights, defenses or objections 

with respect to the matters set forth in Plaintiff's Complaint. 

192986,11543.2 



Date: i.'-i'^-^tOntl 
Richard R. Wilson, Esquire 
528 N. Center Street, Suite 1 
Ebensburg. PA 15931 

Attorney for Allegheny Valley 
Railroad company 

Date: g - ^ ^ i ^ - ^ O ^ ^ 
KathleSTfb. Mo 
MAIELLO, BRUNG 
One Churchill Park 
3301 McCrady Road 
Pittsburgh, PA 15235 
(412)242-4400 

Attorney for William Fiore 

Esquire 
& MAIELLO, LLP 

/77079 

192986,11543.2 



CERTIFICATE OF SERVICE 

I hereby certify that on theV<y day of February 2010, a true and conrect copy of the 

Joint Stipulation was sen/ed by United States Mail, first-class postage prepaid, upon the 

following: 

Consolidated Rail Corporation 
Two Commerce Square 

2001 Market Street 
Philadelphia, PA 19101-1419 

Peter D. Friday 
468 Beaver Road 

Sewickley, PA 15143 

Susan F. Dalton 
51 Litchfield Drive 

Carlisle, Massachusetts 01741 

Robert L. Wiseman 
Forbes Trail Development 

4642 Hatfield Street 
Pittsburgh PA 15201 

MAIELLO, BRUNGO & MAIELLO, LLP 

KatfteEE323^OTriSTTrEsquire 
Attorney fdr William Fiore 

192986.11543.2 


