
L A W OBTBTICJES 

J O H N D . BDEFFisnBR. F T T J C 
1750 K S'TKEET, N.W. 

SUITS: 200 

WASHTNGTON, D.C. 20006 
PH: (202) 296-3333 

FAX: (202) 296-3939 

August 19,2010 
BY E-FlLlNG 

F-lon. Cheryl T. Brown 
Chief, Office of Acimini strati on 
Office of Proceedings 
Surface Transpoitation Board 
395 E Street, S.W. 
Washington, D.C. 20423-2001 

0«ce?)'B!PED 
' Proceedlnga 

AUG 1 9 20W 

f^ub^Siom 

RE: STB Finance Docket No. 35296, Anthony Macrie-Continuance 
in Control Exemption 

STB Finance Docket No. 35297, New Jersey Seashore Lines, Inc-
Opcration Exemption 

Dear Ms. Quinlan: 

I am writing on behalf of Anthony Macrie and New Jersey Seashore Lines, 
Inc. ("N.ISL"), respectively, in response to the Board's decision dated August 16. 
2010, in the above-captioned proceedings. 

There the Board found that Clayton Sand Company ("Clayton"), owner of a 
legally abandoned line of railroad that NJSL seeks to restore to active common 
carrier railroad service, need not seek Board approval for its 1985 acquisition of 
the line. The Board found no need for such authority as NJSL would be the 
common carrier operator and Clayton would not have such control over NJSL's 
operations as to impute on Clayton a residual common carrier obligation. 
Nevertheless, the Board directed NJSL to provide Clayton with a copy ofthis 
decision within 5 days from the date of service and to certify to the Board that it 
has done so. 

By this letter, I am certifying that NJSL has provided Clayton with a copy of 
this decision. 

www.heffnerlaw.com j.heffner® verizon.net 
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Sincerely yours, 

. -Q^ feH^ f t— 
in D. Heffner 

cc: Mr. Anthony Macrie, NJSL 
Gordon Milnes, Clayton Sand Company 
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SUIirACEIKANSPORTATiON BOARD 

DECISION 

Docket No. FD 35296 

ANTHONY MACRIE—CONTINUANCE IN CONTROL EXEMPTION—NEW .lERSEY 

SEASHORE LINES, INC. 

Docket No. FD 35297 

NEW.IERSEY SEASHORE LINES, INC.—OPERATION EXEMPTION—CLAYTON 
COMPANIES. INC. 

Decided: August 11.2010 
This decision addresses the issues raised by the parties in these proceedings and clarifies 

the riyhts and obligations of New Jersey Seashore Lines. Inc. (NJSL) and Clayton Sand 
Company (Clayton)— the prospective operator and the noncarrier owner, respectivelv. of the 
track at is.sue. 

BACKGROUND 

On September 10. 2009, in Anthony Macrie—Continuance in Control E.xemption—^N..l. 
Seashore Lines. Inc.. FD 35296. Anthony Macrie (Macrie). a noncarrier individual, filed a 
verified notice of exemption pursuant to 49 C.F.R. § 1180.2(d)(2) to continue in control of Cape 
May Seashore Lines. Inc.. an existing Class III carrier, and its corporate affiliate N.ISL. upon 
NJSL's becoming a Class HI carrier. Concurrently, NJSL filed a verified notice of exemption 

! pursuant to 49 C.F.R. § 1 150.31 in New Jersey Seashore Lines. Inc.—Operation Exemption— 
} Clayton Companies. Inc., FD 35297. to operate over a 13-mile abandoned rail line in New 
j " Jersey.' According to NJSL, after Consolidated Rail Corporation (Conrail) abandoned the line. 

Clayton, a shipper, acquired it from Conrail in 1985 for use as private industry track. Clayton 
has now engaged NJSL to operate the previously abandoned line as a common carrier for 
10 years, replacing Ashland Railway, Inc. (Ashland), which had operated it as private track 

I under contract. 

B) decision .served September 25. 2009. the Board accepted the notices in the.»iC dockets, 
, bul held their publication in the Federal Register and their effectiveness in abeyance pending 

lurther action by the Board. Because Clayton had not sought acquisition authority, the Board 

The abandoned line extends between milepost 66.0 at Lakehurst, Borouuh of 
Lakehurst. Ocean Count). N.J. and milepost 79.0,at Woodmansie. Woodland Township. 
Burlington Counly. N.J. 
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expressed concerns about a situation where the-owner of a rail line held no license from the 
ayency and iherclbre fell out-side the scope of the Board's authority. That meant thai the Board 
had no direct way to assure thai rail customers thai used llie line would receive adequate service. 
'1 he operator of the line. NJSl.. held a license and was siiiiject to Board authority. NJSL, 
houever. did not iiwn the line, and had little or no control over it. N'JSL therefore had only a 
limiied ability lo en.stire continued rail ser\ ice for the line's customers. .Accordingly, the Boaid 
indicaicd that il would nol act further unless and until Cla\ ton also sought authorii> from the 
Board or N'JSL pro\ ided an explanation as lo why Cla\ton need not seek such authorii\. 

On October 14, 2009. \JSL and Macrie filed a Joint pleading in response, arguing that 
ihere was no iiecil for Clayton to seek Board authority as it had never held itself out lo provide 
rail .service for compensation and had no inienl to do so in the future. On October 22. 2009. 
James Riffin (Riffin) filed (1) a notice of intenl to participate as a party of record, and 
(2) comments in which he specified a number of findings he v\anted the Board to make in 
connection with the notices. In response, on October 30. 2009, NJSL and Macrie jointly filed a 
motion to strike the Riffin filing and a reply to Ihai filing " The Board found the explanation in 
the .SJSL's and Vlncric's October 14. 2009 joint response to be sufficient to permii ser\ ice and 
puliliciiiion ofthe notices, which the Bo.-ird did on December 1 I. 2009. "] he exemption became 
elfcctive on December 25. 2009. 

DISCUSSION AND CONCLUSIONS 

Al ihe lime the Board seived and published the notices in these proceedings, we deferred 
resolution of a number of issues raised by the panics. We w ill address those issues here. 

The fiist issue befoie us is whcthei Cla\lon. the Hack's ownei and lessor, musi seek and 
obiain Board acquisition authi>rily and a.ssiime a residual common carrier obligation to perform 
.scrvite in the e\ent of NJSI ,'.< ab.sence. Ba.sed on Wisconsin Central L.ld. v S"I F̂ . 112 F.3d S81 
{7ih Cir. 1997). we find thai Clayton need noi seek such authoril\. as it would noi acquire a 
residual common carrier obligation. 

In Wisconsin Central, ihe line al issue was first abandoned, then sold, and the pioperl\ 
was later leased to an operator who provided for-hire service. However, the opeiation was noi 
profitable, and the operator sought discontinuance authority from the Board's predecessor, the 
Interstate Commerce Commission (ICC), .\lihough ihe ICC granted discontinuance authority, it 
sUiied that the underlying ouner-iessor would need lo seek abandonment authorit> before ib.c 
line could be sold or removed from the intcisiate rail network. See kk al 884. On appeal. I'le 
court reversed the ICC's decision, stating Ihal "the mere acl of leasing the line [to the operator] 
was insufficient lo confer an_\ common carrier obligation on [the underlying owner|." jd_ al 883. 
The underlying ow ncr in Wisconsin Central was not required to .seek abandonment authority: lor 

" Inasmuch as wc find thai a number ofthe issues rai.sed by Riffin warrant discussion, 
and in ihe inlercsl of compiling a more compleie record in this matter, we will deny NJSL''? and 
Maeiie'sJoint nioiioii to strike and accept and considei Riffin's filing. In fairness, we will also 
accept and consider NJSL's and Vlacrie'sjoinl reply. 

file:///lihough
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ihe same reasons, we conclude that Cla>lon need not seek acqiiisilion authority here. There is no 
evidence on this record ihat Clayton has done anything more than merely lease ils properly to 
MSI. for the pro\ ision of rail freight ser\ ice. 

That said, ("layion's lease of its propert> for common carrier freight rail service does 
impose some obligations on Clavton with respect to the leased propert>. Clayton cannol: 
(I) exercise control o\er N'JSL s operations such that Clayton must become a common carrier 
itself, thus implicating the Board's jurisdiction, oi (2) interfere with NJSL's ability to meet its 
common carrier obligation to its shippers. 

In the line of eases that began with Maine. Department of Transportation—Acouisition & 
Operation E.xemption—Maine Central Railroad, cl ak. 8 l.C.C.2d 835 (1991). we have permitted 
an owner to acquire only the assets of a rail line, without acquiring a common carrier obligation 
over the line, under certain circumsiances'based on an analysis ofthe owner's degree of control 
and potential for interference wilh the rail carrier operating over the line. For example, in Maine. 
Department of "I lansportation—Vlaine Central Railroad, the Stale of \1aine. acting through its 
f)epartment of'l ransportation (MDOT), soughl to acquire only the physical a.ssets ol an active 
rail line. There, ihc carrier selling the rail line to MDOT planned to continue providing common 
cariiage ihroiigh an agreement with MDOT that granted a permanent unconditional casemenl to 
the operator (i.e.. the carrier .selling the line). "Ihe ICC did not impose a common carrier 
obliiiaiion on MDO'f under those ciicumsiances becau.sc. in part, the underlvint; aurecmeni 
cnsprcd ihai the îpcraior had "both the full right and necessary access lo maintain, oporaii.' OIKI 
lenew the line." UL at 837 (tbotnote omitted). Cf Oraime Count\ Transp. .Auth.- -.Xcouis. 
hxemption- -the Atchison. Topeka & Saiita Fe R\.. 10 1 C C.2d 78 (1994) (finding tha; a canier 
selling a line did not retain a sufficient ability to .>;ervc freight shippers to juslif> divesting the 
agency of authority o\cr the acquisition): S. Pac. Transp. Co.—.Aban. E.xemption—Los Anueles 
Counu. Cal.. 8 I.C.C.2d 495 (1992} (finding thai the agreement at issue did nol allow the 
acquiring operator enough freedom from interference lo divest the agencj of authority o\er the 
irrinsfer of certain lines) 

In this case, the Board can examine the relationship between Clayton and NJSL because 
the operating agreement between tho.se entities is in the record. In similar situations in the 
luiure. operators should include with their filing copies of their lease or operating agreement 
with the owner to resolve expeditiously any concerns the Board may have. 

In examining this agreement, we find that it does nol provide Clayton wiih control over 
N'JSL that would impute a common carrier obligation lo C layton or allow Cilay ton to interfere 
w ith NJSL's freight operations. The agreement states that "[tjhe Owner grants NJSL the 
e.xclusi\e and unlimited right lo access and operate over the Line as a common carrier. . . .'" 
Moico\ei. other prosisions ofthe agreement rcllect that general statement. For insiance. 
( \.\\ion does not ha\e the right to remove NJSI from the line (except after a maierial breach and 

•' Macne <t NJSl. Reply Ex. C.'" 1, Oct. 14. 2009. 
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failure to cure such a breach)': and while Cilayion can grant long-term properiy interests to ihird 
panics (for example, outdoor advertising or installation of fiber optic cables), those property 
interests cannot inierfere with the NJSL's operation ofthe line."' In sum. we conclude thai, on 
the basis ofthe parlies' agrecmenl. Clayton does not exercise coniro) over NJSL's operations and 
cannot otherv\ isc interfere w ith NJSL's abiliu to meet ils common carrier obligation lo its 
shippers. 

In his comments. Riffin asks the Board lo find that the property ai issue is a line of 
raihoad rather than private track. RitTin is also concerned about NJSL's siatemenl in another 
Board proceeding suggesting that NJSL will not cooperate with Riffin should he acquire a 
nearby line. Riffin asks the Board to instruct NJSL that il must deal wilh all shippers and 
carriers, including Riffin. indiscri'minately." 

Riffin's firsl request is ba.sed on.his suggestion that the property remains a line of railroad 
lalher than pi ivaie track becau.se the previous owiiei. Conrail. never consummated the 
abandonment authority granted to il in Ccmrail Abandonment in Burlington & Ocean Counties. 
NJ.. AB 167{Suh-No. 74IN) ^ICC served Mar. I I . 1̂ 985). Riffin further asserts that it is 
"unknow n" whether Ashland iransponed rail cars for shippers other than Clayton and held itself 
out as a common carrier over ihe track.' Riffin has offered no evidence for his suggestions and 
questions about whether the track was fully abandoned by Clonrail''* or was private track at the 
'.ime the notices were filed in this proceeding. W iihout such e\ idence. wc have no basis to reject 
the verified notice of exemption filed b\' the parries. 

^ L-ven if NJSL materially breached the lease. Clavton would .still firsl have lo obtain 
adverse abandonment authorits from the Board before Clayton could evict NJ'sL. 

' ]cL*|4.D. 

'' We address and resolve above three olher issues raised by Riflln: Clayton's need to 
seek acc|uisitioii authority (none), Clayton's common carrier obligation (none), and Clayton's 
rights as a carrier (Clayton is nol a carrier). We will not address any other issues raised by Riffin 
anil not specificullv mentioned here, as they represent an inappropriate attempt by Riffin to 
transform this case into a declaratory order proceeding to address a variety of matters that need 
not be resolved here, but that Riffin suggests may be relevant to other proceedings in which he is 
invohed. 

Riffin's Notice of Intenl to Participate as a Parly.of R. & Comments 4. 

•"̂  In 1997. the Board added a notice of consummation requirement. Pursuant to 
49 C.l-.R. Jf 1152.29(e)(2) and 49 C;.F.R. ;j 1152 5()(e). the filing of a con.summation notice has 
been deemed conclusive e\ idence of consummation of an abandonment. In 1985. when the 
Board granted Conrail abandonment authoritv-. no such rule was in effect. .At that time, 
consummation was determined through an analysis ol various indicia ofthe carrier's objective 
• nicni. .As noted above. Kiniii has presented no evidence that Conrail did not consummate the 
.ihandonmeni o f this irack 
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Riffin's request that we caution NJSI lo cooperate with him is now moot. RifUn and his 
associate. Iii ic Strohmeyer. attempted to purchase a portion of a line in Jersey Cily. N.J. adjaconi 
to NJSL's property. Riffin and Strohmeyer invoked the offer of financial assi.slance (0F.\.) 
forced sale provisions o f 49 l.i S.C. $ 10904 when the line's owner, Conrail. sought authority to 
abandon the line in Consolidated Rail Corp.— .Abandonment Exemplion—In Hudson Coiiniv. 
N.J.. AB 167 (1190X). I he Board, however, exempted the line from the OF.A provisions of 
^ 10904 in Consolidated Kail Corp.—.Abandonment Exemption— In Hudson CAUIIIIV. N.J.. 
\ B 167 (1 I'JOX) (Sl'R served ,\Ia\ 17. 2010). Riffin. iherelore. did nol acquire the line. 

This iKiioii wi l l not signillcanlh affect either llie quality of ihe human env iionnieni or the 
conservation of energy resources. 

ll is ordered: 

1. fhe NJSL and Macrie motion to strike is denied. 

2. Our prior decision is clarified to the extent set forth in this decision. 

3. NJSL is directed to serve a copy ofthis decision on Clay ton w iihin 5 days of the 
service dale ofthis decision and to certify lo the Board that it has done so. 

4. This decision is elTective on ils dale o f seivice 

Bv the Board. Chairman Ll l iou. Vice Chairman Mulvev. and Commissioner Nutiiniiham. 


