Law OFFICES
JorN D. HEFT‘NER, PILIC 9? ”? 7é éoD
T om0 427669
WasmIinGgTON, D.C. 20006

PH: (202) 296-3333
FAX: (202) 206-3939

August 19, 2010

BY E-FILING
Hon. Cheryl T. Brown ‘ Ofﬂce%fNEEORc%gdhgs
Chief, Office of Administration AUG 1 9

- Office of Proceedings 2010
Surface Transportation Board Pub,'i’gr’_!'géo o

395 E Street, S.W,
Washington, D.C. 20423-2001

RE: STB Finance Docket No. 35296, Anthony Macrie-Continuance
in Control Exemption

STB Finance Docket No. 35297, New Jersey Seashore Lines, Inc.-
Operation Exemption

Dear Ms. Quinlan:

I am writing on behalf of Anthony Macrie and New Jersey Seashore Lines,
Inc. ("NISL”™), respectively, in response to the Board’s decision dated August 16.
2010, in the above-captioned proceedings.

There the Board found that Clayton Sand Company (“Clayton™), owner of a
legally abandoned line of railroad that NJSL seeks to restore to active common
carrier railroad service, need not seek Board approval for its 1985 acquisition of
the line. The Board found no need for such authority as NJSL would be the
common carrier operator and Clayton would not have such control over NJSL’s
operations as to impute on Clayton a residual common carrier obligation.
Nevertheless, the Board directed NJSL to provide Clayton with a copy of this
decision within 5 days from the date of service and to certify to the Board that it

has done so.

By this letter, I am certifying that NJSI. has provided Clayton with a copy of
this decision. . i
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CC:

Sincerely yours,

4% o

n D. Heffnel

Mr. Anthony Macrie, NJSL
Gordon Milnes, Clayton Sand Company
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SURFACL TTRANSPORTATION BOARD
DECISION
Docket No. FID 35286

ANTHONY MACRIE—CONTINUANCE IN CONTROL EXEMPTION—NEW JERSEY
SEASHORE LINES, INC.

Docket No. FD 35297

NEW JERSEY SEASHORE LINES, INC.—OPERATION EXEMPTION—CLAYTON
COMPANIES. INC. '

Decided: August 11.2010

This decision addresses the issucs raised by the parties in these proceedings and clarifics
the rights and oblizations of New Jerscy Seashore Lines. Inc. (NJSL) and Clayton Sand
Company (Clayton)— the prospective operator and the noncarrier owner. respectively. of the
trach at issue. - .

BACKGROUND

On September 10. 2009, in Anthony Macrie—Continuance in Control Exemption—N.J.
Scashore Lines. [n¢.. FD 35296, Anthony Macrie (Macrie). a noncarrier individual, filed a
verified notice of'exemption pursuant to 49 C.F.R. § 1180.2(d)(2) to continue in control of Capc
May Seashore Lines. Inc.. an existing Class I carrier, and its corporate affiliate NJSL. upon
NJSL’s becoming a Class 111 carrier. Concurrently, NJSL filed a verified notice of exemption
pursuant to 49 C.F.R. § 1150.31 in New Jersey Seashore Lines. Inc.—Operation Exemption—
Clayton Companies. Inc., FD 35297. to operate over a 13-mile abandoned rail line in New
Jersey.! According to NJSL, after Consolidated Rail Corporation (Conrail) abandoned the linc.
Clayton. a shipper. acquired it from Conrail in 1983 for use as private industry wrack. Clayton
has now engaged NJISL to operate the previously abandoned line as a common carrier for
10 vears. replacing Ashland Railway, Inc. (Ashland), which had operated it as private track
under confract.

1By decision served September 25. 2009. the Board accepted the notices in these dockets,
but held their publication in the Federal Register and their effectiveness in abeyance pending
further action by the Board. Because Clayton had not sought acquisition authority. the Board

' The abandoned line extends between milepost 66.0 at Lakchurst, Borough of
Lakehurst. Ocean County. N.J. and milepost 79.0.at Woodmansie. Woodland Township,
Burlington County. N.J.
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expressed concerns about a situation where the-owner of a rail line held no license {rom the
ageney and theretfore lell outside the scope of the Boards authority. That meant that the Board
had no dircet way 10 assure that rail customers that used the line would receive adequate service.
The operator of the line. NJSI.. held a license and was subject to Board authority. NISI,
however. did not own the line. and had litle or na control over it. NISL therefore had only a
limited ability to ensure continued rail service for the line’s customers. Accordingly. the Board
mdicated that it would not act further unless and until Clayion also sought authority from the
Board or NJSL provided an explanation as o why Clayton need not seck such authority .

On October 14, 2009, NJSI, and Macrie filed a joint pleading in response. arguing that
there was no need for Clayton to seck Board authority as it had never held itself out to provide
rail service for compensation and had no intent to do so in the future. On October 22, 2009.
James Riffin (Riffin} filed (1) a notice of intent to participate as a party of record. and
(21 comments in which he specified a number of findings he wanted the Board to make in
comnection with the notices. In response. on October 30. 2009, NJSL and Macric jointly filed a
motion 10 strike the Riffin filing and a reply to that filing = The Board found the explanauon in
the NJSL s and Vacrie's October 14, 2009 joint response 10 be sulTicient to permit service and
publicaiion of the notices. which the Board did on December 11, 2009, The exemption became
eltective on December 23, 2009, .

DISCUSSION AND CONCLUSIONS

Al the time the Board served and published the notices in these proceedings. we deferred
resolution of a number of issues raised by the parties. We will address those issues here.

The first issue betore us 15 whether Clayton. the ttack™s owner and lessor. must seek and
vbliun Boeard acquisition authority and assume a residual common carricr obligation to perform
service in the event of NJSL s absence. Based on Wisconsin Central Lid, v STB. 112 F.3d 881
{(71h Cir. 1997). we find that Clayton need not seeh such authority. as it would not acquire a
residual common carrier obligation.

In Wisconsin Central. the fine at issue was first abandoned, then sold. and the properts
wus later leased to an operator whao provided for-hire service. However, the opetation was not
arofitable. and the operator sought discontinuance authority from the Board's predecessor. the
Interstate Commerce Commission (1ICC). Although the ICC granted discontinuance authority. it
stated that the underlying owner-lessor would need to sech abandonment authority belore the
ire could be sold or removed trom the inwerstate rail network. Sec id. at 884. On uppeal. the
caurt reversed the 1CC*s decision, stating that “the mere act of leasing the line [to the vperator]
was insufficient te confer any common carrier obligation on [the underlving owner|.” [d at 883.
Ihe underlying owner in Wisconsin Central was not required to seeh abandonment authority: for

* Inasmuch as we lind that a number of the issues raised by Rittin warrant discussion.
and m the interest of compiling a mare complete record in this matter. we will deny NJS1."s and
Macrie’s jomt motion o strike and accept and consider Riftin’s filing. In fanrness. we will also
accept and consider NJISL' s and Macrie’s joint reply.

~N
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the same reasons. we conclude that Clayton need not seek acquisition authority here. There is no
evidence on this record that Clayton has done anvthing more than merely ledse its property o
NISLL tor the proviston of rail freight service.

That said. Clayton’s fease of its property for commeon carrier freight rail service does
unpoese some vbligations on Clax ton with respect (o the leased properts. Clay ton cannot:
(1) exercise control over NJSL s operations such that Clayton must become a common carrier
itselt thus implicating the Board's jurisdiction. o1 (2) interfere with NJSL s ability to meet its
common carrier ohligation to its shippers.

In the line of cases that began with Maine, Depariment of 'Fransportation—Acquisition &
Operation Exemption—Maine Central Railroad. ¢t al.. 8 1.C.C.2d 835 (1991). we have permitted
an owner to acquire only the assets of a rail line. without acquiring a common carricr obligation
over the line, under certain circumstances’based on an analysis of the owner’s degree of control
and potential Tor interference with the rail carricr operating over the line. For eaample. in Maine,
Department of T 1ansportation——Maine Central Railroad, the State of Maine. acting through its
Department of T ransportation (MDOT), sought to acquire only the phy sical assets of an active
rail line. There. the carrier selling the rail line 10 MDOT planned to continue providing common
sartiaee through an agreement with MDOT that granted a permanent unconditivnal casement 10
the operator (i.c.. the carrier selling the line). The ICC did #otf impuse a common carricr
obligation on MDOT under those citcumstances because. in part. the underlying agreement
enapred that the operator had “hoth the tull right and necessary access to mainwm. operate and
renew the line” 1d. at 837 (tootnote omitted). (. Orange Counts Transp. Auth.— - Acquis.
Exemption— the Atchison. Topeka & Sarita Fe Ry.. 101 C C.2d 78 (1994) (finding thai a canier
selfing a line did not retain a sufficient ability Lo serve freight shippers to justify divesting the
ageney of authority over the acquisition): . Pac. Transp. Co.—Aban. Exchiption—L.os Angeles
County. Cal.. 8 1.C.C.2d 495 (1992) (finding that the agreement at issue did not allow the
acquiring operator enough Irecdom from interference to divest the agency of authority over the
ransfer of certain lines) .

In this case. the Board can examine the relationship between Clayton and NJSI. because
the operating agreement between those entitics is in the record. In similar situations in the
luture. operators should include with their {iling copies of their lease or operating agreement
with the owner to resolve expeditiously any concérns the Board may have.

[n examining this agreement. we tind that it does not provide Clavton with control over
NJSL that would impute a common carrier obligation o Clayton or allow Clay ton o interfere
with NISL*s freight operations. The agreement statcs that “[t]he Owner grants NJSL the .
exclusive and unlimited right to access and operate over the Line as a common carrier . ...
Muteover. other provisions of the agreament rellect that general statement.  For instaince.
C layton does not have the right o remove NJSI Trom the line (except after a material breach and

* Macrie & NJSI. Reply Ex. C. 7 1, Oct. 4, 2009,
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faifure to cure such a breach)': and while Clayton can grant long-term propenty interests to third
partics (for example. outdoor advertising or instaliation of tiber optic cables). those propern
interests cannot interfere with the NJSL's operation of the line.” {n’sum. we conclude that. on
the basis of the parties™ agreement. Clayton does not exercise control over NJSI. s operations and
cannot otherw ise interfere with NJSL's ability 1o meet its common carrier obligation to its

shippers.

In his comments, Riffin asks the Board w {ind that the property at issuv is a line of
railioad rather than private track. Riffin is also concerned about NJISI. s statement in another
Board proceeding suggesting that NJSL will not cooperate with Riffin should he acquire a
nearby line. Riffin asks the Board to instruct NISL that it must deal with all shippers and
carricrs. including Riffin. indiscriminately.”

Riffin’s first request is based on.his suggestion that the property remains a line of railroad
tather than private track because the previeus owner, Conrail, never consummated the
abandonment iuthority granted to it in Conrail Abandunment in Burlington & Ocean Counties.
N AB 167 (Sub-No. 74IN) (ICC served Mar. 11, 1985). Ritfin further asserts that it is
“unknown™ whether Ashland transported rail cars for shippers other than Clayton and held itsclf
out as a common carrier over the track.” Riffin has offered no evidence for his suggestions and
questions about whether the track was fully abandoned by Conrail® or was private track at the
iime the notices were filed in this proceeding. W ithout such evidence. we have na basis to reject
the verified notice of eaemption filed by the parties.

T Even i NJISL materially breached the lease. Clax ton would stilf first have 10 obtain
adv erse abandonment authorits {rom the Board before Clavton could evict NJIST.,

S id €4.0.

“ We address and resolve above three other 1ssues raised by Riflin: Clayton’s need to
seek acquisition authority (none), Clayton’s common carrier obligation (none). and Clayton’s
rights as a carrier (Clayton is not a carrier). We will not address any other issues raised by Riftin
and not specifically mentioned here. as they represent an inappropriate attempt by Riffin to
trunsform this case into a declaratory order proceeding to address a variety of matters that need
not be resolved here. but that Riffin suggests may be relevant to other proceedings in which he is
imvolved.

" Riffin’s Notice of [ment to Participate as a Party of R. & Comments 4.

¥ In 1997. the Board added a notice of consummation requirement. Pursuant to
49 C.F.R.§ 1132.29(e}(2) und 49 C.F.R. § 1132 30(c). the filing of a consunimation notice has
been deemed conclusive evidence of consummation of an abandonment. In 1983, when the
Board granted Conrail abandonment authority. no such rule was in effect. At that time.”
consummation was determined through an anah sis ol various indicia of the carriet’s objective
mtent. As noted above. Riltin has presented no evidence that Conrai! Jdid not consummate the
alandonment of this track
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RifTin’s request that we caution NJSI 10 cooperate with him is now moot. Riflin and his
associate. Etic Strohmeyer. attempted (o purchase a portion of a line in Jersey City. N.J. adjacent
10 NJISL's properts. Riffin and Strohmey er invoked 1he offer of financial assistance (OF.A)
lorced sale provisions of 49 1 8.C. § 10904 when the line’s owner, Conrail. sought authority 1o
abandon the line in Consolidated Rail Corp.— Abandonment Exemplion—In Hudson County,
N.. AB 167 (1190X). 'The Board. however. exempted the line from the OFA provisions of
3 10904 in Consolidated Rail Corp.——Abandonment Exemption— In Hudson County, N.JI..

AB 167 ¢1190X) (STB served May 17.2010). Riffin. therefore. did not acquire the line,

This action witl not signilicantly aftect cither the quahity ol the human environment or the
conservation of energy resources.

[t is ordered:

1. The NJSL. and Macri¢ motion to strike is denied.

(9

Our prior decision is clarificd to the extent sct Forth in this decision.

3. NJISL ixdirected w0 serve a copy of this decision on Clay ton within 3 days of the
service date of this decision and to certify to the Bourd that it has done so.

4. This decision is effective on its date of seivice.

By the Board. Chairman Elliow. Vice Chairman Mulvey. and Commissioner Nuttingham,



