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BEFORE THE

SURFACE TRANSPORTATION BOARI)

FINANCE DOCKET NO. 35360

SAN FRANCISCO BAY RAILROAD - MARE ISLAND -
PETITION FOR DECLARATORY ORDER _ LENNAR

MARE ISLAND LLC, AND PURSUANT TO 49 U.S.C. $ 11123

AND 49 C.F.R. $ 1146.1 FOR EXPEDITED RELIEF
DUE TO UNAUTHORIZED CESSATION OF OPERATIONS

REPLY OF LENNAR MARE ISLAND LLC TO "SUPPLEMENTARY
SUBMISSION'' OF SAN FRANCISCO BAY RAILROAD-MARE ISLAND

Lennar Mare Island, LLC ("LMI") submits this reply in response to the

"supplementary Submission Based Upon New Demands for Seryice" ("Submission")

filed by San Francisco Bay Railroad - Mare Island ("SFBR-MI") on August 26,2010.

SFBR-MI closes its Submission by contending that"an emergency service order should

be entered immediately so that SFBR-MI can" handle two potential rail movementsl and,

in addition, "to put SFBR-MI in a position to meet reasonably foreseeable future

demands to load onto rail cars and to move cargos to and from any spot on the existing

serviceable tracl<s on Mare Island." Submission,pp.16-17 (emphasis added).

Neither SFBR-MI's Submission nor any other evidence adduced by SFBR-MI in

this proceeding warrants any action by the Board, much less the sweeping and

I SRBF-MI asserts a "current demand to move 39 cars of steel and 23 cars of contaminated

soils, both commencing in early October." Submission, p. 16'
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oveffeaching usurpation of LMI's property that SFBR-MI demands. There is no service

failure here, much less "an emergency situation of such magnitude as to have substantial

adverse effects on shippers, or on rail service in a region of the United States" (49 U.S.C.

g 11123(a)) such as might trigger application of 49 U.S.C. $ 11123. First, LMI is in the

process of accommodating the sole request of a third party, XKT Engineering ("XKT"),

to unload approximately 40 railcars on Mare Island beginning in early- to mid-

September. Second, the other potential movements of LMI's own contaminated soil from

environmental remediation projects on the Island have not matenalízed. Even if it were

the case that a business on Mare Island could not obtain the rail service it desired,

however, there would still be no recourse to a Board order pursuant to 49 U.S.C. $ 11123.

As LMI has shown in its prior submissions, there is no extant common carrier obligation

associated with the former U.S. Navy rail trackage on Mare Island, and there is thus no

basis on which the Board could compel service. See pages 12-14 below.

Once the facts are understood, it is plain that SFBR-MI's repeated demands for

Board intervention have everything to do with SFBR-MI attempting to gain forced access

to LMI's property and very little to do with any bona fide desire to provide shippers with

the rail service they desire. Although LMI is not privy to SFBR-MI's business plans, we

are more concemed than ever that SFBR-MI and its non-rail affiliate Waste Solutions

Group, of which David Gavrich is also the President, seek access to LMI's property to

further their own business interests, running roughshod over LMI's redevelopment



obligations under the guise of ICCTA preemption.2 Such a motive is reflected in the

sweeping nature of SFBR-MI's new (and flawed) request for a service order, which as

proposed would encompass "any spot on the existing serviceable tracks on Mare Island"

where SFBR-MI might choose to load or unload railcars. Submission,p. 16-17 . Such a

motive is also reflected in SFBR-MI's assertion, made in an April 2010 email to the City

of Vallejo, that it would not attempl to provide rail service to businesses on Mare Island

so long as LMI continued to prevent SFBR-MI from conducting i/'i own operations on

LMI's property and instead required an exchange of railcars with LMI's rail switching

contractor MIRS.3 And, such a motive is also reflected in SFBR-MI's decision to file its

recent Submission despite being well aware that LMI and MIRS were fully prepared to

accommodate the one request for rail service that remains outstanding - the delivery of

39 carloads of steel to XKT. ,See Sheaff Sept' 2 V.S.,I 10-15'

The Board should reject SFBR-MI's new calls for intervention and dispose of this

matter once and for all by denying the Petition for Declaratory Order SFBR-MI seeks

and, in Finance Docket No. 35304, revoking SFBR-MI's exemption on Mare Island.

This outcome would provide aclear path for LMI and the City of Vallejo to continue to

work together to facilitate potential rail service to businesses on Mare Island in a manner

t LMI is cognizant of SFBR-MI's assertions in these proceedings that "the presence of the

railroad is inconsistent with a landowner's plans or even with a municipality's plans is

immaterial." Reply of San Francisco Bay Railroad-Mare Island, STB Finance Docket No. 35304

(filed Apr. l,Z1iOj,p.19. See also Reply of Lennar Mare Island in Opposition to Petitionfor

E*rrg"rry Service t)rd.er Pursuant to 49 U.S.C. S t I I34 ("LMI ESO Reply"), STB Finance

Dockãt Nó. ¡S¡OO (filed Mar. 22,20I0),p. 18; Petition to Revoke Exemption, STB Finance

Docket No. 35304 (filed Mar. 29,2010),pp' I3-I4,n.7 '

3 Sh"aff Sept. 2 V.S., Ex. A (Email from David Gawich (SFBR-MI) to Claudia Quintana

(City of Vallejo) (Apr. 2,2010)).
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that would not interfere with the ongoing redevelopment and environmental remediation

efforts on this former U.S. Navy facility.

I. The Supposed o'Demands" for Rail Service Discussed in SFBR-MI's
Submission Do Not Support SFBR-MI's Request for an Emergency Service
Order

Even if one assumes - contrary to fact (see pages 12-14 below) - that there is a

common carrier obligation attached to the former U.S. Navy trackage on Mare Island, the

supposed "demands" for rail service that SFBR-MI identifies in its Submission do not

support SFBR-MI's request for an emergency service order. Quite simply, there is no

service failure, much less any service emergency warranting Board intervention under 49

u.s.c. $ 11123.

SFBR-MI expends considerable energies attempting to portray LMI as having

"blockaded" rail service, suggesting for example that LMI stated categorically that it

wouldnotallowrailcarstobeunloadedonMarelsland. See Submission,pp.7,11,15,

16. These assertions are simply false. LMI in fact acted to facilitate, not to interfere

with, each of the potential rail movements discussed in SFBR-MI's Submission. The

three "demands" identified there amount to (a) two movements of LMI's own soil in

connection with ongoing environmental remediation projects being undertaken by LMI

on this former U.S. Navy facility, neither of which LMI refused to allow to be moved by

rail; and (b) one potential movement of steel to XKT, which LMI and its rail switching

contractor (MIRS) are currently in the process of accommodating.

We discuss the facts associated with each of these potential rail movements, and

correct some of SFBR-MI's numerous mischaracterizations, in the sections below. As

we explain, SFBR-MI's Submission - much of which is devoted to a collage of self-
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serving emails sent by SFBR-MI's own president, David Gavrich - badly distorts the

facts. Ironically, to the extent there have been problems arranging for the movements of

railcars to or from Mare Island, those problems have stemmed from SFBR-MI's own

posturing. Although SFBR-MI acknowledges that it "obviously can't service the Island

directly" and thus "need[s] the cooperation of MIRS and LMI" (Submission, p. 1), it has

nonetheless proceeded unilaterally, in a manner seemingly calculatedto avoid effective

communication and cooperation with LMI and MIRS. Sheaff Sept' 2 V'S.' 11 20.

SFBR-MI's conduct was perhaps calculated to lead to failure, so that SFBR-MI

could use these failures as a pretext for again seeking Board intervention. The Board

should not give encouragement to this sort of gamesmanship under any circumstances'

But here SFBR-MI's strategy fails for a more fundamental reason: LMI has not acted to

thwart the potential rail shipments, but instead has gone to great lengths and considerable

expense to make rail service possible - initially by allowing Alstom to receive railcars at

its facility near the Causeway and subsequently to retain the services of MIRS and, as

discussed below, to undertake efforts to make potential rail shipments feasible.

(ø) The Two Pending "Demands" for Servíce

We begin with the two potential rail movements that SFBR-MI describes as still

active possibilities, and to which SFBR-MI's desired service order would ostensibly be

directed: (1) a39-car movement of steel to XKT; and (ii) a23- or 24- cat movement of

contaminated soil from Mare Island to an off-Island disposal location. LMI has worked

to focilitate - not to block - both of these potential rail movements.
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The 39-Car XKT Engineering Move

A potential 39-car movement of steel destined for XKT on Mare Island (described

at pages l3-I4 of SFBR-MI's Submission) is the only potential rail shipment identified

by SFBR-MI that would be on behalf of a third party (i.e.. not LMI itself). There has

been no service failure with respect to this potential movement, and certainly no

emergency. Indeed, when SFBR-MI's Submission is read carefully, it is apparent that

despite SFBR-MI's bluster, it offers no facts suggesting any service problem at all.

Quite to the contrary, LMI and its contract switching provider (MIRS) have been

working diligently to accommodate the delivery and efficient unloading of these

shipments destined for XKT. Sheaff Sept. 2 V.S., J[ 10-13; Peterson Sept. 2 V.S.,lTT 4-7,

16-18. As Mr. Sheaff explains, LMI did not learn of this potential rail movement until

August 7. Sheaff Sept. 2 V.S., ï 11. Moreover, as soon as LMI learned of the movement

and XKT's desire to have the cars unloaded on Mare Island rather than at an off-Island

transloading facility that it has used in the past, LMI contacted XKT and the City of

Vallejo to discuss logistical issues associated with potential deliveries of railcars to Mare

Island. Id.,n12.

Far fiom imposing a "blockade," LMI and MIRS have worked with both SFBR-

MI and the City of Vallejo to develop a plan for accommodating the delivery of railcars

for unloading by XKT. Well before SFBR-MI filed its Submission, those efforts had

culminated in an understanding that SFBR-MI would deliver the cars to XKT on the City

of Vallejo trackage adjacent to the Mare Island Causeway, and MIRS would facilitate

XKT's unloading of those cars by pulling them to a location where XKT could efficiently

unload the steel shipments. Sheaff Sept. 2 V.S., ï 13; Peterson Sept. 2 V.S., tf 7. So long
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as SFBR-MI cooperates, MIRS will have equipment on Mare Island capable of handling

these movements. Peterson Sept. 2 V.S.,'1T 18.0 Accordingly, provided SFBR-MI honors

its commitment to exchange cars with MIRS at the east end of the Mare Island

Causeway, there will be no impediment to XKT receiving the rail service it desires.

SFBR-MI is well aware of this plan,s and perhaps for that reason its Submission

presents no facts whatsoever suggesting that LMI has stood in the way of these

deliveries.

The 23/24-Cør CSATurnKey Soil Movement

The only other "demand" relating to a potential future movement of railcars

identified in SFBR-MI's Submission is the23- or 24-car movement of contaminated soil

that SFBR-MI erroneously attributes to both CSI and TurnKey. Compare Submission, p.

4 wíth id., p. I 1. SFBR-MI fails to disclose, however, that the soil in question belongs to

LMI. As explained by Ed Aromi, of LMI's primary environmental remediation

contractor Cfiz}y'r Hill, the contaminated soil at issue is from a remediation project

associated with work on an underground fuel oil pipeline on LMI's property. Aromi

V.S., T1[ 2-4. LMI,not CSI or TurnKey, would not have been the shipper of this soil.

CSI and TurnKey were merely bidders seeking to become subcontractors to CH2M Hill

in connection with the CTA remediation project. Id.,n2.

o MR.S had arranged to base a track-mobile on Mare Island, and kept one there until April
2010. That unit was relocated after there emerged no demand for switching services on the

Island, and SFBR-MI communicated that it would not pursue rail traffic on the Island so long as

LMI did not allow SFBR-MI access to LMI's property. As SFBR-MI explained, it preferred to

await the outcome of the STB process," and MIRS accordingly concluded that it no longer made

sense to keep a tack-mobile on stand-by on Mare Island. Peterson Sept. 2 V.S. I 5-6.

s LMI recently confirmed the particulars of this service plan (see Sheaff Sept. 2 V.S., 1T 15

and Ex. C), but that plan was in place before SFBR-MI filed its Submission on August 25,2010.

7-



As Mr. Aromi also explains, however, there is no longer any desire for rail

transportation in connection with this remediation work. Only TurnKey submitted a bid

that included a rail transportation option, but it was not selected by CH2M Hill as a

subcontractor (for reasons unrelated to its transportation proposal). Id. The

subcontractor that was chosen to perform this remediation work was awarded a contract

based upon its bid to use truck transportation only, and there is thus no further potential

for rail shipments. 1d

In any event, however, contrary to SFBR-MI's assertions that SFBR-MI has

blocked all loading of railcars on Mare Island (a false claim that we address in more

detail below), LMI was fully prepared to consider having this soil moved by rail,

provided the logistics could be worked out for an exchange of cars between MIRS and

LMI and provided further that the economics and timing of rail movement made sense for

LMI and its environmental contractors. Sheaff Sept. 2 V.S., Tll 16,28;Roebuck V.S.,1[

J.

(b) The 240-Car Movement of Contamínated Soil

The majority of SFBR-MI's Submission is devoted to a discussion of the

circumstances surrounding a movement of contaminated soil from the Crane Test Area

("CTA"), which SFBR-MI asserts could have been moved by rail but which is instead

being moved by truck because of LMI's "refusal to allow" rail service. S¿e Submission,

pp. 15, 27. SFBR-MI misrepresents the facts. This contaminated soil is also the property

of LMI, and as a result LMI would have been the shipper. Sheaff V.S., tf 16; Aromi V.S.,

fl 4. Indeed, when LMI leamed that rail transportation was one option under

consideration by CH2M Hill's subcontractors that were working on the CTA project,
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LMI took active steps to make rail transportation a possibility. Sheaff Sept. 2 V.S., ï1[

lg,2l; R.oebuck V.S. 1T 2-8. As it turned out, neither the requisite governmental

approvals nor rail logistics could not be worked out before CH2M Hill's subcontractor

determined it had to proceed with truck transportation to avoid delaying the remediation

project. Sheaff V.S ., fln 21 -28.

The key facts, set forth in more detail in the verified statements of Mr. Sheaff,

Ms. Roebuck, Mr. Peterson, and Mr. Aromi, are as follows:

o The CTA project involves the removal of contaminated soil belonging to

LMI from LMI's property. LMI was the shipper here - not LMI's contractor CH2M Hill,

CH2M Hill's subcontractor USAE, or USAE's subcontractor Magnus Pacific Corp.

Sheaff Sept. 2 V.S., '11 16-17;Aromi V.S., 111T4-5.6

o Despite the fact that SFBR-MI knew it had no right to operate on Mare

Island, and thus could not originate rail shipments on Mare Island without LMI's consent

and the cooperation of LMI's switching contractor (MIRS) (see Submission, p. 1), SFBR-

MI and its affiliate Waste Solutions Group (of which, as noted above, David Gavrich is

also President) submitted to USAE a bundled proposal for SFBR-MI to operate "directly

from Mare Island" and move loaded and emptycars on LMI's property - i.e.,"directly to

the project site along Azvar Way or to the rallyardon A Street."7 SFBR-MI inexplicably

did not share this proposal with LMI, MIRS, or CH2M Hill, nor did it initiate any contact

ó There can be no question that SFBR-MI has been aware of this fact as a result of its

participation during the past year in meetings involving LMI, the City of Vallejo, Mare Island

businesses, and the environmental remediation subcontractors. Se¿ Sheaff Sept. 2 V'S., I l6'

' SeeSheaff Sept. 2 V.S., Ex. F (Waste Solutions Group and SFBR-MI Proposal (May 28,

2010)).
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directly with LMI, MIRS, or CH2M Hill to discuss how such a movement could be

accomplished in light of SFBR-MI's lack of any contractual right to operate on the

Island. Sheaff Sept. 2 V.S.,I20; Aromi V.S., ï 5.

. When LMI learned in mid-June that USAE was considering the potential

for rail movement of soil from the CTA project, LMI did not reject the proposal. To the

contrary, LMI promptly reached out to SFBR-MI, CH2M Hill, the City of Vallejo, and

MIRS to explore the logistics associated with such an affangement, including where

MIRS would exchange cars with SFBR-MI and the terms that SFBR-MI was proposing

for the exchange of cars with MIRS (including such matters as car hire and demurrage

responsibility). Sheaff Sept. 2 V.S., ï 21-24. MIRS had sought this information from

SFBR-MI five months earlier, in February 20l0,but SFBR-MI had not responded (and

still has not). Peterson Sept. 2 V.S., T 13.

o During these discussions about logistics, LMI made clear its position that

SFBR-MI would not be allowed to operate on LMI's property, and that only MIRS would

handle the movement of railcars on the Island. MIRS and SFBR-MI corresponded about

several alternative locations for exchanging railcars near the Mare Island Causeway. For

reasons LMI has made clear in this proceeding, it was not prepared to consider

alternatives that would have allowed SFBR-MI to operate on LMl-owned trackage

beyond the Alstom facility. LMI also considered whether SFBR-MI and MIRS could

exchange cars adjacent to the Alstom facility (which SFBR-MI already serves), but

concluded that exchange of railcars there would not be feasible, because it would require

blocking streets and could interfere with Alstom's use of its premises. Sheaff Sept. 2

V.S.,1T25. For its part, SFBR-MI would not agree to exchange cars east of the Causeway
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on City of Vallejo trackageuntil August 7 (as discussed below), when it was already too

late for rail to be used to handle the cTA soil movement. sheaff Sept. 2 v.s., T 25.

. LMI also took other steps to make rail transportation a possibility. As

Sheila Roebuck, LMI's Environmental Director, explains, rail transportation required

additional governmental approvals, and the responsible governmental agency insisted that

the rail option be put to public comment. Rather than using these obstacles as an excuse

to block the rail option, LMI moved quickly to seek govemmental approval, and to have

the option included on the agendaof a Mare Island Restoration Advisory Board meeting

scheduled for July 29, eventhough the agenda for that meeting had already been

finalized. Roebuck v.s., TT 4-8. That agenda item was withdrawn only after LMI

learned that USAE had decided to abandon the rail option, as discussed below' Id. atl9.

o When discussions with SFBR-MI regarding the logistics for an exchange

of railcars with MIRS did not bear immediate fruit, and the feasibility of rail shipments

remained uncertain, USAE - not LMI - concluded (on or before July 26,2010) that it

needed to lock in truck transportation so as not to delay the soil remediation project'

Aromi V.S., ï 5; Sheaff Sept. 2 V.S., ï 24-26 & Ex. E'

. Only after SFBR-MI learned that the rail option was no longer viable did

it express for the first time (on August 7) its willingness to exchange railcars with MIRS

on the City of Vallejo trackage, which had been LMI's and MIRS's favored solution all

along. Sheaff Sept. 2 V.S., ï 28; Peterson Sept. 2 V.S., fl 15. This proposal was' as

SFBR-MI well knew, more than a week too late to allow the movement of the 240-cars of

LMl-owned soil from the CTA remediation project.
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In light of these facts, it is apparent that LMI did not "blockade" the potential

movement of contaminated soil from Mare Island. Nor, contrary to SFBR-MI's repeated

assertions (see Submission, pp I 1, l5), did LMI direct that there be "no direct loading of

rail cars on Mare Island." LMI issued no such instructions. Sheaff Sept. 2 V.S., fl 2ó;

Aromi V.S.,I6. SFBR-MI goes astray by incorrectly attributing to LMI a statement by

one of CH2M Hill's subcontractors made to David Gavrich (in his capacity as "President

of Waste Solutions Group") on August 10 purporting to describe what CH2M Hill - not

LMI - said to that subcontractor. S¿¿ Submission, p. 7. Importantly, this statement was

not made by LMI, and did not accurately reflect LMI's position on the potential for

railcarloading or unloading on Mare Island. At most, this statement reflected the fact

that an affangement for the exchange of railcars on this project had yet to be worked out

between SFBR-MI and MIRS, or that LMI would not allow "direct loading" of railcars

by SFBR-MI itself. Sheaff Sept. 2 V.S., ï 26; Aromi V.S., f 6.

As these facts amply confirm, there is no service failure and no basis whatsoever

for the Board to grant SFBR-MI access to LMI's property. See Granite State Concrete

Co., Inc. & Milford-Bennington,R.,R. v. Boston & Maine Corp. & Springfield Terminal

.Ry., STB DocketNo.42083 (served Sept. 15, 2003).

II. Even if Specifïc Demands for RaiI Service \ilere Being Blocked by LMI,
SFBR-MI's Service Order Request Would Still Lack Merit

Even if SFBR-MI could make a showing that specific third-party demands for rail

service were being "blockaded" by LMI, SFBR-MI's request for a service order would

still lack merit, for two reasons: (1) for the reasons addressed at length in LMI's previous

submissions, there is no common carrier obligation with respect to any of the trackage on
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Mare Island, and (2) the order sFBR-MI seeks is in any event vastly overreaching,

extending well beyond the scope of the Mare Island trackage on which SFBR-MI has

even attempted to demonstrate any past rail service (other than the U'S' Navy's own

operations) or on which there is any potential for future rail service demand.

A. There is No Extant Common Carrier Obligation Associated with the

Trackage on Mare Island

As addressed extensively in LMI's previous submissions, neither SFBR-MI nor

anyone else has any common carrier obligation with respect to the trackage on Mare

Island, all of which is owned by LMI.8 Accordingly, the entirety of SFBR-MI's

Submission - just like the entirety of its previously-stated position before the Board - is

fundamentally mis guided'

LMI has explained in detail (at pages 4-I2 above) that SFBR-MI's account of the

facts associated with the supposed "new demands" for rail service are misleading and

effoneous in numerous significant respects. But at bottom, the specific facts do not make

a difference to the outcome. In the absence of a common carrier obligation' and trackage

within the jurisdiction and authority of the Board, the Board lacks authority "to order the

restoration of rail service."e The new "demands" add nothing to SFBR-MI's failed

, Se"LMI ESO Reply, p. 8; Reply of Lennar Mare Island,LLC in Opposition to Petition

for Declaratory Order 1.'ffr¡fòO i"piy;¡, STB Finance Docket No' 35360 (filed Apr' 5, 2010),

pp. 6-7,17-Z':Reply of city of Valþã to San Francisco Bay Railroad-Mare Island's Reply to

Petition to Revoke Exemptián ("city Reply to sFBR-MI Reply"), sTB Finance Docket No'

35304(filed June g, 20td) pp.4-6;Reply of City of Vallejo in opposition to Request for

Expediìed Relief, STB Finánce Docket No. 35360 (frled Mar' 22,2010) p. 5 '

e The Board has consistently interpreted the cotnmon carrier obligation (49 U.S'C'

$ 1110i) as not giving the Board ãuthoriiy "to order the restoration of rail service where, as here,

there is an absence oiauthority over the discontinuance or abandonment of service because side

track is at issue." Battaglia Dtrtributtrg Co', Inc. v. Burlington Northern'R'R'' STB Finance

(footnote continued on next page "')
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attempt to create out of whole cloth its own entitlement to operate on LMI's property to

reach "any spot on the existing serviceable tracks on Mare Island." In light of this

context, SFBR-MI's vitriolic claims that LMI has somehow "blockaded" SFBR-MI (see

Submission, pp. l-2, 18) or violated "LMI's obligation as a common carrier" (id., p. 13)

must be rejected on their face, as they hinge on a common carrier obligation that simply

does not exist.

B. The Scope of SFBR-MI's Proposed Service Order Is In Any Event
Vastly Overreaching and Inappropriate

In addition, even if SFBR-MI were to present facts warranting entry of a Board

emergency service order, the scope of that order would necessarily be of limited duration

(30 days) l0 and confined to the specific traffic as to which there has been a

"demonstrated inadequacy in rail service," and the specific trackage needed o serve those

needs. Granite State Concrete,p.6. The scope of SFBR-MI's requested order grossly

exceeds these parameters. SFBRR-MI makes no showing of any concrete rail service

needs beyond the three specific movements addressed in its Submission and discussed

above. Nor does SFBR-MI make any effort to demonstrate any basis for SFBR-MI's

sweeping demand that it also be given access to every inch of "serviceable track"

anywhere on Mare Island. Submission,p. 16-17. SFBR-MI has never even suggested,

much less proved, that anyone other than the Navy operated on every inch of "serviceable

(... footnote continued fromprevious page)

Docket No. 32058 (served Dec. 11, 1998), p. 8. Where no cornmon carrier obligation is present,
the Board may not compel the provision of rail service.

l0 
SFBR-MI also ignores the fact that potential relief under 49 U,S.C. $ 11123 would be

limited to a period of 30 days, and not the open-ended access order SFBR-MI seems to desire.
See 49 U.S.C. $ 11123(a).
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track" on Mare Island, and in any event there is no service failure that would require

SFBR-MI to have access of such scope.

LMI submits that the sweeping and overreaching nature of SFBR-MI's demand

only underscores what LMI has been concemed about all along - that SFBR-MI is

opportunistically seeking to insert itself on Mare Island so that it can take advantage of

the sweeping preemption associated with Board-authoized rail operations to conduct

whatever ancillary businesses it sees fit, perhaps including new transloading operations

undertaken on behalf of its affiliate, Waste Solutions Group. The Board should reject

SFBR-MI's request in its entirety, and at the very least reject SFBR-MI's effort to

transform a supposed need to serve particular rail ffaffic into a sweeping grant of access

to LMI's propertY.

CoNcr,usIoN

For the foregoing reasons, the Board should reject the relief requested by SFBR-

MI in its Submission.

-15-



Respectfully submitted,

Dara Kwø
Karen E. Escalante
MORRISON & FOERSTER LLP
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 VERIFIED STATEMENT 

OF

THOMAS SHEAFF 

1. My name is Thomas Sheaff.  I am a Vice President and an officer of Lennar 

Homes of California, the sole member of Lennar Mare Island, LLC (“LMI”).  I have previously 

submitted a verified statement in this proceeding.  I am providing this statement in response to 

the Supplementary Submission Based Upon New Demands for Service (“Submission”) filed by 

San Francisco Bay Railroad-Mare Island (“SFBR-MI”).

2. SFBR-MI’s Submission is a misrepresentation of facts and events over the past 

several months.  Far from “blockading” Mare Island, LMI has worked hard to accommodate 

potential rail shipments to and from Mare Island at significant expense and effort.  As LMI has 

articulated in its previous submissions in this proceeding, we have long desired to provide our 

tenants and other businesses on Mare Island with the option of rail service, so long as that service 

can be provided in a way that is consistent with the Island’s long-term mixed use commercial 

and residential redevelopment plans and LMI’s many obligations.  See, for example, my March 

22, 2010 verified statement at ¶ 27.

3. As I explain further in this statement, LMI has taken concrete steps to facilitate

the provision of rail service on Mare Island – not to block it.  SFBR-MI either omits the facts, or 

distorts them, in suggesting that LMI stood in the way of the specific rail service opportunities 

discussed in its Submission.  Nothing could be further from the truth.   

4. The simple fact is that SFBR-MI is accusing LMI of blockading rail service on 

Mare Island only because LMI has determined not to allow SFBR-MI to conduct its own 

operations on LMI’s property.  LMI has legitimately concluded that allowing SFBR-MI to 
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operate on Mare Island would threaten the ongoing development and environmental remediation 

efforts for which so many have worked so hard for so long and invested hundreds of millions of 

dollars.  As we have previously explained, LMI is entitled to make that choice because SFBR-MI 

has no rights to operate on the Island, and, moreover, the trackage on the Island has no common 

carrier obligation associated with it.  SFBR-MI’s conduct over the past several months, and its 

disingenuous Submission to the Board here, only confirm to me the wisdom of LMI’s decision. 

Even if there was a common carrier obligation on Mare Island, LMI is not required to choose 

SFBR-MI to operate it. 

5. LMI believes that SFBR-MI’s track record shows that it is more interested in 

gaining forced access to LMI’s property to serve its own (or its affiliate’s) business purposes 

than to provide rail service to interested businesses on the Island.  One strong indication of this is 

SFBR-MI’s decision in April to suspend all efforts to pursue rail traffic on the Island so long as 

SFBR-MI would not be allowed to operate on Mare Island itself, but instead would have to 

exchange cars with MIRS.  In an email dated April 2, 2010, SFBR-MI wrote:  “After further 

consultation with our legal team, we've determined that it would not be in the best long-term 

interests of either SFBR-MI or the rail shippers on Mare Island for us to support the two-railroad 

scenario at this time.  Doing so could prejudice our position in the STB case, and could also 

negatively impact our options going forward.”  (See Ex. A)  For the past several months, LMI 

has had no indication that SFBR-MI’s position had changed. 

6. Let me reiterate:  LMI, has in the past, and is prepared to continue to 

accommodate rail service for the benefit of its customers, including if necessary via Board 

authorization of a rail-service provider that – unlike SFBR-MI – demonstrates that it is prepared 

to cooperate with and accommodate LMI’s development and environmental remediation 
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obligations.  LMI has proven its desire to accommodate rail service if possible.  For several 

years, LMI subsidized the very small volumes of rail shipments that originated or terminated on 

the Island, while at the same time attempting to minimize the significant costs associated with 

upgrading the rail infrastructure to comport with the conversion of the Mare Island facility from 

a Navy base into a vibrant mixed-use community.  In 2009, LMI entered into a lease agreement 

with Alstom that brought rail service back to part of Mare Island.  One of Alstom’s obligations 

was to improve the City-owned track, which LMI knew could facilitate additional rail service to 

Mare Island.  And then, in 2010, LMI contracted for Mare Island Rail Service to be available to 

switch cars on the Island to serve other customers, in the event a demand for rail shipments 

materialized.   

7. I submit that, when the facts are properly understood, the three examples 

addressed in SFBR-MI’s Submission further confirm LMI’s ongoing willingness to 

accommodate rail service.  Two of those examples involve LMI’s own contaminated soil that 

LMI was prepared to have moved by rail, and as to which we worked hard to preserve rail as an 

option.  The other example involves rail shipments of steel to XKT Engineering, which LMI is in 

the process of accommodating.

8. LMI would not have engaged MIRS to provide switching services, nor would it 

have gone to the great lengths it did in an effort to accommodate the rail option if its goal was to 

block rail service on Mare Island.  LMI is determined not to allow SFBR-MI to force its way 

onto LMI’s property, which would have negative consequences for LMI’s development 

obligations.  But LMI is prepared to allow rail service on Mare Island to the extent it can be 

provided without significantly interfering with those obligations.
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9.  The remainder of my statement addresses in more detail  (a) the potential 

delivery of steel to XKT; and (b) an accurate presentation of the facts concerning potential rail 

shipment of contaminated soil in connection with certain soil remediation projects on Mare 

Island, including the role of the environmental contractors working on these projects. 

Potential Delivery of Steel to XKT 

10. LMI is not standing in the way of rail delivery of steel to XKT.  To the contrary, 

LMI and MIRS have acted quickly and responsibly to facilitate those deliveries.  So long as 

SFBR-MI honors its commitment to permit the exchange of rail cars on the east end of the 

Causeway, these shipments will occur, with XKT receiving delivery at the Causeway and MIRS 

moving the cars to a convenient location for unloading by XKT.

11. On August 7, 2010, I learned that XKT was expecting approximately 40 rail cars 

containing sheet steel to be delivered from a manufacturer over several weeks in September and 

October 2010.  Neither I, nor to my knowledge, anyone at LMI, had any knowledge of this 

requirement before that date.   

12. Shortly after I learned about the shipment, I called Alfred Bottini, the owner of 

XKT and Craig Whittom of the City of Vallejo to discuss logistics for these movements, 

including recommendations for coordination with SFBR-MI. 

13. On August 13, 2010, I again reached out to both Mr. Bottini and Mr. Whittom, 

asking them to meet with me to discuss XKT’s needs and coordination with SFBR-MI.  A 

meeting was held on August 17, 2010, at which LMI, the City and XKT discussed that: (a) 

SFBR-MI and MIRS had recently established a safe and practical exchange location at the east 

end of the Causeway as the location suggested by SFBR-MI in David Gavrich’s email to 

Randolph Peterson dated August 7, 2010 (a copy of which is attached to Mr. Peterson’s verified 
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statement as Exhibit J); (b) to protect the City from potential liability associated with MIRS’s 

operations on the City’s trackage, LMI would arrange for MIRS to name the City as an 

additional insured; (c) to ensure that SFBR-MI was in fact prepared to deliver these railcars to 

XKT, LMI would provide SFBR-MI with the details associated with the upcoming XKT 

movements and request SFBR-MI’s confirmation that it was prepared to provide service and on 

what terms.  The initial request to SFBR-MI was sent on August 26, 2010 (See Ex. B); and (d) 

asked Craig Whittom for the City’s assistance to ensure that SFBR-MI would cooperate with 

LMI’s efforts to facilitate the receipt of railcars by XKT.  I followed up with Craig Whittom in 

an August 18 email confirming the exchange location and asking him to report on his 

conversation with SFBR-MI.  I was concerned about these details because of the months long 

track record by SFBR-MI of not cooperating, a pattern that was consistent with SFBR-MI’s 

April 2, 2010 email.  (See Ex. A)  Because the SFBR-MI contract with the City gives SFBR-MI 

the exclusive right to operate over the City track, I was seeking Mr. Whittom’s input and 

assistance with cooperation from SFBR-MI.   

14. Beginning on August 26, MIRS submitted and sought SFBR-MI’s confirmation 

that it would deliver railcars to XKT for movement and placement by MIRS as planned.  After 

three requests, we had not received a response.  Ironically, August 26 was the same day that I  

received SFBR-MI’s Submission falsely accusing LMI of seeking to blockade XKT and others 

on Mare Island.

15. There was some urgency as XKT had indicated that they believed that at least one 

car was en route, or about to be en route, to Mare Island.  On August 31, I sent a more formal 

letter.  (See Ex. C)  SFBR-MI did respond to this last letter, and we are in the process of 

coordinating the XKT delivery. 
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Potential Rail Shipments in Connection With Soil Remediation Projects at Mare Island 

16. To understand the events surrounding the potential rail movements of 

contaminated soil discussed in SFBR-MI’s Submission, it is important to understand who is 

responsible for these projects and the role played by the various entities mentioned in the 

Submission.  Based on a reading of SFBR-MI’s Submission, one might think that several third 

party shippers – including USAE, CSI, Magnus, and TurnKey – were requesting rail service that 

LMI refused to allow.  But SFBR-MI was well aware not only that the soil in question was 

owned by LMI, and that LMI was thus the ultimate shipper here, but also that LMI was taking 

steps to make rail service a possibility. There could be no question that LMI was the owner of 

the soil and that SFBR-MI was well aware of this considering the number of meetings, 

correspondence, and communications that SFBR-MI has participated in within the past year 

involving LMI, the City, Mare Island businesses, and the environmental remediation 

subcontractors.

17. In 2002, the U.S. Navy and the City transferred 653 acres of land to LMI.  Today, 

approximately 500 acres is still owned by LMI,  including the property at both of the 

environmental remediation sites mentioned in SFBR-MI’s Submission.  LMI has primary 

responsibility for clean up of these sites.  LMI owns the soil and the property on which the soil 

sits, and it has entered into agreements with CH2M Hill (“CH”) pursuant to which CH serves as 

LMI’s the primary contractor on these environmental remediation projects.   

18. The other entities mentioned in SFBR-MI’s Submission – USAE, Magnus, 

TurnKey and CSI – are CH’s subcontractors (or sub-subcontractors) or potential subcontractors 

seeking to perform work on environmental remediation projects managed on LMI’s behalf by 

CH.  LMI has no direct contractual relationship with these entities. 
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19. In mid-June 2010, LMI became aware that one of CH’s subcontractors (USAE) 

was considering using rail for transportation of soil at the former Crane Test Area (“CTA”).  

Sheila Roebuck, LMI’s Environmental Director, describes how we learned of this in her verified 

statement at ¶2.  As Ms. Roebuck explains in her statement, LMI immediately informed CH that 

rail transportation was possible, but several logistics needed to be addressed. 

20. The fact that we did not learn of this potential from SFBR-MI is surprising.

SFBR-MI was well aware that it could not operate on Mare Island, but it nevertheless made a 

proposal to USAE in conjunction with SFBR-MI’s affiliate Waste Solutions Group calling for 

SFBR-MI to move cars directly to the site of the remediation project.  (See Ex. F)  SFBR-MI 

made no effort to contact LMI or MIRS to work out arrangements for MIRS to exchange cars 

with SFBR-MI so that the delivery of empty cars, and pickup of loaded cars could actually take 

place.

21. Nonetheless, far from blockading rail service, LMI worked hard to make it a 

possibility despite the late notice, including by pushing for necessary governmental approvals (as 

Ms. Roebuck describes in her VS, ¶¶ 4-8) and working with MIRS, the City of Vallejo and 

SFBR-MI to arrange logistics for MIRS to exchange railcars with SFBR-MI.  LMI never said 

loading could not occur on the Island, contrary to what SFBR-MI would have the Board believe.

SFBR-MI and Mr. Gavrich pay a tremendous amount of attention to this issue, but are not able to 

attribute any statements supporting this notion to LMI, and.  This was done seemingly without 

making any effort to ascertain what LMI actually did communicate to CH. 

22. In fact, LMI and MIRS spent much of July attempting to have cars loaded on 

Mare Island and to coordinate the rail service,  after belatedly being notified of the potential for 

such service.  LMI made it clear that, although we could not allow SFBR-MI to come on to Mare 
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Island, MIRS had been hired to provide switching service on Mare Island and would be available 

to move cars for loading in connection with this potential soil movement.  My July 8, 2010 letter 

to CH (See Ex. D) is one example of the many communications in which LMI made this clear.  

Ms. Roebuck attaches others to her statement. 

23. Oddly, during the same period in July when LMI and MIRS were working hard to 

facilitate the rail movement of soil from the CTA project, Mr. Gavrich suggests that no such 

efforts were going on.  Mr. Gavrich testifies, for example, that “[t]he next thing I knew, Jacob 

Park, wishing to follow-up on what we had discussed, exchanged e-mails with MIRS on July 26, 

2010 and July 27, 2010.”  Gavrich Aug. 16 V.S., ¶ 13. In fact, as Mr. Peterson discusses in his 

statement, there were email exchanges over the weeks preceding this exchange, including a 

proposal from MIRS to which Mr. Park responded on July 12 with:  “Sounds like a plan.” See

Peterson Sept. 2 V.S., ¶ 10, Ex. F. 

24. Underscoring the effort that LMI undertook to facilitate (rather than block) the 

potential use of rail for these shipments, Mr. Aromi of CH wrote to LMI in late July, after CH’s 

subcontractor had decided to go forward with the truck option to avoid delays, to express his 

appreciation for LMI’s efforts.  He wrote:  “Please accept my appreciation for the efforts of you 

and your staff to attempt to make this possibility real.”  (See Ex. E) 

25. During the discussions concerning the logistics of these rail movements, LMI 

determined that the best place for exchanging cars was near the east end of the Causeway.  

Railcars (10 cars or longer) could sit at this location for short periods of time without impacting 

traffic or affecting commerce on Mare Island.  LMI considered whether SFBR-MI and MIRS 

could exchange cars adjacent to the Alstom facility (which SFBR-MI currently serves), but 

concluded that an exchange of railcars there was not feasible because it would require blocking 
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streets, thereby negatively affecting other businesses and residents on Mare Island, and could 

interfere with Alstom’s use of its premises.  LMI also preferred that SFBR-MI not operate on 

LMI-owned trackage on the Island beyond the Alstom facility.  LMI discussed these issues 

primarily with CH as the prime contractor for the work.  SFBR-MI, for its part, ultimately agreed 

to the exchange location on City track on August 7. 

26. At several points in SFBR-MI’s Submission, (pp. 7, 11, 12, 13) SFBR-MI 

mischaracterizes LMI’s position as being that no loading of railcars could occur on the Island, 

when in fact LMI’s position was only that SFBR-MI could not operate on LMI-owned trackage 

on the Island.  SFBR-MI’s suggestion that LMI instructed that there be no rail service 

whatsoever is just flat wrong. SFBR-MI cannot point to any statement to this effect made by 

anyone at LMI, because there was none.  Instead, SFBR-MI quotes a comment by one bidder for 

a subcontract with CH2M Hill, Turn-Key Construction Services, Inc. (“TurnKey”), in which 

Turn-Key says that “CH2M Hill ha[d] stated to [Turn-Key] that there will be no direct loading of 

rail cars on Mare Island.”  Submission, p. 7.  However, I know that LMI issued no such 

instruction.  And, CH2M Hill likewise understood that LMI was not forbidding any railcar 

unloading on Mare Island, as Mr. Aromi confirms in his statement (where he explains that “To 

my knowledge, LMI has never indicated to CH that rail cars could not be loaded on LMI 

property”). See Aromi V.S., ¶ 6. 

27. LMI is satisfied that MIRS and LMI did all that could reasonably have been done 

under the circumstances to make rail transportation of the contaminated soil removed from the 

CTA project a possibility.  In the end, however, with rail logistics not yet finalized and 

governmental approval for a switch to rail not yet obtained, CH and subcontractors moved to 

avoid delay to the remediation work which would have had serious cost implications, by locking 
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in truck transportation, which had been fully considered and previously approved by both 

regulatory agencies and the public, and which proceeded without delay.

28. SFBR-MI’s August 7, 2010, agreement to exchange cars with MIRS on the City 

of Vallejo trackage across the Causeway from Mare Island was too little, too late.  Although 

SFBR-MI takes credit for agreeing to this arrangement, it does not disclose that its “agreement” 

occurred more than one week after CH’s and its subcontractor had already determined that the 

rail transportation move was no longer viable. 

29. SFBR-MI also takes issue with LMI’s response to a potential shipment of soil 

from another remediation project on the Island, this one in connection with Building 493/971 

Work.  Again, LMI would have been the shipper of this soil too.  But SFBR-MI’s reliance on 

this example is all the more bizarre given that the one subcontractor that had proposed rail 

transportation was not selected by CH and the other was not even a bidder, as Mr. Aromi 

explains. See Aromi V.S., ¶ 2.  As a result, there was no potential rail movement at all.  

Moreover, LMI would in any event have been prepared to pursue the rail option for this project, 

just as we pursued that option in connection with the CTA project.
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VERIFIED STATEMENT  

OF

RANDOLPH V. PETERSON 

1. My name is Randolph V. Peterson.  I am a member and manager of Tri-City 

Railroad Company, LLC (“TCRY”), a Class III rail carrier licensed by the Surface 

Transportation Board (see Finance Docket Nos. 33653, 33888 & 34994) with operations in 

Olympia and Richland, Washington.  TCRY, and its predecessor Livingston Rebuild Center, 

Inc., have successfully conducted rail operations, including extensive switching of spur and 

industrial trackage, since 1998.  TCRY also operates under the business name Tri-City & 

Olympia Railroad Company, reflecting its operation in both the Tri-City and Olympia, 

Washington areas.  I am also the President of T&O Railroad Company, Inc., a Washington 

corporation licensed to do business in the State of California, and operating in California as Mare 

Island Rail Service or “MIRS.”  MIRS is a contract provider of railroad switching services, 

drawing on the experience of the managerial and operating employees of TCRY. 

2. I have previously submitted a verified statement in this proceeding.  I am 

providing this statement in response to the Supplementary Submission Based Upon New 

Demands for Service filed by San Francisco Bay Railroad-Mare Island (“SFBR-MI”).

3. My statement addresses three topics: 

(a) The efforts MIRS has undertaken to facilitate the delivery of railcar 

shipments to XKT Engineering, including the arrangements MIRS has 

made to locate locomotives on Mare Island, and to work out arrangements 

to facilitate the unloading by XKT of cars delivered by SFBR-MI and 

exchanged with MIRS for further movement by MIRS on Mare Island; 
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(b) The efforts MIRS undertook in an attempt to facilitate potential movement 

of contaminated soil from Mare Island to off-Island disposal locations, 

again including extensive discussions with SFBR-MI about logistics for 

the exchange of railcars; and  

(c) The more general steps MIRS has taken since February 2010 to put itself 

in a position to facilitate movement of railcars on Mare Island, and the 

lack of cooperation by SFBR-MI, which may suggest that SFBR-MI’s real 

motivation is access to LMI’s property on Mare Island rather than a bona 

fide desire to provide rail service to potentially interested businesses.

MIRS’s Preparations and Readiness to Facilitate Deliveries to XKT Engineering 

4. For the past several months, MIRS has undertaken considerable effort to facilitate 

the delivery of rail shipments to XKT Engineering.  For example, upon learning of a potential 

rail shipment to XKT, on February 16, 2010, I telephoned Mr. Jacob Park at SFBR-MI 

requesting SFBR-MI’s demurrage tariff and service schedule, so that MIRS could be prepared to 

facilitate the movement of potential shipments to XKT.  On that same day, I e-mailed Mr. Tom 

Sheaff at LMI to inform him of my most recent conversation with XKT concerning logistics to 

facilitate the contemplated move and to confirm that MIRS would have its car mover shipped to 

arrive that weekend.  Although the XKT shipment ultimately did not materialize, MIRS was in 

position to make the delivery to XKT the following week.  At the same time, MIRS also 

undertook responsibility for cleaning switches to ensure proper operation of the rail facilities.

(See Exs. A, B) 

5. LMI has always been cooperative with facilitating the movement of rail 

shipments for XKT, and both LMI and MIRS have been deeply involved in attempting to 
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coordinate the movements for XKT.  (See Ex. C)  In fact, MIRS made arrangements to move the 

rail car mover to Mare Island at considerable expense.  For example, MIRS spent approximately 

$9,000 to rent and relocate to Mare Island a railcar mover (model SWX465Be, manufactured by 

Shuttlewagon) so that MIRS would be able to move railcars on Mare Island.  The rail car mover, 

which arrived on or about February 22, 2010, was in place to accommodate the potential 

movement of nine cars to XKT referenced in LMI’s February 9, 2010, e-mail to MIRS (although 

those shipments never materialized).   

6. In April 2010, after MIRS learned that SFBR-MI would not participate in a “two-

railroad” arrangement (i.e., one involving the exchange of railcars with MIRS rather than SFBR-

MI’s own direct access to the trackage on Mare Island), and that SFBR-MI would not pursue the 

movement of railcars to or from the Island until the STB proceedings were resolved, MIRS 

moved the railcar mover off of Mare Island.   

7. I remained in close contract with LMI and potential rail customers at Mare Island 

to be sure that sufficient and proper equipment would be available to serve Mare Island 

customers as needed.  For example, recently, I have been busy making arrangements to move 

carloads of steel that are to be delivered by SFBR-MI to XKT, which SFBR-MI will exchange 

with MIRS for further movement by MIRS on Mare Island.  In connection with this potential 

movement, on August 9, 2010, I e-mailed Mr. David Gavrich regarding arrangements for 

relocating one of our available locomotives to Mare Island.  (See Ex. D1)

MIRS’s Efforts To Facilitate The Movement Of Contaminated Soil  

8. On June 16, 2010, I learned that rail was being considered for the removal of 

contaminated soil from Mare Island.  On June 17, 2010, I participated in a telephone conference 

1 Note that the reference in this email to “July 7” is an error.  The referenced telephone conversation took place on 
Saturday, August 7, 2010. 
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that included representatives from LMI and CH2M Hill, LMI’s environmental remediation 

contractor.  I learned during the call that the projected car loading would begin August 1, 2010, if 

the rail option was chosen.  A representative for USAE, CH2M Hill’s subcontractor responsible 

for the soil remediation project, was not on the call.  CH2M Hill informed me, however, that 

USAE would contact me as soon as possible.  During the same telephone conference, LMI 

informed me that it was interested in taking steps to accommodate these rail movements. (See 

Ex. E) 

9. Two weeks later, on Friday, July 9, 2010, USAE contacted me for the first time 

and informed me that an on-site meeting might be scheduled to take place the following Monday, 

July 12, 2010, at 11:30 am.  At that point, USAE told me that the meeting was tentative.  As it 

turned out, a meeting did take place on July 12, but I had a previous commitment and could not 

attend.

10. Although I was not able to attend the July 12 meeting, I had previously attempted 

to reach agreement with SFBR-MI regarding logistics for exchanging cars between MIRS and 

SFBR-MI.  On July 11, 2010, I had sent an email to SFBR-MI outlining MIRS’s plan for the 

handling of railcars on Mare Island in connection with this project, and providing my 

preliminary suggestions as to the logistics for the exchange of railcars between MIRS and SFBR-

MI.  (See Ex. F)  On July 12, 2010, SFBR-MI emailed a reply stating, “Sounds like a plan,” 

which I took to mean that SFBR-MI was in agreement with my July 11th email.  (See Ex. F)  (As 

it turned out, the specific exchange location I had suggested would not have been feasible, for 

reasons that Mr. Sheaff explains in his statement.)  

11. During this entire period, LMI was on board with and supportive of MIRS’s 

efforts to figure out the logistics of the rail option.  In connection with LMI’s efforts to obtain 
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necessary approvals for the use of rail transportation, LMI contacted me about interfacing with 

CH2M Hill and compiling a proposal for CH2M Hill describing the rail plan logistics.  (See Ex. 

G)

12. In a further effort to facilitate the consideration of a rail option – and with the 

complete support of LMI – on July 15, 2010, I emailed USAE, CH2M Hill’s subcontractor, with 

MIRS’s rates to place, switch, spot, and pull railcars.  In an effort to be as accommodating as 

possible, I noted that MIRS would provide the service based on USAE’s work schedule.  At the 

same time, LMI was working on its end to determine its invoicing terms and process.  (See Ex. 

H)

13. Meanwhile, I was still waiting for SFBR-MI to provide MIRS with demurrage 

terms and conditions, which I had had requested from SFBR-MI in February but had not yet 

received.  Despite at least four requests for the tariff information to SFBR-MI, the most recent 

being on August 27, 2010, SFBR-MI has never provided MIRS with this information (See Ex. I). 

14. On July 27, 2010, LMI informed me that USAE and CH2M Hill had withdrawn 

their proposal to use rail to transport the soil for the CTA project.

15. On Saturday, August 7, 2010, I received a call from SFBR-MI’s David Gavrich, 

with whom I had not previously spoken.  He followed up the telephone call with an email to me 

indicating that SFBR would allow the exchange of rail cars to occur on the City of Vallejo 

trackage – a complete reversal of its prior position.  (See Ex. J)  However, SFBR-MI made this 

offer only after learning that USAE and CH2M Hill had elected to forgo the rail option. 

MIRS’s Steps Since February 2010 to Facilitate Switching of Railcars on Mare Island on 
Behalf of LMI  

16. In addition to the efforts MIRS undertook to facilitate use of rail in connection 

with the specific movements discussed in SFBR-MI’s Submission, all of which had the full 
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support of LMI (including arranging the movement of locomotives and exchange locations), 

MIRS has consistently undertaken efforts in conjunction with LMI to facilitate the potential 

switching of railcars on Mare Island—the task for which MIRS was hired by LMI.  LMI has not 

attempted to erect any blockade against the movement of railcars to and from Mare Island. 

17. For example, in February 2010, MIRS arranged for the movement to Mare Island 

of the equipment needed to clean and repair track at Mare Island.  At the same time, MIRS 

personnel were dispatched from Richland, Washington to perform cleaning and repair.  (See Ex. 

B)  That maintenance equipment remains on the Island today.  

18.  In addition, as noted above, MIRS has stood ready to return a railcar mover (or 

locomotive) to Mare Island at any time.  TCRY and its affiliated companies own nine 

locomotives and lease two additional locomotives all of which are currently located in Richland, 

Washington.  We remain ready, willing and able to provide locomotive power to service Mare 

Island.





From: Randolph Peterson <rvpeterson@me.com>
Date: February 16, 2010 2:10:29 PM PST
To: Tom Sheaff <Tom.Sheaff@lennar.com>
Cc: Rydel Peterson <rydel@tcry.com>
Subject: City line

Good afternoon Tom,  I called and spoke with Jake at sfbr this 
morning about status of the City tracks.  Jake reported that they 
would use a Cal Northern locomotive and don't yet have a rate 
established for service.  We discussed the XKT cars that possibly 
could be diverted.  He is going to call me this afternoon or in the 
morning with a rate.  I will call you to discuss as soon as I receive it.  
I spoke with Gregg Forbes at XKT.  He told me he thought four (4) of 
the nine cars may be at Roseville.  I don't know if those four could be 
diverted but the other five, I believe could be.  With that in mind, and 
with your approval, I would suggest we have the car mover shipped 
so it will arrive this coming weekend.  We then are ready to make 
delivery to XKT next week.  They would reserve making a diversion 
decision until they know the cost so to compare against the current 
method of transload.  I will stay in contact with XKT on this item.

Jake stated they don't have the signals operational and intend to had 
flag the crossings through town.  I believe the FRA waiver has 
expired but that is just my opinion.

Craig has not yet returned by call from earlier this morning.

Randy
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From: �rvpeterson <rvpeterson@me.com>
�Subject: �Cleaning switches 
� Date: �February 25, 2010 10:08:23 AM PST
� To: �Sheaff Tom <Tom.Sheaff@lennar.com>
Cleaning more switches this morning.

Sent from my iPhone
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From: �rvpeterson <rvpeterson@me.com>
�Subject: �Orange horse is on Island. 
� Date: �February 22, 2010 12:22:35 PM PST
� To: �Sheaff Tom <Tom.Sheaff@lennar.com>

Sent from my iPhone

B-2



From: �Sheaff Tom <Tom.Sheaff@lennar.com>
�Subject: �In-bound to XKT
� Date: �February 9, 2010 8:32:40 AM PST
� To: �Peterson Randolph <rvpeterson@me.com>
� Cc: �Bottini Al <albottini@xktengineering.com>

Randy: Al and I just spoke. He has 9 in bound cars, and we both 
have questions about the logistics and rates to get them to Mare 
Island. Al wants to make sure that this is seemless and avoids 
the worst case scenario, which would be that there is a dispute 
somewhere along the line and XKT's material is stuck 
somewhere.

Can you coordinate this with XKT?
Also, do you know if PG&E reinstalled the track at Butte Street?

Tom Sheaff
707-562-4003
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From: Randolph Peterson [mailto:rvpeterson@me.com] 
Sent: Monday, August 09, 2010 10:24 AM
To: Gavrich David
Cc: Paul Petit; Rydel Peterson
Subject: City of Vallejo rail traffic movement

Dear David,

Thank you for the email confirming and clarifying our conversation earlier in 
the day on July 7. I would like to initially respond with the questions below, 
and then I plan to meet with LMI first thing this coming week to discuss your 
proposal.

CTA Work: In spite of the efforts of all parties, it is my understanding from 
LMI that soil transportation by rail is no longer a viable option for LMI's 
contractor, CH2M Hill, who has sub-contracted this portion of the clean up of 
LMI's property to USAE. LMI would be the shipper in this case. Has USAE 
indicated to you in the past week that this is still an option?

Tariff Rate: On July 19, 2010, I followed up on my original February 17, 2010 
request to SFBR to provide tariff rates for moving railcars on the City track 
interchanged with CNRR at Flosden siding as well as SFBR’s demurrage tariff 
and daily service schedule. To be clear this request for rates is on behalf of LMI 
(the shipper). We would appreciate a response from you.

With regard to the issue of locomotives, we will relocate one of our eleven (11) 
engines to the Island. 

Again thank you for your call and followup note and I look forward to working 
with you moving rail traffic through the City of Vallejo, 

Randolph.
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From: �Roebuck Sheila <Sheila.Roebuck@Lennar.com>
�Subject: �Mare Island CTA Rail Haul Specifics
� Date: �June 16, 2010 2:00:00 PM PDT
� To: �Peterson Randolph <rvpeterson@me.com>
� Cc: �Crim Dick <Dick.Crim@CH2M.com>

Dear Randy, 
This is a follow up to the voicemail I left earlier, related to potential use 
of the rail to transport wastes away from the Crane Test Area (also 
referred to as the CTA, and located on the northwest corner of the 
intersection of Azuar Drive and A Street - see area highlighted in yellow 
on attached exhibit). 

Our environmental contractor is CH2M Hill, and their Construction 
Supervisor for the remediation project is Dick Crim. In the attache 
email, he has provided answers to the questions you asked via voice 
mail, in your message this morning. Please let us know when we could 
set up a call, so we can touch base and see if we can answer any 
additional questions you or CH2M Hill may have. If you would be 
available some time tomorrow, that would be ideal. 
Thanks, 
Sheila

Sheila Roebuck
707-557-8223
415-640-5921 (cell)
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� From: �Jacob Park <jacob@sfbayrail.com>
�Subject: �Re: CH2M Hill outbound rail move from 

Mare Island
� Date: �July 12, 2010 9:32:37 AM PDT
� To: �Peterson Randolph <rvpeterson@me.com>

Randy - Sounds like a plan.  I am walking the job today and I 
will let you know of any pending changes.  Regarding the 
crossings 8 of the 11 are in operation.  The other 3 will be in 
operation before the end of the month.  Lets talk before the 
project to discuss any further issues.  I hope you had a great 
Independence Day.

Thank you.

Jake
SFBR Co.

On Jul 11, 2010, at 11:57 PM, Randolph Peterson wrote:

Jake, it's my understanding the potential outbound rail move of 
250 cars would begin on or about August 16th and be completed 
September 21st.  The load schedule would be single day shift of 
approximately ten cars each work day Monday through Friday 
(50 cars per week) over the five week period.  

Please confirm the at grade crossing safety warning systems 
through the City of Vallejo will have been reactivated in 
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accordance with applicable CFR code prior to delivering the 
first inbound empties.  

We will also need to confirm the schedule time for receiving the 
daily inbound empties (approximately ten) and the daily 
outbound loads ( approximately ten).  A cut of inbound empties 
in the morning and a return cut of outbound in the afternoon?  If 
you pull the empties through town, you could cut away just 
across the causeway and pull in the Alstom spur. We would 
connect and pull past to clear.  We'll place the outbound loads so 
the first car is clear of the Alstom spur.  I understand you park 
your locomotive there.  We'll need to coordinate so to minimize 
handoff time.  

I understand SFBR or Cal Northern will be arranging car 
ordering.  

Car placement of ten per day and with the contractor loading ten 
per day will prevent demurrage from becoming an issue.  

Thanks
Randolph
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From: Roebuck Sheila 
<Sheila.Roebuck@Lennar.com>

Subject: Re: Fwd: CH2M Hill outbound rail 
move from Mare Island 

Date: July 13, 2010 11:09:55 AM PDT 
To: Randolph Peterson 

<rvpeterson@mac.com>
Cc: Sheaff Tom <Tom.Sheaff@lennar.com>

Randy,
Thanks for forwarding. Just so you know, I was told, after the 
meeting that took place here on Mare Island yesterday, that 
the SFBR representatives had said that they planned to 
bring 20 cars to the island at a time, and remove that same 
number once all were filled. They also said that removal from 
and delivery to Mare Island of the 20 cars, would be at night. 
This is in conflict with the information communicated in your 
forwarded email. It would be better for us, in a number of 
ways, if we could go with the 10 cars per day, and daytime 
operation, unless there are overriding concerns of which we 
are not currently aware.

I believe Dick Crim of CH2M Hill will be asking for a 
combined proposal that describes the totality of the rail plan 
logistics - number of cars, timing, location of handoff, etc., by 
this Wednesday. I believe you should be contacted about 
that directly. If that does not occur by COB today, please let 
me know.

One last item, you got the spelling of my name correct in the 
email address, but it looks like my last name in your address 
book entry is incorrectly spelled. Please note the correct 
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spelling, so future correspondence is more likely to reach 
me.
Thanks,
Sheila

Sheila Roebuck 
707-557-8223
415-640-5921 (cell) 
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From: Randolph Peterson [rvpeterson@mac.com]
Sent: 02/18/2010 01:00 AM PST
To: Jake Park <jacob@sfbayrail.com>
Cc: Tom Sheaff
Subject: Information Request SFBR 2-17-10

Jake Park
Manager of Operations
San Francisco Bay Railroad

Jake, it was a pleasure to visit with you by telephone earlier 
today and yesterday.  Lennar Mare Island, LLC. (LMI) owns 
certain railroad track on Mare Island connecting with railroad 
track owned by the City of Vallejo at a point just on the west 
side of the Mare Island Causeway that crosses Mare Island 
Straight.  It is my understanding the City owns railroad track 
beginning there and travels easterly for approximately two miles 
to a point (Flosden Siding) connecting with track owned by the 
Union Pacific Railroad (leased & operated by California 
Northern Railroad "CNRR").

It is my understanding that the City of Vallejo has contracted 
with San Francisco Bay Railroad (SFBR) to operate and 
maintain this two miles of track it owns.

LMI has contracted with Mare Island Rail Service (MIRS) to 
manage, maintain and operate the track it owns on Mare Island.  
LMI has tenants on Mare Island that desire to have rail service 
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available as an option to their present methods of receiving/
originating freight.

In order evaluate the rail option, MIRS requests that SFBR 
provide its tariff rate for moving railcars on the City track, 
interchanged with CNRR at Flosden Siding.  MIRS understands 
the LMI tenant Alstom will receive railcars from SFBR directly, 
otherwise all cars would be placed by SFBR on LMI's private 
industry track beginning at the point of connection just on the 
west side of the Mare Island Causeway and not past Railroad 
Avenue (approximately 800').  MIRS will place returning 
railcars for pickup by SFBR at the same location.

Also, please provide the SFBR demurrage tariff applicable for 
all railroad owned/marked cars if different than that of CNRR 
and SFBR's daily service schedule.

Providing this requested information will allow us to better 
evaluate the economic viability for utilizing rail on Mare Island.

Thank you and we look forward to receiving this requested 
information at your earliest opportunity.

Sincerely,

Randolph Peterson, Manager
Mare Island Rail Service
509 554 0503
690 Walnut Ave.  Suite 100
Mare Island, Vallejo, CA  94592

I-2



I-3



From: Randolph Peterson <rvpeterson@me.com> 
Date: August 27, 2010 2:17:20 PM PDT 
To: Gavrich David <david@sfbayrail.com> 
Cc: Park Jake <jacob@sfbayrail.com> 
Subject: Rate Request LMI/XKT 

David,

Was wondering when you might be able to reply to the rate request sent to you on the 23rd? Al 
is nervous about a smooth exchange of cars and doesn't want any delays. I don't see that there 
should be any. If there is any that you see, please let me know.   

Once we know your service schedule, we can get setup for our pickup / drop off there on the 
east side of the causeway.  

He said they expect the first of the forty cars to begin to show up the first week in October.   

Randolph
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From: �Gavrich David <david@sfbayrail.com>
�Subject: �Proposed Compromise On Rail Service To 

Mare Island
� Date: �August 7, 2010 7:42:12 PM PDT
� To: �Peterson Randolph <rvpeterson@me.com>

Randolph - As follow-up to our phone conversation today, I told 
you that San Francisco Bay Railroad - Mare Island (SFBR-MI) 
wants to do everything we can, within reason, to make rail 
service available to shippers on Mare Island. We have had recent 
demands for service from three entities with projects on the 
Island:  (1) USA Environment, the contractor selected to clean-
up the US Navy's former Crane Test Area on Mare Island, which 
has approximately 24,000 tons of waste soils to be removed 
from the site in the period between late August and late 
September, 2010 (240 railcar loads); (2) CSI, Inc., a company 
bidding on the clean-up of 2,300 tons of waste from FOPL 493, 
Building 121 on Mare Island for a project which is expected to 
move sometime in October, 2010 (23 railcars); and (3) XKT, 
who has informed SFBR-MI that they want 40 cars of steel 
delivered to their Mare Island facility between the end of 
September and early November (40 railcars).

The above projects have a total demand for more than 300 cars 
to move off and on Mare Island in the next few months. This is a 
great opportunity for SFBR-MI, MIRS, and the shippers on 
Mare Island. On the USA Environment project alone, the 
shipment of waste by direct rail from the Island will reduce 
truck traffic on local roadways and highways to Southern 
California by more than 1,200 trucks; reduce fossil fuel use by 
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an estimated 100,000 gallons; reduce emissions of CO2 
greenhouse gases by an estimated 2.2 million pounds; and 
finally, save the project more than $300,000 in transportation 
costs compared to long-haul trucking. Since this is a former 
Navy facility, I assume that the US taxpayers will be ultimately 
paying the tab, so there is a significant benefit to the taxpayer by 
using direct rail from the Island.

Against that background, your e-mail to Jacob Park regarding 
how MIRS and SFBR-MI might coordinate rail movements said: 
"If SFBR is unwilling to allow "exchange" of the cars ( twenty 
or otherwise) to occur across the causeway on the City Line, this 
rail move will not happen."  

In the interest of trying to get a long overdue re-start of rail 
service to and from Mare Island, today I proposed to you that 
SFBR-MI would indeed be willing to allow the exchange of cars 
with MIRS on the track that is alongside the roadway at the 
Vallejo end of the causeway, just before the crossing to Mare 
Island Way. That is a track that is currently under our agreement 
with the City of Vallejo, and under our exemption with the STB. 
I even extended to you the offer for your MIRS qualified crews 
to use our locomotives to pull empty trains across the bridge and 
deliver cars onto Mare Island. I hope that you and LMI will see 
that we are offering a major "olive branch" in order to bring rail 
service back to shippers on Mare Island. Of course, we'll need 
the appropriate indemnifications and insurance for you to 
operate our locomotives across that track, but if there's the will 
to get this done, there's a way to get it done. There is certainly 
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the will on our part, and we hope there is on yours and LMI's as 
well. 

Please call me anytime over the weekend on my cellphone if 
you have questions or suggestions. We need to move forward 
with dispatch if we are going to meet the scheduling needs of the 
shippers requesting service.

Sincerely,

David Gavrich
President & CEO
San Francisco Bay Railroad
100 Cargo Way @ Pier 96 Railyard
San Francisco, CA 94124

Tel: (415) 642-7177
Fax: (415) 642-7174
Cell: (415) 515-3703

www.sfbayrail,com
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VERIFIED STATEMENT 

OF

SHEILA ROEBUCK 

1. My name is Sheila Roebuck.  I am the Environmental Director at Lennar Mare 

Island, LLC (“LMI”).  My primary role at LMI is to work within the LMI team to oversee the 

environmental remediation of the Eastern Early Transfer Parcel portion of Mare Island, which 

includes over 600 acres on Mare Island.  I am providing this statement in response to the 

Supplementary Submission Based Upon New Demands for Service filed by San Francisco Bay 

Railroad-Mare Island (“SFBR-MI”).

2. The first mention of the possibility of rail transportation in connection with the 

Crane Test Area (“CTA”) environmental remediation project of which LMI is aware was made 

by Dick Crim of CH2M Hill Constructors, Inc. (“CH”) on June 10, 2010.  He raised the issue in 

connection with his inquiry to me whether certain alternative waste disposal sites were 

acceptable to LMI, and also whether rail transportation would be an option in connection with 

the CTA remediation.   

3. On June 15, 2010, I responded, approving the alternative waste disposal sites and 

indicating that rail transportation would be a possibility, but that CH’s subcontractor would need 

to coordinate with Randy Peterson of Mare Island Rail Service (“MIRS”).  My June 15, 2010 

email to Mr. Crim is Exhibit A. 

4. Because rail transportation had not been included as an option in the approved 

Feasibility Study/Remedial Action Plan (FS/RAP) for the CTA site, however, that mode of 

transportation would require further approval from the California Department of Toxic 
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Substances Control (“DTSC”), and Mr. Crim and I agreed that CH would contact DTSC to 

obtain such approval. 

5. CH contacted DTSC, and DTSC responded by saying that because the original 

FS/RAP contemplated removal by truck only, the rail option could not be approved without 

some form of public participation, allowing for community input.  The Mare Island Restoration 

Advisory Board (“RAB”) had a meeting scheduled for July 29, 2010, and DTSC agreed that the 

RAB would be an appropriate forum for such public comment. 

6. LMI moved swiftly to get the rail option on the RAB agenda, which had already 

been finalized and distributed.  On July 20, 2010, LMI put in a request to Shelly Samaritoni of 

CDM, a consulting firm representing the U.S. Department of the Navy on RAB issues, asking 

that an item titled “Potential Use of Railroad during Implementation of the Crane Test Area B.1” 

(the “CTA Item”) be added to the RAB agenda for the July meeting.  LMI’s request is Exhibit B. 

7. On July 21, 2010, Ms. Samaritoni indicated that the RAB agenda had already 

been mailed out and that any changes to the agenda would need to be approved by the Navy 

directly.  Ms. Samaritoni’s response is also part of Exhibit B. 

8. On the same day (July 21), LMI made such a request to Heather Wochnick, the 

Acting Lead Remedial Project Manager at the Navy, and LMI offered to assist by getting a 

revised announcement in the local newspaper the same day.  The Navy agreed to the change, and 

Carolyn Moore of CDM indicated that the CTA Item would be added to the agenda.  On July 22, 

LMI provided RAB members with a revised agenda and notice, and additionally provided a 

PowerPoint presentation to DTSC, addressing the rail transportation option.  (The presentation is 

Exhibit C.) 
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9. On July 26, 2010, LMI learned that CH’s subcontractor, USAE, had withdrawn its 

request to use rail transportation in connection with the CTA work.  Because the request to use 

rail had been withdrawn, and CH had accepted the withdrawal, LMI had no choice but to 

withdraw the CTA Item from the RAB’s agenda.  Mr. Crim’s email requesting the withdrawal of 

this agenda item, together with his email alerting LMI that CH's subcontractor has withdrawn the 

rail option, is Exhibit D.  LMI had devoted substantial effort to placing the item on the agenda 

and believed that the rail option was worthwhile, if it could be made to work.  
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