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CSX TRANSPORTATION, INC'S REPLY IN OPPOSITION TO SECOND MOTION 
TO COMPEL OF TOTAL PETROCHEMICALS USA, INC. 

The Second Motion to Compel ("Second Motion") filed by Total Petrochemicals 

USA, Inc. ('TPI") in this pioceeding has as little merit as the first. Like TPI's First Motion to 

Compel demanding production of intemal costing infonnation that the Board has long held to be 

irrelevant and nondiscoverable, its Second Motion is characterized by a complete failure to 

satisfy the prerequisite for any motion to compel: to "demonstrate a real, practical need for the 

inforination" requested. Coal Rate Guidelines. Nationwide, 1 I.C.C.2d 520, 548 (1985) 

("Guidelines"). TPI's inability to meet its burden is not surprising. TPI has posed many 

hundreds of discovery requests, and CSXT has produced hundreds of gigabytes of data and over 

45,000 pages of documents in response to those requests. Because CSXT has only objected to 

requests that plainly are irrelevant, call for privileged information, or otherwise seek information 



I not discoverable in a SAC case. TPI's Second Motion demands information that is far outside the 

j scope of appropriate discovery. TPI insists on access to irrelevant Sensitive Security Infomiation 

("SSI"), demands produclion of ten-year-old RTC studies that have no conceivable utility in 

developing or testing a SARR in this case, and even attempts to bolster its Motion by pretending 

that CSXT has refused to produce certain information that TPI first demanded on October 27 

(after the close of discovery) when CSXT has done no such thing. Despite its rhetoric. TPI's 

motion boils down to requests for a few categories of information to which it is not entitled and 

M that CSXT told TPI long ago CSXT would not produce; and complaints that at the time TPI filed 

its motion CSXT had not yet completed production of supplemental information that TPI 

' demanded on October 27. 

• Moreover, TPI's extraordinary delay in filing this motion to compel - which was 

filed a month after the scheduled close of discovery, two-and-a-half months after the date to 

which CSXT agreed to extend the deadline for filing motions to compel, and four months after 

CSXT asserted most ofthe objections TPI challenges in the Second Motion - is alone sufficient 

grounds to deny the Motion. Indeed, the fact that TPI waited to file this untimely and 

i 
unmeritorious motion until November 16 - thus under 49 C.F.R. § 1114.31(a)(2) making 

I CSXT's Reply due on November 26, the day after Thanksgiving - raises questions about TPI's 

motivation for filing this motion. 
I. TPrS CLAIMS ABOUT THE PROPER SCOPE AND CURRENT STATUS OF 

DISCOVERY IN THIS PROCEEDING ARE UNFOUNDED. 

The Second Motion includes several substantial mischaracterizations that require 

correction before CSXT addresses the individual discovery responses challenged in the Second 

I Motion. First, the Second Motion's claim that the extraordinary and unprecedented nature and 

scope of TPI's discovery requests is justified entirely by the fact that the issue commodities are 



plastics and not coal is not credible. TPI has filed seven sets of discovery requests that total 872 

discovery requests including subparts,' and as CSXT demonstrated in its Reply to TPrs first 

motion to compel, many of TPI's requests are far outside the range of appropriate SAC 

discovery. See CSXT Reply to Mot. To Compel, at 4-5 (filed Nov. 15, 2010). The Board can 

judge for itself how reasonable it is for TPI to demand production of internal costing data that 

has been repeatedly found to be outside the scope of proper discovery, see id. at 5-8; to demand 

"working copies" of over a dozen separate computer programs, see Request for Production 

("RFP") Nos. 26, 28, 154 (Second Mot. Ex. 1 at 42-44, 126-27); to seek production ofthe entire 

highly confidential discovery and evidentiary recoid in a different case,̂  see RFP No. 152 

' (Second Mot. Ex. I at 124); and to demand detailed information and documents relating to 

• CSX's business relationships with one hundred forty-five different railroads, see Interrogatory. 

No. 6 & RFP No. 17 (Second Mot. Ex. 1 at 13-14; 34-35). None of these improper requests 

' could be justified by the fact that this case involves plastics shipments. As demonstrated below, 

the TPI discoyery demands at issue in this motion - e.g., that CSXT violate federal regulations 

• f 

I TPI's modus operandi for this litigation has been to treat any response to an interrogatory or 
I request for production as inadequate and unsatisfactory until all responsive data or information 

has been produced for every subpart to that discovery request. Consistent with that approach, 
.. each "subpart" is properly treated as a separate discovery request. Cf. Second Mot. at 14 
.| (moving to compel production of data responsive to one subpart of seven-subpart request for 

production). 

^ TPI's claim that its demand in RFP 152 that CSXT produce the entire discovery and 
evidentiary record and submissions in Seminole Electric Cooperative, Inc. v. CSX 
Transportation, Inc. was only intended "to ease the discovery burdens upon both parties" is not 
credible. See Second Mot. at 6 n.5. In the first place, RFP 152 demanded not just a copy ofthe 
discovery record from Seminole but also "[a] copy of CSXT's confidential/highly confidential 
Reply evidence and any errata, including all electronic files, data bases and workpapers 
supporting that filing." Second Mot. Ex. 1 at 124. It is not clear why TPI wanted to see CSXT's 
highly confidential reply to Seminole's evidence, but it certainly was not to "ease discovery 
burdens." Moreover, TPI's discovery requests and Seminole's discovery requests cover different 

I time periods (with Seminole generally asking for data from 2006-2008), and therefore producing 
outdated Seminole data to TPI would have done very little to ease CSXT's burden of responding 
to TPI's di SCO very requests. 
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I by giving TPI Sensitive Security Information and that CSXT produce 53,000 invoices that 

1 duplicate information already produced to TPI - are further examples of unnecessary and 
I 

improper discovery. 

Second, and more importantly, TPI's claim that "CSXT is continuing to produce 

information to TPI even now .. . without providing any clear indication as to when its production 

will be completed" is incomplete and misleading. Second Mot. at 3. CSXT's production of 

' documents and data in response to the discovery requests TPI posed within the discovery period 

W is complele, and has been for some time."' But while under the Board's schedule discovery was 

to close on October 15, TPI's new discovery requests did not stop on that date. Since October 

' 15, TPI has sent no fewer than 16 letters posing 129 requests purporting to "follow up" on 

U CSXT's discovery. While some of these letters raise legitimate questions that are to be expected 

given the considerable amounts of data that CSXT has produced, many are improper attempts to 

' obtain further discovery. For example, TPI has demanded production of several decades-old 

purchase or sale agreements for lines that are not part of the CSXT network, that have no 

apparent relevance to this case, and that are not responsive to any fonnal TPI discovery request. 

i 4 
See, e.g., Reply Ex. 3 (Nov. 2,2010 Letter from J. Moreno to P. Hemmersbaugh). 

'•J 

^ In an apparent attempt to bolster the Second Motion's claim that CSXT's production remained 
incomplete, the day before TPI filed the Second Motion it sent CSXT a letter identifying seven 
discovery requests to which TPI claimed CSXT had not fully responded. See Reply Ex. 1 (Nov. 
15, 2010 Letter from J. Moreno to P. Hemmersbaugh). In fact, CSXT had fully responded to 
these requests, as demonstrated in CSXT's November 19, 2010 reply to TPI's letter. See Reply 
Ex. 2 (Nov. 19 Letter from M. Warren to J. Moreno). While CSXT's responses to TPI's 
discovery requests are complete, CSXT recognizes its responsibility to supplement its production 
should it identify additional responsive information. See 49 C.F.R. § 1114.29. 

'' TPI's assertion in its November 2 letter that decades-old purchase and sale agreements were 
responsive to RFP 17 is incorrect. See RFP 17 (Second Mot. Ex. 1 at 34-35) (requesting 
agreements between CSXT and other railroads "that refer or relate to the pricing and handling of 
all commodities"). 
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Nevertheless, in an effort lo minimize disputes, CSXT is responding to TPI's 

post-discovery requests, and in some instances CSXT expects that its responses to these letters 

will involve production of additional documents or data."" This process is complicated by the fact 

that TPI continually sends new requests; for example, on Friday November 19 TPI sent three 

separate letters that included 27 distinct requests. Most of these requests relate to documents and 

data produced much earlier in the discovery process. See. e.g.. Reply Ex. 4 (Nov. 19, 2010 

Letter fiom D. Benz to P. Hemmersbaugh) (asking questions about documents produced 

September 17,2010). 

In short, TPI has no one but itself to blame for the fact that CSXT continues to 

' answer questions that TPI posed after the close of discovery. TPI's demand that the Board 

El impose a "date certain" for CSXT to complete its production in order to enable "the expeditious 

processing of this proceeding" is ridiculous. Second Mot. at 21. The only party whose post-

' discovery conduct could threaten "the expeditious processing of this proceeding" is TPI, through 

its flood of post-discovery requests and through this grossly untimely motion. 

II. THE BOARD SHOULD DENY THE MOTION BECAUSE OF TPI'S 
'1 UNJUSTIFIED DELAY IN BRINGING IT. 

The Board should deny the Second Motion for the separate and wholly valid 

i 
"̂  reason that TPI has plainly failed to bring it within the time period required by the Board's 

regulations. Not only did TPI not bring its motion within the ten-day period mandated by 49 

C.F.R. § 1114.31, it waited to file its motion until a month after the close of discovery and over 

four months since CSXT asserted many ofthe objections TPI now claims are unjustified. Even 

ifthe Board's regulations did not demand denial of TPI's untimely motion (and they do), TPI's 

' For example, on November 12, 2010 TPI identified for the first time hundreds of CSXT 
contracts and joint facility agreements that TPI wishes to review. CSXT will be producing 
documents in response to that request. 



i inordinate delay in bringing a motion to compel that contests objections that CSXT asserted over 

four months ago is more than sufficient reason to deny the Second Motion. 

In order to expedite the resolution of discovery disputes, the Board's rules require 

I parties to bring disputes to the Board's attention promptly. Specifically, 49 C.F.R. § 1114.31(a) 

requires parties to bring motions to compel responses to a discovery request within len days of 

receiving the allegedly incomplete answers. See 49 C.F.R. § 1114.31(a); .see also Canadian Pac. 

I Ry. Co. - Control - Dakota, Minn. & E. R.R. Corp., STB Fin. Docket No. 35081, Decision No. 8 

W[ (Mar. 27 , 2008) (discussing ten-day l imitation of § 1114.31(a)). TPI acknowledges that its 

Motion is subjecl to the requirements of § 1114.31(a), but misleadingly claims that "the parties 
fil . 

' agreed to waive the ten-day requirement." Second Motion at 4 n.4. 

11 The parties did not agree to extend indefinitely the deadlines for filing motions to 

compel or to waive all timeliness objections to such motions, and TPI's own Exhibits prove that 

i 

' there was no such agreement. After receiving CSXT's objections to its first set of discovery 

responses, TPI asked CSXT to waive any objection to the timeliness of any motions to compel. 

See J. Moreno Letter to P. Moates (July 16,2010), at 1 (Second Motion Ex. 2). CSXT responded 

to this request with a proposal "that motions to compel may be timely filed by either party on or 

I before September 1." See P. Hemmersbaugh Letter to J. Moreno (July 26, 2010), at 2 (Second 

Motion Ex. 3). TPI never asked - and CSXT certainly never agreed - to extend the deadline for 

filing motions to compel past September 1J 
^ While TPI's first motion to compel was not filed until November 4,2010, that motion arguably 
was timely under § 1114.31(a) because CSXT's responses to TPI's seventh set of discovery 
requests was served ten days beforehand on October 25,2010. 

' In August, CSXT orally agreed to extend the deadline for filing motions to compel conceming 
traffic and event data and information until a reasonable period after CSXT produced that traffic 
data. CSXT completed production of traffic data for 2009 and 2010 on October 6, 2010. None 
ofthe requests at issue in the Second Motion relate to traffic revenue or event data. 



! TPI does not offer any explanation for its failure to timely bring a motion to 

compel responses to discovery requests to which CSXT squarely objected several months ago, 

and there is none. Each of the objections that TPI challenges in its Second Motion was clearly 

asserted by CSXT many months ago. CSXT asserted its objections and responses to TPI's First 

Set of Discovery Requests on June 23, 2010, which included an objection to TPI RFPs 70, 148, 

and 149 to the extent those requests called for SSI. See Second Mot. Ex. 1 al 69, 122-23. On 

July 16, CSXT served its objections and responses to TPI's Third Set of Discovery Requests, 

1 including an objection to TPI RFP 158 to the extent it called for disclosure of SSI. See Second 

Mot. Ex. 10 at 8. And on October 11, CSXT served its response to TPI's Fourth and Fifth Sets 
i 

' of Discovery Requests, which objected to RFP 162's request for state income tax returns and to 

H RFP I63's demand for pre-2008 RTC studies as irrelevant. See Second Mot. Ex. 7 at 2-3. In 

short, every discovery objection that is at issue in the Second Motion was ripe to be challenged 

in a motion to compel long before TPI filed the Second Motion. Moreover, CSXT asserted each 

of these challenged objections clearly and unmistakably in its initial discovery responses. 

If § 1114.31(a) is to have any force, then it must mean that a litigant, who waits 

not just weeks but months to challenge another party's objections - and in fact delays to file a 

I motion to compel until a full month after the close of discovery - should not be allowed to bring 

that untimely motion. TPI has failed to provide any accurate or meaningful justification for its 

* TPI's claim that it took a "wait and see" approach to discovery may be a weak attempt to 
excuse its delay. Second Motion at 3. If so, it is utterly unpersuasive, because CSXT's initial 
discovery responses left no doubt as to its intentions for each of the objections at issue in this 
motion. CSXT's responses flatly refused to produce any hazmat-related or PTC-related SSI; 
made clear that CSXT would not produce outdated RTC studies; and objected to any production 
of state tax retums. See Second Mot. Ex. 1 at 69, 122-23; Second Mot. Ex. 10 at 8; Second Mot. 
Ex. 7 at 2-3. These objections were clear and unequivocal, and any disagreement TPI had with 
them was ripe upon its receipt ofthe objections. 



i e.xtreme delay, and the Board should not reward TPI's sharp practices by entertaining the Second 

j Motion on the merits. 

III. TPI'S CHALLENGES TO EACH OF THE SPECIFIC REQUESTS AT ISSUE IN 
I THIS MOTION SHOULD BE DENIED. 

Should the Board excuse TPI's untimeliness in filing this Motion, the Motion 

should be denied on the merits. As it did in its first motion to compel, TPI's present motion 

misapprehends the applicable legal standard, which according lo TPI consists of little more than 

allowing complainants in rate cases "broad discovery'' of anjlhing that is "relevant.'' Second 

m Mot. at 4. In fact, the Board has made clear that a party's "right to discovery . . . has limits." CF 

F Industries. Inc. v. Kaneb Pipe Line Partners, LP., STB Fin. Docket No. 42084 (Nov. 23. 2004). 

Among those limits is that general assertions or speculation that requested information might be 

relevant are not sufficient: "we require more than a minimal showing of potential relevancy 

before we will grant a motion to compel discovery." Potomac Elec. Power Co. v. CSX Transp., 

Inc., 2 S.T.B. 290, 292 (1997). Rather, a party seeking to compel discovery is required to 

"demonstrate a real, practical need for the information" it has requested. Guidelines, 1 I.C.C.2d 

at 548 (1985). Moreover, "discovery also may be denied if it would be unduly burdensome in 

relation to the likely value of the information sought." Waterloo Ry. Co. - Adverse 

Abandonment - Lines of Bangor & Aroostook R.R. Co., STB Docket No. AB-124 (Sub-No. 2) 

(Nov. 13,2003).' TPI fails to meet that test for the infonnation it has requested here. 

I 

' Since TPI cites several federal court decisions' in the Second Motion, it is worth noting that, 
like the Board's rules, the Federal Rules of Civil Procedure "will not permit unlimited 
discovery" and do not give litigants "a license to engage in an unwieldy, burdensome, and 
speculative fishing expedition." Murphy v. Deloitte & Touche Group Ins. Plan, 619 F.3d 1151, 
1163 (10th Cir. 2010). 
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I A. TPI's Request for SSI Should Be Denied (RFPs 70,158,148 & 149). 

j 1. RFPs 70 & 158 
I 
I 

Four ofthe discovery objections that TPI belatedly challenges involve whether or 

not it is entitled to view Sensitive Securiiy Information ("SSI") in CSXT's possession. First, 

RFPs 70 and 158 request CSXT studies and reports to federal or state agencies regarding 

"CSXT's compliance with regulations for handling, routing, or proposed routing of hazardous 

I materials." See Second Mot. Ex. I at 69; id. Ex. 10 at 8. These requests appear to be directed at 

I the routing analyses and risk assessmenis CSXT performs pursuant to Section 1551 ofthe 9/11 

Commission Act (Pub L. No. 110-53) (codified at 6 U.S.C. § 1201) and 49 C.F.R. § 172.820.'° 

The Federal Railroad Administration ("FRA") and the Pipeline and Hazardous Materials Safety 

Adminislralion ("PHMSA") have specifically directed that these analyses are SSI, and as such 

CSXT is forbidden from disclosing them to TPI. Moreover, these routing analyses are nol 

relevant to a SAC case and not necessary for TPI to develop a SARR. If TPI chooses to select 

any hazardous materials traffic for its SARR traffic group, CSXT has already produced data on 

the actual routes taken by that traffic and information on CSXT's protocols for handling that 

^ traffic. TPI has no need for the SSI it demands that CSXT produce - let alone the "real, practical 

l] need" that it must demonstrate to compel production. Guidelines, 11.C.C.2d at 548. 

Sensitive Security Information is "information obtained or developed in the 

conduct of security activities, including research and development, the disclosure of which TSA 

[the Transportation Security Administration] has determined would . . . [b]e detrimental to the 

security of transportation." 49 C.F.R. § 1520.5(a). Section 1520.5(a) designates several 

categories of information as SSI, including "[v]ulnerability assessments," "rail transportation 

i 
1^1. . 

i 

Hi 

'° The only documents CSXT possesses that could be responsive to RFPs 70 and 158 are the 
routing analysis documents addressed in this section. 



i security measures," and information on critical rail infrastructure assets. Id. at § 1520.5(b)(5, 8, 

12). Disclosure of SSI is restricted to "covered persons" with a need to know. See 49 C.F.R. 

§ 1520.7. Federal courts have recognized thai an SSI designation is a valid privilege againsi 

discovery. See Chowdhury v. Northwest Airlines Corp., l id F.R.D. 608, 615 (N.D. Cal. 2004). 

Federal regulations require rail carriers transporting certain hazardous materials to 

prepare an annual "[rjail transportation route analysis'' of safety and security risks on corridors in 

which such materials are handled and to use that routing analysis to select Ihe route for moving 

i j covered materials. See 49 C.F.R. § 172.820 at (c) & (e). When promulgating this regulation, 

PHMSA made clear that routing analyses and related documenis were SSI and should only be 
il 

' released to persons with a need to know: "The route selection documentation and underlying data 

M will quality as sensitive security information (SSI), will be handled in accordance with the SSI 

rbgulations at 49 C.F.R. Parts 15 and 1520, and may distributed only to 'covered persons' with a 

'need to know.'" Hazardous Materials: Enhancing Rail Transportation Safety and Security for 

Hazardous Materials Shipments, 73 Fed. Reg. 72182, 72187 (2008); see also 49 C.F.R. 

§ 172.820(e) (requiring rail carriers to "restrict the distribution, disclosure, and availability of 

information contained in the route analysis to covered persons with a need-to-know, as described 

i in parts 15 and 1520 of this title"). TPI has not deriionstrated it has a "need to know" this 

information within the meaning of governing regulations. The routing analyses CSXT prepares 

pursuant to the PHMSA routing regulation are unquestionably SSI and may not be released to 

I TPI . 

In any event, the routing analyses TPI seeks are not relevant. The only theory of 

relevance TPI states in its motion is that review of CSXT's reports to government agencies might 

reveal that CSXT was not complying with some regulations, and thus that requiring the SARR to 

10 
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comply with those regulations would be a ''barrier lo entry."' Second Motion at 12." Not only is 

this a distortion ofthe Board's barrier to entry rules, it makes no sense in the context of CSXT's 

routing assessments. The routing analyses CSXT prepares in the course of complying with 

PHMSA regulations are not documentary records of CSXT's compliance with federal 

regulations - rather, they are highly security-sensitive risk and threat assessmenis. TPI would 

not learn anything about CSXT's compliance with federal regulations from these routing 

analyses (other than the fact that CSXT complies with the PHMSA routing regulations by 

preparing the required analyses). Because the only CSXT documents responsive to RFPs 70 and 

158 are SSI that is both protected from disclosure and irrelevant to the development of stand 

alone evidence in this case, TPI's motion to compel theirproduction should be denied. 

2. RFPs 148 & 149 

• Relaledly, TPI has dernanded production of all SSI information in CSXT's 

Positive Tr^in Control ("PTC") Implementation Plan and the studies supporting that plan. See 

Second Mot. at 17-19. While CSXT has produced a copy of its PTC plan with SSI data redacted, 

and has produced substantial data on its PTC costs, TPI insists that this information is not 

sufficient and that it needs CSXT to give it the SSI information that was redacted. TPI is wrong. 

" Here, as with several other requests at issue in the Second Motion, TPI's theory of relevance is 
ever-changing. On July 16, TPI stated that it would withdraw the language "compliance with 
regulations for" from RFP 70 and therefore recast it as a request for reports regarding "CSXT's 

. handling, routing, or proposed routing of hazardous materials." Second Mot. Ex. 2 at 13-14. 
TPI argued that this nanowed request would be relevant because the SARR might handle or 
route hazardous commodities. On October 27, however, TPI reversed itself, and insisted that it 
needed reports on "CSXT's compliance with federal and state regulations for handling and 
routing hazardous materials" in order to determine how the SARR might handle such 
movements. Second Mot. Ex. 6 at 2. TPI does not explain this reversal. The fact that it waited 
until after the close of discovery to resurrect its withdrawn demand for reports addressing 
CSXT's compliance with regulations is another reason its Motion should be denied. 

11 



It does not need this information, and even if it were relevant CSXT is nol permitted to disclose 

SSI to TPI. 

Several months ago CSXT produced its PTC Implementation Plan (with SSI 

redacted) and substantial data detailing CSXT's PTC spending and its estimates of future PTC 

expenses. See Reply Ex. 6,'^ file "CSXT_PTCIP_vl.02_Redacled.pdf' (redacted PTC plan 

produced lo TPI). The first page of the PTC plan CSXT produced makes clear that portions of 

the plan "have been redacted because they contain: 1. Sensitive Security Information under 49 

CFR part 15 and 1520, and/or 2. Confidential safely risk analysis records not subject to public 

disclosure under the Rail Safely Improvement Act of 2008, 49 USC Sec. 201118." Id. at 1. 

CSXT produced one spreadsheet detailing PTC expenses broken down by CSXT department and 

another uiih PTC spending broken down by state. See Reply Ex. 6, files "PTC Capital Cost By 

State" & "PTC Costs Per Year.xls*'. 

TPI complains that the data CSXT has produced does not contain CSXT's 

location-specific spending to date. However, CSXT cannot disclose location-specific spending 

to TPI, because the priority in which CSXT is deploying PTC on its lines is based on a risk-

based assessment of safety and security hazards. The FRA's final PTC mle instmcted railroads 

to implement "a phased, risk-based roll out of PTC" that would "progressively equip" rail 

networks with PTC so that lines with the highest safety and security concerns would receive first 

priority for PTC. Federal Railroad Administration, Positive Train Control Systems, 75 Fed. Reg. 

2598, 2619 (Jan. 15, 2010). CSXT's PTC plan follows this instruction by beginning PTC 

implementation on segments that have the highest security risk. These routes have been 

'̂  Reply Exhibit 6 is a disk containing selected data files that CSXT produced to TPI in 
discovery (and before TPI filed the Second Motion). These data files have been designated 
Highly Confidential. 

12 
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identified in part through routing analyses and vulnerability assessmenis that are unquestionably 

SSI under 49 C.F.R. § 1520.5.'"' Even if location-specific spending information were necessary 

for TPI lo develop PTC costs ibr its SARR (and il is not), CSXT is precluded by SSI regulations 

from disclosing it. 

For all the reasons above, TPI's motion to compel further responses to RFPs 70, 

148,149, and 159 should be denied. But ifthe Board has any doubts as to whether the requested 

information is SSI. CSXT submits that the Board should not issue a decision on that question 

withoul consulting wilh both TSA and FRA. The Board has not been vested with aulhority to 

remove an SSI classification, and CSXT respectfully submits that it would not be appropriate for 

the Board to unilaterally order CSXT to disclose SSI to TPI. 

B. • TPI's Request for Untimely RTC Studies Should Be Denied (RFPs 43 & 163). 

TPI also moves to compel production of documents responsive to two requests 

related to Rail Traffic Controller ("RTC") studies. However, the information TPI requests either 

has already been produced, does not exist, or is outdated and irrelevant. 

1. RFP 43 

TPI's initial discovery requests included RFP 43, a request for RTC studies 

performed over the previous three years. See Second Mot. Ex. 1 at 53. On August 5, 2010, 

CSXT produced an external hard drive containing several responsive RTC studies created over 

the past three years. TPI raised no complaint about CSXT's production of RTC studies for two 

full months. On October 8, TPI announced that it considered CSXT's RTC study production to 

'̂  TPI's claim that the PTC rule instructed railroads lo "nanowly designate" confidential 
information misreads the language it cites. Second Mot. at 19 n.l 1. In fact, the cited language 
makes clear that FRA believed that "security sensitive information" was one category of 
information that "truly justiflied]" confidentiality designation. Federal Railroad Administration, 
Positive Train Control Systems, 75 Fed. Reg. 2598,2640 (Jan. 15, 2010). 

13 



1 be "incomplete,"' because CSXT had nol provided certain RTC output files. See Second Mot. 

I r-"x. 4. CSXT responded by cspijiining that TPI could generate any output files it needed from 

the data CSXT had provided. See Second Mot. Ex. 5. Attachment at 5. TPI has nol contested 

this fact. Instead, TPI concocted a new claim on October 27: that it needed to "verify" CSXT's 

output files in order to ensure that the models CSXT produced "were the same as used by CSXT 

in the normal course ofbusiness." See Second Mot. Ex. 6 at 2. 

' TPI's Motion does not dispute that it can readily generate any RTC output files 

W that it wants from the data CSXT produced on August 5, and does not identify any need for the 

requested data. TPI's general claim that "[ojperational modeling of the CSXT rail system is 
>'^ i 

' cleariy relevant'' is beside the point - TPI already has the operational models at issue, and if it 

y thinks it needs additional RTC output files then it can generate them. As for TPI's October 27 

claim that it needs CSXTs output files in order to verify that CSXT generated the RTC studies 

' • in the normal course of business (a claim so flimsy that TPI does not repeat it in the Second 

Motion), the notion that the RTC studies CSXT produced were generated outside the regular 

course of business is both ridiculous and inelevant to the development of SAC evidence. 

Because TPI has not articulated any need for these output files, its motion to compel must be 

denied.'̂  

i 

'* Perhaps because it is unable to demonstrate a need for the output files, TPI focuses its 
argument on CSXT's alleged failure to articulate a timely objection to producing RTC output 
files. But only TPI has been delinquent. CSXT did not object to RFP 43(c) because it has 
produced the information requested by that subpart, in the form of RTC studies produced August 
5 that included all necessary information to generate the output files. After receiving those 
studies, TPI waited two full months before asserting that they were incomplete. CSXT has 
produced similar RTC information to other SAC complainants, and none has ever argued that it 
needed additional output files. 

14 
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2. RFP 163 

On September 20 TPI served RFP 163. a requesi for any RTC files "creaied since 

January 1. 2000 that develop the track layout ofthe enlire or a majority of CSXT's rail system.'' 

See Second Mot. Ex. 7 at 2. CSXT responded that it does not have this sort of "system-wide" 

RTC data, and that TPI's request for RTC studies going back to 2000 was unreasonably broad 

and not calculated to lead to the discovery of admissible evidence. See Second Mot. Ex. 7 at 3. 

After the close of discovery TPI claimed for the first time that it had evidence in the form of a 

presentation that CSXT possessed a "system-wide RTC case simulation" (Second Mot. Ex. 6 al 

2); CSXT demonstrated that TPI had misread the presentation, and reiterated that CSXT does not 

have any RTC models or underlying RTC data for the entire CSXT system. See Second Mol. 

Ex. 8 at 3. Despite this explanation. In ihe Second Motion TPI insists on production of "system-

wide RTC.'" as well as all RTC studies for the past ten years. 

TPI's inexplicable continued demand for "system-wide RTC" data can be 

addressed quickly, because that data simply does not exist. Before TPI filed its motion, CSXT 

clearly explained on two occasions that it does not possess RTC data replicating the entire CSXT 

network. See Second Mot. Ex. 7 at 3; Second Mot. Ex. 8 at 4. Rather, "[wjhen CSXT 

undertakes an RTC study, the only input files that are created are those necessary for study of 

that specific segment." Second Mot. Ex. 7 at 3. TPI's October 27 claim that a presentation by a 

CSXT executive implied that CSXT had such a systemwide model was thoroughly rebutted by 

CSXT's November 4 explanation that the only RTC study mentioned in the presentation was a 

2004 RTC study that modeled CSXT's 1-65 corridor from Chicago to Jacksonville, and that the 

presentation did not suggest the existence ofa full-system RTC analysis. See Second Mot. Ex. 8 

at 5. 
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As for TPI's insistence that CSXT produce studies from four-to-ten years ago, 

Ihis ô •erbroad request for irrelevant informaiion should be denied. In the first place, while RTC 

is a valuable tool for testing a SARR's operating plan, an incumbent railroad's previous RTC 

studies have little relevance to developing SAC evidence. RTC studies are highly dependent on 

the specific inputs to that particular study - from the volume and type of traffic, to the number of 

available locomotives, to the design and existence of infrastructure and facilities such as yards 

and side tracks. An RTC study that models CSXT's full traffic base over a line with CSXT's full 

facilities will therefore have almost no utility to test the feasibility ofa SARR that is selecting a 

subset of the earner's trafiic and only replicating a portion of the carrier's facilities. And any 

arguably marginal relevance of a CSXT RTC study is particularly tenuous for older studies. 

Given the dynamic nature of railroad markets and traffic, older RTC studies generally model 

operations for a significantly different traffic group than the group that is cunently served. 

TPI does not articulate why it thinks four-to-ten-year-old RTC studies are 

relevant." Instead, it takes the extraordinary position that no litigant may ever properly object to 

the date range of a discovery request, because requests for outdated information only impact the 

"weight" ofthe evidence. Sfee Second Mot. at 10-11. That is not the law. Requests for outdated 

and marginally relevant information are precisely the sort of requests that should be denied as 

"unduly burdensome in relation to the likely value of the information sought." Waterloo Ry. Co. 

- Adverse Abandonment - Lines of Bangor & Aroostook R.R. Co., STB Docket No. AB-124 

' ' TPI's assertion that the mention of a 2004 RTC study in a 2010 presentation means that older 
studies are relevant is meritless. See Second Mot. at 10. The 2004 study was only mentioned in 
that presentation as part of a historical case study of a network planning analysis. This has 
nothing at all to do with the relevance of a 2004 RTC study to TPI's development of a SARR 
that would not begin operations until 2010. 

16 



I 

(Sub-No. 2) (Nov. 13, 2003). Here, where TPI has not identified any real, practical need for the 

outdated information it requests, its motion should be denied. 

C. TPI's Demand for Production of State Tax Returns Should Be Denied (RFP 
162). 

TPI's Request No. 162 demands that CSXT produce all state income tax returns 

for 2008 and 2009. CSXT objected to this extraordinary request on the grounds that its state tax 

returns were not relevant to the preparation of SAC evidence. On October 27 - twelve days after 

the close of discovery - TPI first put forth the theory of relevance that it asserts in the Second 

Motion, namely that it needs to review CSXT's 2008 and 2009 tax returns to identify any "tax 

credits" from those years that it might be able to claim for the SARR. See Second Mot. Ex. 6 at 

4. TPI's demand makes little sense, because the SARR presumably will nol begin operations 

until.2010 and would not have any income that could be taxed.'̂  

To the extent that TPI believes it needs access to CSXT-specific state tax rates for 

2008 and 2009, that information is publicly available. Pursuant to Annual Submission of Tax 

Information for Use in the Revenue Shortfall Allocation Method, STB Ex Parte No. 682 (Sept. 

21, 2009), the Association of American Railroads ("AAR") submits weighted average state tax 

rates for each Class I railroad, including CSXT. AAR submitted its calculation of 2008 state 

taxes on October 23, 2009 (in Ex Parte 646 (Sub-No. 2)), and its calculation of 2009 state taxes 

on May 28, 2010." The publicly available workpapers for the AAR's submissions include 

detailed state-by-state tax infonnation for each Class I railroad. 

'̂  While a DCF analysis does take account of operating losses before a SARR begins service in 
determining tax treatment for the SARR, it is not at all clear how any items on CSXT's state 
income tax returns for 2008 and 2009 could be relevant to the DCF analysis. 

'̂  See Submission of Association of American Railroads, Ex Parte No. 682, Annual Submission 
of State Tax Information for Use in the Revenue Shortfall Allocation Method (filed May 28, 
2010) (calculation of 2009 state tax rates for Class I railroads); Submission of Association of 
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i Furthermore, TPI's demand lo be allowed to fish through dozens of stale income 

I tax returns CSXT filed for 2008 and 2009 lo look for some potential tax credit is a classic 

example ofa request that is "unduly burdensome in relation to the likely value ofthe information 

sought." Waterloo Ry. Co. - Adverse Abandomnent - Lines of Bangor <& Aroostook R.R. Co., 

STB Docket No. AB-124 (Sub-No. 2). Even if there were some conceivable relevance to CSXT 

tax returns filed before the SARR begins operations (and there is not), any such relevance would 

I be far outweighed by the burden of forcing CSXT to produce dozens ol' stale tax returns at this 

I late stage ofthe proceedings. 

D. CSXT Has Fully Responded to All Remaining Requests in the Motion. 

I Por reasons that are not clear, the Second Motion encompasses four requests lo 

I which CSXT has not objected, for which CSXT has produced responsive information, and about 

which rPI never complained about the scope of CSXT's production until after tlie close of 

1 discovery. In the case of RFP 129, TPI did not complain about the allegedly missing information 

j until two business days before it filed this motion to compel. In the cases of RFPs 105, 134, and 

135, TPI asserted for the first time in an October 27 letter that it was unsatisfied with the data 

•̂  that had been produced and requested that CSXT provide additional information. See Second 

IJ Mot. Ex. 6 at 2-3. That October 27 letter identified 29 discovery requests for which TPI claimed 

CSXT had provided insufficient information. CSXT responded on November 4 as to 25 of those 

29 requests, pointing out that in many cases TPI's assertions that data was missing were 

incorrect. See Second Mot. Ex. 8. CSXT informed TPI that it would investigate the remaining 

requests for which TPI asserted that the produced data was incomplete. See id. at 3 n.2. Rather 

American Railroads, Ex Parte No. 646 (Sub-No. 2), Simplified Standards for Rail Rate Cases-
Taxes in Revenue Shortfall Allocation Method (filed Oct. 23, 2009) (calculation of 2008 state tax 
rales for Class I railroads). 
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than wait for CSXT's response (or ask CSXT to prioritize its investigation of those requests 

above the dozens of other requests TPI has posed), TPI responded by including RFPs 105. 134, 

and 135 in this motion to compel. 

In short, TPI's Motion lo Compel on these four requests was entirely unnecessary. 

For each of these requests, CSXT will produce or has produced the information TPI demands in 

the Motion to Compel (if il exists). Each of these requests is addressed below: 

RFP 105: This request asked for produclion of certain intracorporate agreements 

between CSXT and other CSX corporate affiliates, namely CSX Coiporation, TRANSFLO 

Corporation ('-TRANSFLO"). CSX Technology. Inc. ("CSX Technology"), Total Distribution 

Services. Inc. ("TDSI"). and CSX Intermodal, Inc. ("CSXI").'* CSXT produced a number of 

responsive intracorporate agreements in July. On October 27, 2010, TPI first informed CSXT 

that it believed that CSXT's July production was incomplete because it did not include 

agreements goveming what costs TRANSFLO, CSX Technology, and TDSI charge to CSXT for 

services provided to CSXT." Those agreements have been produced to TPI, and TPI's motion 

as to this request is moot. 

RFP 129: RFP 129 requested production of detailed information on all CSXT's 

construction and rehabilitation projects since 2007 costing over $500,000. Because there are 

thousands of potentially responsive projects, CSXT proposed to give TPI a list of projects from 

which TPI could select projects to review. TPI agreed, and on August 9 CSXT produced a list of 

'* CSXI merged with and into CSXT effective June 26,2010. 

'̂  RFP 105 was also listed as an incomplete response in an October 8 letter that incorrectly 
claimed tliat CSXT had failed to responded to dozens of TPI's discovery requests. See Second 
Mot. Ex. 4. Because the October 14 letter did not explain the alleged deficiency in RFP 105 (and 
included it along with over forty-five inaccurate claims that CSXT had not provided responsive 
information to other discovery requests), CSXT was not aware of TPI's specific complaint about 
CSXT's RFP 105 production until October 27. See Second Mot. Ex. 5 (Oct. 14, 2010 CSXT 
letter correcting multiple misstatements in October 8 letter). 
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Authorization for Expenditures ("AFEs"). See Reply Ex. 6, file "Capilal Projecls.xls". On 

August 26 TPI identified 225 projects it wished to review, and CSXT produced available AFEs 

for the selected projects on September 23. Along wilh its September 23 production CSXT 

produced the electronic file "AFEexpend.xIsx,'' which contained approximately 978,000 records 

of detailed expenditure data. See Reply Ex. 6, file "AFEexpend.xIsx" Among other things, 

AFEexpend.xIsx includes detailed informaiion for 53,000 individual invoices, including the 

name ofthe supplier paid; the invoice number; the invoice date; the dollar amounts paid; and the 

type of expense to which the invoice applies.̂ " In addiiion CSXT produced a large invoice audit 

file that includes additional descriptions, quantities and unit prices for thousands of invoices for 

the AFEs requested by TPI. See Reply Ex. 6, file 'iNVOICE_AUDIT.zip" 

While TPI now asserts that CSXT's responses to 129(g) have been incomplete 

because they did not include invoice data responsive to 129(g), TPI did not make that claim in its 

October 8 or October 27 letters, each of which claimed to list CSXT's incomplete discovery 

requests. ,See Second Mot. Ex. 4, Attachment 1 at 3^'; Second Mot. Ex. 6. Indeed, before filing 

the Second Motion the only indication TPI ever gave that it wished to review additional invoice 

information was in a November 12, 2010 letter requesting invoices for one ofthe hundreds of 

AFEs that have been produced. See Reply Ex. 5 at 2. The Second Motion does not explain why 

TPI chose not to bring this claimed deficiency to CSXT's attention before filing the Second 

Motion. 

^̂  In response to TPI's requests to review older AFE data, the parties agreed that CSXT would 
produce a list of AFEs dating back to 2000 ftom which TPI could make additional selections. 
CSXT produced that list on September 29 ("Supplemental Capital Projects from 2000.xls" on 
Reply Ex. 6), and TPI made selections from that list on October 18. CSXT produced responsive 
documents on October 29. 

'̂ The only alleged deficiency in CSXT's RFP 129 response that TPI's October 8 letter identified 
was a failure to state whether projects were performed under traffic. CSXT explained on 
October 14 that it does not maintain that information. See Second Mot. Ex. 5, Attachment I at 8. 
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I TPI's demand for production of invoices is cumulative and unduly burdensome. 

TPI does not mention that its allegedly "limited'' request for invoices for the AFEs that have 

been produced amounts to approximately 53,000 invoices, approximately 13,500 of which are 

related to materials purchases. TPI is (or should be) aware of this fact, since "AFEexpend.xIsx" 

has approximately 53,000 different invoice numbers. These 53,000 invoices are not kept in any 

single cenlral localion, and it would take a considerable effort for CSXT to produce even a 

portion of them. The enormous burden of producing such a vast number of invoices far 

E outweighs any relevance, particulariy because neariy all the relevant information that TPI might 

derive from the hard copy invoices was produced electronically in long before TPI filed this 

i 
Motion. 

Q RFPs 134 and 135: RFPs 134 and 135 request information about CSXT 

construction or rehabilitation projects for bridges and traffic control systems, respectively. For 

each request, the parties agreed to follow the AFE selection process detailed above for RFP 129, 

and on September 23 CSXT produced AFEs for the projects selected by TPI. TPI's October 8 

letter did not identify any deficiencies in CSXT's production for these two requests other than a 

query about whether projects had been perfonned imder traffic (to which CSXT responded on 

i October 14). See Second Mot. Ex. 4, Attachment 1 at 3; Second Mot. Ex. 5, Attachment 1 at 8-

9. On October 27, TPI for the first time claimed that CSXT's AFE production as to these 

requests was not adequate for TPI's purposes. See Second Mot. Ex. 6 at 3. After investigating 

TPI's requests, CSXT has identified some additional information that responds to TPI's October 
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27 requests. This information has been produced to TPI, and TPI's motion as to this request is 

.. 22 
moot. 

IV. CONCLUSION 

For the above reasons, TPI's Motion lo Compel should be denied. 

Respectfully submitted, 

" ^ } C ^ 
Peter J. Shudtz G.-Paul Moates 

m Paul R. Hitchcock Paul A. Hemmersbaugh 
H John P. Patelli Matthew J. Warren 

Kathryn R. Bsrney Noah A. Clements 
m CSX Transportation, Inc. Sidley Austin LLP 
•''1 500 Water Street 1501 K Street, N.W. 

Jacksonville, FL 32202 Washington, D.C. 20005 
(202) 736-8000 
(202)736-8711 (fax) 

Counsel to CSX Transportation, Inc. 

• Dated: November 24,2010 

CSXT is continuing to investigate whether it possesses additional responsive information to 
TPI's October 27 requests, and if CSXT identifies any additional information it will produce that 
information promptly. 
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P.O. Box 337 
Guthrie, KY 42234 
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THOMPSON 
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November 15,2010 

By E-Mail and First Class Mail 

Paul Hemmersbaugh 
Sidley Austin LLP 
1501 K Street, NW 
Washington, DC 20005 

RE: TOTAL Petrochemicals USA, Inc. v. CSX Transportation, Inc. et al., STB 
Docket No. 42121 

Dear Paul: 

This letter is both a follow-up and a partial response to your November 4,2010 letter, which 
replied to my October 27,2010 letter. Despite your assertions that TOTAL Petrochemicals 
USA, Inc. ('TPI") has exaggerated and misstated the discovery responses of CSX 
Transportation, Inc. ("CSXT'), TPI continues to identify areas where CSXT's responses remain 
incomplete, including discovery requests that your November 4"* letter claims are completed. 
This letter simunarizes those discovery requests. 

Interroeatorv 13 

In your November 4,2010 letter, you stated that CSXT had produced information in response to 
Interrogatory No. 13, and that additional information would be provideid that same day. CSXT, 
however, has not responded to Interrogatoty 13(d), which requests identification of lift and other 
chaises paid to contractors. The information provided by CSXT to date is related to charges to 
customers, not payments to contractors. Please provide the contractor data requested by 
Interrogatory 13(d). 

RFP 13 

In an October 1,2010 e-mail, TPI requested certain decoders and field identifiers that are 
necessary for TPI to use track chart data produced by CSXT. Your November 4"* letter states 
that CSXT responded to this e-mail in an October 22,2010 letter from Noah Clements. But, that 
October 22nd letter was a response to TPI's e-mail of October 7th (which requested clarification 
regarding certain train profile spreadsheets). Please provide a response to TPI's October 1,2010 
e-mail. 

RFP 49 

In a letter dated August 26,2010, and forwarded io you in an e-mail on August 27th, ITI 
identified documents responsive to RFP 49 for inspection by TPI in Jacksonville. In a 

Jefr.Moreno@ThonipsonHine.com Phone 202.263.4107 Fax 202.331.8330 22S279.I 

THOMPSON HINE LLP 1920N Stieet,N.W. www.ThompsonHine.com 
ATTORNEVS AT LAW Suite 800 Phone 202.331.8800 

Washington, D.C. 20036-1600 Fax 202.331.8330 

mailto:Jefr.Moreno@ThonipsonHine.com
http://www.ThompsonHine.com
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November 15,2010 
Page 2 

September 3,2010 letter from Matthew Warren, CSXT stated that it would produce the 
requested documents rather than require TPI to inspect them in Jacksonville. To date, CSXT has 
not produced these documents. Please complete CSXFs response. 

RFP 75 

This request seeks joint facility agreements, underlying bills, and other related information, some 
of which CSXT produced on the same date as your November 4"* letter. In response, CSXT has 
provided 175 joint facility agreements. However, underlying bills have only been provided for 
43 of the agreements. Please provide underlying bills for the other 132 agreements. 

RFP 85 

This request seeks railcar repair and maintenance expenses, records, databases, corresponding 
railcar miles, and other information. Your November 4"* letter states that CSXT produced 
responsive data on October 15,2010 on CSXT-TPI-HC-DV[)-064. That data, however, contains 
information that is responsive to RFP 87, not to RFP 85. CSXT has not yet provided the railcar 
maintenance expenses or corresponding miles requested by RFP 85. Please complete CSXT*s 
response to RFP 85. 

RFP 118 

This request seeks agreements and other documents related to payments or contributions by 
govemment (or quasi-govemment) agencies. In an August 27,2010 e-mail, TPI identified 13 
agreements for review from a list previously provided by CSXT. To date, CSXT has only 
provided 3 of the 13 agreements selected by TPI. Your November 4** letter states that CSXT has 
produced all electronically available information, and that it is working to identify additional 

| ] hard copy files in its possession. Please state when CSXT will provide the remaining 10 
agreements. 

RFP 159 

This request seeks railcar maintenance agreements, dollar amounts paid, corresponding railcar 
miles, aixi other information. Your November 4*** letter states that CSXT provided responsive 
information on CSXT-TPI-HC-DVD-064. However, the documents produced by CSXT do not 
include CSXI agreements for railcar repair and maintenance, or associated expense or mileage 
information. Please complete CSXT's response by providing the information requested for 
CSXI. 
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Please contact me ifyou have any questions. 

Sincerely. 

Jeflrcy O. Moreno 
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SIDLEY AUSTIN LLP 
1501K8TReeT.NW. 

WASHINOTON. D.C. 20009 
(202)739 8000 
(202) 736 8711 FAX 

-

n^warrtnQildley.eom 
(202) 738-8880 

November 19,2010 

BEIJING 
BRUSSELS 
CHICAGO 
DALLAS 
FRANKFURT 
GENEVA 
MONO KONG 
LONDON 

FOUNDED 1866 

LOS ANGELES 
NEWYORK 
SAN FRANCISCO 
SHANGHAI 
SINGAPORE 
SYDNEY 
TOKYO 
WASHINGTON, D.C 

By Courier 

Jef&ey O. Moreno 
Thompson Hine, LLP 
1920 N Street. N.W., Suite 800 
Washmgton, D.C. 20036 

I 
Re: 

Dear Jefif: 

Total Petrochemicals USA. Inc. v. CSX Transportation. Inc.. STB DocketNo. 
42121 

We are writing to respond to several of Total Petrochemicals USA, Inc.'s ("TPI") recent 
requests related to documents produced by CSX Transportation, Inc. ("CSXT*) in the above 
referenced proceeding. 

October 15.2010 Letter 

On October IS, 2010, TPI requested production of five specific agreements on the 
grotmds that they were "relevant to the subject matter of this case." While it is not clear why TPI 
thinks these agreements are relevant, in an effort to compromise CSXT responds to TPI's 
requests as follows: 

• Oct. IS Paragraph 1: Contrary to TPI's claims, nothing is missing fi:om this 
Master Trackage Rights Agreement. CSX-TPI-HC-038828 is an attachment to a standard 
form trackage rights addendum ofthe master trackage rights agreement, and the diagram 
in that standard form is intended to be blank. The trackage rights addendum and 
attachment that correspond to the R. J. Corman trackage rights agreement have been 
produced. See CSX-TPI-HC-038723—38725. 

Oct. 15 Paragraph 2: 
042403--+2483. 

Oct. 15 Paragraph 3: 
TPI-HC-045636-45654. 

The requested documents were produced at CSX-TPI-HC-

The requested documents is being produced today at CSX-
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• Oct. 15 Paragraph 4: The requested documents is being produced today at CSX-
TPI-HC-045655—45661, 

« Oct. 15 Paragraph 5: The requested documents were produced at CSX-TPI-HC-

042653—43100. 

November IS. 2010 Letter 

The BLM decoder requested in TPI's November 2,2010 letter is being produced today. 

November 15.2010 Letter 
On November 15,2010, TPI sent a letter purporting to "summarizeQ" the "areas where 

CSXT's responses remain incomplete." In fact, CSXT has provided complete responses to each 
ofthe seven discovery requests cited in TPI's letter. 

• Interrogatory 13: TPI claims that CSXT has not responded to subsection (d) of this 
interrogatory, which requests identification of lift and other charges paid to contractors. 
CSXT produced the file "Intermodal Vendor Payments.xls" on CSX-TPI-HC-DVD-071, 
and is producing "BLM Decoder.xls" on CSX-TPI-HC-DVD-080. With these two files, 
TPI can identify lift and other charges paid to contractors for each location. 

• RFP 13: CSXT responded to TPI's October 1,2010 email asking for further detail 
on track chart data on October 26,2010. See Letter fivrn M. Warren to J. Moreno (Oct. 
26,2010). 

• RFP 49: All responsive documents have been produced. On CSXT-TPI-HC-DVD-
011, produced July 27,2010, CSXT produced agreements for BNSF and UP run-
throughs and for the few cases in which shippers perform inspections. There are no other 
third-party contracts related to inspections for CSXT. All other inspections are 
performed by CSXT personnel. For intermodal, any third party inspections are covered 
in the contracts produced on CSXT-TPI-HC-DVD-011. No other responsive agreements 
exist. 

• RFP 75: TPI complains that underiying bills have been produced for only 43 ofthe 
175 joint facility agreements that CSXT has produced. However, bills do not exist for 
many joint facility agreements, because many agreements do not involve compensation 
between the parties. CSXT has provided all payable and receivable invoices for the joint 
facility agreements that involve compensation among the parties. No invoices exist for 
the other agreements cited by TPI. 
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RFP 85: While TPI claims that CSXT-TPI-HC-DVD-064 does not contain 
information responsive to this request, that is not true. See "CSX Inspection and 
Repair.xls" on that DVD. As for TPI's request for mileage detail, CSXT does not track 
mileages by shop location. For a measure of throughput, CSX did provide the total 
number of cars processed through each yard, the number of inspections, and the number 
of cars shopped for the corresponding locations in that spreadsheet. 

RFP 118: TPI's claim that ten ofthe agreements it requested on August 27,2010 
have not been produced is not correct. Six of those agreements were produced among the 
joint facility agreements CSXT produced on CSXT-HC-DVD-040. Three were produced 
on CSXT-TPI-HC-DVD-071. The remaining four cannot be located. 

RFP 159: CSXT has completely responded to this request and has produced 
responsive agreements and information on amounts paid for maintenance. CSXT 
produced "Intermodal Railcar Maintenance (CSX-TPI-HC-40817 to 41136).pdf' on 
CSXT-TPI-HC-DVD-061. Actual amounts paid are included in "Intermodal Vendor 
Payments.xls" on CSXT-TPI-HC-DVD-O?!. 

The information referenced above, along with some additional side track agreements and 
a freight car lease, are being produced by CSX Transportation, Inc. ("CSXT") on the enclosed 
DVDs. The DVDs labeled CSX-TPI-C-DVD-080 and CSX-TPI-C-DVD-08I and the documents 
contained on those DVDs have been designated "Highly Confidential" pursuant to the June 23, 
2010 Protective Order entered by the Surface Transportation Board in this proceeding. These 
DVDs contain pdf files labeled CSX-TPI-HC-DVD-45630 through CSX-TPI-HC-45661. ' 

Ifyou have any questions, please contact Paul Hemmersbaugh or me. 

Sincerely, 

i 
Matthew J. Warren 
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November 2,2010 

By E-Mail and First Class Mail 

Paul Hemmersbaugh 
Sidley Austin LLP 
1501 K Street, NW 
Washington, DC 20005 

RE: TOTAL Petrochemicals USA, Inc. v. CSX Transportation, Inc. et al., STB 
Docket No. 42121 

^ Dear Paul: 

n;| TOTAL Petrochemicals USA, Inc. ("TPI") is continuing its review of documents produced by 
m CSX Transportation, Inc. ("CSXT") in response to TPI's discovery requests in the above-

captioned proceeding. Based on this review, TPI believes the following agreements between 
.-. CSXT and its connecting carriers should have been produced in response to Request for 
• Production ("RFP") #17: 

1) The September 3,1996 agreement between CSXT and Warren and Trumbull 
Railroad, Inc. ("WTRM") for WTRM to lease and operate CSXT's line at Girard, 
Ohio, referred to on CSX-TPI-HC-040632; 

2) The August 31,1992 Purchase and Sale Agreement between CSXT and 
Wheeling & Lake Erie Railway Company related to the CSXT line from Martins 
Ferry, OH to Benwood, WV, referred to on CSX-TPI-HC-040135; and 

m 3) The agreement conveying Conrail's rail line, known as the Louisville 
Secondary, from Milepost 4.01 (Indianapolis, IN) to Milepost 110.6 (Louisville, 

I KY), to the Louisville & Indiana Railroad, referred to on CSX-TPI-HC-036704. 
I 

Please produce these agreements. 

I Additionally, in response to RFP #116, CSXT produced a spreadsheet titled "Intermodal Vendor 
Payments.xls" on CSX-TPI-HC-DVD-071. Please provide a definition of, and a decoder for, the 
infonnation contained in the column titled "BLM". 

Sincerel 

Jeffrey O. Moreno 

Jefr.Moreno@ThompsonHJne.com Phone 202.263.4107 Fax 202.331.8330 227882.1 
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November 19,2010 David E. Benz 

By E-Mail and First Class Mail 

Paul Hemmersbaugh 
Sidley Austin LLP 
1501 K Street, NW 
Washington, DC 20005 

RE: TOTAL Petrochemicals USA, Inc. v. CSX Transportation, Inc. et al., STB 
Docket No. 42121 

Dear Paul: 

As part ofthe discovery process in the above-captioned case, CSX Transportation, Inc. 
f̂  ("CSXT') provided certam agreements on CSX-TPI-HC-DVD-040 in response to the discovery 

requests of TOTAL Petrochemicals USA, Inc. ("TPI"). In evaluating the data on this DVD, TPI 
has discovered gaps in CSXT's production, or additional responsive information and documents 

B that should be produced. 
CSXT produced an agreement, labeled "UP 205", between it and the Union Pacific 

Railroad Company. This agreement is missing six pages. The agreement is found at Bates 
numbered documents CSX-TPI-HC-028400 through 028511, but pages 27-32 ofthe agreement 
are missing. Please provide the missing pages. 

At Bates numbered document CSX-TPI-HC-023893, there is a reference to a "Rail 
Switching Agreement" dated May 13,2003 between CSXT and Jefferson Warrior Railroad 
Company, Inc. Please provide this Rail Switching Agreement. 

At Bates numbered document CSX-TPI-HC-023893, there is a reference to an 
I "Interchange Agreement" dated May 13,2003 between CSXT and Jefferson Warrior Railroad 

m Company, Inc. Please provide this Interchange Agreement. 
CSXT attempted to produce an agreement labeled "NS 584" between CSXT and Norfolk 

Southem Railway Company at Bates numbered documents CSX-TPI-HC-026873 through 
026890. However, these pages are blank except for the Bates number on each page. Please 
provide the "NS 584" agreement. 

Please do not hesitate to contact me ifyou have any questions. 

Best regards, 

David E. Benz C ^ 

David.Benz(gThonipsonHine.coiii Phone 202.263.4116 Fax 202.331.8330 22862S. I 

T H O M P S O N HINE LLP 1920 N Street, N.W. www.ThompsonHine.com 
ATTORNEYS AT LAW Washington, D .C . 20036-1600 Phone 202.331.8800 

Fax202J31.8330 
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BRUSSEI5 CLEVEUND DAYTON WASHINGTON, D C 

November 12,2010 

By E-Mail and First Class Mail 

Paul Hemmersbaugh 
Sidley Austin LLP 
1501 K Street, NW 
Washington, DC 20005 

RE: TOTAL Petrochemicals USA, Inc. v. CSX Transportation, Inc. et al., STB 
Docket No. 42121 

r 

Dear Paul: 

This letter covers two issues pertaining to the discovery process in the above-captioned case. 

Documents for TPI Review: RFP Nos. 98. 119. and 139 
First, in response to certain discovery requests, CSX Transportation, Inc. ("CSXT") stated that 
TOTAL Petrochemicals USA, Inc. ("TPI") could select documents, from a list provided by 
CSXT, for review at CSXT's offices in Jacksonville. With this letter, TPI hereby requests 
documents to review in Jacksonville for Requests for Production 98,119, and 139. 

Attachment No. 1 to this letter is a list of contracts by Contractor Name, CSXT Contract. 
Number, and city and state. For each of these contracts TPI wishes to review the information 
requested in RFP No. 98, i.e., copies of all bills for services, documents which contain a 
description ofthe line location ofthe contract, and the details ofthe work performed, including 
labor and materials. 

Attachment No. 2 to this letter is a list of agreements with Govemment agencies shown by 
contract number, name ofthe agency, contract type, and city and state. For each ofthe these 
contracts TPI wishes to review the information requested in RFP No. 118, i.e., all documents 
relating to any contribution or payment by any govemment or quasi-govemment entity for 
operating expenses, construction, upgrading, and/or maintenance of any CSXT track, facility, or 
structure. In addition, for each crossing agreement, TPI wishes to review the information 
requested in RFP No. 140, i.e., separately for each crossing, any monies received by CSXT from 
any other party to compensate CSXT for the use ofthe crossing, including, but not limited to, 
monies for construction, maintenance, and easement payments. 

In response to RFP No. 139, CSXT referred TPI to information included in the AFEs produced 
in response to RFP No. 129. TPI has reviewed this information and finds that it does not provide 
the information requested in RFP No. 139. As a result, TPI has identified additional AFEs that it 
wishes to review in Jacksonville related to public improvement projects. Attachment No. 3 to 

JeffMoreno@ThompsonHine.com Phone 202.263.4107 Fax 202.331.8330 2?83I6I 

THOM PSON HIN E LLP 1920 N Street, N.W. www.ThompsonHine.com j 
ATTORNEYS AT LAW Suite 800 Phone 202.331.8800 ; 

Washington, D.C. 20036-1600 Fax 202.331.8330 : 

1 
I 

mailto:JeffMoreno@ThompsonHine.com
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Page 2 

this letter is a list AFEs by project number, project description, city, and state. For each of these 
projects, TPI requests access to the detailed information requested in RFP No. 139. 

RFP No. 129 

Second, TPI recently provided CSXT widi a list of nine projects related to TPI's RFP No. 129. 
See e-mail dated October 18,2010. TPI requested that CSXT provide copies ofthe AFEs and all 
other requested information in RFP No. 129. In response to TPI's list, CSXT produced eight 
Adobe (.pdf) files on CSX-TPI-HC-DVD 072. Please provide the following missing 
information: 

1. The detailed invoices for project A27047 

2. All requested data for the following projects: 
a. A19981 

b. A34097 

Please do not hesitate to contact me ifyou have any questions. 

-Sincerely, 

Jeffrey O. Moreno 

Enclosure 



Pi;' 

I 



I 



I 



m 

I 

r 



I 

(i i 
i 

4 i i i m $ i S S i i i i i a i f } i s m a $ < i z $ i i i ^ i i ^ ^ m ^ 4 i 4 i ^ 4 ^ S i ^ f f i f i ^ 4 ^ i i ^ s , i a t i ^ 

133 i l r>i 

i\ 
lUhm 

5 r j . 'H 

K z z s s S s s S S S s s S s s s s S s s S s s s S S s s s S S S S s S s S S s S S S 

i liiliiiiilillilliiiiiiliiiiiiiiiiiifiiiiifiii 
lliiliillilllliliiliiilliiiillgiliiiliiiiliiiiililiii^iiiiii 

1^3 

I n 
li 

• i i i i i i i i i i i i i i i i i i i i i i i i i i i i f i i i i i i i i i i ^ i i i i U i i i i i i i i i i i i i U i i i 

!l^if|Sl|l|ISi 
u o u o o o u u u u u u o a u o u o o u u u u o o u u u u u u u u u u u 

h li i s I 

fill !̂ l̂lrf ii r 1̂ III II IIFIIIIlll IfPlll I p ^ 

J 

g g gg g SI f g ^ I gg gg g ggg gg 

immm 
s s £ £ £ s e e s s e s £ £ e & e £ £ e £ e e e e £ e £ £ i e £ E s e e s s e s & s e £ £ e £ £ & s s £ £ s s e & ! e i e i e s £ j e s s e 

I 
I 

\ 
?j 

f i i i i i§ i i§ i i 

28S 

< a S "• S _ ! g g 8 | | | g 

U M | | | J | | J | U U j | | J | | J | l | M J I | | U J I | j | 

^ I <2 y <21 <21 (J <j I g <j! 

| i , | | | |8| | | | | | i | | |h | | | |s§ | | | | | | 



i<i ; i<i : i» i<iami}i i iaa l i id , imi i^s i^ iszss i=!dSddsshdsis i iSi i i i s i i$£i i i i i i 

MMLtUUIMLnlMnU llifiiiil^l .̂ iiii.fi!tliiiliii I i & s i I i 81 i 

JJii 
§ I i i E i 3 i ins-. 

IS a I 

I 

l o o o u o y u o i 

l i ^ i i ^ i i e g i i i i g g l 
g o u u u j liililiii 

: K E V K I E K I E B E E K I E K K I E K I E E a : i 

:giggggggggggggsgggg! 
i i S i i j i i i | i S | i | i | i | i 2 i i i § i g | | i | i § g | | i i g i | i i 2 i | | i i | § | i i | i i | | | i | i i i 

iggg|g |gggggg|gigg|gg^ggggggg! 
IS! 

' g l g g l l l l g l 
" I S S S S S S S ! 

î l 

I 

li I i ill 
I i ii iiilli iflii If m i \n\mi f A . In 

| i ^ b & | & ^ | & bbb 
l & ^ f 6! i^iii....H^^libii . ^ . w l t O i ^ S F F H O D F O g F O - F F v O O O (; g k S S 2 U, b ̂  I E I l l I ^̂  !t ̂  ̂  i t l i ^ h l 1̂  ^ l ^ ^̂  I t i ^ 

: => c 0 x ifiiilfii§iiifii§iiiii§§§§iiiiiiiiiiifi! 

g gg g g I g M g i g gg 3g g 
!il||||||§ipip|p|g||||||||ip|i||||§||||||y 
!9Sxx>!SsKKsSxsSsSSsxSS»sSK|S8SsSg9gSSxSSSKSSSSSS|S9SS9SS9g^ 

£ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ £ 

t iiiiiHiiiiiiiiiiiiiiiiifiiiiiiiiiiiliiiiiiiiiiifiiiiiiiifiiiiiii 
I iiliiiiiiiliiiiiiiiiiiifiiiiiiiiiiiiiliiiiiiiilfiiilfiilfiiliMi 

j S S S 5 S S S S B 5 j 
l 3 o 3 3 o S a 3 a a < 
IS! ! I§93! 

' > >> >:>:>>.> 

,, jf||f^||yiyy|i|||p||||||yip 
^NiiiMliiiiiilfiillifi'-

! 8 8 8 8 3 § 8 I 
ill s i i i i 58 i s 

n\ | | | § | i S i g ; l l 3 i i S S 8 

§ § 8 § S E 8 8 § 8 H 8 8 3 8 8 S 8 i s S S S 8 S 

tu 8 8 1 

l i i g i i 

file:///n/mi


li' 
S i l l I l l s 
I I ill I U y. O m Z | ^ i < | 

1 ililiilfhilliifiiil 

S S g g g g g g f g g g g g g j 
j | ^ i i g i g g i ^ y ^ i i g g g g ĵ  
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