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SURFACE TRANSPORTATION BOARD

TOTAL PETROCHEMICALS, INC.
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CSX TRANSPORTATION, INC,, et al

Defendants

S S N e et awt’ um uw e e’ “wemr’

MOTION OF NEW HOPE & IVYLAND RAILROAD
TO DISMISS SECOND AMENDED COMPLAINT

Pursuant to 49 CFR 1111.5, New Hope & Ivyland Railroad (“NHRR”) hereby moves the
Board for an order dismissing it as a defendant in this proceeding.1 In support of its motion,
NHRR states as follows:
Background
By decision served November 19, 2010, the Board permitted TPI to file a Second
Amended Complaint in this proceeding. The Second Amended Complaint joins 11 short lines as
defendants. The Second Amended Complaint includes reference to a single lane in which

NHRR participates, identified in Exhibit B as lane 42 from Effingham, Illinois to Warminster,

! Because of the nature of this motion to dismiss, NHRR is not separately

answering the Second Amended Complaint. If it were doing so, NHRR would deny all
allegations relating to matters outside of its knowledge, including with respect to all lanes other
than lane 42, would deny all claims against it, and would incorporate by reference all defenses
raised by CSXT in its previous filings in this matter.
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Pennsylvania. The route is described as CN — EFHAM — CSXT —IVYLD — NHRR. Although
listed as a railroad in the interline move between origin and destination, Canadian National
Railway (“CN”) is not named as a defendant, nor are there any allegations with respect to
whether TPI has a contract with CN for its portion of the move.

Although a participant to the CSXT-TPI contracts which expired as of June 30, 2010, as a
mere short line delivering carrier, NHRR was not party to and has no knowledge of the
negotiations that took place prior to the expiration of the contracts or thereafter, and has no
knowledge regarding the movements or rates in any of the lanes other than lane 42.

NHRR does not have a published or established public tariff rate for moves of
polystyrene (STCC 2821140) from its interchange with CSXT at Ivyland to Warminster or any
other points on NHRR’s line, and did not provide factors to CSXT for CSXT’s public rate
document. Additionally, to the best knowledge of NHRR, there have been no movements of
polystyrene for TPI since the CSXT-TPI contracts expired.

NHRR is a small Class III carrier that cannot afford to defend a stand-alone cost rate
case. It has been further prejudiced in this case by the timing of its addition as a defendant. The
opportunities to work with other parties to have the lane at issue dismissed and/or to limit the
role and burden of short line defendants through the Board’s required mediation under 49 CFR
1109.4 and 49 CFR 1111.10 have passed.

Request for Dismissal

NHRR believes that the claims set forth in the Second Amended Complaint should be
dismissed for the following reasons:

(1) There is no established rate for NHRR’s portion of the route described in lane 42.

Further, there have been no shipments over the route since the CSXT-TPI contracts expired.
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Since there is no rate there is no way to challenge the reasonableness. Even if there were a rate,
no traffic has moved over the lane in question. The Board does not have jurisdiction to
determine the reasonableness rates that have not been used to move traffic since there has been
no rate “charged or collected.” See 49 USC 10704(a)(1); CSXT Motion for Expedited
Determination of Jurisdiction over Challenged Rates, pp.22-24 (filed October 1, 2010).

2) Based on the Second Amended Complaint, not all necessary parties have been
joined as defendants. As noted by TPI in its motion to permit the filing of the Second Amended
Complaint, all carriers participating in an interline movement must be included unless TPI has a
separate contractual agreement with a carrier for its portion of the move. As described in the
Second Amended Complaint, CN is a participant in the interline movement in lane 42. There are
no allegations in the Second Amended Complaint that TPI has an agreement with CN for its
portion of the move that precedes CSXT. Since CN was not included as a defendant in this
action, the action should be dismissed as to lane 42, and consequently at to NHRR.

3) The late joinder of NHRR will be prejudicial to its ability to defend itself in a
timely and cost-effective manner. On the other hand, since (as discussed above in item 1) there
have been no movements in lane 42 since the contracts expired, there WOlﬂd‘ be no harm to TPI

in dismissing NHRR as a defendant in this action.

> Although CSXT did not list lane 42 in the relevant section of its Motion, the same
arguments apply and NHRR incorporates by reference the CSXT argument set forth in its
Motion.
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CONCLUSION
For all of the foregoing reasons, NHRR requests that NHRR be dismissed as a defendant
in this action.

Respectfully submitted,

ric M. Hocky
Thorp Reed & Armstrong, LLP
Once Comimerce Square
2005 Market Street, Suite 1000
Philadelphia, PA 19103
215.640.8500
ehocky@thorpreed.com

Counsel for New Hope & Ivyland Railroad
Dated: December 8, 2010
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VERIFICATION
I, Paul Nichini, President of New Hope & Ivyland Railroad, verify under penalty of
perjury that statements contained in the foregoing Motion to Dismiss are true and correct to the
best of my knowledge and belief. Further, I certify that I am qualified and authorized to file this

Verified Statement.

Executed on December 8, 2010.

%/%@m

Paul Nichini
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CERTIFICATE OF SERVICE

I hereby certify that on this 8™ day of December, 2010, I caused a copy of the foregoing answer
of Seminole Gulf Railway, L.P;. to be served on the following parties by email where indicated,
or by first class mail, postage prepaid:

Via email:

Jeffrey O. Moreno
Jeffrey.Moreno@thompsonhine.com
David E. Benz
David.Benz@thompsonhine
Thompson Hine LLP

1920 N Street, NW, Suite 800
Washington, DC 20036

G. Paul Moates
pmoates@sidley.com

- Paul A. Hemmersbaugh
phemmersbaugh@sidley.com
Sidley Austin LLP

1501 K Street, NW
Washington, DC 20005

Via first class mail:

Lamont Jones, General Manager Cathy S. Hale, Chief Executive Officer

Carolina Piedmont Division Madison Railroad

268 E. Main Street City of Madison Port Authority

Laurens, SC 29360 1121 W. JPG Woodfill Road #216
Madison, IN 47250

Jeff Collins, General Manager David W. Lawrence, Esqg.

Mohawk Adirondack & Northern Railroad 501 Park Avenue

Corp. Suite A

1 Mill Street, Suite 101 Lebanon, TN 37087

Batavia, NY 14020
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Lucinda K. Butler, Director

- South Branch Valley Railroad
120 Water Plant Drive
Moorefield, WV 26836

Joe Martin, Division Manager

R.J. Corman Railroad Company (Memphis)
P.O. Box 337

145 East 1% Street

Guthrie, KY 42234

Thomas Burden, General Manager
Georgia Woodlands Railroad, LLC
210 Depot Street

Washington, GA 30673
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G.R. Abernathy, President
Sequatchie Valley Railroad Company
120 Soulard Square

Bridgeport, AL 35740

Michael L. Rennicke, General Manager
Pioneer Valley Railroad

100 Springdale Road

Westfield, MA 01085

S

Efic M. Hocky



