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o VIA E-FILING

Cynthia T. Brown December 20, 2010
Chief. Section of Administration

Office of Proceedings

Surface Transportation Board

395 E Street SW

Washington, DC 20423 _l:) (E} (/ 97
; {

Re: STB Finance Docket No. 35440
State of Maine - Petition for Declaratory QOrder
Suppicmental Information and Comments (Duplicate Filing}

Dear Ms, Brown

On Friday. the Stte of Maine electronically tiled Supplemental [nformation and
Comments  Laclosed is a copy of the conlirmation we received. Tlowever, the filing has
not yet been posted. [n the event there was a problem with the filing. and because the
{iling deadline is today . we are resubmitting it with this letter. We apolowize if this
duphcation causes any confusion

Please let me know if you have any questions.

Respectfully,
] :
7 ’ ’ ;’f-' I-’?

]
“" Eric M. Hocky
EMll/c '

Ce. All persons shown on the Certificate of Service
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Hocky, Eric M,

From: SevernS@stb.dot.gov

Sent: Friday, December 17, 2010 12 19 PM
To: Hocky, Eric M

Subject: Acknowledgement of formal fiting

STR achnuwledges tha= you have submitted a formal tilirng regarding docket nurber
TD-35442--


mailto:SevemS@stb.dot.gov

BLt ORI THE
SURFACFE TRANSPORTATION BOARD

STB @nance DBocket No 35440

STATE OF MAINE - PETITION FOR BECLARATORY QROER

SUPPLEMENTAL INFORMATION AND COMMENTS

TONIT . KEMMMERE L.

Caief Counsel

STATE OF MAINE, DEPARTMENT OF
TRANSPOR'TATION

16 State House Staton

Augusta. ME 04333-0016

(207) 624-3024

Tunt Kemmngrle amaige e

FRIC M. HHOCRY

THORP RELD & ARMSTRONG, LD
One Comnice Square

2005 Market Steet. Sulte HaOo
Philadelphia, PA 191073

12151 640-8500

shocioad e pried vom

Dawed: Decersher 17, 2010 Altorneys for State of Maine, Depanment of
Transportation
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BEFORE THE
SURFACE TRANSIPORTATION BOARD

STB Finance Docket No. 353440

STATE OF MAINF - PETITION FOR DECLARATORY ORDER

SUPPLEMLENTAL INFORMATION AND COMMENTS

On Qctober 26, 2010, the Stale of Maine. by and through 1ty Department of
ransportation (“State™) tiled a petition tor deciaratory order requesting that the Board determine
that the deseribed tansactions between the State and St Lawrence & Atlantic Railroad Company
{*SLR™) are not subiect to the Board's repulatory authority. and that the State will not be sunjed
te the Board's regulatury authority as a carier. under the Board's precedents undet Stute of
Mcaine, Department of Transportation - Acquisition and Operation Exemption — Maine Central
Railroad, § 10C 2d 835 (1991 ¢ Stare of Muine”) and its progeny.  The Board examined the
pelition and the transaction documents, and in a decision served December 100 2010 (the
“December 10 Decision™) 1equested that the Stue provide specific additional intonnation (o
ussist the Board in its determination.’ The State s hereby suppiying the 1eauested information,
as well as some additonal comments.  Other nterested parties were alse invited to file

commenis.

The Lecember 10 Decision also 1equired that the Stade serve a copy of the Decision an
B&\1 Beans, a shipper located ul the end o1 the wracks previously acquited trom SLR by the
State. ‘The State maled o vopy of the decision 1o the shipper on Duecember 130 2010, and
clectroncally filed a centileate of service with the Board ou that date.
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SUPPLEMENTAL INFORMATION
he State hereby responds « the Board's request o :nturmmmn_ as follows:
1. A description of any passcnger rail service presenth provided by Maine
DOT, SLR, Amirak, or any other carrier over the lines acquired by Maine
DOT through the 1991 and 2007 transactions: and the proposed timing of
Muaine DOT’s tuture initiation of various tpes of passenger rail scnice,
ineluding any interstate services.

The State has previously informed the Board that it cannot act as a freight 1ail operator on
any nf the hnes it owns. Simdariy. W cannot acl as i passenger tail operator,

Vhe property acquarad m 1991 included the | ewiston 1 owel Road from Brunswick w
Lisbon. and several additiona! picces of trach  The passenger service provided by Mame Fastern
Railtoae ("MER™Y trom Brunswick o Rockland, described more fully below nses a segment ol
the 199} acquisition hetween Hardings and Brunswich  Additionally. the Amitrah extension o
Brutswick. also described below, will use an approximately one-mile segment ol the 1991
acuisitinn o 1each Brunswich  There e no current pany for passenger service over the
remainder v s prapart

There 15 also oo passenger sorvice on thy initial segment sequired from SLR i 2007,
I'he trarsaction wis consummated on September 27, 2007, Passenger operations of any nature
are not eapected in the near future and are still in the preliminary study phase Before the SR
frsches i gttt o way could be used bor commuter senvice into downtown Portland. a bridge
voLld 1 ged 1o sevonstriated across the channed beiween Back Cove and Casce Bay. The Stae
avenire] the right of way and tracks relawed o this lipht densiy fieight line 10 enswe thut i
would not be shundened and that it would be preserved in place lur tuhine passenger operations.

as well as future 1reight aperat.ons
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Maps showing, and a description of, where Maine DOT’s passenger rail
service connects and will conneet to the passenger rail network in Maine, the
Northeast U.S., and Canada; and a description of whether joint ticketing
arrangements, continucus ftravel, other common arrangements with
connecting carriers, or dircet physical connections or interchanges will be
available between Maine DOT and other carriers providing passenger rail
serviee or providers of other modes of passenger transportation. and how
and to whom the services will be marheted.

As noted above. the State does not directly provide any passenger senvice. Currently
there 15 limited passenger service being provided in the State. Amtrah has provided interstate
passelLgel service between Boston. Massachusetts and Portland, Maine, since 2001, Intern.ediate
slups in Maine include Wells. Saco, and Old Orchard Beach. The Maine purtion of the service
operates over tacks owned by Pan Am Railways ("PAR™.  Amirsk operates this service
pursuant to an agreement with the Northern New Ergland Passenger Rail Authornity, a body
poidtic ar d corporate estahlished by the Maine legislature.  There are cunently plans to exwend
the Amtrak service from Portland to Brunswick. Maine, with an intermediate stop in Freeport.
The extension would also operate over tracks owned by PAR. and a shoil segment owned by the
Stale in Brunswick  The service would puss through Yarmouth (where the line crosses the SLA
segmentsy althouph Lo stop is currently planned there. 'The extenston is expected to start sery e
it the Fall of 2012,

Seasonal 1summer and {2l passenger excursion / tourist service is ofiered by MER
between Brunswich and Rockland, MER uses a seument that the State acquired fiom Maine
Cential (now PAR) between Brunswich and Hardings. and the track and right ol way between
Hardings and Rockland whick the State acquired aner it was zhandot ed. MER also i< the freight
corrmon carrier on the hine (as well as on an addiiional line between Brunswick and Augustal.

W lile the entension of the Amtrak service to Brunswich will reach the same terminus as MER,

the Slate is not aware of any current arrangements for joint or through ticketing.

oaziey
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Passenger service tor the Middle and NorGern Segments which the Stat2 hopes 1o
acyuire from SLR is still being studied  As discussed above. service to downiown Portland from
these semnents via the segment acquired in 2007 is not currently practicable because of a bridge
that would need to be reconsuucted: however, commuter or excursion passenger service could
muet the Amirak extension in Yarmouth if a station were established there. or could use the PAR
trucks W reach Porlland if arrangements couid be reacked with PAR and Amitrak. No steh
arrangements have been discussed at this time.

A copy ol the relevant pordon of the 2009 State Rail Map is attached hereto as
Attachment 1 Passenge: service bemng provaded. o currently buing studied. in the State is
marked on the ma) . -

L A deseription of excursion, tourist, entertainment, recreational passenger rail
service; commuter rail passenger transporiation: intercity or intersiale
passenger rail transportation (including high-speed passenger rail service)
that Maine DOT proposes to provide.

As noted above, the State will not directy provide any passenger service  No
mlieestale  pussenger 1aii  nansporfation (includine high-speed passenger rail service) is
comemplated tor the near (viure on the ivitial scement acquired ftom SLR. or on the Middle or
Northem Seements that are the subject ot this proceeding. The State acquired the right of way
and tracks related to this light density freight line to ensure that it would not be abandoneid and
that it would be preserved in place lor fuiure passenger operations. as well as for future freight

generally run between the populatior centers of Portland and

operations. The SLR scgments
LewistorAuburn and could ultimatels be used tor con:nitter operations or for tourist
excursiuns. However, before the SLR trachs and righi ot way could be used for commutel
wervece into dowiown Portland, a bridge would need to reconstructed across the (kunnel

between Back Cove end Casco Bay.  As discussed above, the SLR segnieris would cross tie

i
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extended Amtrak service 10 Brunswick at Yannouth, Commuter or excursion passenger senice
could meet the Amtrak extension in Yarmouth if a4 stalion were established there. v could use
the PAR tracks to reach Portlaid it arrangements coald be reached with PAR and Amiisk Any
discussians of joint or through ticketing would be prematute  Passenger operations of any nature
are not expected Lo stat for several years and are still in the preliminary study phase, ( Phe State
is the process of completing a Statewide Rail Pian that will cvaluate the freight and passenger
11l system v the State.)

4. A description of what role SLR plays and will play in planning, marketing,
and providing Maine DOT"s passenger rai} service in light of SLR’s retention
of the cxelusive control and management of passenger rail service over the
Northern Segment.

[t 1g curiet tly nat planmed that SLR will have any role in the planning. marketing or
providing of passenper service over either the Middle Segn.eut being sold o the State or over the
Northern Sexment that SLR will retain. wath she exception of SI R’s control over all railread
operations vn the Northern Seginent SR will retain contrul and management of such
operations through. tor example. the adoption of oparating rules and control of dispatching, It
will not be responsible for the acwual provision or matkeling of any passenger service. In
connection with its dispaiching control, SLR would ilso be consulted with respect o the
scheduling ol service so that any passenuer service plans could be integrated with SLR's 1reight
sevice plans in a way that both can provide efficient safe service.

COMMENTS

The Board in this instance is being asked to review a two-part Lransaction. The irst
involves a “traditional” Stare of AMaine transaction under which the State will acquire physical
as«ets and right of way property, and 8LR will retain a freight casen ent. The second involves

orlv the acquisttion by the Stute of passenger operutimg rights for which it can designaie an

LT



operator. but does not involve the acquisition ol any of the phyeical assets o right of way
property comprising the line. Farlier this weel the Board reiterated the Stare of Aduine standura
i a case involving the acquisition of the physical assets and associated right of way by the
Plorida Department of Transportation C"FDOT™ from CSX T ransportation, Inc. ("CSX1T7)
Under Stwe of Maine, the hey question is whether the terms and
conditions governing FDOT’s acquisition of the (rlando Line assets and
CSXT’s reservation of a {reight easement mect the Board’s requitements
for assuring that common carrier freight rail service can continue to he
provided on these rail assets without interference.
Flwidy Departiwin of Transportation Adeqersition: Exemption Cenain assets or CSY
Trapsportation Inc.. STB Dacket No, D 35110 (served December 15, 2000). slip op. wt 11,
Both parts of the State-SLR transaction have teen structured to assure that SLR's common
carrier freight service can continue 1o be provided on these rail assets witl.out interference -

With respect to the “Middle Segmant.” the transaction i~ structured to match the 2007
transaction previously reviewed by the Board in which the State will acquire the physical assets.
and 51 R will retain a permanent freight easement. The parties will enter into an operating
agreement that will govern the respectlive ohligations of the parties if and when passenger
operations commience. As discussed in the Petition, the Board has previously determined that the
propcsed amungements will not interfere with S§ R's ability to provide common carrier freight
rail service. MSare of Maine - Acquisteon Exempnon  Ceriarn Assers of St Luwrence &
Atlantic Railroad Company, STB Finance Docket No. 35018 (served September 13, 2007).

With respect to the “Northern Segment,”- the State is only acquiring the right to tave
passer ger operations condueted in the futine over the segment. SLR s retaimng ownership of

the 1ail hine and will control alf dispalching. The Passenger Operating Agreement, attached to

AT



und explained more lully in the Petinon, ensures that STR will be able 1o provide commor,
carrier freight rail service without interference from the passenger operations.

Ay set forth nothe suppiemental mtormation provided above. the State will. by these
proposed transactions. preserse Lthe right 1o have passenger <ervice conducted at some luture
tme. the Stare will never provide passenger operations itself: rather it and wher it is
deternnined that there is sufficient demand for passenger services, the State will select o
passenger operator.”

For all of the foregomng reasons and the reasons set forth in the Petition, the Board should
declare that the wransactions described herein between the State and SLR are not subject 1;-. the
Board's repulutory authority, and that the State will nol be subject w the Bourd's tegpulaton
authority as a carrier, under the Board's precedents under Stawre of Maine.

In its Petition, the State requested eapedited consideration of its request, and appreciates
that the Board has promptly acted upon the petition in issuing the December 10 Decision. The
State and SLE would both benetit frum continued e pedited consideration which would allow u
closing before vear end. As noted in the Petition. the State has funding currently programmed
fur the acquisition 10 occur this calendar quarter (hefore the end of the year), and closing this
yedr would allow for e acquisition while the furding is available and in sccordance with the
State planning process. Turther. for SIR, it will allow the matching of the income from the sale
with expenses incuried in conpection with 1ecent upgrades on the Northern Segment which will
herelin s tinancial planning.  The parties have prepared all of tf ¢ necessars documents for the

closing and are ready and able t close by the end ot the yvear. Althuugh reply comments are not

~

- At that time. if the passenger operator or the proposed operations were subject to STB
jurisdiction. it wouid be up to the operator to obtain any necessary authorizations.



due unid December 28, 2000 i a fav crable detenniration were served by Board by Decamber
22,2010, then the partes would be able to close this year.?

Respectiutly submitted.

TONTL KIFMMERLE

Chiel Caunsel

STATT OF MAINE. DEPARTMENT OF
IRANSPORTATION

16 Siate House Station

Augusta, MIT 04333-0016

(207) 624-3u24
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FRIC M. TTOCKY
THORP REIDY & ARMSIRONG.LTP
One Conuneice Syuare

205 barket Sueet, Suite 1000
Mriladelphia. PA 16103

1215 040-8300

= - td |',J ' »

Dated: Decerrber 17, 2016 Attoriieys for State of Maine, Department ol
Transportation

[or closig to ovetr apd funds to be disbursed. the State will aced 1o anange for the uile
tu be updated (o ensure no intervening liens) and for the deed o be reecrded.  Because the
registries ol deeds in Maine are closed on December 31, 2010, the npdating and recordimg woitld
Leed 1o he compleied heinre the registny closes on December 20 (o complete the closmo by vear

enid
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VERIFICATION
I, Nathan Moulton, Director, Ruil Program of the Maine Department of Traisportation,
Oflize of Freight Transportation, verify under penalty of periury that statements contained in the
foregowng Supplemiental Information and Comments are true and conect to the best of my
knowledge and helief  Further, [ certify that | am qualified and authonized to file this Verified

Statemen!

Execsicd on December 17, 2010

oD

Nathan Moutton

Hie T A



CFRUIFICATE OF SERVICE

I hereby certify that on the date set forth below. [ caused 4 copy of the foregoing

Suppleme:al Information and Comment {0 he served by [irst class mail on the potentialls

affected shipper and electronically on 8t Lawrence & Atlantic Raihwad Company and i

counseal:

/gt
Dated: December 17. 2010 A / o]

B& M Beans (B&G Foods Company)
One Bean Pt Circle
Portland. Mi: 04103

Mario Brault/Edward Foley

St Lawrence & Atlantic Railroad Company
415 Rodman Road

Auburn, ME 04211}

b il el gwr s cuin

lulgyergwrranm

Allison Ferpus

General Counscl

Genesee & Wyoming Inc.

66 Ficld Point Road, Suite 20it
Greenwich, CT 06830

ENS TR R

Liic M Hochy /'
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2. Amtrak (proposed)
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*+ Montreal, Malne and Atlantic Railway

New Hampshire Northcoast Cerp.
State of Maine Owned / No Operator
State of Maine Owned / Rall Corridor

" (Tracks Removed)

State of Maine Owned / St. Lawrance &
Atlantic Rallroad Company Operated

State of Maine Owned / Malne Eastern
Railroad Company Operated

St. Lawrence & Atlantic Railroad Company
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