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BEFORETHE 
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PETITION OF PINELAWN CEMETERY TO REOPEN 

Preliminary Statement 

At the direction ofthe New York Supreme Court, Appellate Division, Second 

Department ("Second Department**)!* this petition is filed on behalf of Pinelawn Cemeteiy 

C'Pinelawn") in support of its request that the Surface Transportation Board (the "Board") 

reopen this docket and issue an order pursuant to its authority under S U.S.C. § SS4(e) and 49 

U.S.C. § 721(b)(4) for the purpose of terminating a controversy and removing tmcertainty 

concerning the scope of its jurisdiction under the Interstate Commerce Commission Temiination 

Act ("ICCTA"). Pinelawn seeks a declaration that die "Farmingdale Yard" (described below) is 

not now, nor has ever been, a "line of railroad" over which the STB has exclusive jurisdiction. 

Rather, the Farmingdale Yard is a "team," "spur" or "wye" track, excepted fitom tiie Board's 

jurisdiction by 49 U.S.C. § 10906. 

The Board has already held on three separate occasions diat the current operator on the 

property. Coastal Distribution, LLC ("Coastal"), is not a rail carrier nor is it engaging in rail 

activity at the Farmingdale Yard, which it constructed in or about 2003. Further, Coastal has 

never received authority to operate from the Board and, as such, the track in question is either 

excepted track or Coastal's operations are in violation of law. While Pinelawn has chosen to 

follow the direction ofthe Second Department, it believes and will argue that an abandoiunent 

' The Second Department's decision is appended hereto at Exhibit A. 
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PETITION OF PINELAWN CEMETERY TO REOPEN 

Preliminary Statement 

At the direction ofthe New York Supreme Court, Appellate Division, Second 

Department ("Second Department**)!* this petition is filed on behalf of Pinelawn Cemeteiy 

C'Pinelawn") in support of its request that the Surface Transportation Board (the "Board") 

reopen this docket and issue an order pursuant to its authority under S U.S.C. § SS4(e) and 49 

U.S.C. § 721(b)(4) for the purpose of terminating a controversy and removing tmcertainty 

concerning the scope of its jurisdiction under the Interstate Commerce Commission Temiination 

Act ("ICCTA"). Pinelawn seeks a declaration that die "Farmingdale Yard" (described below) is 

not now, nor has ever been, a "line of railroad" over which the STB has exclusive jurisdiction. 

Rather, the Farmingdale Yard is a "team," "spur" or "wye" track, excepted fitom tiie Board's 

jurisdiction by 49 U.S.C. § 10906. 

The Board has already held on three separate occasions diat the current operator on the 

property. Coastal Distribution, LLC ("Coastal"), is not a rail carrier nor is it engaging in rail 

activity at the Farmingdale Yard, which it constructed in or about 2003. Further, Coastal has 

never received authority to operate from the Board and, as such, the track in question is either 

excepted track or Coastal's operations are in violation of law. While Pinelawn has chosen to 

follow the direction ofthe Second Department, it believes and will argue that an abandoiunent 

' The Second Department's decision is appended hereto at Exhibit A. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35057 

PETITION OF PINELAWN CEMETERY TO REOPEN 

Preliminary Statement 

At the direction of the New York Supreme Court, Appellate Division, Second 

Department ("Second Department"),' this petition is filed on behalf of Pinelawn Cemetery 

("Pinelawn") in support of its request that the Surface Transportation Board (the "Board") 

reopen this docket and issue an order pursuant to its authority under 5 U.S.C. § 554(e) and 49 

U.S.C. § 721(b)(4) for the purpose of terminating a controversy and removing tmcertainty 

conceming the scope of its jurisdiction under the Interstate Commerce Commission Termination 

Act ("ICCTA"). Pinelawn seeks a declaration that the "Farmingdale Yard" (described below) is 

not now, nor has ever been, a "line of railroad" over which the STB has exclusive jurisdiction. 

Rather, the Farmingdale Yard is a "team," "spur" or "wye" track, excepted from the Board's 

jurisdiction by 49 U.S.C. § 10906. 

The Board has already held on three separate occasions that the current operator on the 

property, Coastal Distribution, LLC ("Coastal"), is not a rail carrier nor is it engaging in rail 

activity at the Farmingdale Yard, which it constructed in or about 2003. Further, Coastal has 

never received authority to operate from the Board and, as such, the track in question is either 

excepted track or Coastal's operations are in violation of law. While Pinelawn has chosen to 

follow the direction of the Second Department, it believes and will argue that an abandonment 

The Second Department's decision is appended hereto at Exhibit A. 



proceeding under 49 U.S.C. § 10903 is not necessary. However, if this Board disagrees with 

Pinelawn's position, it is respectfully requested that the Board set a schedule including time for 

discovery, opening by Pinelawn, reply by NYAR and Coastal, and rebuttal by Pinelawn. 

BACKGROUND 

Pinelawn is a not-for-profit corporation organized under the laws of the State of New 

York having a principal place of business at Pinelawn Road & Wellwood Avenue in 

Farmingdale, New York. Pinelawn owns approximately 900 acres of property in the Town of 

Babylon. At issue in these proceedings are two of its contingous parcels of land located at 1633 

New Highway, Farmingdale, New York (hereinafter collectively the "Property"). At the tum of 

the last century, each parcel was separately leased from Pinelawn to the Long Island Railroad 

("LIRR") for ninety-nine-year terms at different times approximately one year apart (1904 and 

1905). The parties have been involved in protracted litigation in state court ("State Court 

Action")^ over whether the lease over one portion of the property (the "August New Highway 

Lease") was validly renewed. The State Court Action has been affected by various related state 

and federal proceedings regarding the interpretation ofthis Board's jurisdiction. Due to the 

complicated procedural and factual background, a timeline/chronology of the relevant factual 

dates and court proceedings has been appended hereto at Exhibit B. The relevant history is also 

set forth in detail below. 

Pinelawn leased the Property to the entity now known as the Metropolitan Transportation 

Authority ("MTA") - the parent of LIRR (collectively, the "LIRR-MTA") - in the early 1900s. 

^ In the pending State Court Action, Pinelawn maintains that the LIRR-MTA did not validly renew one of 
two leases, which govern the property. See Pinelawn Cemetery v. Coastal Distribution. LLC, et al. 
Suffolk County Supreme Court Index No. 04-8599; Second Department App. Div. Nos. 2008-2472 and 
2009-2839. The issue of whether the lease has been validly renewed has not been decided by the State 
Court, which is awaiting the Board's determination on this petition before resolving the state law issues. 



Shortly after leasing the two parcels from Pinelawn, the LIRR-MTA constructed the 

"Farmingdale Wye Track" on the Property, consisting of two rail tracks each approximately one-

quarter mile long, which together comprise a "Y" or "wye" track. A map of the Farmingdale 

Wye Track is appended hereto at Exhibit C. There is also a "rail siding" track that runs parallel 

to the main line of the Long Island Rail Road to the north of the main line and to the south of the 

Farmingdale Yard. Initially, the Farmingdale Wye Track was used by Pinelawn as a tumaroimd 

for funeral processions. The LIRR-MTA operated on the Farmingdale Wye Track for a part of 

the 20* century, but no longer does so. The tracks were rarely used, if at all, begiiming in the 

1960s. 

In 1997, New York & Atlantic Railway ("NYAR"), a rail carrier licensed to operate a 

line of railroad by this Board, took over the freight operation of the LIRR-MTA pursuant to a 

transfer agreement dated November 18,1996 ("Transfer Agreement"), which was approved by 

the Board. The Transfer Agreement is appended hereto at Exhibit D. The Transfer Agreement 

covered over 250 miles of "Subject Line." Under the Transfer Agreement, NYAR acquired, 

inter alia, the right to operate on the Farmingdale Wye Track. The Transfer Agreement between 

LIRR-MTA and NYAR labels the Farmingdale Wye Track as a "yard" that consists of "PW 

Long Siding, Wye and Team Yard." See Exhibit D at Ex 1. The Freight Agreement also lists 

several "sidings not in use" in Farmingdale including 6 such sidings labeled "Wellwood." 

Exhibit D at Ex 3, page 2 of 3. In addition, the agreement states that NYAR is obligated to 

obtain permission firom the STB for any abandonment of freight services to the extent legally 

required. Exhibit D at 50, ̂  6.1. 

"'' Originally the parties to the Transfer Agreement were the LIRR and the Southern Empire State Railroad 
Company ("Southem"), which changed its name to NYAR. 



When NYAR applied for an operation exemption, it supplied a rough map of the "Subject 

Line" and stated that it sought the exemption for the following: 

Bay Ridge Branch (mp 4.0 to mp 16.0) 
Central Extension (mp 19.1 to mp 21.2) 
Bushwick Branch (mp 4.0 to mp 6.0) 
(collectively, the "Freight Line") 

Main Line (mp 9.3 to mp. 94.3) 
Montauk Branch (mp 0.0 to mp 115.8) 
Port Jefferson Branch (mp 24.9 to mp 58.0) 
Central Branch (mp 28.7 to mp 35.9) 
Central Extension (mp 18.7 to mp 19.1) 
Hempstead Branch (mp 13.3 to mp 18.7) 
West Hempstead Branch (mp 15.5 to mp 20.1) 
Montauk Cut Off (mp 0.1 to mp 1.3) 
(collectively the "Joint Use Line" and, together with the Freight Line, the 
"Subject Line") 

See Exhibit E. NYAR described the "Subject Line" as the main portions of track over which it 
I 

offered common carrier freight services, but did not explicitly include the Farmingdale Wye 

Track, which was built by the LIRR-MTA as excepted track. The Board exemptedNYAR's 

freight operations on the "Subject Line." New York & Atlantic Railwav Companv -Operation 

Exemption - The Long Island Rail Road Company. STB Finance Docket No. 33300 (served 

Nov. 17,1997). 

On or about March 22, 2002, NYAR entered into a lease agreement with Coastal Distribution, 

LLC ("Coastal") for the Property, which lease was subsequently revised on or about July 2002 

and again in 2008. As set forth below, this Board has held on several occasions that Coastal is 

not a licensed railroad, nor does it operate a line of railroad on the Property. See Town of 

Babylon and Pinelawn Cemetery - Petition for Declaratorv Order. STB Finance Docket No. 



35037 (decisions served February 1,2008, September 26, 2008 and October 15,2009)." Rather, 

by its own admission Coastal operates what it terms as a "transloading facility" on the 

Farmingdale Wye Track at the Property where it processes Constmction and Demolition 

("C&D") materials and loads those materials onto rail cars. See Coastal's Memorandum of Law 

in Support of Motion for Svmimary Judgment at 2, Suffolk Supreme Court Index No. 2004-8599 

(March 30,2007). It is telling that when NYAR leased the property to non-rail-carrier Coastal, it 

did not seek an abandonment of its freight services as required by the Transfer Agreement. 

Exhibit D at 50, H 6.1. This is because there were no common carrier freight services occurring 

on the property which required abandonment. 

The genesis of the current dispute and extensive litigation began on or about October 

2003, when Coastal began constmction^ of the so-called "Farmingdale Yard" on the Property. 

Attomeys for Pinelawn sent a letter to the Town of Babylon ("Town") on December 18,2003 

advising the Town that Pinelawn (and not the MTA or Coastal) was the owner of the Property 

and requesting the Town issue a cease and desist order against Coastal because it had 

commenced operations and the erection ofa structure without the proper permits from the Town. 

On or about March 29,2004, the Town issued a Stop Work Order to Coastal for "working 

'* All three decisions were appealed to the U.S. Court of Appeals for the District of Columbia 
("DC Circuit"). The DC Circuit transferred the appeals to the U.S. Court of Appeals for the 
Second Circuit ("Second Circuit"), which heard argument in September 2010 but has not yet 
issued a decision. 

^ The Board has repeatedly held that Coastal, and not NYAR, built the Farmingdale Yard. See, 
e.g.. FD 35057 (decision served Oct. 15,2009, at 5 and decision served Feb 1. 2008 at 5). In 
addition. Coastal admits that prior to its arrangement with NYAR and its constmction of the 
Farmingdale Yard, less than four cars per year were transloaded on the excepted track. See 
Coastal's Petition to Reconsider the Board's Jan. 31,2008 Decision, STB Finance Docket No. 
35057 (Document No. 221649). 



without a permit" and in or about April 2004, Coastal and NYAR appealed the issuance of the 

Stop Work Order to the Town of Babylon Zoning Board of Appeals ("ZBA"). 

On April 6,2004, Pinelawn commenced the State Court Action regarding the lease in 

Suffolk Supreme Court against Coastal, LIRR, MTA and NYAR, seeking, inter alia, a 

declaration from the Suffolk Supreme Court that the August New Highway Lease was 

terminated since it was neither renewed by the LIRR-MTA according to its terms nor otherwise 

extended or reinstated by Pinelawn. In addition, Pinelawn sought a preliminary injimction, 

which was later denied, preventing Coastal from further constmction on the Property. 

On or about August 6,2004, approximately one month before the scheduled hearing in 

front of the ZBA on the Stop Work Order, NYAR and Coastal terminated their lease agreement 

and entered into a "Transload Facility Operations Agreement." Notwithstanding this purported 

change - and as this Board has held - there was no change in the way Coastal operated its 

facility after entering into the Operations Agreement. See generally Town of Babylon and 

Pinelawn Cemetery - Petition for Declaratorv Order. STB Finance Docket No. 35037 (served 

February 1,2008). 

Coastal operates what it has described as a "transloading facility" on the Property which 

it has characterized as follows: 

[the facility] is one at which cargo is transferred between modes 
of transportation, in this case between highway vehicles and 
railway vehicles. Transload is the modern term for a "team 
track" the name referred to the teams of horses that pulled "drays" 

. (wagons) to the side of rail cars so that freight could be transferred 
and then delivered to locations beyond the physical limits of the 
railroad's track. Modem transload facilities include machinery 
needed to rnove commodities efficiently between modes. 

See Coastal's Memorandum of Law in Support of Motion for Summary Judgment at 2, Suffolk 

Supreme Court Index No. 2004-8599 (March 30,2007). 



On April 22,2005, the ZBA issued its decision on NYAR and Coastal's appeal, which 

affirmed the Stop Work Order and upheld the Town's ability to enforce its zoning laws. Not 

content with this decision, Coastal and NYAR conmienced an action in federal court to enjoin 

any local code enforcement against the operations at the Farmingdale Yard on the basis of 

federal preemption under the ICCTA. Shortly after the commencement of that action, a two-day 

preliminary injimction hearing was held in front of United States Magistrate Judge E. Thomas 

Boyle, on May 19-20,2005, in which an extensive record was established. During the course of 

that hearing, Joseph Rutigliano, a principal in Coastal, claimed that he had invested several 

million dollars in the Coastal Facility and that the "normal activities" at the site consisted of the 

following: 

• trucks loaded with C&D debris enter the site and are 
weighed; 

• the trucks then discharge their load of C&D debris on the 
floor of the building at the facility; 

• the emptied tmcks are weighed and then exit the facility; 
• the C&D debris is sorted and loaded onto rail cars by 

mechanical loading machines; and 

• the rail cars leave the facility bound for Ohio. 

See Excerpts from Hearing Transcripts, Exhibit F, at 165-69. 

Ultimately, Magistrate Boyle issued a Report and Recommendation ("R&R") which 

recommended that the preliminary injunction be granted and foimd, inter alia: (1) that the 

Town's zoning laws are preempted by the ICCTA; (2) that transloading operations fall within the 

category of rail "transportation" for purposes of the ICCTA; (3) that Coastal, by virtue of its 

relationship with NYAR, is considered a rail carrier under the ICCTA; and (4) that the Town of 

Babylon is estopped from asserting jurisdiction based on Coastal's detrimental reliance on the 

Town's assertion that it held no jurisdiction over the Property. United States District Judge 

Joanna Seybert adopted the R&R in a decision dated January 31,2006. See Coastal 



Distribution. LLC v. Town of Babvlon. No. 05-CV-2032 (E.D.N. Y. Jan. 31,2006). The Town 

of Babylon and Pinelawn immediately appealed this decision to the United States Court of 

Appeals for the Second Circuit ("Second Circuit").* 

On Febmary 6,2007, the Second Circuit took the extraordinary step of modifying the 

U.S. District Court's preliminary injunction to allow the parties to petition this Board ("STB") 

"for a declaratory judgment on the scope of its jurisdiction" and noted that "'[a]s the agency 

authorized by Congress to administer the Interstate Commerce Commission Termination Act, the 

[STB] is uniquely qualified to determine whether state law should be preempted by the 

Termination Act.'" See Coastal Distribution. LLC v. Town of Babylon. 216 Fed. Appx. 97 

100-03, (2d Cir. 2007). 

Meanwhile, in the State Court Action, Coastal and NYAR respectively filed motions for 

summary judgment and/or to dismiss the proceedings in the Suffolk County Supreme Court 

("Suffolk Supreme Court") in March and May of 2007. Once again, the principal argument by 

Coastal and NYAR was that the Suffolk Supreme Court lacked jurisdiction over Pinelawn's 

claims relating to the Farmingdale Yard because the Farmingdale Yard was in the exclusive 

jurisdiction of the STB based on the federal preemption set forth in the ICCTA. Specifically, 

Coastal and NYAR argued that Coastal - although not a rail carrier itself- was acting on behalf 

of a "rail carrier" for purposes of 49 U.S.C. § 10901, that the facility was necessary for 

"transportation by rail," and that, therefore, the Suffolk Supreme Court did not have jurisdiction 

over the claims relating to the August New Highway Lease covering a portion of the 

Farmingdale Yard. In addition. Coastal and NYAR argued that because the Farmingdale Yard 

* Judge Seybert has since stayed the Federal Action pending resolution of the appeals of the three 
STB decisions. Coastal Distribution. LLC v. Town of Babvlon. No. 05-CV-2032 (E.D.N. Y. 
Nov. 10, 2010). 



was subject to the exclusive jurisdiction of the STB, the termination of the August New Highway 

Lease would constitute an impermissible abandormient ofa line of rail under 49 U.S.C. § 10903. 

Id 

Pinelawn responded to the motions for summary judgment and/or to dismiss the State 

Court Action arguing, inter alia, that: (1) material issues of fact existed regarding whether 

Coastal was operating as a "rail carrier" or the facility was a "rail yard" and therefore summary 

judgment was inappropriate; (2) the operations at the Farmingdale Yard and Coastal itself were 

not subject to the exclusive jurisdiction of the STB, including the abandonment provisions; and 

(3) even ifthe STB had jurisdiction over any rail activity occurring at the Farmingdale Yard -

which it did not - that jurisdiction did not preempt the Supreme Court's jurisdiction over the 

state law claims regarding a lease between two private parties. 

Shortly thereafter, in keeping with the direction of the Second Circuit's Febmary 2007 

decision, Pinelawn and the Town sought guidance from this Board on the jurisdictional issues 

relating to federal railroad law, which was the first time any of the parties had sought a decision 

from this Board on whether the Farmingdale Yard was within its jurisdiction (as neither NYAR 

nor Coastal have ever sought permission to construct and/or operate the Farmingdale Yard). 

Specifically, on July 2,2007, the Town and Pinelawn filed a Petition with the STB for a 

Declaratory Order to determine whether Coastal was a rail carrier or was operating on behalf of a 

rail carrier, and whether the activity at the Premises constituted a line of railroad. See Town of 

Babvlon and Pinelawn Cemetery. STB Finance Docket No. 35057 (Document No. 219688). In 

opposition. Coastal and NYAR filed with the Board the entire record hefovQ the federal court on 

this matter. 



On January 8,2008 - subsequent to the filing of the first STB Petition, but prior to a 

decision from the Board - the Suffolk Supreme Court issued its decision in the State Court 

Action on the summary judgment motions, holding that it lacked jurisdiction due to federal 

preemption and dismissing Pinelawn's claims. Among its conclusory findings, the Suffolk 

Supreme Court stated that (I) "Jurisdiction" the court puts with the state transportation board 

[sic] - Surface Transportation Board, Federal agency" and (2) "Coastal can easily be described 

as an agent of [NYAR], putting them well within the jurisdiction of the [STB]." See Pinelawn 

Cemetery v. Coastal Distribution. LLC, et al. Suffolk Sup. Ct Index No. 04-8599 (Jan. 8,2008). 

In addition, the Suffolk Supreme Court held, somewhat incongmously, that it both lacked 

jurisdiction to hear the case, and that the only body competent to decide whether it lacked 

jurisdiction was the STB. Id Pinelawn appealed this decision to the Second Department. 

Three weeks later, in a controlling decision directly contradicting the Suffolk Supreme 

Court's findings in the State Court Action, this Board determined that Coastal was not a rail 

carrier or operating on behalf of a rail carrier. In its decision served on February 1,2008, the 

Board found that: 

[bjased on all of the information provided by the parties, we find that the 
facts ofthis case fail to establish that Coastal's activities are being offered 
by NYAR or through Coastal as NYAR's agent or contract operator.... 
Rather, based on the evidence before us here, Coastal is offering its own 
services to customers directly, and NYAR's involvement essentially is 
limited to transporting cars to and from the facility. Because Coastal is the 
only party that operates the transloading facility and is responsible for it, 
and because NYAR has assumed no liability or responsibility for Coastal's 
transloading activities, NYAR's level of involvement with Coastal's 
transloading operations at the Farmingdale Yard is insufficient to make 
Coastal's activities an integral part of NYAR's provision of 
transportation by 'rail carrier.' 

10 



Town of Babvlon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served Feb. 1,2008) 

at 5. In other words, the Board held that Coastal was not operating as a rail carrier for purposes 

of federal preemption and the facts of the case did not establish that Coastal was operating on 

behalf of or as the agent of NYAR. The Board further held that no "rail transportation" was 

occurring at the Farmingdale Yard and that nothing in the record suggested that Coastal's 

activities were an "integral part of NYAR's provision of transportation by 'rail carrier.'" Id at 

5-6. Therefore, the Board concluded that "[it] does not have jurisdiction over Coastal's 

activities, and the Federal preemption in section 10501(b) does not apply." Id at 6. Just a few 

weeks later, both Coastal and NYAR filed petitions for reconsideration of the Board's Febmary 

1,2008 decision. See Town of Babvlon and Pinelawn Cemetery. STB Finance Docket No. 

35037 (Documents No. 221649 and 221654). 

Based on the Board's Febmary 1, 2008 decision and while the petitions for 

reconsideration were pending, Pinelawn filed a motion to renew in the State Court Action 

requesting leave to renew and requesting that the Suffolk Supreme Court revisit its prior decision 

based on the Board's intervening Febmary 1,2008 decision: 

There has been a change in law that materially effects this Court's 
decision dated January 8, 2008, to wit, the United States Surface 
Transportation Board ("STB"), in a decision dated January 31, 2008 
determined that Defendant Coastal is not an agent of Defendant 
NYAR and therefore the STB does not have jurisdiction over 
Coastal's activities and federal preemption in 49 U.S.C. §10501(b) 
does not apply. This finding and conclusion directly contradicts the 
determination relied upon by this Court in its January 8,2008 decision that 
stated that "...Coastal can easily be described as an agent of New York 
and Atlantic Railway, putting them well within the production of the 
Surface Transportation Board." 

An appeal ofthis decision is pending, see supra, note 4. 

11 



See Pinelawn Motion for Leave to Renew, Suffolk Sup. Ct. Index No. 04-8599 (March 14, 

2008). NYAR opposed Plaintiffs Motion and argued that (1) regardless of whether Coastal is a 

"rail cartier," there is no dispute that [NYAR] and [LIRR] are rail carriers; and (2) the order of 

the STB is interlocutory, the Board is currently reconsidering its Order, and it would simply be 

premature for this court to take any action based on such an order. Similarly, Coastal opposed 

the motion to renew and argued that (1) the proceedings before the STB were not relevant 

because they involved a petition for declaratory judgment and not a petition for abandomnent; 

and (2) the January 31,2008 decision of the STB had no "legal effect" because it was the subject 

of a pending appeal to the DC Circuit. 

In September 2008, prior to the Suffolk Supreme Court issuing a decision on the motion 

to renew, the STB denied the petitions for reconsideration and affirmed its prior decision that 

Coastal was not a rail carrier and was not operating on or behalf a rail carrier. See generally 

Town of Babvlon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served September 

26,2008). The Board reasoned that: 

[W]hile section 10501(b)(2) enumerates various transportation activities 
over which the Board's jurisdiction is exclusive, section 10501(a)(1) 
clearly specifies that the Board's jurisdiction is over "transportation by 
rail carrier." Thus, to come within the Board's jurisdiction and 
thereby be entitled to preemption under section 10501(b), an activity 
must constitute "transportation" and must be performed by, or under 
the auspices of, a "rail carrier." See New England Transrail. LLC, d/b/a 
Wilmington & Wobum Terminal Railway—Constmction. Acquisition and 
Operation Exemption— În Wilmington and Woburn. MA. STB Finance 
Docket No. 34797 (STB served July 10, 2007) (citation omitted). For an 
activity to be subject to the agency's jurisdiction, and therefore entitled to 
preemption, both jurisdictional prongs of the statutory test must be met, 
not just one as suggested by NYAR. The Board reasonably applied the 
record evidence in this case to its existing precedent to conclude that 
Coastal is not a rail carrier and would not become a rail carrier by 
virtue of the construction activities for which it seeks to be protected 
from state and local regulation. Simply put, where, as here, a non-rail 

12 



carrier is operating a transload facility for its own benefit, it is not 
subject to the Board's jurisdiction. 

Petitioners charge that the Board was wrong in its determination that 
Coastal is not acting as NYAR's agent. But the Board carefully 
considered the agency issue in the February 2008 Decision, and 
petitioners' arguments on reconsideration merely rehash their earlier 
arguments and provide no basis for us to hold differently here. 

For all of the above reasons, petitioners fail to demonstrate grounds for us 
• either to dismiss the declaratory order petition or to reconsider our prior 

decision. Consequently, the relief sought by petitioners will be denied. 

Town of Babvlon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served September 

26,2008) at 5-6 (emphasis added).̂  Days later, Pinelawn provided the Suffolk Supreme Court 

with a copy of the STB decision by letter dated September 30, 2008. 

In October 2008, Congress passed the Clean Railroads Act ("CRA"). As such, the Town 

and Pinelawn filed a renewed petition with the Board on December 18,2008 to reopen the 

docket and issue a declaratory order confirming that the Febmary 1,2008 and September 26, 

2008 Decisions remain valid and that, under the CRA, the Farmingdale Yard is a non-rail facility 

and thus is subject to local regulation. Town of Babylon and Pinelawn Cemetery. STB Finance 

Docket No. 35037 (Document No. 224216). 

On Febmary 18,2009 - prior to the Board issuing a decision on the December 2008 

Petition - the Suffolk Supreme Court granted Pinelawn's motion to renew in the State Court 

Action, and acknowledged that in its decision served February 1,2008 the STB had determined 

that Coastal was not operating on or behalf of a rail carrier or engaging in rail transportation 

decision but that this decision materially affected the Court's January 8,2008 determination. See 

Pinelawn Cemetery v. Coastal Distribution. LLC, et al. Suffolk Sup. Ct. Index No. 04-8599 (Feb. 

An appeal ofthis decision is pending, see supra, note 4. 
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18,2009). Notwithstanding the fact that the Suffolk Supreme Court recognized that the basis of 

its January 8,2008 decision was essentially overtumed by the STB's decision, the Suffolk 

Supreme Court went on to grant summary judgment and dismiss the State Court Action for a 

second time. Id at 5. Pinelawn also appealed the Suffolk Supreme Court's February 18,2009 

Decision to the Second Department, arguing that the Suffolk Supreme Court incorrectly granted 

summary judgment. 

On October 15,2009, the Board decided the December 2008 Petition and held: "the 

Farmingdale Yard facility is not (and never was) part of 'transportation by rail carrier' within the 

Board's jurisdiction." Town of Babvlon and Pinelawn Cemetery. STB Finance Docket No. 

35057 (served October 15,2009) at 1? 

On June 8,2010, the Second Department decided the two appeals of the State Court 

Action, reversing the grant of summary judgment, holding that the case should have been stayed 

pending a "determination by the STB on the issue of abandonment," and remanding to the 

Suffolk Supreme Court. Pinelawn Cemetery v. Coastal Distribution. LLC et al. 74 A.D.3d 938, 

906 N.Y.S.2d 565, 568 (App. Div. 2d Dep't 2010). On remand, at a conference on July 8,2010, 

the Suffolk Supreme Court directed Pinelawn to file a petition for adverse abandonment with the 

Board within six.months. On January 6,2011, the parties stipulated that Pinelawn seek the 

Board's guidance on or before January 25,2011. 
I 

ARGUMENT 

While Pinelawn seeks the Board's assistance in re-opening this docket to declare the 

rights of the respective parties, it is respectfully submitted that the Second Department erred in 

its analysis and no petition for adverse abandonment is necessary. The Farmingdale Yard is not 

An appeal ofthis decision is pending, see supra, note 4. 
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now nor has ever been part of a main line of railroad under the Board's jurisdiction. As such, 

Pinelawn respectfully requests that the Board reopen this docket and enter an order declaring (1) 

the Farmingdale Yard is excepted track pursuant to 49 U.S.C. § 10906; and (2) no petition for 

abandomnent - adverse or otherwise - under section 49 U.S.C. § 10903 is necessary. 

Altematively, ifthe Board declines to grant such an order, it is respectfully requested that a 

briefing schedule be set for Pinelawn to file a petition for adverse abandonment or 

discontinuance at the Farmingdale Yard. 

POINT I 
THE STB HAS THE EXCLUSIVE AUTHORITY 

TO DETERMINE QUESTIONS OF ITS JURISDICTION AND TO ISSUE 
DECLARATORY ORDERS REGARDING THE SAME 

The Board has authority to determine its own jurisdiction. Burlington N. Inc. v. Chicago 

& N.W. Transp. Co.. 649 F.2d 556, 558 (8th Cir. 1981). In fact, even where the Board has 

previously held that it lacks jurisdiction over a property or subject matter, it has continuing 

authority to issue decisions addressing the extent of its jurisdiction. See, e.g.. N&W Ry. - Lease 

of Line in Cook and Will Count. IL. 91.C.C.2d 1155 (1993)(affirming an earlier order declaring 

that the ICC lacked jurisdiction over the lease in question) vacated. United Transp. Union -

Illinois Legislative Bd. v. I.CC. 52 F. 3d 1074 (D.C. Cir. 1995)(remanding with instructions for 

the ICC to explain its determination of jurisdiction). Specifically, the Board may reopen a 

docket and issue a declaratory in order to remove uncertainty regarding the scope of its 

jurisdiction. See 5 U.S.C. § 554(e) and 49 U.S.C. § 721. The Board has broad discretion in 

determining whether to issue such a declaratory order. See InterCity Transp. Co. v. United 

States. 737 F.2d 103 (D.C. Cir. 1984); Delegation of Authority - Declaratory Order Proceedings. 

5 l.C.C.2d 675 (1989). Where, as here, the Second Department has determined that it cannot 

resolve an issue of state law without clarification by the Board of its jurisdiction over this 
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Property, the Board should exercise its discretion and issue a declaratory order directing the 

parties and the state court. 

POINT II 
ABANDONMENT IS NOT NECESSARY WHERE THE TRACK IS EXCEPTED 

In an effort to standardize and streamline the regulation of the interstate rail industry. 

Congress granted this Board exclusive jurisdiction over "transportation by rail carriers." The 

statutory scheme for this jurisdiction is set forth in the ICCTA. A rail carrier is defined as "a 

person providing common carrier railroad transportation for compensation." 49 U.S.C. § 

I 10102(5). 

As a part of its authority under ICCTA, the STB regulates the abandonment of railroad 

\ lines. Specifically, a "rail carrier" may not abandon a "railroad line" unless a certificate is 

obtained from the STB indicating that the present or future public convenience and necessity 

permit such abandonment. 49 U.S.C. § 10903. An exception to this provision exists for the 

abandonment "of spur, industrial, team, switching, or side tracks" ("Excepted Track"). 49 

U.S.C. § 10906. The ICCTA explicitly states that the STB does not have jurisdiction over the 

abandoiunent of Excepted Track: 

Notwithstanding section 10901 and subchapter II of chapter 113 of 
this title, and without the approval of the Board, a rail carrier 
providing transportation subject to the jurisdiction of the Board 
under this part may enter into arrangements for the joint ownership 
or joint use of spur, industrial, team, switching, or side tracks. The 
Board does not have authority under this chapter over 
construction, acquisition, operation, abandonment, or 
discontinuance of spur, industrial, team, switching, or side 
tracks. 

49 U.S.C. § 10906 (emphasis added). 

Where, as here, the track in question is not a line of railroad, but rather Excepted Track, 

the ICCTA abandonment provisions are wholly inapplicable and the Second Department's 
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direction in the State Court Action that the parties must seek a certificate of abandoiunent is in 

error. 

POINT III 
THE TRACK IN QUESTION IS NOT NOW AND HAS NEVER BEEN 

A LINE OF RAILROAD 

In excepting small segments of track such as "spur, industrial, team, switching or side 

track," Congress sought to distinguish the regulation of "main lines" that would have 

implications for interstate commerce fiom the "mass of tracks that are incidental to the operation 

of the line." Detroit & M. Rv. V. Bovne City. G. & A.R.R.. 286 F.540, 546 (E.D. Mich. 1923). 

The underlying purpose for the distinction between a "railroad line" and Excepted Track 

has been explained as follows: 
... the obvious purpose prompting the [Interstate Commerce Act] 
but also of the general nature of the tracks mentioned, that 
Congress intended to subject to the requirements of [section 1(18)J 
so-called main or branch lines of railroad, that is, lines designed 
and used for continuous transportation service by through, full 
trains between different points of shipment or travel, and to 
exclude from the operation of the statute all that mass of "tracks" 
(as distinguished from "lines") naturally and necessarily designed 
and used for loading, unloading, switching and other purposes 
connected with, and incidental to, but not actually and directly 
used for, such transportation service. 

Detroit & M. Rv. v. Bovne City. G. & A.R.R.. 286 F. 540, 546 (E.D. Mich. 1923)(italics in 

original)(bold emphasis added). The agency and the courts look primarily at the use of a track 

and its physical characteristics in making the determination of whether it should be categorized 

as a line of railroad, or as Excepted Track. Battaglia Distributing Co. v. Burlington Northem 

Railroad Co.. STB Finance Docket No. 32058 (served June 27,1997) at 3. 

Whether a track is Excepted Track as opposed to an "extension" or "railroad line" is a 

mixed question of law and fact. United States v. Idaho. 298 U.S. 104,105 (1936); Hughes v. 
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Consol-Pennsylvania Coal Company. 945 F.2d 594 (3d Cir. 1991); New Orleans Terminal 

Company v. Spencer. 366 F.2d 160 (5th Cir. 1969).'° This mixed question of law and fact 

"turns on the intended use of track segment, not on the label or cost of the segment." Columbiana 

County Port Authority v. Boodman Township Park District. 154 F.Supp. 1165 (N.D.O.H. 2001). 

Thus, the use of the tracks, and not just the fact that they are tracks, determines whether the track 

constitutes a "railroad line." 

Here, based on the factual record, the admissions by Coastal and NYAR, and the prior 

decisions by this Board, it is evident that there is no line of railroad at the Farmingdale Yard, 

which is and has always been Excepted Track, 

A. The Track As Constructed Was Not Part of the Main Line of Railroad 

The track was built in the early 1900s as a spur track, consisting of two rail tracks each 

approximately one-quarter mile long, which together comprise a "Y" or "wye" track. It is less 

than one mile long, was stub-ended, was not built for the purposes of reaching another railroad's 

territory, and did not have regularly scheduled service. These physical characteristics make clear 

that it was not intended to be, nor was it, a part of the "main line" of railroad on which the LIRR-

MTA provided passenger or freight service to Long Island. See, e.g.. The New York Citv 

Economic Development Corporation - Petition For Declaratory Order. STB Finance Docket No. 

34429 (served July 15,2004) at 4 (listing, inter alia, the above criteria and finding that the 

physical characteristics of a planned track were consistent with the conclusion that it would be a 

spur or switching track). 

'° See, e.g.. Texas & P. Rv. v. Gulf. Colo. & S.F. Rv.. supra. 270 U.S. 266,274-79 (1926) (track 
segment identified as "industrial" track held to require Commission approval pursuant to section 
1(18)); Georgia S. & Fla. Rv. V. Duval Connecting R.R.. 324 F.2d 801, 802 (5th Cir. \963)(per 
curiam)(tTSick segment identified as "yard" track held not to require Commission approval 
pursuant to section 1(18)). 
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Further, the use of track at its inception was two-fold. Pinelawn used the track as a 

tumaroimd for funeral processions arriving to the cemetery by rail. In addition, upon 

information and belief, the LIRR-MTA used the track for purposes incidental to the movement 

of trains on its main line, including switching, maintenance, loading, and unloading. See, e.g.. 

MVC Transportation. LLC - Acquisition Exemption - PL&E Properties. Inc.. STB Finance 

Docket No. 34462 (served Oct. 20,2004) at 3; see also 49 U.S.C. § 10906. There has never 

been a rail station located in the Yard and no through trains have ever operated over the trackage. 

See, e.g.. Louisiana & Arkansas Railwav Companv v. Missouri Pacific Railwav Companv. 288 

F. Supp. 320, 323 (E.D. Lous. 1968)(finding that the track was excepted spur track where it was 

used for loading, unloading, storage, and switching of cars, incidental to the receipt and delivery 

of shipments to and from carriers). 

In fact, from 1960 to 2003, there was little to no activity at all on the Farmingdale Wye 

Track. Locke Affidavit, Exhibit G, at T| 23. For all of these reasons, it is clear that at its 

inception and throughout the 1900s, the track was properly classified and treated as Excepted 

Track. 

B. When NYAR Assumed the LIRR-MTA's Freight Services, the Operations on the 
Track Remained the Same and Did Not Become Transportation By Rail Carrier 

When NYAR took over the freight operations of the LIRR-MTA pursuant to a transfer 

agreement dated November 18,1996 ("Transfer Agreement"), it did not extend those freight 

services over the existing Farmingdale Wye Track; it did not add to or alter the physical 

characteristics of the track; and it did not build a station or offer passenger or freight services 

over the track. In its filings with the Board regarding the Transfer Agreement, NYAR explicitly 

noted that "the transaction was designed merely to effect a change in the entity conducting 

freight operations. Through the transaction, NYAR would take over the freight service formerly 
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provided by LIRR, with no significant operational changes contemplated." New York & 

Atlantic Railway Company - Operation Exemption - The Long Island Rail Road Company. STB 

Finance Docket No. 33300 (served Nov. 17,1997)(decision approving the Freight Transfer 

Agreement)(citing NYAR Reply at 4). Indeed, as stated above, the Transfer Agreement, 

approved by the Board, labels the Farmingdale Wye Track as a "yard" that consists of "PW Long 

Siding, Wye and Team Yard." See Exhibit D at Ex. 1. 

When NYAR applied for an operation exemption, it supplied a rough map of the "Subject 

Line" and stated that it sought such exemption for the following main lines of railroad: 

Bay Ridge Branch (mp 4.0 to mp 16.0) 
Central Extension (mp 19.1 to mp 21.2) 
Bushwick Branch (mp 4.0 to mp 6.0) 
(collectively, the "Freight Line") 

Main Line (mp 9.3 to mp. 94.3) 
Montauk Branch (mp 0.0 to mp 115.8) 
Port Jefferson Branch (mp 24.9 to mp 58.0) 
Central Branch (mp 28.7 to mp 35.9) 
Central Extension (mp 18.7 to mp 19.1) 
Hempstead Branch (mp 13.3 to mp 18.7) 
West Hempstead Branch (mp 15.5 to mp 20.1) 
Montauk Cut Off (mp 0.1 to mp 1.3) 
(collectively the ''Joint Use Line" and, together with the Freight Line, the 
"Subject Line") 

See Exhibit E. NYAR described the "Subject Line" as the main portions of track over which it 

offered common carrier freight services, but did not explicitly include the Farmingdale Wye 

Track, which was built by the LIRR-MTA and explicitly described as a ""yard" that consists of 

"PW Long Siding, Wye and Team Yard," in the agreement between the LIRR-MTA and NYAR. 

The Board granted NYAR an operation exemption for the "Subject Line," and NYAR continued 

to use the Farmingdale Wye Track for purposes incidental to the movement of trains on its main 

lines. In short, nothing about this transaction created a line of railroad. 
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C. Coastal Has Admitted that the Farmingdale Wye Track is a Team or "Y" Track 

In or about 2003, Coastal built a structure on the property that is best described as a waste 

transfer station. It is not a railway station and there is no doubt that the property is not currently 

being used for rail transportation. In fact, Coastal itself admitted that the facility is a "team 

track," when it explained that its operation at the Rail Yard is a "transload facility," which: 

...is one at which cargo is transferred between modes of 
transportation, in this case between highway vehicles and railway 
vehicles. Transload is the modern term for a "team track" the 
name referring to the teams of horses which pulled "drays" 
(wagons) to the side of rail cars so that freight could be transferred 
and then delivered to locations beyond the physical limits of the 
railroad's track. Modern transload facilities include machinery 
needed to move commodities efficiently between modes. 

See Coastal's Memorandum of Law in Support of Motion for Summary Judgment at 2, Suffolk 

Supreme Court Index No. 2004-8599 (March 30,2007). 

Thus, by Coastal's own admission, its operation fits within the definition of the excepted 

track in 49 U.S.C. § 10906 and is therefore exempt from STB abandonment jurisdiction. This 

self-admitted "team track" label is further evidenced by the Transfer Agreement's 

characterization of the facility as "yard" that consists of "PW Long Siding, Wye and Team 

Yard." 

D. Even without Coastal's Admission, it is clear that the Farmingdale Wye Track is 
Excepted Track Under Applicable Precedent 

Even ifthe Board were to ignore Coastal's characterization of its own facility, existing 

case law clearly establishes that the facility in question is Excepted Track. In Nicholson v. 

Interstate Commerce Commission. 711 F.2d 364 (D.C. Cir. 1983), the owner of property that 

was going to be acquired by condemnation sought to oppose such action by filing a petition with 

the ICC alleging that to build a proposed "classification yard" on his property required approval 

by the ICC because the yard would be an additional "rail road line." Id at 366. The 
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classification yard was to consist of numerous tracks, which would be used to switch cars in the 

making up and breaking up of freight cars, to arrange cars or trains in delivery order and to sort 

cars in trains by types of cars or contents preparatory to train movement. Id The proposed yard 

was to be approximately 3.5 miles long and .5 miles wide, cover 550 acres and consisted of over 

100 miles of track and cost an estimated at $75 million (in the year 1983). Id. 

Ultimately, the D.C. Circuit Court in Nicholson affirmed an ICC decision, which 

explained that while the term "railroad line" is not defined in the act, a separate section excludes 

from the requirements of 49 U.S.C. §10901, all "spur, industrial, team, switching and side track." 

Thus, reasoned the Court, based on case law and common sense the proposed classification yard 

cannot qualify as a "railroad line." Nicholson v. Missouri Pacific Railroad Company. 366 I.CC 

69 (I.CC 1982). Specifically, the ICC noted that: 

there are a large number of classification yards in this country, and many 
have been built since 1920 [when ICC first obtained jurisdiction over rail 
lines]. Yet we have no instance in which the ICC has found that the 
construction of a classification yard-or of any other yard-to require 
ICC approval under Section 10901 or its predecessor, section 1(18) of 
the Interstate Commerce Act. 

Nicholoson. 366 I.CC at 72-73 (emphasis added). 

While Nicholson involved constmction of a "classification yard," the analysis for 

purposes of reviewing whether the Farmingdale Yard must be "abandoned" is the same. The 

Board must decide whether the rail facility constitutes an actual "railroad line" or extension 

thereof or whether it is merely an adjunct to a railroad line such as a yard, team, switching, 

industrial or side track. Here the facility is far smaller than the classification yard in Nicholson. 

The Fifth Circuit has opined in similar circumstances that loading of cars incidental to the receipt 

of shipments is not under STB jurisdiction, explaining that: 
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if there are traffic movements which are part of the actual 
transportation haul from shipper to consignee, then the trackage 
over which the movement takes place is a "line of railroad, or 
extension thereof...." If, however, the trackage is used in the 
loading, reloading, storage and switching of cars incidental to the 
receipt of shipments by the carrier or their delivery to the 
consignee, then such trackage is "spur, industrial, team, switching 
or side tracks" and as such, no under commission jurisdiction. 

New Orleans Terminal Companv and Southem Pacific Company v. Charles W. Spencer et al.. 

366 F.2d 160 (5th Cir. 1966). 

Here, the Farmingdale Yard is used for the storage of rail cars, the dumping of 

constmction and demolition debris and the subsequent loading of same onto rail cars. Given that 

the Farmingdale Yard is used for loading C&D debris, it is clear that its use is incidental to, but 

not actually and directly, used for the provision of fransportation services. As such, it is not a 

line of railroad and no certificate of abandonment is necessary. 

E. This Board Has Examined The Activities At The Yard On Three Separate 
Occasions, and Determined that the Track is "Not Now" and "Never Was" a Line of 
Railroad. 

Having reviewed the facts ofthis case and the operations at the Farmindale Yard on three 

separate occasions, the Board need look no further than its own decisions for an analysis of 

whether the Farmingdale Yard constitutes a "line of railroad" that must be abandoned. 

First, on February 1,2008, the Board found the following facts in support of its 

conclusion that no transportation by rail carrier was occurring on the property, and thus, it did 

not have jurisdiction: 

• Coastal built the facility; 

• Coastal's activities are not being offered by NYAR or through Coastal as 
NYAR's agent or contract operator; 

• the Operations Agreement... when considered in its entirety, shows that 
NYAR has essentially no involvement in the operations at the facility; 
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• Under the parties' agreement, NYAR's responsibility and liability for the 
cars ends when they are uncoupled at the Farmingdale Yard and resumes 
when they are coupled to NYAR's locomotive; 

• Coastal has the exclusive right to conduct transloading operations on the 
property; 

• Pursuant to the Operations Agreement, Coastal is responsible for all track 
repairs and for all necessary repairs, maintenance, and upkeep of the 
facility; 

• Coastal performs the marketing activities for the operations at the facility 
and provides and maintains all rail cars; 

• Coastal is entitled to charge a loading fee for its transloading services, a 
fee which is in addition to the rail freight transportation charge payable to 
the railroad and over which NYAR has no control; 

• Coastal pays NYAR a usage fee of $20 per loaded rail car (inbound or 
outbound); 

• Coastal, not NYAR, conducts all customer negotiations and bills and 
collects the loading fee from customers separately from the transportation 
charges, which are collected by the connecting Class I carrier (CSX 
Transportation, Inc.); 

• Coastal may enter into separate disposal agreements in its own name with 
customers for disposition of commodities after transportation, from which 
NYAR disclaims any liability; 

• parties' agreement provides that Coastal must maintain liability insurance 
executed in favor of NYAR and that Coastal agrees to indemnify NYAR 
for all claims and liability arising out of Coastal's use of the premises. 

Town of Babylon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served Feb. 1,2008) 

at 5. In light of these facts, the Board concluded: 

In sum, the record here, including in particular the parties' rights and 
obligations under their own agreement, does not establish that Coastal is 
acting as an agent or under the auspices of NYAR. This case differs from 
P&C Dock because there is no evidence that NYAR has ever quoted rates 
or charged compensation for use of Coastal's transloading facility or that 
NYAR is holding out Coastal's transloading services as part of the 
common carrier services that NYAR offers to the public. 12 Rather, based 
on the evidence before us here. Coastal is offering its own services to 
customers directly, and NYAR's involvement essentially is limited to 
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transporting cars to and from the facility. Because Coastal is the only party 
that operates the transloading facility and is responsible for it, and because 
NYAR has assumed no liability or responsibility for Coastal's 
transloading activities, NYAR's level of involvement with Coastal's 
transloading operations at the Farmingdale Yard is insufficient to make 
Coastal's activities an integral part of NYAR's provision of transportation 
by "rail carrier." Thus, the Board does not have jurisdiction over Coastal's 
activities, and the Federal preemption in section 10501(b) does not apply. 

Town of Babylon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served Feb. 1,2008) 

at 5-6. 

Second, on September 26,2008, when faced with petitions for reconsideration, the Board 

"carefully reconsidered" its Febmary 2008 decision and reached the same conclusion, despite 

vigorous opposition from NYAR and Coastal. Specifically, the Board reiterated its clearly 

defined statutory jurisdiction and found: 

[W]hile section 10501(b)(2) enumerates various transportation activities 
over which the Board's jurisdiction is exclusive, section 10501(a)(1) 
clearly specifies that the Board's jurisdiction is over "transportation by rail 
carrier." Thus, to come within the Board's jurisdiction and thereby be 
entitled to preemption under section 10501(b), an activity must constitute 
"transportation" and must be performed by, or under the auspices of, a 
"rail carrier." See New England Transrail. LLC d/b/a Wilmington & 
Wobum Terminal Railway—Constmction. Acquisition and Operation 
Exemption— În Wilmington and Wobum. MA. STB Finance Docket No. 
34797 (STB served July 10, 2007) (citation omitted). For an activity to be 
subject to the agency's jurisdiction, and therefore entitled to preemption, 
both jurisdictional prongs of the statutory test must be met, not jus one as 
suggested by NYAR. The Board reasonably applied the record evidence I 
this case to its existing precedent to conclude that Coastal is not a rail 
carrier and would not become a rail carrier by virtue of the constmction 
activities for which it seeks to be protected from state and local regulation. 
Simply put, where, as here, a non-rail carrier is operating a transload 
facility for its own benefit, it is not subject to the Board's jurisdiction. 

Town of Babylon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served Sept. 26, 

2008) at 5-6. In so holding, the Board made clear that it lacked jurisdiction both because Coastal 

was not a rail carrier and because the operations on the property - transloading" - were not 

"transportation" under its jurisdictional statute. Thus, to the extent that NYAR or LIRR-MTA 
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operated a transload facility on the Property prior to Coastal's sublease, it was also not 

transportation by rail carrier under the STB's jurisdiction. Thus, no abandonment was necessary 

when non-rail carrier Coastal took over the operations. 

Finally, in October 2009, in light of an Amended Agreement between Coastal and NYAR 

and the passage of the Clean Railroads Act, the Board once again analyzed whether rail activity 

was occurring on the property. Not only did it affirm its prior findings, but it went so far as to 

hold that, "Here, the Farmingdale Yard facility is not (and never was) part of 'fransportation by 

rail cartier' within the Board's jurisdiction." Town of Babvlon and Pinelawn Cemetery. STB 

Finance Docket No. 35057 (served Oct. 16, 2009) at 5-6. In its analysis the Board discussed its 

prior decisions as follows: 

In the Febmary 2008 Decision, we observed that Coastal exercised control 
over fees, operations, and maintenance at Farmingdale Yard, and was 
solely responsible and liable for its own actions. Based on that evidence, 
we concluded that Coastal is not the agent of NYAR. Further, we found 
that Coastal is offering its own services to customers directly, and 
NYAR's involvement is essentially limited to transporting cars to and 
from the yard. Because Coastal is the only party that operates the yard and 
is responsible for it, and because NYAR had not assumed liability for 
Coastal's activities, we concluded that Coastal's activities are not an 
integral part of NYAR's provision of transportation by a "rail carrier." 
Although the Respondents apparently drafted the Amended Agreement to 
respond to our prior decisions, we do not find the changes sufficient to 
mdce Coastal NYAR's agent. Nor are Coastal's activities under the 
Amended Agreement an integral part of NYAR's operation as a rail 
carrier. 

Id. at 4. In determining that the amended agreement had not changed the Board's two prior 

decisions, the Board relied on, inter alia, the following facts: 

• the Amended Agreement authorizes NYAR to adjust the transloading fee 
but only "at Coastal's request or with Coastal's consent." 

• the fee must be sufficient to pay all operating expenses, a reasonable 
retum on Coastal's investment, and a reasonable profit margin. 

• NYAR continues to have only limited influence over transloading fees; 
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• The Amended Agreement does not effectively change the setting of 
transloading fees by Coastal from the earlier agreement, for purposes of 
establishing an agency relationship or integration of operations as a 
railroad cartier. 

• The Amended Agreement does not give NYAR control over the operation 
of Farmingdale Yard. 

• Coastal remains "solely responsible for all necessary repairs, maintenance 
and upkeep of the facility." 

• NYAR is under no obligation to pay or repay Coastal for improvements 
that Coastal makes to the yard. 

• Coastal alone continues to provide transloading services. 

• Coastal alone loads and unloads commodities. 

• Coastal alone bills customers for its loading services. 

• The requirement in the Amended Agreement that Coastal state that it acts 
as NYAR's agent does not divest it of any of the powers vested in it by the 
agreement and vests no powers at all in NYAR. 

• The general statement in the agreement that NYAR "shall control all 
aspects of the Facility's transload operations...." does not deprive 
Coastal of any of the specific powers vested in it by the agreement and 
grants no specific authority to NYAR. 

• Coastal's transload services are separate from, and distinguishable from, 
NYAR's freight rail service offerings. 

• Coastal built the Farmingdale Yard, not NYAR; 

• Coastal has the exclusive right to conduct the transloading operations 
under a long-term lease; 

• Coastal collects its transload fees from its customers directly; 

• Coastal pays fees to NYAR in the nature of rent; and 

• Coastal can only be removed during the term of the agreement for cause. 

Id. After a thorough analysis for the third time. The Board concluded: 

[Ajfter reviewing the Amended Agreement, it is apparent that Coastal still 
operates Farmingdale Yard with a high degree of autonomy, independent 
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of NYAR. The level of involvement of NYAR remains insufficient to 
establish it either as the operator of the facility or as the principal of 
Coastal. Nor are Coastal's activities integral to NYAR's provision of 
fransportation as a "rail carrier." Because Coastal is not a rail cartier, the 
agent of a carrier, or an integral part of NYAR's rail operation, we lack 
jurisdiction to regulate Farmingdale Yard, federal preemption does not 
apply, and the facility remains subject to state an local regulation. See Hi 
Tech. LLC V. New Jersev. 382 F.3d 295, 308 (3d Cir. 2004). 

Town of Babvlon and Pinelawn Cemetery. STB Finance Docket No. 35057 (served Oct. 16, 

2009) at 5-6. No petition for abandonment is necessary where, as here, the track has never been 

part of a line of railroad. Cf Allegheny Valley Railroad Companv - Petition for Declaratory 

Order. STB Finance Docket No. 35239 (served June 15,2010) at 5-6. 

In all of the filings with the Board, not once did Coastal or NYAR raise the issue of 

abandonment with the Board. Instead, Coastal and NYAR only raised the issue in the State 

Court Action and the appeal therefrom. Coastal and NYAR argued to state courts for three years 

that the STB was the only entity with jurisdiction because there had been no petition for 

abandonment, but never raised the argument in this proceeding, pending before the STB. This 

speaks volumes about the lack of merit in the assertion that an abandonment is necessary where, 

as here, no rail activity is occurring. 

Finally, given that Coastal never applied for or received authority from the Board to 

operate, ifthe track is not Excepted Track as argued herein, Coastal's operations are in violation 

of law. 
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CONCLUSION 

Because it is absolutely clear that there is not now - and there never was - any "rail 

activity" to abandon, the Board should reopen this docket and issue a declaratory order stating 

that: 

(1) no rail activity is or was occurting on the Property; 

(2) the STB does not have jurisdiction over the Farmingdale Yard, which is 
Excepted Track; 

(3) no petition for abandonment is necessary; 

(4) the State Court should resolve the state law claims. 

In the altemative, ifthe Board is not inclined to reopen the docket and grant such an order, 

Pinelawn respectfully requests that it set a schedule for an abandonment proceeding as follows: 

• 60 days for discovery; 

• 30 days from the close of discovery for Pinelawn to file an opening 
brief; 

• 30 days thereafter for reply by NYAR and Coastal; 

• 30 days thereafter for rebuttal by Pinelawn. 

Dated: Huntington, NY Respectfully Submitted, 
January 25,2011 

14^ ( ^ J ^ J ^ 
! Cufhbertson 

Jessica P. Driscoll 
Law Offices of Mark A. Cuthbertson 
Attomeys for Pinelawn Cemetery 
434 New York Avenue 
Huntington, New York 
(631)351-3501 
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2009-02839 DECISION & ORDER 

Pinelawn Cemetery, appellant, v Coastal Distribution, 
LLC, et al., respondents. 

(Index No. 8599/04) 

Mark A. Cluthbertson, Huntington, N.Y. (Jessica P. Driscoll of counsel), fpr appellant. 

John F. McHugh, New York, N.Y., for respondent Coastal Distribution, LLC. 

Jay Safar, Central Mp, N.Y,, for respondents Metropolitan Transportation Authority 
and Long Island Rail Road Company. 

In an action, inter alia, for a judgment declaring that a certain lease dated August 30, 
1904, was terminated, the plaintiff appeals, as limited by its brief, from so much of an order of the 
Supreme Court, Suffolk County (Costello, J,), dated Febmary 19,2009, as, upon renewal, adhered 
to the original determination in an order dated January 8,2008, granting the separate motions of the 
defendants Coastal Disfribution, LLC, and New York & Atlantic Railway for summary judgment 
dismissing the cowplaiat inso&r as asserted against each of them and, in effect, directing the dismissal 
of the complaint against all of the defendants on the ground that its claims were preempted by that 
provision of the Interstate Commerce Commission Termination Act which grants exclusive 
jurisdiction to the United States Surface Transportation Board to regulate the abandormient of 
raikoads. 

ORDERED that the order is reversed insofar as appealed from, on the law, with one 
bill of costs payable by the respondents appearing separately and filing separate briefe, upon renewal, 
the order dated January 8,2008, is vacated, the motions of the defendants Coastal Distribution, LLC, 
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and New York & Atlantic Railway for summaiyjudgment dismissing the complaint insofar as asserted 
against them are denied, and the matter is remitted to the Supreme Court, Suffolk Coimty, for the 
imposition ofa stay of any further proceedings in this action pending resolution by the United States 
Surface Transportation Board of the issue of whether the subject railroad has been abandoned. 

In 1904 and 1905, the plaintiff Pinelawn Cemetery (hereinafter Pinelawn), leased two 
parcels of real property tp the defendant Long Island Rail Road (hereinafter the LIRR) for a term of 
99 years, with an option to renew each lease for a second term of 99 years, provided that the LIRR 
exercised that option in writing at least three months prior to the termination of each lease. The LIRR 
constructed two raikoad tracks on the two parcels, which are collectively referred to as the 
Farmingdale Yard. Although it is undisputed that the LIRR properly renewed the 1905 lease, the 
primary issue in this case is whether the LIRR properly renewed the 1904 lease. 

In 1996 the LIRR transferred its freight operations, including the facilities at the 
Farmingdale Yard, to the Southem Empire State Railroad Company, which subsequently changed 
its name to the defendant New York & Atlantic Railway (hereinafter NYAR). In 2002 NYAR, a 
licensed rail carrier, subleased the Farmingdale Yard to the defendant Coastal Disfribution, LLC 
(hereinafter Coastal), which uses the site as a fransloading &cility to weigh, sort, and load 
construction and demolition debris onto railroad cars that are bound for Ohio. 

In March 2004 the Town of Babylon issued a stop work order, which prohibited 
Coastal from completing the constmction ofa three-sided shed at the Farmingdale Yard. In August 
2004 Coastal and NYAR replaced the sublease with a transload fecility operations agreement, 
whereby NYAR engaged Coastal as its "contractor" to operate the transloading facility. Coastal 
applied to the Town's Zoning Board of Appeals (hereinafter the ZBA) to annul the stop work order 
on the groimd that it was exempt from the local zoning laws because it was governed by the Interstate 
Commerce Commission Termination Act (49 USC § 10101, etseq.) (hereinafter the ICCTA), which 
grants exclusive jurisdiction upon the United States Surface Transportation Board (heremafter the 
STB) over most raihoad matters. In April 2005 the ZBA upheld the stop work order on the ground 
that Coastal's activities did not constitute transportation by a rail carrier within the meaning of the 
ICCTA. 

In a related federal action, the United States District Court for the Eastem District of 
New York granted Coastal's and NYAR's request to preliminarily enjoin the Town from enforcing 
the stop work order. On appeal, the United States Court of Appeals for the Second Circuit modified 
the injunction to permit the parties to seek a declaratory order from the STB on the scope of its 
jurisdiction {see Coastal Distrib., LLC v Town of Babylon. 2006 US Dist Lexis 8400 [ED NY 2006], 
affd inpart and mod inpart, 2007 US App Lexis 3042 [2d Cir 2007]). In a decision dated January 
31, 2008, the STB determined that it did not have jurisdiction because Coastal's transloading 
activities at the Farmingdale Yard did not constitute fransportation by a rail carrier (see Town of 
Babylon and Pinelawn Cemetery. STB Fin. Dkt. No. 35057 [Jan. 31,2008], 2008 WL 275697). 

In April 2004 Pinelawn commenced the present action in the Supreme Court, Suffolk 
County, against Coastal, NYAR, the LIRR, and its parent company, the Metropolitan Transportation 
Authority. The amended coir^jlaint asserted seven causes of action seeking, inter alia, a judgment 
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declaring that the defendants failed to renew the 1904 lease, injunctive relief, and damages for 
trespass and negligent misrepresentation. In essence, Pinelawn sought to evict the defendants from 
the parcel that was the subject of the 1904 lease. 

In April 2007 Coastal and NYAR had separately moved for summary judgment 
dismissing the complaint inso&r as asserted against each of them on the ground that the Supreme 
Court's jurisdiction over the subject matter was preempted by the ICCTA. In an order dated January 
8,2008, the Supreme Court granted both motions for summaiyjudgment and directed the dimussal 
of the complaint against all of the defendants based on the federal court decisions. 

After the STB determined that it did not have subject matter jurisdiction, Pinelawn 
moved pursuant to CPLR 2221(e) for leave to renew its opposition to the previous motions for 
summaiyjudgment on the ground that the STB decision confradicted the federal court decisions upon 
which the Supreme Court had relied. In an order dated Febmary 19, 2009, the Supreme Court 
granted Pinelawn's motion for renewal and, upon renewal, adhered to its original determination 
granting the motions of Coastal and NYAR for summaiyjudgment and, in effect, directing dismissal 
of the complaint against all of the defendants on the ground that the STB had exclusive jurisdiction 
to regulate the abandonment of railroads. 

Ihe general jurisdiction provision of the ICCTA states, in relevant part, that the STB 
has exclusive jurisdiction over "the constmction, acquisition, operation, abandomnent, or 
discontinuance of Spur, industrial, team, switching, or side fracks, or facilities, even ifthe fracks are 
located, or intended to be located, entirely in one State" (49 USC § 10501[b][2]). Moreover, 49 
USC § 10501(b) contains an express preemption clause, which provides that "[ejxcept as otherwise 
provided in this part, the remedies provided under this part with respect to regulation of rail 
transportation are exclusive and preempt the remedies provided under Federal or State law." 

The procedure for abandoning or discontinuing rail transportation over any part of a 
raikoad line is set forth in 49 USC § 10903. Among other requirements, the statute provides that "[a] 
rail carrier providing fransportation subject to the jurisdiction of the [STB] under this part who 
intends to" abandon or discontinue service over a raikoad line must apply to the STB for approval 
(49 USC § 10903[a][l]). Ifthe STB finds that public convenience and necessity requke or permit 
tfaeabandonmentordiscontinuance,itwillgenerallyapprovetheapplication(jee49USC § 10903[d], 
[e]). 

Altiiough 49 USC § 10903(a)(1) states that a "rail cairier" must file tiie application, 
there is a long line of cases recognizing that non-cairiers who have a sufficient interest in the property 
may apply for a certificate of abandonment This procedure is known as an adverse abandonment 
(see e.g. Thompson v Texas Mexican Ry. Co.. 328 US 134; Howard v Surface Transp. Bd. 389 F3d 
259; Consolidated Rail Corp. v Interstate Commerce Cornnm., 29 F3d lQ6;Modem Handcraft, Inc. 
- Abandonment in Jackson County, Mo., 363 ICC 969). 

Normally, a dispute between a landlord and a tenant is resolved according to state law. 
• When tiiese disputes affect interstate commerce, however, the STB's primary jurisdiction over the 
abandonment or discontinuance of rail service deprive a landlord of the customary recourse to the 
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courts until the STB removes its primary jurisdiction. The proper way for the STB to remove its 
primary jurisdiction is through an adverse abandonment proceeding. Ifthe STB grants an adverse 
abamdonment application, the-landlord can-seek-an" eviction-(jee City of Peoria & the Village of 
FeoriaHeights. Illinois—Adverse Discontinuance—Pioneer Indus. Ry. Co., STBDkt.No. AB-878 
[August 9,2005], 2005 WL 1900922). 

Thus, instead of dismissing the complaint in its entirety, the Supreme Court should 
have stayed all proceedings in the action pending a determination by the STB of the issue of 
abandonment (see Thompson v Texas Mexican Ry. Co.. 328 US 134; Chicago &North Western Ry. 
Co. V Chicago, Milwaukee. St. Paul & Pacific RR. Co., 502 F2d 193; City ofDes Moines, Iowa v 
Chicago &North Westem Ry. Co., 264F2d454; City of New Yorkv Tri-State Brick & Stone ofN. T, 
17 Misc 3d 1117[A], 2007 NY Slip Op 52050[U]). 

DILLON, J.P., BALKIN, HALL and LOTT, JJ., concur. 

ENTER: 

James Edward Pelzer 
Clerk of the Court 
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EXHIBIT B 



PETITION OF PINELAWN CEMETERY 
FOR DECLARATORY ORDER 

STB Finance Docket No. 35057 

1904/1905 

Early 1900's 

1960 

11/18/96 

12/5/96 

11/17/97 

3/22/02 

10/2003 

12/18/03 

3/29/04 

4/2004 

Chronology 
Pinelawn enters into lease agreements with Long Island Railroad 
for two parcels of land located at 1633 New Highway, 
Farmingdale ("Property"). 

LIRR-MTA constmcted a "Railway Spur" on tiie Property, 
consisting of two rail tracks each approximately one-quarter mile 
long, which together comprise a "Y" or "wye" track. 

Use of Railway Spur for any purpose all but ceases 

NYAR and LIRR-MTA enter into a Transfer Agreement under 
which NYAR assumes LIRR-MTA's freight services over 
existing Subject Line on Long Island; does not alter use of 
Railway Spur 

NYAR, a common carrier, files verified notice of exemption 
with STB for freight services on Long Island per the Transfer 
Agreement 

STB approves the Transfer Agreement and NYAR's 
exemption for freight services on the Subject Line in Finance 
Docket No. 33300 

NYAR entered into a lease agreement with Coastal Distribution 
LLC ("Coastal") for the Property, which lease was subsequentiy 
revised on or about July 2002 and again in 2008 

Coastal began constmction of the so-called "Farmingdale Yard" 
on the Property, which included a tmck scale, a rail car scale and 
a large open stmcture to "protect transloading activities" 

Attorneys for Pinelawn sent a letter to the Town of Babylon 
("Town") requesting the Town issue a cease and desist order 
against Coastal 

Town issued a Stop Work Order to Coastal for "working 
without a permit" 

Coastal and NYAR appealed the issuance of the Stop Work 
Order to the Town of Babylon Zoning Board of Appeals 
("ZBA") 

BLUE = STB 
RED = Federal Action 
GREEN = State Court Action 



PETITION OF PINELAWN CEMETERY 
FOR DECLARATORY ORDER 

STB Finance Docket No. 35057 

4/6/2004 

8/6/04 

4/22/05 

4/26/05 

5/19/05-5/20/05 

7/15/05 

1/31/06 

2/27/06 

Chronology 
Pinelawn commenced an action regarding the lease In Suffolk 
Supreme Court against Coastal, LIRR, MTA and the NYAR 
("State Court Action"): Pinelawn Cemetery v. Coastal et al, 
Suffolk Supreme Court Index No. 2004-8599. 

NYAR and Coastal terminated their lease agreement and 
entered into a "Transload Facility Operations Agreement." 

ZBA affirmed the Stop Work Order 

Coastal and the NYAR seek an injunction in federal court 
against the Town of Babylon and Pinelawn from enforcing the 
StoD Work Order ("Federal Court Action"): Coastal & 
NYAR v. Town of Babvlon et al. EDNY CV 05-
02032(JS)(ETB). 

Two-day preliminary injunction hearing in front of United 
States Magistrate Judge E. Thomas Boyle, as a result of 
Coastal and NYAR's action in federal court. 

Judge Boyle issued a Report & Recommendation ("R&R") 
which recommended that the preliminary injunction be 
granted and found, inter alia'. (1) that the Town's zoning laws 
are preempted by the ICCTA; (2) that transloading 
operations fall within the category of rail "transportation" 
for purposes of the ICCTA; (3) that Coastal, by virtue of its 
relationship with NYAR, is considered a rail carrier under 
the ICCTA; and (4) that the Town of Babylon is estopped 
from asserting jurisdiction based on Coastal's detrimental 
reliance on the Town's assertion that it held no jurisdiction 
over the property. 

United States District Judge Joanna Seybert adopted the 
R&R issued by Magistrate Boyle and enjoined the Town from 
enforcing its zoning laws 

Town of Babylon and Pinelawn appealed the decision in the 
Federal Action to the United States Court of Appeals for the 
Second Circuit ("Second Circuit") 

BLUE = STB 
RED = Federal Action 
GREEN = State Court Action 



PETITION OF PINELAWN CEMETERY 
FOR DECLARATORY ORDER 

STB Finance Docket No. 35057 

2/6/07 

3/2007 and 5/2007 

7/2/07 

1/8/08 

1/31/08 

3/7/08 

3/14/08 

Chronology 
Second Circuit modifies U.S. District Court's preliminary 
injunction to allow the parties to petition this Board ("STB"); 
Coastal Distribution. LLC v. Town of Babvlon. 216 Fed. 
Appx. 97, at 100,103 (2d Cir. 2007). 

Coastal and the NYAR respectively filed motions for 
summary judgment and/or to dismiss the proceedings before 
the Suffolk County Supreme Court 

In accordance with the direction from the Second Circuit, the 
Town of Babylon and Pinelawn filed a Petition with the STB 
for a Declaratory Order to determine whether Coastal was a 
rail carrier or was operating on behalf of a rail carrier, and 
whether the activity at the Premises constituted a line of 
railroad: Pinelawn Cemetery: Town of Babvlon and Pinelawn 
Cemetery. STB Finance Docket No. 35057 TDocument ID No. 
219688). 

Decision in State Court Action granting summary judgment, 
holding that the State Court lacked jurisdiction due to federal 
oreemption and dismissing Pinelawn's claims: Pinelawn 
Cemetery v. Coastal et al. Suffolk Sunreme Court Index No. 
2004-8599. 

STB decided the Petition filed by the Town and Pinelawn and 
determined that Coastal was not a rail carrier or operating on 
behalf of a rail carrier: Town of Babvlon and Pinelawn 
Cemeterv. STB Finance Docket No. 35057 (served Feb. 1. 
2008). 

Pinelawn appealed to the Appellate Division, Second 
Department, ("Second Department") from the January 8, 
2008 decision in the State Court Action: Pinelawn Cemeterv 
V. Coastal Distribution. LLC. et al. ADD. Div. Case No. 2008-
02472. 

Pinelawn filed a motion for leave to renew in the State Court 
Action with the lower Court based on a change in the law in 
light of the STB decision served February 1,2008 in Finance 
Docket No. 35057. 

BLUE = STB 
RED = Federal Action 
GREEN = State Court Action 



PETITION OF PINELAWN CEMETERY 
FOR DECLARATORY ORDER 

STB Finance Docket No. 35057 

9/24/08 

10/16/08 

12/18/08 

2/28/09 

3/19/09 

10/15/09 

6/8/10 

Chronology 
STB denied petitions for reconsideration by NYAR and 
Coastal and affirmed its prior decision that Coastal was not a 
rail carrier and was not operating on or behalf a rail carrier. 
Town of Babvlon and Pinelawn Cemeterv, STB Finance 
Docket No. 35057 (served Sept. 26,2008). 

The Clean Railroads Act, which excepted from the Board's 
jurisdiction waste transfer rail stations, became law. 

Pinelawn filed a renewed petition with the STB to reopen the 
docket and issue a declaratory order in light of the Clean 
Railroads Act and an amended agreement between Coastal 
and the NYAR: Town of Babvlon and Pinelawn Cemeterv. 
STB Finance Docket No. 35057. 

State Court granted Pinelawn's motion to renew, granted 
summary judgment and dismissed the action for a second 
time: Pinelawn Cemeterv v. Coastal et al. Suffolk Supreme 
Court Index No. 2004-8599. 

Pinelawn again appealed to the Second Department from the 
lower Court's February 18,2009 Decision in the State Court 
Action: Pinelawn Cemetery v. Coastal Distribution. LLC. et 
al, App. Div. Case No. 2009-02839. 

STB decided the December 2008 Petition by Pinelawn and the 
Town of Babylon and specifically held: "the Farmingdale 
Yard facility is not (and never was) part of 'transportation by 
rail carrier' within the Board's iurisdiction. Town of Babvlon 
and Pinelawn Cemeterv. STB Finance Docket No. 35057 
(served Oct. 15,2009). 

Second Department decided the two related appeals, 
reversing the lower Court's grant of summary judgment, 
holding that the case should have been stayed pending a 
"determination by the STB on the issue of abandonment," 
and remanding to the lower Court: Pinelawn Cemeterv v. 
Coastal Distribution. LLC. et al. ADD. Div. Case Nos. 2008-
02472 and 2009-02839. 

BLUE = STB 
RED = Federal Action 
GREEN = State Court Action 



PETITION OF PINELAWN CEMETERY 
FOR DECLARATORY ORDER 

STB Finance Docket No. 35057 

Chronology 
7/8/10 

1/6/10 

On remand, the State Court directed Pinelawn to file a 
petition for adverse abandonment with the Board within six 
months ofa conference held on July 8.2010: Pinelawn 
Cemeterv v. Coastal et al. Suffolk Sunreme Court Index No. 
2004-8599. 

The parties to the State Court Action stipulated that Pinelawn 
would file the Petition on or before Januar>' 25,2010; 
Pinelawn Cemeterv v. Coastal et al, Suffolk SuDreme Court 
Index No. 2004-8599. 

BLUE = STB 
RED = Federal Action 
GREEN = State Court Action 
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TRANSFER AGEEEMENT 
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TBE IX)NG ISLANI) RAIL ROAD COIVIPAISY 

AND 

SOUTBDERN EMPIRE STATE RAILROAD COMPANY 

Dated as t>f November 18,1996 
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TRANSFER AGREEMENT 
BETWEEN 

THE LONG ISLAND RAIL ROAD COMPANY 
AND 

SOUTHERN EMPIRE STATE RAILROAD COMPANY ' ̂' 

This Transfer Agreement is made as of this 18th -day of 

November, 1996, by and between THE LON& ISLAND RAIL ROAD 

COMPANY, a New York State public benefit corporation, 

Jamaica Station, Jamaica, New York 11435, (including its ... 

successors, the "LIRR") and SOUTHERN EMPIRE STATE RAILROAD 

COMPANY, a Delaware corporation, (including,its successors,-^ 

and pennitted assigns, the "Freight Operator")-

WzrMES5̂ Ĥ•.-

ffHEREAS, the LIRR owns and operates rail freight 
facilities serving a diversified customer base in the Long 

Island region; 

WHBREAS, the LIRR issued a Reqpiest for Proposals 
("RFP") for privatization of its freight services; 

WHEREAS,. Anacostia & Pacific Company, Inc., in 

contemplation of establishing a Freight Operator, submitted 

a proposal, 

WKEREAS, the- Freight Operator sxibmitted a proposal in 
response to the RFP and a final proposal in response to the 

LIRR's Request fpr Best and Final Offers (collectively the 

"Proposals"); and" 

WHEREAS, this transaction is intended and should be 

construed as the LIRR entirely ceasing its operations 
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relating to the transportation of freight (other than as a 

customer) and granting' the right t o the Freight' Operator to 

own, conduct and operate such freight operations on an 

exclusive basis on and with certain property retained by the 

LIRR; and, 

WHEREAS, the parties wish to establish the terms and 

conditions upon which the freight services shall be owned 

and operated by' the Freight Operator. 

NOW, THEREFORE, in consideration of the benefits 
accming to each of the parties as recited to herein, the 

parties do mutually agree hereto as follows: 

ARTICLE 1: AGREEMENT AND DEFINITIONS 

1.1 Tfae Agreement 

1.1.1 The agreement between the parties consists of this 

Transfer Acfreement, which includes Exhibits 1 through 

16 hereto, and documents specifically incorporated 

herein by r,eference (collectively, this '"Agreement") . 

The Request for Proposals, the Request for Best and 

Final Offers and the Proposals are expressly 

superseded-by this Agreertient and shall be. of-no forcfe 

or effect. 

1.1.2 Each of the parties represents and warrants that it 

will perform in accordance with the terms and 

conditions of this Agreement. 

-2-
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1.1.3 This Agreement contains the entire understanding 

between the Freight Operator and the LIRR with 

respect to the Freight Operations. The parties are 

not bound by any written or oral statement or 

representation which is not expressly part of this 

Agreement. Any waivers, modifications or changes to 

this Agreement shall not be binding on either party 

unless set forth in a writing duly executed by both-

the Freight Operator and the LIRR. 

1.1.4 (a) This Agreement is binding upon the Freight 

Operator upon its execution, but shall be null 

and void .ajj initio if (i) the LIRR fails .to 

satisfy the requirements of clause (b) (a.) within 

sixty (60) days of the Freight Operator's 

execution of this Agreement or such greater-

period as the Freight Operator, in its sole 

discretion, shall determine or (ii) the Freight 

Operator fails to satisfy the rec[uirements of 

clause (b) (ii) within sixty (60) days of the 

LIRR's execution of this Agreement or such 

greater period as the LIRR, in its sole 

discretion, shall determine. 

(b) The later of the dates on which the following 

requirements are satisfied shall be deemed the 

"Effective Date": 

(i) The LIRR obtains the approval of the.Board 

of Directors of the MTA and thereafter 

executes this Agreement; or 

MTA/LIRR00627. 



tiiJ The Freight Operator secures approval or 

exexirption-. for the transactions 

contemplated by this Agreement from the 

STB consistent with Article 12.1 hereof. 

This Agreement shall be null and void in the event 

any labor protective provisions are imposed by the 

STB unless the parties otherwise agree or a party 

agrees to pay the cost associated with such labor, 

protective provisions. 

1.1.5 The Freight Operator shall commence the Freight 

Operations on or before April. 1, 1997, provided that 

sucn date shall be extended in the event of the 

occurrence of an Event of Force Ma j eure" or% the 

existence of an injunction or order prĉ hibitirig or 

delaying- such commencement, by the. number of days of 

the duration of such Event of Force Majeure, 

inj-unction or order or such other period as may be 

mutually agreed upon by the parties, and shall 

continue the Freight Operations throughout the term 

of this Agreement (including the Extension Period,, if 

applicable) except as otherwise provided herein. 

Such date on which the Freight Operator coiranences 

operations hereunder shall be referred to herein as 

the "Commencement Date." 

1.1.6 The obligations of the Freight Operator hereunder are 

. sxibject to the condition that on the date the Freight 

Operator is to commence operations pursuant to 

Section 1.1.5 there has been no material adverse 

change in the Freight Premises since September-16, 

-4-
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1996. .-For purposes of this Article 1.1.6 the --• 

expiration of any contract by its terms, including, -

without limitation, any cancellation by a party other 

than the LIRR, shall not, nor shall the effects 

thereof, constitute or be considered as a 

contributing factor to a material adverse change,< 

provided that the failure to commence, .or the .' -' 

termination prior to the Commencement Date, of the 

contract for movement of excavated rock in the volume 

of 13,600 carloads at $517 per carload shall be <' 

deemed a material adverse change for purposes of this 

Article. In the event of a material adverse change, 

this Agreement shall be deemed terminated and the 

Concession Fee shall be promptly refimded. 

1.2 Definitions 

1.2.1 Unless otherwise noted, the following definitions 

shall apply throughout this Agreement: 

1.2.2 "AAR" meauis the Association of American Railroads. 

1.2.3 . "AAR Office Manual" means the Office"Memual of the 

AAR Interchange Rules, adopted by the AAR, Operations 

and Maintenance Department, Technical Eferyices 

Division, as amended from time to time. 

1.2.4 "Abatement Period" means, (a) for any Annual Fee 

Period two separate periods of at least ten 

consecutive days; provided that for purposes of this 

clause (a) if the second of such periods straddles 

two Annual Fee Periods such period shall nevertheless 
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be deemed an Abatement Period, (b) a single period of 

20 consecutive days or (c) fbr any Annual Fee Period 

an aggregate of at least 45 full calendar days' 

wheth.er or not consecutive- IE is understood that 

(i) only days on which the Freight Operator is unable 

to provide service which' it otherwise would have 

provided shall be counted for purposes of- clause (c) 

and (ii) none of the periods referred to in clause 

(a) , (b) or (c) shall be included in .more than one 

Abatement Pe:-iod. 

1.2-5 "Accident/Incident" means an event or situation 

related to the Freight Operations that (l) results in 

persong.1 inj'ury,-propeorty damage or a derailment on 

the Opeirating Premises, or (2) is required to be 

reported to the FRA pursuant to the rules and 

regulations of the FRA. 

1.2.6 "Annual Fee" means the fee described in Article 

4.1.1(c) hereof. 

1.2.7 "Annual Fee Period" means the one year period 

commencing on the Commencement Date and .ending on. the 

day before the anniversary of tbe Commencement Date 

and each subsequent one-year period through the 

termination of this Agreement. 

1.2.8 "Business Plan" means the Business plan for the five-

year period coimnencing on the Commencement Date 

. submitted by Freight Operator in. connection with this 

Agreement and a copy of which has been executed by 

. the parties. 

-6-
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1-2.9 "Capital Expenditures" means expenditures (excluding, 

expenditures fbr maintenance) , in excess of $25^000 

for improvenients or additions tb the Freight Premisis 

or -Freight Rolling Stock (it being understood that 

multiple improvements or additions to a single 

i-i facility may be aggregated and additions of multiple 

- "units" of a single type of Rolling Stock may be 

aggregated for purposes of the foregbing> that will 

extend or have a 'useful life, respectively, greater 

than one year, including, without limitation, amounts 

paid out for new buildings, rail facilities or 

structures. Freight Rolling Stock, or for permanent 

improvements or additions made to increase the value 

of the Freight Premises or Freight Rolling Stock-

' Capital Expenditures shall include the cost of assets 

acquired under capital leases. 

1.2-10 "Capital Improvements" means any improvements made to 

the Freight Premises, with Capital Expenditures, 

including, without limitation, improvements or 

additions made with Capital Expenditures to Freight 

Rolling Stock, capital leases imdertaken by the 

Freight Operator and improvements or-additions made 

to the Freight Premises by customers of the Freight 

Operator-

• 

1.2.11 "Car Miles" means the distance traveled (using LIRR 

timetable miles) by a "unit" of Freight Rolling 

Stock, whether loaded or empty, over the Joint Use 

Premises or the Passenger Premises. 

MTA/L1RR00631 
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1.2.12 "Class I Upgrade" means the improvements necessary 

to upgrade the Freight Premises, or any part thereof, 

to. meet Glass I track standards promulgated by the 

FRA. 

1-2.13 "Clearance Point" means the location established by 

the LIRR near the switch where two tracks converge at 

which Freight Rolling Stock will foul- the Joint Use 

Premises or the Passenger Premises- The Clearance 

Point will be 1.4.5 feet from the center line of the 

nearest track on the Joint Use Premises or the 

Passenger Premises, unless a different distance is or 

has been established by the LIRR in its sole 

discretion-

1-2.14 "Commencement Date" means the date defined in Article 

1.1,5 hereof. 

1.2.15 "Company Traffic" means freight shipments where the 

LIRR is the consignee or .consignor. 

> 

1-2.16 "Concession Fee" means the fee described in Article 

4.1.1(d) hereof. 

1.2.17 "Condemnation" means the taking of all or any part pf 

the Operating Premises for any public or quasi-public 

use under the right of eminent domain. - • • 

1-2.18 "DOT" means the United States Department of 

Transportation or any successor agency performing, the 

-'"•same or similar functions. 

MTA/LIRR00632 
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1.2.19 "Effective Date" is defined in Article 1.1.4(b) . 

hereof. 

1.2.20 "Employee" means an officer, director, agent, 

employee, or contractor of either of the parties 
I 

while engaged in any a c t i v i t y re la ted t o t h e 
Agreement. 

* 

1-2.21 "Equitable Abatement" shall mean an amount which is 

equal to the lesser of (a) the Freight Operator • s 

damages related to the underlying condition(s) in 

respect of which such amounts is being deteimined and 

(b) the amount obtained by dividing the Annual Fee by 

3 65 and multiplying' such number by thfe- number of days 

during which such underlying condition fs) persisted. 

Notwithstanding any provisions herein, in no event 

shall the sum of all Equitable Abatements with 

respect to all Abatement- Periods occurring in any 

particular Annual Fee Period exceed the Annual Fee 

for such Annual Fee Period. In the event any 

Abatement Period described in clause (a) or (b) of 

the definition of the term "Abatement Period" falls 

within more than one Annual Fee Period, the Equitable 

Abatement in respect thereof shall be allocated pro 

rata between such Annual Fee Periods on the basis of 

the number of days of such Abatement Period falling 

in such Annual Fee Periods for purposes of the 

foregoing. 

1.2-22 "Event of Force Majeure" means any of the following 

acts, events or circumstances: (a) storms, (b) 

lightning, (c) floods, (d) fires, (e) epidemics, (f) 

-9-
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earthquakes, (g) quarantine, (f) blockade, (g) 

strikes, walkouts, lockouts or labor disputes, (h) 

actions by any governmental agency (other than the 

LIRR, the MTA or any other governmental agency 

controlled by the MTA) that have the effect of 

^̂  delaying or materially, impeding the Freight 

Operations, (i) war, (j) insurrection or civil 

strife, (k) sabotage, (1) explosion, . (m) other acts, 

events or circumstances, whether of the kind herein 

enumerated or otherwise, and whether caused or 

occasioned by or happening on account of the act or 

omission of one of the parties hereto or some person 

or entity not a party hereto, but only to the ex:tent 

that such acts, events or circumstances are beypnd 

the reasonable -cPntrol of the affected party. 

1.2.23 "Extension Period" is defined in Article 2.2.1 

hereof. 

1.2".24 "FRA" means the Federal Railroad Administration and 

any successor agency" performing the same or similar 

functions. 
.> • -. 

1.2.25 "Final Termination Date" i s defined in Art icle 14.2 
hereof. 

1-2.26 "Freight Operations'? means a l l operations re la ted t o 
the movement of freight fay r a i l (other than Company 
Traffic) on the Operating Premises, including, 
without l imitat ion, the storage, warehousing, . 
transloading of freight mpved by r a i l and the storage 
of equipment used for transporting freight by r a i l . 

-10-
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1-2.27 "Freight Premises" means the real property, 

including the right-of-way, tracks, appurtenances, 

buildings, facilities, other physical plants, and 

. improvements thereto used by the Freight Operator 

pursuant to this Agreement. Freight Premises shall 

-̂̂  include only the properties identified in Exhibit 1 

hereto and all Sidetracks. 

1.2.28 "Freight Rolling Stock" means Rolling Stock under the 

control of or operated by the Freight Operator. 

1.2.29 "Freight Switch" means a rail switch and other track 

components connecting Joint Use Premises, with Freight 

Premises that is -used to switch Freight Rolling Stock 

from and to Joint 'Use Premises and Freight Premis-es. 

1-2.30 "Hazardous Material" means -(i) "hazardous substance" 

as defined under the Conprehensive Environmental 

Response, Compensation and Liability Act, 42 U.S.C. 

Section. 9601 et seq.. and .any regulations promulgated 

thereunder, each as it may be in effect from time to 

time, (ii) "hazardous materials" as defined under the 

Hazardous Materials Transportation Act, 49 U.S.C. 

Section 1801 et seq.. and any regulations promulgated 

therevmder, each as it may be in effect from time to 

time, (iii) "hazardous w.aste" as defined under New 

York Environmental Conservation Law" Section 27-0901 

et seq.. eind any regulations promulgated thereunder, 

each as it may be in effect from time to time, (iv) 

"hazardous substance" as defined under the Clean 

Water Act, 33 U.S.C. Section 1321 et seq.. and any . 

regulations promulgated therexmder, each as it may be 
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in effect from time to time, (v) "Petroleum" as 

defined in N.Y- Environmental Conservation Law 

§ 15.0514, and any regulations promulgated 

thereunder, each as it may be in effect from time to 

time, (vi) asbestos and (vii) polychlorinated 

biphenyls. 

1.2.31 "Initial Expiration Date" is defined in Article 2.1 

hereof. 

1.2.32 "Interchange Rules" means the Interchange.Rules 

included in the AAR Office Manual (or any successor 

manual) . 

1.2.33 "Joint Use Premises" means real property, including 

right-of-way, tracks, appurtenances, buildings, 

•facilities, any other physical plants and "' • -

imprpvements therfeto used for both f^assenger 

Operations and Freight Operations. Joint Use 

Premises shall include bnly the properties identified 

in'Exhibit 2 hereto. 

1.2-34 "Light Engines" means one or more locomotive units 

not coupled to cars or passenger coaches. 

1.2.35 "LIRR Operating Rules" means all rules, requirements 

and procedures goveming operations or activities on 

or about the J"oint Use Premises and Passenger 

Premises, including the dispatching, movement" and 

.placement of Rolling Stock and the use and operation 

of infrastructure components and systems, as outlined 

or incorporated by reference in the LIRR's "Rules of 
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the Operating Departments," as such may be mpdified 

from time to time and/or amended by periodic General 

Orders, Special Instructions or General Notices. 

1.2.36 "LIRR Safety Rules" means the rules, requirements and 

procedures established by the LIRR goveming the 

safety of its operations, employees and customers on 

or about the Joint Use Premises and the Passenger 

Premises, as such may be modified from time .to time, 

including, without limitation, any Roadworker Safety 

Rules that may be adopted. 

1.2.37 "Loss or Damage" means all claims, liabilities, costs 

and expenses of every kind or nature, including 

amounts paid under .any State or Federal compensation 

law, arid costs and attomeys fees incurred in the 

investigation, defense, or settlement of any actual 

or threatened legal proceeding related to personal 

injury or property loss oir damage (including 

environmental loss or damage) • arising under or 

related to this Agreement. Property loss or damage 

includes loss or damage to real property and 
improvements thereon, and personal property of either 

party or third persons. Personal injury includes 

injury to or illness or death of persons including 

employees of either party, invitees, licensees, and 

trespassers-

1.2.38 ."MTA" means the New York State Metropolitan 

Transportation Authority and its affiliates and 

subsidiaries or any successor agency. 
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1.2.39 "Operating Premises" means the "Freight Premises" and 

the "Joint Use Premises." 

1-2.40 "Operating Windows" means the blocks of -time between 

passenger trains (loaded or empty) and on-going 

r-j construction work (both maintenance and capital) 

during which freight trains can operate on the Joint 

Use Premises. It is understood that Operating 

Windows may be modified by the LIRR due to operating 

exigencies and changes to the LIRR»s schedules. 

1.2.41 "Passenger Operations" means all operations related 

to -the transportation of persons by rail. 

1-2.42 "Passenger Premises"" weans all property, including 

rights-of-way, tracks, appurtenances, buildings, 

facilities, other physical plants^ and improvements 

thereto used for Passenger Operations thsit are not 

included in the Freight Premises or Joint Use 

Premises. 

1.2.43 "Private Freight Siding" means a rail facility, 

including track and appurtenances thereto, owned by a 

freight customer. All such rail facilities are 

identifiisd on Exhibit 3 hereto. 

1-2.44 "Renewal Fee" means the fee described in Article 

2-2.2. 

1.2.45 "Renewal Notice" means the notice to.extend the 

Agreement as more fully described in Article 

2.2.1(e) . 
MTA/L1RR00638 
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1.2.46 "Rolling Stock" means a railroad car, locomotive, •• 

caboose, intermodel car, inspection car, passenger 

coach, cab car, bogie, wrecking equipment, work-, 

equipment and any other form of equipment with wheels 

operated on railroad track. .Each of the foregoing 

will constitute a "unit" of Rolling Stock (it being 

understood that, with respect to any multiplatform 

car, each platform shall be considered a "unit") . . -

1.2.47 ""sidetrack" means all track on the Freight Premises 

side of a Clearance Point of a Freight Switch that is 

used for switching freight cars and equipment to and 

from freight customer facilities .or Team Track. 

1.2.48 "STB" means the United States Surface Transportation 

Board or any successor agency performing the same or • 

similar functions. 

1-2.49 "Switch Maintenance Fee" is defined in Article 

4.1.1(b) hereof. 

1-2.50 "Team Track" means a rail facility, included in the 

Freight Premises, that is available fbr. use by 

multiple rail customers for loading and imloading 

merchandise from Freight Rolling Stock. The Team 

Tracks ate identified on Exhibit 1 hereof. 

1.2.51 "Trackage Fee" is defined in Article 4.1-1 (a) hereof. 

1.3 All adjustments for inflation contained in this 

Agreement shall be based on the Indices of Railroad 

Material Prices and Wage Rates for Eastem Class I 

- 1 5 -
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Railroads (material prices, wage rates and 

supplements combined, excluding fuel) or, in the 

event such indices are discontinued, the Indices of 

Railroad Material Prices and Wage Rates for all Class 

I Railroads (material prices, wage rates and 

supplements combined, excluding fuel) . If both such 

indices are discontinued then all adjustments for 

inflation contained in this Agreement shall be based 

on the Composite. Implicit Price Deflator piiblished by 

the Bureau of Economic Analysis, U.S, Depeirtment of 

Commerce or any successor agency. 

ARTICLE 2t TEEM AND RENEWAL 

2.1 "rerm 

Unless otherwise terminated as provided for in this 

Agreement", this Agreement shall remain in effect from 

~ and after the Effective Date through the twentieth 

anniversary of the Commencement Date (the "Initial 

Expiration Date"). 

2.2" Renewal ~ " 

2-2-i In the event the Freight Operator.meets the following 

conditions, this Agreement may be renewed at the 

Freight Operator's option for a term of 10 years (the 

"Extension Period"), to cpmmence on the Initial 

Expiration Date: 

(a) The Freight Operator is not in material breach 

of any. term(s) of this Agreement. 
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(b) The Freight Operator's safety record based on 

the average annual FRA-reportable accidents per 

200,000 man hours or, if unavailable, other-

comparable measure, for the three (3) year 

period preceding the date of the Renewal Notice 

is equal to or better than the national industry-

average for Class C freight railroads for the 

same period or in the event that a national 

industry average for Class C.freight railroads 

is not ascertainable such other comparable index 

as may be available. For purposes of this 

clause, accidents caused primarily by the LIRR 

• shall be excluded from the Freight Operator's 

safety recotd; provided that such accident has 

been previously determined to be caused 

primarily by the LIRR-

(c) The annual average of freight carload volume 

(measured in terms of loaded "units" of Rolling 

Stock consisting of railroad cars and intermodel 

cars) transported in the Freight Operations for 

the three (3) year period preceding the date of 

the Renewal Notice shall be at Teast 24,474 

carloads, or the percentage increase of the 

carload volume for the twelve calendar months 

preceding the Commencement Date to the carload 

volume for the twelve calendar months preceding 

the Renewal. Date shall be more than 125% of the 

percentage increase achieved by the Eastem 

Class I Railroads for the corresponding periods; 

provided that if no such statistic is available 

- 1 7 - MTA/LIRR00641 



then the percentage increase achieved by all 

Class I Railroads nationwide shall be used. 

(d) In respect of Capital Improvements for the 

period from the Commencement Date to the date of 

the Renewal Notice, the Freight Operator has 

invested or has caused to be invested in the 

aggregate at least $14,468,920. 

(e) The Freight Operator gives notice, in writing to 

the LIRR of its intent to renew the Agreement 

(the "Renewal Notice") no sooner than 13 years, 

but prior to 18 years, after the Commencement 

Date. 

2.2.2 The terms and conditions of this Agreement shall 

remain in full force and effect dxiring the Extension 

Period except for the following: 

(a) Ihe Freight Operator shall pay to the LIRR a 

Renewal Fee of $3,040,550 at the commencement of 

the Extension' Period, and ten equal annual 
> • - . . . . 

installments of $1,268,865 each on ""each 

anniversary of the commencement, of the Extension 

Peri od. 

(b) Capital Expenditures during the Extension Period 

shall be at least" 50% above the amount proposed 

in the Business Plan, indexed fpr inflation to 

the end of the twenty (20) year term of the 

Agreement using the methodology and indices 

described in Article 4.2-

.... MTA/LIRR00642 
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2.2.3 Notwithstanding any provisions herein, nothing shall 

prevent the parties from negotiating any renewals for 

a term no greater than ten (10) years. 

ARTICLE 3: GRANT OP RIGHTS TO USE . 

<^"3 - . 

3.1 Right to Operate and 'Use 

3 .1 .1 The Freight Operator shall have t h e exclusive r i g h t 
t o use the Freight Premises and the Jo in t Use 
Premises t o conduct Freight Operations in accordance 
with the provis ions of t h i s Agreement. 

3.1.2 The Freight Opera-tor shall have t he exclusive r i g h t 
t o manage, d i r ec t and control the Freight Premises; 
provided. tha t the Freight Operator sha l l hot en t e r 

• i n t o any con t r ac t s , leases or o the r agreements which 
extend pas t the I n i t i a l Expiration Date or , i f t he 
Agreement i s extended, such o the r appl icable 
termination da te , without the LIRR's p r i o r w r i t t e n 
consent. 

3 .1 .3 The Freight Operator may, a t i t s sole r i s k and 
expense, construct or re locate f r e i g h t - r e l a t e d 
f a c i l i t i e s and inf ras t ruc tures (such as t r ans load ing 
f a c i l i t i e s , shops, team t racks , yards, s i d i n g s , e t c . ) 
within the Freight Premises, subject t o p r i o r review 
and approval by the LIRR of t he Freight O p e r a t o r ' s 
p lans , which approval wil l not imreasonabiy be 
withheld; provided that such approval s h a l l be deemed 
t o be granted i f the LIRR has not objected t o such 
construction within 45. days of no t i ce the reof . All 
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facilities constructed by the Freight Operator 

hereunder, improvements made thereon or improvements 

made to existing ptemises by the Freight Operator 

shall be made in compliance with applicable building 

codes and other regulations, and shall be owned by 

the LIRR as part of the Freight Premises. 

3 . 2 Assigrrmf^ntr nf Contracts 

3.2.1 The LIRR hereby assigns arid the Freight Operator (a) 

. hereby accepts all existing tariffs., customer 

contracts, leases," real estate agreements, side track 

agreements and other agreements appliccible ta the 

LIRR's existing Freight Operations and. (b) shall have 

the right, from time to time, to take any lawful 

action to modify such contracts and agreements-

notwithstanding the foregoing, if any customer 

contracts, leases or real estate agreements (i) are 

not set forth on Exhibits 12 and 13 hereto or were 

not disclosed or made available to the Freight.. 

Operator during the Freight Operator's due diligence, 

(ii) are required .to be assumed or otherwise 
» . - • ' _ 

performed "by the Freight Operator and (iii) as a 

result, have a material adverse effect on the 

Business Plan, then the Freight Operator shall . 

receive an Equitable Abat.ement in connection with 

such contracts and agreements. 

3.2-2 In the event that the excavation spoils from the 

water supply shaft that is being created, in. the area 

known as Maspeth Yard aiid is the subject of an 

easement granted by The Long Island Rail Road Company 
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to the City of New York Department of General 

Services commencing on September 1, 1992 .pursuant to 

a Purchase Option Agreement dated August 26, 1992, 

are not moved from the area by rail as required by 

Section 5 of the Terms and Conditions of that 

Agreement, except due to force majeure, the LIRR 

shall, at the request of the Freight Operator, 

promptly use good faith efforts to negotiate the 

"significantly higher compensatipn" referred to in 

said Section 5 and shall promptly pay to the Freight 

Operator from the additional compensation, if any, 

received the lesser of (i) the full amoimt of such 

additional compensation, if any, or (ii) 50% of -the 

difference between $5.4 million and the revenues 

collected" by the Freight Operator for movement of .• 

such material. 

3.3 Limitations on Oî aTii-

3.3.1 The Freight Operator's right to conduct Freight 

Operations over the Joint Use Premises is subject to 

the LIRR's management, direction, dispatching, 

operation and control as set forth iii this Agreement. 

J-? 
3.3.2 The grant of rights in Article 3.1 specifically 4 * 

excludes all -of the following: 

(a) Any right to control, direct or interfere with 

the LIRR's Passenger Operations on the 

Operating Premises or the Passenger Premises. 
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(b) Any subsurface or a i r r i g h t s i n o r a ssoc ia ted 
with t h e Freight Premises or" elsewhere i n or 
assoc ia ted with the Operating Premises, which 
subsurface and a i r r i g h t s s h a l l remain with the 
LIRR. 

(c) All u t i l i t y occupancies c u r r e n t l y loca ted on the 
Fre igh t Premises, including, bu t not l imi t ed t o , 
Tzhe Buckeye Pipel ine a n d ' a l l " easements and 
r e s e r v a t i o n s of record. To the extent any such 
- u t i l i t y has provided the LIRR with any-
indemnificat ion, the LIRR s h a l l use reasonable 
e f f o r t s t o enforce such indemnificat ion in favor 
of t h e Freight Operator, i f and when app l i cab le , 

(d) Any r i g h t s t o property encumbered by 
V . . . . . . 

encroachments, tenants, licensees, squatters or 

other occupancies cuirrently on the Freight 

Premises. There shall be no-obligation on the 

part of the LIRR tp take any action to remove 

the same except that the LIRR shall continue to 

pursue litigation pending on the Effective Date 

and the LIRR shall take actions to "remove any. 

encroachment that arose after September 16, 1996 

and is existing pn the Commencement Date that 

prevents the movem"ent of Rolling Stock on lines ' 

being actively used immediately before the 

Commencement Date in connection with Freight 

Operations on the Freight Premises; PFpvjded 

that, encroachment in this sentence shall mean a 

permanent structure and provided, fyrther that 

the Freight Operator shall inform the LIRR of 
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any such encroachments within 30.days .after the 

Commencement Date; provided, however, that the 

Freight Operator (at its own expense) may.on,.the 

LIRR's behalf take lawful action to remove-any-

such occupancy which was not grant.ed or approved--

by the LIRR or its predecessors in title. .At . . 

the Freight Operator's recjuest the LIRR, to the 

extent applicable, shall, at the expense pf the 

Freight Operator, cooperate with the Freight - • 

Operator in connection therewith. 

(e) Any right to use or permit others to use the • j 

Freight Premises for purposes not directly | 

related to Freight Operations. Without limiting 

the generality of the fpregbing, the Freight 

Operator shall not use orpermit the use of the 

Operating Premises for: 

(i) Tenancies not directly related to the / 

Freight Operations; / 

(ii) Utility right-of-way or crossings, 

including electrical and t'elephone wires, 

fiber optic cables and pipelines of any 

kind (vmless such utility is installed for 

the behefit of the Freight Operator or a 

permitted subtenant, with the prior 

permission of the LIRR) ; and 

(iii) Advertising or billboards of any kind and 

signage not directly related to the 

Freight Operations. 
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N o t w i t h s t a n d i n g t h e f o r e g o i n g , w i t h r e s p e c t t o 

c l a u s e " ( i ) , t h e F r e i g h t O p e r a t o r s h a l l b e p e r m i t t e d , w i t h 

t h e pri^r,,i:eiiSHntr-^-©f~tlie__IiIRR, t o u s e o r p e r m i t t h e u s e of 

t h e F r e i g h t P r e m i s e s f o r t h e p u r p o s e s s t a t e d ; p r o v i d e d t h a t 

a n y c o n t r a c t s e n t e r e d i n t o w i t h t h i r d p a r t i e s i n c o n n e c t i o n 

- i\̂  t h e r e w i t h • a r e on t e r m s n o l e s s f a v o r a b l e t h a n c o u l d be 

o b t a i n e d w i t h an t m a f f i l i a t e d t h i r d p a r t y a n d t h a t • a n y 

r e v e n u e s r e c e i v e d t h e r e f r o m ^ s h a l l b e s h a r e d e q u a l l y by t h e 

p a r t i e s h e r e t o . 

The p a r t i e s , acknowledge and a g r e e t h a t i n t h e , 

c a s e of c l a u s e ( i i i ) a b o v e , (x) TDI h a s t h e e x c l u s i v e r i g h t 

t o i n s t a l l and m a i n t a i n b i l l b o a r d s on t h e F r e i g h t P r e m i s e s , 

(y) n o new b i l l b o a r d s . s h a l l b e i n s t a l l e d on t h e F r e i g h t 

P r e m i s e s wi thout - t h e p r i o r w r i t t e n c o n s e n t o f t h e F r e i g h t 

O p e r a t o r and (z) t h e F r e i g h t O p e r a t o r s h a l l p e r m i t TDI t o 

h a v e a c c e s s t o t h e F r e i g h t P r e m i s e s , u p o n r e a s o n a b l e n o t i c e 

t o t h e - F r e i g h t O p e r a t o r a n d a t r e a s o n a b l e t i m e s , f o r t h e 

p u r p o s e of m a i n t a i n i n g o r r emoving any b i l l b o a r d . To t h e 

e x t e n t TDI h a s p r o v i d e d t h e LIRR w i t h a n y i n d e m n i f i c a t i o n , 

t h e LIRR s h a l l u s e r e a s o n a b l e e f f o r t s t o e n f o r c e s u c h 

i n d e m n i f i c a t i o n i n f a v o r o f t h e F r e i g h t O p e r a t o r , i f and 

when a p p l i c a b l e . 

( f ) The F r e i g h t O p e r a t o r may n o t l e a s e , l i c e n s e o r 

o t h e r w i s e a s s i g n any p o r t i o n of t h e O p e r a t i n g 

P r e m i s e s t o a n y p e r s o n f o r any p u r p o s e e x c e p t b y 

w r i t t e n c o n s e n t of t h e LIRR w h i c h may b e g r a n t e d 

i n t h e s o l e d i s c r e t i o n of t h e LIRR; p r o v i d e d , 

howeve r , t h a t t h e F r e i g h t O p e r a t o r may, w i t h o u t 

t h e p r i o r w r i t t e n c o n s e n t o f t h e LIRR, l e a s e o r 

l i c e n s e p o r t i o n s of t h e F r e i g h t P r e m i s e s t o 
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shippers or others_directly..involved in the 

<-Ji 

fuiiiierance of Freight Operatipns^ on_ the Freight 

Premises (other than any such lease or license ." 

•that has the effect, individually or taken 

together with all other leases or licenses.,- of 

causing all or a substantial portion of the 

Freight Operations to be conducted directly by 

any person or entity other than the Freight 

Operator), which shall be subordinate And 

s\ibject to the terms and conditions of this 

/Agreement. The LIRR shall receive prior written 

"/notice of any and all such agreements. Such 

leases and licenses, if any, shall provide for 

insurance and indemnification of the LIRR and 

its affiliates (including- any government or 

governmental agency) to the same extent as 

provided under this Agreement- Such leases and-

licenses, if any, shall not relieve the Freight 

Operator of any obligations or duties imposed on 

it by this Agreement. 

(g) Any use of the' name The Long Island Rail Road 

Company or LIRR or any nsime derived therefrom or 

confusingly similar thereto, without the prior 

written consent of the LIRR; provided that the 

• Freight Operator "may use any other name With the 

words "the", "railroad" or "company". The 

Freight Operator agrees not to hold itself out 

as (a) having a common identity with the LIRR or 

any of its affiliates-(including any govemment 

or governmental agency) or (b) acting as the 

LIRR's agent. 
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(h) Any title br estate in the ownership of the 

Freight Premises, any other part of the 

Operating Premises or the Passenger Premises. 

(i) The right to conduct Passenger Operations. 

3-3.3 The LIRR retains the right to use or to allow third 

parties to use the Freight Premises to construct, 

inspect", repair and maintain bridges, culverts and 

other structures {including structures in .connection 

. with the utilization by. the LIRR of its subsurface"or 

air rights hereunder) pr construct utilities with 

reasonable prior written notice to the Freight 

Operator, provided however that any such use shall 

not materially interfere with the Freight Operations. 

The Freî ght Operator, upon receipt -of prior written 

notice from the LIRR, -will cooperate, without any 

cost to the Freight Operator; ih allowing the LIRR to 

effectuate or permit any work described in this 

Article 3.3.3. Any indemnification or release by any 

third party to the LIRR with respect tb the above 

shall, by its terms, also iniire to the benefit of the 

Freight Operator. 

3.3-4 Upon reasonable prior notice to the Freight Operator, 

the LIRR shall have the right to permit construction 

of a highway in conjxmctipn with the Freight Premises" 

on the Bay Ridge Branch from the 65th Street Yard 

(First Avenue) in Brooklyn to the connection with 

Conrail at Fresh Pond for mitigating the highway 

. traffic congestion through Brooklyn and Queens during 

and after completion of the Gowanas Expressway 
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reconstruction and rehabilitation project. In su-eh 

- event, the' Freight Operator will be entitled to 

receive from the LIRR damages as described in the 

next sentence. Damages means 50% of the revenues 

received during the twelve months preceding delivery 

of the aforementioned notice from customers that can 

no longer be served by rail due tp such project 

multiplied by twice the number of years and 

fractional portions thereof of such period of 

interference. In addition, the LIRR shall, without 

duplication, indemnify the Freight Operator•for any 

Loss or Damage in connection therewith- If the 

Freight Operator resumes Freight Operations after 

completion of this construction- project, the Freight 

Operator shall be subject to certgiin scheduling 

limitations as to joint use to be agreed upon in 

writing. The LIRR shall use reasonable efforts to 

have the project work performed in a manner to 

minimize disruptions to the Freight Operations. 

3.3.5 The following provisions apply to a portion of the 

Freight Premises known as Yard A and described more 

fully m Exhibit 5 hereto:. 

(a) The LIRR reserves the right to take exclusive 

possession of part or all of Yard A in the event 

it is needed to be used as part of the Passenger 

Operations, for expansion of Passenger 

Operations, or for any regional transportation 

plan. Subject to the last paragraph of this 

Article 3.3.5, the LIRR ishall only exercise this 

right upon not less than six months prior . 
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written notice to the Freight Operator and, in 

any event, only after December 31, 2001. 

(b) The parties agree to negotiate, in good faith, 

mutually acceptable arrangements with the goal 

i':s. . of avoiding additional cost or loss of 

operations by the Freight Operator in connection 

with any taking described in clause (a) above, 

including without limitation, the construction 

at the sole cost of the LIRR of freight 

facilities, which shall then become part of the 

Freight Premises, to hamdle the average daily 

volume of traffic handled in the Yard A 

•facilities taken possession of by the LIRR Tander 

Article 3-3.5 (a) hereof in the twelve (12) 

months preceding the .time".when the LIRR .takes 

possession vtnder said Article 3.3.5(a), all of 

which is subject to availability of an 

altemative site and capital funds. • 

(c) Should the Parties be unaOsle to reach a mutually 

acceptable agreement as described in 3.3.5 (b) 

hereof, the LIRR will reduce the Annual Fee for 

the balance of the term by an amount equal to 

the increased o|>erational cost amd lost profits 

associated with any taking described in clause 

(a) above, but in no event shall such amount 

exceed 25% of the Annual Fee. In the year in 

which the LIRR.so takes possession, the Annual 

Fee will be prorated on a daily basis and 

reduced for the balance of the year, following 

the date of such possession in accordance with 
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the preceding sentence. In addition, to the • 

extent the Freight Operator has made any Capital 

Improvements to Yard A, the Freight Operator 

shall receive from the LIRR the unamortized cost 

of such iii¥)rovements; provided that such 

amortization shall be based on a useful life of 

seven years. 

The foregoing provisions of this Tirticl.e 3.3.5 

shall not apply to the property identified in 

Exhibit 14, which property the LIRR shall be. 

allowed to take any time after the Commencement 

Date without any compensation to the Freight 

Operator. 

3.3.6 After giving notice of proposed construction under 

"any provision of this "Section 3.3,. "LIRR 

representatives shall meet with Freight Operator 

representatives to review the details of the 

construction project, including but not limited .to 

work plans and schedules. If the construction 

project, in Freight Operator's sole opinion, requires 

flagmen or other personnel for safety or operational 

considerations. Freight Qperatpr will "assign 

personnel, to the project at LIRR's sole expense. 

3.3.7 The LIRR may, in respect of the Freight Premises, 

have its own systematic and periodic program of 

environmental auditing or a documented, systematic 

practice reg'arding" its due diligence in preventing, 

detecting or. correcting violations as defined in the 

Environmental Protection Agency Policy regarding 
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incentives for self-policing dated December 18, 1995 

(or any successor thereto, as announced and in effect 

from time "to time) ; and the "Freight Operator shall 

provide access to its facilities, records and 

documents, and make available upon reasonable request 

such staff as. may be necessary for the LIRR to 

conduct such a program or practice; provided. 

however, that the LIRR shall provide the Freight 

Operator with a copy of the written procedures or 

guidelines under which it conducts, the program or 

practice, and shall conduct a review not more 

frequently than seirii-annually at any facility. Upon 

preparation of a written report as a tesult cf the 

audit or practice, the LIRR shall provide the Freight 

Operator with a copy of -the report, and the Freight 

Operator, within 30 VJays thereafter shall provide any 

. response or other comment on the recommendations or 

other materials presented in the r^ort. The Freight 

Operator landerstands and agrees that the LIRR may 

operate such a program or practice for the LIRR's 

benefit, and the Freight Operator shall not be 

entitled to rely upbn the results thereof fpr any 

pujrpose, except'with the express written"consent of 

the LIRR. ' 

3.3.8 The LIRR retains the right of access to and exclusive, 

use of the basement communications room in the LIC 

Freight Building at 21st Street and Jackson Avenue. 

The LIRR retains the right of access to "such basement 

communications room oh an ongoing basis for its own 

and NYNEX personnel, and for-LIRR. highway vehicles to 

enter and park in the parking lot outside the 
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building. Notwithstanding the foregoing, (i) LIRR • 

shall be solely responsible for the maintenance and 

security of the basement communications room in the 

LIC Freight Building, and (ii) LIRR shall indemnify 

and hold harmless the Freight Curator for all -Loss 

and Damage arising out of or in connection with the 

use of the basement communications room (except to 

the extent caused by the gross negligence, 

recklessness or willful or wanton misconduct, of .the 

Freight Operator). 

3.3.9 The LIRR retains the right of access to and exclusive 

use of the property identified in Exhibit 15 that is 

located underneath the' 21st Street Bridge and extends 

westward into the culvert between the concrete walls. 

Tracks. 1 through 8 (identified in Exhibit 14 of the 

Transfer Agreement>.in Yard A and the ground stprage 

area ih Maspeth Yard (Exhibit 16) from April 1997 

through December 1998. The LIRR retains the right of 

access to these facilities for its own personnel and 

such contractor (s) as may be designated by the LIRR 

and where necessary, using LIRR crews and eqpjipment. 

The Freight Operator will also make available to LIRR 

the westem portion of the salt track in Arch Street 

Yard and Track 5 in Maspeth (identified in Exhibit 

15, which is not part of the Freight Premises), on an 

as-needed basis as determined by LIRR for loading and 

tuiloading cars of Company Traffic consistent with the 

need of the Freight Operator. Movement of LIRR crews 

and equipment within Yard A, the Arch Street Yard and 

Maspeth Ya'rd will be coordinated by the Freight 

Operator. Notwithstanding the foreoing, (i) LIRR 
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shall be solely .responsible for the maintenance and 

security of the property described in Exhibit 15, and, 

(ii) LIRR shall indemnify and hold harmless the 

Freight Operator for all Loss and Damage arising out 

of or in connection with the use of the property 

i\̂  described in Exhibit 15 (except to the extent caused 

by the gross negligence, recklessness, or willful or 

wanton misconduct of the Freight Operator) . 

3.4 Additions to Freia^h^ PT-'oTn-ises 

3.4.1 In the event that the LIRR, in its sole discretion, 

determines that any portion of the Joint Use -premises 

which is neces-sary for the Freight Operations i^ no 

longer necessary in connectisrl with its" Passenger 

Operations or other public use-, and therefore 

determines to abandon such portion, the Freight 

Operator shall have the option to accept such pottion 

a's an addition to the Freight Premises, cuid such 

" portion shall be treated as Freight Premises 

thereafter and in any event shall no longer be: 

treated as Joint Use Premises. 

MTA/LIRRd0656 
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3.5 Reveraion of Freight Premises to the LIRR Under 
Certain Circtmstancea 

3.5.1 The Freight Operator may, by written hot ice to the -

LIRR, designate a portion or portibns of the Freight 

-r;.i Premises as being unnecessary in connection with the 

Freight Operations. At the option of the LIRR, such 

portions of the Freight Premises may revert to the 

LIRR's control, and become a part of the Passenger 

Premises upon 30 days prior written notice to the. 

Freight Operator; provided however, that (i) if any 

such portion that reverts to the LIRR includes any 

part of the right-of-way or an ajRpurtenance 

associated with any tracks in the Freight. Premises, 

such portion that reverts to the LIRR shall also 

include such tracks and (ii) in no event shall there . 

revert to the LIRR any tracks or facilities that are 

only accessible through the Freight Premises. If the 

LIRR does not elect to have any such portion revert 

to its control (i) such portion shall remain as part 

of the Freight Premises and (ii) with respect to any 

such portion which is only accessible_ through, the 

Freight Premises, the. Freight Operator, with the 

consent of the LIRR (which consent shall not be 

unreasonably withheld), may remove, and sell the rail 

and associated track materials thereon in accordance 

with Article 3.6.5 (iii). 

3.5.2 At any time during the'notice period described in 

Article 3..5.1 hereof, the Freight Operator may 

reclaim such portion or portions of the Freight 

Premises by withdrawing the designation described in 
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Article 3.5.1 hereof. 

3.5.3 In the event of a reversion hereunder, there shall be 

no reduction in the Annual Fee. 

3 .6 Condition of Freight Premises 

3.6.1 The Freight Operator acknowledges that it has 

cohducted'due diligence to its satisfaction prior to 

signing this Agreement. 

3.6.2 The LIRR has conducted an environmental audit dated 

July 12, 1996, which was made available for the 

Freight' Operator-'s re"view- ' 

3.6.3 The Freight Operator acknowledges and agrees that the 

Freight Premises are being transferred here"uhder- on 

an "as is/where is" basis arid the Freight Operator 

shall, sitbject to the provisions-of Article 8-4 

hereof, be responsible for the condition of the 

Freight Premises as of the Commencement Date. 

> 

3-6,4 The Freight Operator is prohibited from selling, 

salvaging, demolishing or removing -any part of the 

Fireight Premises, including but not limited to the 

track, ties, ballast and track supports, without the 

prior written consent of the LIRR. 

3.6,5 Notwithstanding any provision herein to the contrary: 

(i) the Freicfht Operator may, upon prior written 

notification to the LIRR, salvage and sell all 

surplus track materials stored on the right-of-way 
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within the Freight Premises, provided, that the net . 

proceeds from any sale shall be shared equally by^the 

Freight Operator and the LIRR; (ii) the Freight--

Operator may replace any part of the Freight Premises 

with parts of equal or greater quality and the 

proceeds from the sale of such replaced parts shall 

accrue to the Freight Operator; and (iii) net 

profits, if any, from the sale of'any materials wjLth 

the consent of the LIRR pursuant to Article 3.S-.1-

' hereof shall be shared equally by the Freight 

Operator and the LIRR. 

3.7 Freight gwitch^g • " 

3.7.1 Exhibit 6 hereto sets forth a list of Active Freight 

Switches, all of which have been classified as either 

""Category A, Category B or Category C Freight 

Switches. Except as set forth below, the 

classification of a Freight Switch shall not change 

prior to the termination of this Agreement, including 

any Extension Period. 

3.7.2 All Category C Freight Switches exist~ing on the 

Effective Date shall automatically become Category B 

Freight Switches eighteen (18) months after the 

Commencement Date, for all puirposfes under this 

Agreement, including for purposes Of Article 4.1.1(b) 

hereof. 
- • 

3.7.3 Any Freight Switch that, after the Commencement Date, 

is (i) installed, including by way of replacement 

(other than when replacing a Category A Switch, which 
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replacement switch shall also be a Category A Switch) 

or (ii) newly activated, shall, after such 

.installation or activation, be classified "as a 

Category B Freight Switch, for all purposes under 

this Agreement, including for purposes of Article 

tli 4.1^1 (b) hereof. 

3.7i4 During the first eighteen (18) months after the 

Commencement Date, the Freight Operator may activate 

any Freight Switch identified in Exhibit 7 hereto, by 

providing thirty (30) days written notice to the 

LIRR." The- LIRR shall, within a reasonable period of 

time, activate any such Freight Switch requested to 

be. added, provided that, for each Freight Switch, 

activatedi, the Freight Operator will be charged the 

cost to activate such Freight Switch-

3.7.5 After eighteen (18) months from the Commencement.. 

Date, the Freight Operator shall give at least thirty 

(30) days prior wxitten notice to deactivate a 

Freight Switch. The monthly Switch Maintenance Fee 

shall be reduced accordingly following the lapse of 

such thirty (30) day period. The LIRR, at its sole 

option, may" retnove at any time after eighteen (18) 

months after the Commencement Date those Freight 

Switches identified in Exhibits 6 or 7 which are 

deactivated or are npt activated by the Freight 

Operator during this period. 

3.7.6 To install a new Freight Switch at any time, or to 

activate a Freight Switch in place. after eighteen 

(18) months from the Commencement Date, the Freight 
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Operator shall make such request in writing to the 

LIRR, and follow the procedures outlined in Exhibit,.-8 

. hereto-

3.7.7 (a) The LIRR shall replace or rehabilitate, - at its 

cost, any Category A Freight Switch that is in need 

of replacement or" rehabilitation upon request of the-

Freight Operator or if the LIRR elects to replace or 

rehabilitate such Freight Switch. 

(b) The LIRR shall replace br rehabilitate, at the 

Freight Operator's cost, any Category B or Category C 

Freight Switch that is, or is estimated to be within 

one (1) year of the date of notice set forth in this 

Article 3.7.7, in need of replacement or 

rehabilitation, provided that (i) the LIRR has 

furnished to the Freight'Operator written notice that 

includes the cost of and-schedule for such 

replacement or rehabilitation at least 120 days prior 

tb the proposed date of initiating such replacement 

. or rehabilitation (provided, that the LIRR shall not 

be obligated to furnish such notice in emergencies 

which affect the safety of. Passenger Operatioris on 

the Joint Use Premises) and (ii) within 60 days after 

receipt of such notice, the Freight Operator has not 

notified the LIRR in writing that such 'Freight Switch 

should be deactivated rather than replaced or 

rehabilitated. Upon receipt of any such notice 

requesting deacti-vation, the LIRR may, but shall not 

be obligated to, deactivate the relevant Freight 

* Switch immediately- Nothing set forth in this clause 

(b) shall preclude the LIRR from replacing or 
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reh.. ilitating a Category B or Category C Freight 

Switch, at its own election, at the LIRR's expense. 

(c) The LIRR's obligation to repair Category C 

Freight Switches during the first 18 months shall be 

ti limited to repairs costing in the aggregate for any 

single switch no more than $15,000.. In the event the 

aggregate cost is projected to exceed $15,000, the 

LIRR shall furnish notice to the Freight C^erator of 

the required repairs aiid the associated cost. Within 

30* days of such notice, the Freight Operator shall by 

written notice to the LIRR elect to (i) pay for that 

portion of the costs related to such repair which 

ê eceed $15,000 or (ii) deactivate the switoh. 

3-7-8 In connection with, cusj:amers fpr which Category B or-. 

Category C Freight Switches are used, the Freight 

Operator shall continue to serve such customers .for 

at least 18 months from the Commencements Date unless 

(i) a customer refuses to accept the same price and 

terms existing on the day prior to the Commencement 

Date or (ii) the Freight Operator elects to have the 

Freight Switch deactivated under Article :i.7.7 

hereof. 

» 

ARTICLE 4: COMPENSATION 

4.1 Compensation 

4.1.1 The Freight Operator .shall_pay to. the. LIRR. during. the 

term of this Agreement, the .following sums:. ~ 

MTA/LIRR00662 
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(a) A Trackage Fee of $0.25 per Car Mile. 

(b) (i) A Switch Maintenance Fee for each Category 

A Freight Switch equal to $785 per. month 

for each month or portion thereof"; 

(ii) A Switch Maintenance Fee for each Category 

B Freight Switch equal to $495 per month 

for each month or portion thereof during 

which such Freight Switch is activated; 

and 

(iii) A Switch Maintenance Fee, per month,, for 

each Category C Freight Switch equal to 

10% of the monthly revenues net of 

allowances of the Freight Operator 

attributable to the freight carload volume 

passing over such Freight Switch during 

such month for each month or portion 

thereof during which such Freight Switch 

is activated, but in no event shall the 

Switch Maintenance Fee for a Category C 

Freight Switch exceed $495 per month. 

(c) An Annual Fee for the term of this Agreement as 

set forth below "on the Commencement Date and on 

each anniversaory of the Commentement Date: 

Commencement Date $200,000 

Xst through 4th Anniversaries $200,000 on each anniversary 

5th. and eth. Anniversaries $400,000 on each anniversary 

7th, 8th and 9th Anniversaires $600,000 on each anniversary 
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10th through 19th Anniversaries $800,000 on each anniversary 

(d) A Concession Fee in the amo-unt of $1,100,000, 
$250,000 of which sha l l be pa id on the Ef fec t ive 
Date and $850,000 of which s h a l l be" paid on t h e 

<"3 Commencement D a t e . 

4 .1 .2 The fees in A r t i c l e 4 .1-1 (a) and (b) sha l l be 
ca lcu la ted f o r each month and pa id not l a t e r than t h e 
30 th day of t h e following month-

4 . 1 . 3 The LIRR s h a l l not share in t h e r a i l l i ne -hau l 
revenues der ived by the Freight Operator in 
connecticai wi th the Freight Opera t ions . 

4 . 1 . 4 I f any payment-under t h i s Agreoiient i s due. on_a LIRR 
ho l iday , Saturday or Sunday, t h e f ee s i n A r t i c l e s 

- 4 . 1 . 1 (a), (b) and (c) sha l l -be pa id on the f i r s t 
bus iness day following the ho l iday , Saturday or 
Sunday. 

4 .2 Adius-tment of Fees 

The fees desc r ibed in A r t i c l e s 4 . 1 . 1 (a> and (b) s h a l l 
be subj"ect t o an adjustment (up or down) e f fec t ive 
each January 1, commencing wi th January 1, 1998, 
based on the r e l a t i o n s h i p of t h e AAR (or successor 
organizat ion) Indices of Rai l road Mater ia l Pr ices and 
Wage Rates f o r Rai l roads of C las s I , Eas tem D i s t r i c t 
(mater ial p r i c e s , wage, r a t e s and supplement combined, 
excluding fuel) published in t h e preceding Ju ly 1 t o 
such indices publ ished on Ju ly 1, 1996. In the event 
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that these indices are discontinued, the adjustment 

will be based on the Composite Implicit Price . 

Deflator published by Bureau of Economic Analysis, 

U.S. Department of Commerce, or any successor 

organization. 

4.3 • Late Payment" Penalty 

If the Freight Operator fails to p a y the LIRR on the 
due dates specified in Article 4.1 hereof, it .will 

pay the LIRR interest on the payments due, from the 

due date to the date of payment, at a monthly rate of 

l%i. compounded monthly. For invoices rendered by the 

LIRR or the Freight Operator for services rendered to 

the other party," other than those included in Article 

4.1 hereof, a 1% late charge will be included for 

each month br part thereof if no payment is received 

within 30 days of the receipt of invoice. 

Notwithstanding the foregoing, all- late charges 

payable by the LIRR hereunder will be in compliance 

with the Pron^t Payment Act. 

4.4 Billing 

4.4.1 No invoices for the fees in Articles 4.1-1 will be 

issued by the LIRR. The Freight Operator will submit 

all payments in respect thereof to -the LIRR together 

with the supporting documentation outlined in Article 

4.5^1 hereof. 

4.4.2 "For services provided by the Freight Operator to the • 

LIRR, the Freight Operator will invoice as follows: 
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(a) F o r r e p a i r s p e r f o r m e d on LIRR e q u i p m e n t , t h e 

F r e i g h t O p e r a t o r w i l l b i l l t h e LIRR a t c a r 

r e p a i r b i l l i n g r a t e s i n c l i i d e d i n t h e l a t e s t 

e d i t i o n o f t h e AAR Of f i ce M a n u a l . " 

t;;. (b) For c a r h i r e a n d f r e i g h t l o s s a n d damage on 

f r e i g h t s h i p m e n t s s e t t l e d w i t h f o r e i g n l i n e 

r a i l r o a d s on a c c o u n t of LIRR Company T r a f f i c 

moving i n f o r e i g n l i n e c a r s > t h e - - F r e i g h t 

O p e r a t o r w i l l b i l l t h e LIRR t h e a c t u a l c a r h i r e 

o r f r e i g h t l o s s and damage, a s t h e c a s e may b e , 

p a i d o r p a y a b l e t o f o r e i g i i l i n e s on a c c o u n t o f 

t h e LIRR, i n c r e a s e d by 5% t o c o v e r 

a d m i n i s t r a t i v e c o s t s i n c u r r e d , b y - , t h e F r e i g h t 

O p e r a t o r ; 

•(c) For s e r v i c e s p e r f o r m e d by t h e F r e i g h t O p e r a t o r 

f o r t h e LIRR n o t i n c l u d e d i n . A r t i c l e s 4 . . 4 . 2 ( a ) 

and (b) h e r e o f , t h e s e r v i c e s w i l l b e b i l l e d a t 

t h e F r e i g h t O p e r a t o r ' s d i r e c t l a b o r a n d m a t e r i a l 

p r i c e s , i n c r e a s e d f o r a p p l i c a b l e o v e r h e a d s a s 

s e t f o r t h in . t h e F r e i g h t O p e r a t o r ' s t h e n c u r r e n t 

s c h e d u l e o f r a t e s ; 

(d) F o r a l l s e r v i c e s pe r fo rme d b y . t h e LIRR f b r t h e 

F r e i g h t O p e r a t o r , t h e s e r v i c e s w i l l b e b i l l e d a t 

t h e L I R R ' s d i r e c t l a b o r r a t e s a n d m a t e r i a l s .̂  " 

p r i c e s , i n c r e a s e d f o r a p p l i c a b l e o v e r h e a d s a s 

s e t f o r t h i n t h e t h e n c u r r e n t LIRR s c h e d u l e o f 

r a t e s . - f 

f̂fNURf̂ OO^ '̂ 
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4-5 Payment Documentation 

4.5.1' The following documentation is required: . 

(a) The monthly payment for the Trackage Fee hereof 

shall be supported by detailed written 

documentation showing the basis for the fee. At 

a minimum, the documentation shall include the 

month of payment, the owner and the number of 

the Freight Rolling Stock, origin and 

destination on the Joint Use Premises, miles 

traveled on the Joint Use Premises and total 

fees accrued for each unit of Freight Rolling 

Stock. The total Car Miles and fees shall be 

-aggregated for the month. 

(b) The Switch Maintenance Fee described in Article 

4.1.1(b) hereof shall be supported by. a written 

statement from the Freight Operator showing the 

category (A, B or C) and location of the 

specific switches for which the fee is being 

paid, and the payment month. 

(c) For all other invoices tendered by each party to 

the other party, the invoice shall be 

accompanied by detailed written documentation to 

support the charges therein. -

4.5-2 Each party shall make available to representatives of 

the other party, during normal business hours, all 

relevant work and materials, books, records, 

correspondence, disks, instructions, working papers, 

- 4 3 -
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plans, drawings, specifications, receipts, vouchers 

and memoranda of every description (collectively, the 

"Information"), pertaining tb payments .luider this 

Agreement and supporting any charges billed to the 

other party-. The parties, at their own expense, 

shall preserve such of their own documents for a 

period of one year or such longer period required 

tmder state or federal laws and regulations. Each 

party agrees that all Information provided or made 

available to it by the other shall not be disclosed 

to" any person other thsm such party's officers, 

directors, attomeys or other agents as necessary in 

connection with performing its obligations under this 

Agreement Or as it may be legally compelled. In the 

e-vent that any party is legally coir^elled to disclose 

any InformatiPn such party shall give the other party 

sufficient notice to allow siich party to 'seek an 

injunction or other remedy. - Each party shall be 

liable for any disclosures made by their officers,-

directors, attorneys or other agents to the extent 

such disclosures violate this Article 4.5'.2-

4-6 Payment Address ~ 

4.6.1 All invoices by the Freight Operator to the LIRR 

shall be directed to: 

Manager-Accounts Receivable 
Mail Code: 1443 
Long Island Rail- Road 
146-01 Archer Avenue . 

-' Jamaica, NY-"'' 11435 

or at such other location as the LIRR may from.time 

to time designate" by -written notice-
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4.6.2 All payments by the Freight Operator to the LIRR 

shall be directed to: 

Treasurer 
Mail Code: 1431 
Long Island Rail Road -
146-01 Archer Avenue 
Jamaica, NY 11435 

or at such- other 'location as the LIRR may from time 

to time designate by written notice. 

4.6.3 All payments between the parties will be .paid, in 

lawful money of the United States. 

4.6.4 All invoices and payments by the LIRR to the Freight 

Operator shall be directed to: 

Southem Empire State Railroad Company 
c/o .Anacostia & Pacific Company; Inc. 
^05 Lexington Avenue, 50th Fl. 
New York, NY 10174 

or at such other location as the Freight Operator may 

from time.to time designate by written notice. 

4.6.5 The parties shall not delay payment of any bill 

becaus'e of errors or disputed items, "but shall make 

payment siibject to sxibsequent adjustment. The 

parties need not honor any exception to an invoice if 

it is delivered after the expiration of eighteen (18) 

• months from the last day of the calendar month during 

which such invoice is-rendered. Neither party shall 

render an invoice later than eighteen (18)' months-
^ I 

(i) after the last day of the calendar month in which 

the expense, covered thereby is incurred, or (ii) in 

the case of claims disputed as to amoiint. "br 
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liability, after the amount is settled, or the 

liability is established, whichever occurs first. 

This provision shall not limit the retroactive 

adjustment of billing made pursuant to an exception 

taken to original accounting by dr under authority of 

-̂̂  the-United States Department of Transportation, MTA 

• Auditor General and other regulatory agencies or 

retroactive adjustment of wage rates and settlement 

of wage claims subject to any applicable statute of 

limitations. 

4.6.6 The parties shall keep, and cause each 

sxibcontractor/supplier to keep, records'and books of 

account, showing the act-aal cost to it of all items 

of labor, materials, equipment, supplies, services 

and' other expenditures of whatever nature incurred in 

connection with this Agreement. 

ARTICLE 5: MAINTENANCE " 

5.1 Maintt̂ naTirita of Freight Pre-m-ises 

5-1.1 Unless waived in writing by the LIRR, the Freight 

Operator, at its sole cost and expense, shall 

maintain the Freight Premises in a state of 

reasonable reppiir for their intended use. All tracks 

in the Freight Premises will be maintained to at 

least.FRA Class I standards, except those tracks 

. identified in Exhibit 9 hereto, as (i) Inactive, 

" which shall be maintained in a condition 'equal to or 

better than that prevailing "on. the Commencement Date, 

and (ii) O.O.S. ' (Out of Service) which shall be 
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maintained in a condition that does not create a 

hazard. 

5-1.2 The Freight Operator will be responsible for all . 

arrangements with third parties concerning existing 

and future Team Tracks and Private Freight Sidings, 

including their use and maintenance. 

5.1.3 The Freight Operator will be responsible for the__ 

inspection of all Private Freight Sidings in use or 

planned to be used and will use reasonable best 

efforts to ensure that such facilities are maintained 

in a safe and operable condition. Before any 

inactive Private Freight Siding is activated, the 

Freight Operator will inspect the siding and ensure 

that it is in a condition to permit safe operations. 

5.2 Maintenance of Bridges 

5.2.1 Notwithstanding anything in Article 5.1 to the 

contrary, the LIRR or other agencies currently 

responsible for the maintenance and repair of the 

framework and abutments of any bridge strucfures 

(other'than any culverts or viaducts) carrying any 

highways over or under the railroad or carrying 

railroad over or under another railroad or carrying 

railroad over water, in each case in the Freight 

Premises, shall continue to be so responsible unless 

any Loss or Damage is caused by the Freight Operator 

(except by the Freight Operator's normal use) in which 

case the Freight Operator shall be responsible for 

repairing same but shall not be responsible for 
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maintaining same after such repairs. The LIRR*s 

responsibility hereunder is subject to the 

availability and allocation of funding for major 

bridge repair/reconstruction work. Nothing herein 

shall be construed as imposing on the LIRR a greater 

responsibility than that required by law or any 

limitation on the LIRR's discretion in determining 

the order of priority of capital projects as between 

- those- affecting any -Operating Premises and -Passeogfer 

Premises. 

5.2-2 If the condition of any bridge in the Freight 

Premises results in unsafe or impassable conditions 

that prevent -use of a part of the Freight Premises 

for any period equal to an Abatement "Period,, then the 

- Freight Operator shall be entitled to an Equitable 

Abatement of the Aimual Fee; provided. - however that 

this clause shall not apply to any condition which is 

caused use by the Freight Operator (except by the 

Freight Operator's normal use) . 

5.2.3 Upon reasonable prior notice to the Freight^ Operator 

the LIRR and its contractors shall have the right to 

enter the Freight Premises for the purpose of 

inspections, ma.intenance. and repair in connection 

with its obligations tmder this Article. 

5-2-4 The Freight Operator's obligation to maintain the 

' Frei^t Premises shall continue until such tim.e as a 

reversion of such property to the LIRR or a 

termination of this Agreement occurs. 

MTA/LIRR00672 
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5.3 Maintenance of Joint Use Premises 

5.3.1 Except as otherwise specifically provided in the 

Agreement, the LIRR at its own expense shall maintain 

and repair the Joint Use Premises in a manner that 

allows it to conduct Passenger Operations and that 

allows the Freight Operator to conduct Freight 

Operations in the manner conducted on the Effective 

Date. Any maintenance, and repairs by. the.LIRR.,-

requested by the Freight Operator, that allow the 

Freight Operator to conduct Freight Operations other 

than in the manner conducted on the Effective Date 

shall only be .performed under Article 5.3.2 hereof". 

5.3.2 In the event the LIRR, in its sole discretion, agrees 

to make changes to the Joint Use Premises at the . 

request of the Freight Operator, the Freight Operator 

will (a) pay for the cost of these changes in 

accordance with Article 4.4 and (b) will bear all of 

the incremental costs necessary to maintain the same 

in a state of good repair as reasonably required by 

the LIRR. 
> - _ 

5.3.3 The LIRR may make or cause t o be made any 
improvements to the Joint Use Premises t h a t the LIRR 
deems necessary or des i rable t o the Jo in t Use 
Premises except tha t the LIRR s h a l l maintain 
c learances in existence on the Effect ive Date. 

5.3-4 Notwithstanding the foregoing, the LIRR may impose 

temporary clearance, speed or operat ing r e s t r i c t i o n s 
a s may be necessary in connection with cons t ruc t ion , 
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rehabilitation or repair projects or other operating 

emergencies. • 

5.3.5 The LIRR does not guarantee the condition of the 

Joint Use Premises or that the Freight Operations 

will not be interrupted. If, as a result of LIRR 

action tmder Article 5-3.1, 5.3.3 or 5.3.4 hereof, 

the whole or any part or parts of the" Joint Use 

Premises, becomes unusable fpr Freight Operations for 

a period equal to an Abatement Period, the Freight 

Operator shall be entitled to an Equitable Abatement 

of the Annual Fee (other than as a result of the 

occurrence of an- Event of Force Majeure) . 

ARTICLE 6: MANA<3BHENT, BIRBCTION, DISPATCHING, 
OPERATION MID CONTROIM • 

6-1 Abandomnent of OoerationH 

To the extent legally required, the Freight Operator 

must obtain permission of the STB for any abandonment 

of any service or operations prior to such 

abandonment, or obtain an exemption from abandonment 

in respect thereof and shalj. furnish the LIRR with 

prior written notice of any request therefor, as well 

as notice of receipt of any such permission. In the 

event the Freight Operator fails or ceases to provide 

freight services, the responsibility for any 

abandonment proceeding before the STB in respect -

thereof shall be borne, by the Freight Operator- • The 

LIRR reserves the right, at its option, to 

participate in any such proceeding, provided that the 
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LIRR shall not oppose the Freight Operator in such 

proceeding. The abandonment of any service or 

operations shall not affect whether any property is-

or is not included as part of the Freight Premises. 

6.2 Switching and T̂ -igpahnĥ -nfr 

6.2.1 In connection with the grant of rights delineated in 

Article 3 hereof, the Freight Operator shall perform 

all switching movements over the Freight Premises. 

6.2.2 The LIRR shall perform all dispatching arid direct all 

train and switching movements over the Joint USe 

Premises tiiider the direction of the Chief 

Transportation Officer of the LIRR. The LIRR shall 

dispatch trains of the LIRR and the Freight C>perator 

consistent with the priority of passenger trains, and 

availability of Operating Windows and with the 

Freight Operator's ability to provide reasonably 

consistent services to its freight customers. 

6.3 Priority of Passenger Operations Over the Joint Use 
Premises 

6.3-1 The Passenger Operations shall have priority over all 

Freight Operations conducted over the Joint Use ' 

Premises-

6-3.2 Each party shall make good faith efforts to cooperate 

with the other to establish schedules and to conduct 

operations in a manner that, consistent with the 

priority for Passenger Operations and the Freight 
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Operator's ability to provide reasonably consistent 

-freight, services to its customers, minimizes 

interference or conflict with operations of each 

other on the Joint Use Premises. 

6.3.3 Notwithstanding the foregoing, the Freight Operator 

shall only conduct operations over the Joint Use 

Premises during the Operating Windows available for 

freight"trains. 

6.4 Coat of Operations 

6.4.1 Each party shall be responsible for furnishing, at 

its own expense, all labor, fuel, materials and 

equipment necessary for the operation of its own 

Rolling Stock over- the Joint Use Premises. 

6.4.2 In the event a party furnishes labor, fuel, materials 

or equipment to the other party, the recipient shall 

reimburse the party furnishing same for its costs 

thereof. Billing and payment shall be in accordance 

with Article 4.4 hereof. 

6.5 • Communieatioas 

6-5.1 Freight Operator, at its expense, shall install and 

maintain upon the Freight Rolling Stock such 

equipment, radios, or devices as may now or in the 

- future be necessary or appropriate, in the reasonable 

judgment- of the LIRR, for operation of Rolling Stock 

upon the Joint Use' Premises- In exercising its ' 

reasonable judgment under this Article 6.5.1, the 
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LIRR shall apply the same standards to the Frei-ght 

Operations that aire applied to the Passenger 

Operations. 

6.5.2 The Freight Operator must provide and. maintain radio 

equipment in connection with' the Freight Operations 

over the Joint Use Premises and shall use the same 

frequencies that are used by the LIRR in the 

Passenger Operations. 

6.5.3 The Freight Operator must provide, maintain and use 

radio equipment compatible with, and capable of, 

communicating with the LIRR's dispatchers, movement 

bureau, towers and crews. The LIRR shall notify the 

Freight Operator prior' to the adoption of new 

communication or signalling systems to be employed on 

the Joint Use Premises-. '. • 

6.5.4 In the event the LIRR elects to use a radio frequency 

unavailable on the Freight Operator radios, then the 

Freight Operator shall be responsible for supplying 

new communication equipment or making modifications 

or additions to the Freight Operator''s existing 

communication equipment necessary for the Freight 

Operator engineers to communicate with the LIRR's 

dispatcher, movement bureau, towers and crews; 

provided. however:, that prior to making such 

election, the LIRR shall provide the Freight Operator 

with notice such that the Freight Operator shall have 

a reasonable period of time in which to procure such 

new ec[uipment or make such modifications or 

additions. 
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6.5.5 The Freight Operator shall ensure that all of its 

locomotives used on the Joint Use Premises are 

compatible with the LIRR's signal and communications 

systems and automatic speed control system, as the 

same may be modified from̂  time t'o time. 

f"2-

6-5.6 The Freight Operator shall imdertake to satisfy its 

obligation(s) under this Article 6.5 withiii a 

reasonable time after the LIRR notifies the Freight 

Operator of any condition which gives rise to such 

obligatipn. 

5.5.7 The Freight Operator shall, as soon as is reasonably 

practicable^, obtain its own radio frequency for 

communication within -the Freight Premises- . Until 

such condition i^ satisfied, the LIRR agrees to make 

available its channels for use by the Freight 

Operator; provided, the Freight Operator shall use 

reasonable efforts, to avoid imdue interference with 

the LIRR's communications in the Passenger 

Operations. 

S . 6 Complia-nt;^ with LIRR Rules 

Freight Operations ph the Joint Use Premises shall at 

all times be conducted in accordance with LIRR 

Operating Rules and LIRR Safety. Rules, which LIRR 

shall provi.de to the Freight Operator-in advamce of 

the date' they become effective, including amendments 

thereto. 

MTA/L/RR00678 
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6.7 Payment of Third Party Charges 

6.7.1 The Freight Operator shall be responsible for the 

reporting and payment of any mileage, per diem, use, 

or rental charges arising from the Freight- Operations 

including those incurred in connection with movements 

of Freight Rolling Stock over the Joint Use Premises. 

No car hire or rental will be payable by the LIRR for 

mpvement of freight cars and other Freight Rolling 

Stock over the Joint Use or Passenger Premises, 

except that the LIRR shall be responsible for any car 

hire charges arising from Company Traffic. 

6.7.2 The Freight Operator will settle all -car hire with 

foreign line rail-roads for moveraeeat of Cbmpany 

Traffic in foreign line cars, oii the Op.erating 

Premises. The Freight Operator will bill the LIRR 

for all such payments made to foreign line railroads, 

in accordamce with Article 4.4.2 hereof. 

6-7.3 The Freight Operator shall be responsible for 

settlement of all interline freight revenues, 

collection of all freight accounts recei-vables and 

other revenues, and payment of all freight expenses 

and invoices-

6,7.4 It shall be the right arid responsibility of 

the LIRR to collect all revenue's . and to pay 

all expenses referred to in Article 6.7.1, 

6.7.2 and 6.7..3 on all Freight Rolling Stock 

interchanged with Conrail ("CR") or New York 

Cross Harbor ("NYCH") and the Freight 



Operations up to the day immediately preceding 

the Commencement Date.- The Freight Operator 

will have the right and responsibility to 

collect all revenues and to pay all esepenses 

referred to in Article 6.7.1, 6.7.2 and 6-7.3 

-r'ii . on all Freight Rolling Stock interchanged with 

CR or NYCH and the Freight Operations on or 

after the Commencement Date. 

6.8 Flagging 

In the event the Freight Operator engages in any 

activity in the vicinity of the Joint Use Premises or 

tfie Passenger Premises which, in the reasonable 

judgment of the LIRR, ppse.s a material risk of 

fouling tracks in said premises, LIRR may assign flag 

and other protective persoimel and the Freight 

Operator shall pay the LIRR's cost for same as; 

provided for in Article 4.4 hereof. 

ARTICLE 7: FREIGHT OPERATOR'S EMPLOYEES 

7.1 Qualifications of Freight Operâ rl•̂ •'« 'Paitployeeg 

. 7.1-1 Except as otherwise specifically provided in this 

Agreement, the Freight Operator shall have sole 

discretion to select Employees for Freight 

Operations-

7.1.2 The Freight Operator shall only use for its:Freight 

Operations qualified individuals who are fit for duty 
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and who meet the applicable requirements, if any, of • 

. any regulatory agencies. 

7.1.3 All Employees of the Freight Operator engaged in 

train and engine service on or along the Joint Use 

Premises shall be qualified under the LIRR's 

Operating Rules, as well as those promulgated by the 

AAR, the FRA and other' applicable regulatory 

agencies, all to the same extent as LIRR Employees, 

including being stibject to periodic examinations-

Engine service personnel employed by the Freight 

Operator on Joint Use Premises shall also be 

certified in accordance with regulations promulgated 

by the FRA to the same extent as LIRR Ett5>loyees. 

7.1.4 The Freight Operator shall make such arrangements 

with' the LIRR as the LIRR may" reasonably require to 

have all of the Freight Operator's Employees who 

shall operate its Freight Rolling Stock over the 

Joint Use Premises "qualified for operation 

thereunder. 

7.1.5 The Freight Operator shall pay, in accordance with 

Article 4.4 hereof, the cost of any training required 

for compliance, with Article 7.1.3 hereof. 

7.1.6 The Freight Operator will ensure that its Employees, 

agents cmd contractors comply with all laws and 

regulations promulgated by the FRA, the DOT, the STB, 

the AAR, and other regulatory and administrative 

agencies, including regulations relating to-
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d r u g / a l c o h o l t e s t i n g , equipment s a f e t y , . Hazardous 

M a t e r i a l s , e t c . 

"7.2 Removal of F r e i g h t OperatQT-« p 'Rntployees . 

^•j 7 . 2 - 1 The LIRR may, i n i t s so le d i s c r e t i o n , d i r e c t t h e 

F r e i g h t O p e r a t o r t o t empora r i l y o r p e r m a n e n t l y remove 

am Employee from s e r v i c e on t h e J o i n t Use Premises 

for- a s i g n i f i c a n t s a f e t y v i o l a t i o n and -may r e q u i r e 

t h a t such Entployee be prec luded from t h e J o i n t Use 

P remises , n o t w i t h s t a n d i n g any d e t e r m i n a t i o n under 

A r t i c l e 7 . 2 . 2 he reof -

7 . 2 . 2 I n t h e e v e n t a d i r e c t i v e t o remove an Employee i s 

found t o be wrongful tmder any a p p l i c a b l e c o l l e c t i v e " 
b a r g a i n i n g agreement between t h e F r e i g h t Qpera tPr and 
t h e tmion r e p r e s e n t i n g such Employee or> i n "the . 
absence of siich a c o l l e c t i v e " b a r g a i n i n g agreement , 
under t h e d i s p u t e r e s o l u t i o n p r o c e d u r e of A r t i c l e 
1 5 . 2 , t h e LIRR w i l l be o b l i g a t e d t o compensate the 
F r e i g h t O p e r a t o r s o l e l y fo r t h e a d d i t i o n a l wages, i f 

any , i n c u r r e d i n coimection w i th r e l i e v i n g such 
. » • • . . . ... 

Employee from duty for a period not to exceed one 

year. 

'7-3 . . Hiring of Former Freight Operator Employees 

7-3.1 To the extent permitted, by law, the LIRR will not, 

within a period of one year after their employment 

with the Freight - Operator is terminated,- hire any-

train and engine personnel of the Freight Operator 
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who v o l u n t a r i l y l e a v e t h e employment o f t h e F r e i g h t 

O p e r a t o r . 

ARTICLE 8 : HAZARDOUS MATERIALS 

8 . 1 T r a n s p o r t a t i o n of Hazardous M a t e r i a l s 

8.1 .1 Provided the Freight Operator complies with a l l 
appl icable federal , and, t o the extent .not.preempted, 
s t a t e and local laws, ru l e s and regula t ions goveming 
t h e t ranspor ta t ion of Hazardous Mater ia l s ; t h e 
Freight Operator may t ransport or permit to be 
t ranspor ted Hazardous Materials over the Operating 
Premises. 

8.1.2 Notwithstanding the foregoing. Freight Operator must 
" no t i fy the LIRR Movement Bureau p r i o r t o t rsuisport ing 

any Hazardous Materials over the Jo in t Use Premises. 

8-2 Release of Hazardous Material 

8.2-1 In the event of any re lease of Hazardous Mate r ia l s 
occurr ing on any segment of the Operating Premises 
from Freight Rolling" Stock or f re igh t f a c i l i t i e s and 
regard less of the cause of such r e l e a s e , the Fre igh t 
Operator at i t s sole expense sha l l immediately: 

(a) Make any and a l l r epor t s required by f e d e r a l , 
s t a t e or local a u t h o r i t i e s ; 

^^^ /Rf?00683 
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(b) Advise both the owner/shipper and the LIRR of 

the Hazardous Materials in the release and their 

location; 

(c) Arrange for a n d perform or cause the performance 

tla of any appropriate response -action in connection 

with a n y release of Hazardous Materials from the 

Operating Premises, in accordance with all 

federal; state, or local laws, rules or 

regulatory requirements. 

8-2.2 The LIRR may have representatives at the scene of the 

release to observe and provide information and 

recommendations concerning any'response action effort 

and may perform such post-response testing as it may 

"" -- deem reasonably necessary, to te'st the adequacy of the 

response action. , 

8-2.3 If (i) the Freight Operator fails to. imdertake an 

J appropriate response action immediately on Joint Use 

Premises or to undertake prompt and appropriate 

follow-up jUoeastires, and if any such failure impacts 

the Passenger Operations, or violates federal, state 

or local laws, rules or regtilations, or (ii) any LIRR 

labor agreement precludes the use of .a third-party or 

the Freight Operator's labor to conduct the response 

action on the Joint. Use Premises, then the LIRR may 

perform the response action or such follow-up 

measures at the Freight Operator's expense- In such 

event the Freight Operator shall remain liable to the 

LIRR for all Loss or Damage caused by the release. 

The LIRR shall consult with the Freight Operator in 



connection with any such response action and follow- -

up measures and shall provide documentation regarding 

the adequacy of the'response action and follow-up 

measures. Notwithstanding any provision herein to 

the contrary, the Freight Operator shall be liable to 

the LIRR for lost revenues only to the extent the 

Freight Operator's insurance covers such claims. 

8.3 Transfer of Hazardous Materials 

If Hazardous Materials must be transferred'to 

undamaged Rolling Stock, the Freight Operator shall 

perform the transfer, which shall be in compliance 

"with applicable laws and regulations" relating to 

"safety and the environment; provided, however, that 

if the Hazardous Materials are in damaged cars that 

are blocking the Joint Use Premises or Passenger 

Premises, the LIRR, at its option and after 

notification to the Freight Operator, may transfer 

the Hazardous Materials and the Freight Operator 

shall pay all costs and expenses of such transfer in 

accordance with Articles 4.4.1 and 4.5.1, except to 

the extent the incident necessitating the transfer 

arises out of the gross negligence, recklessness or 

willful or wanton misconduct of the LIRR. 

•8.4 Response to Environmental Obligations 

(a) The Freight Operator shall at all times protect 

and. hold the LIRR (and its employees, officers, 

directors and agents) harmless of, from and 

against any and all. kinds of claims (whether in 
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tort, contract or otherwise) , demands, damages, 

losses, l iabili t ies, costs or expenses 

(including, but not limited to costs of removal," 

- response or remediation, or fines or penalties, 

either civil or criminal) which may arise or be 

<"i claimed to arise, from (i) violations occurring 

on or after the Commencement Date through the 

date of termination of this Agreement, of any 

requirement under applicable law, ordinance br 

governmental rule, regulation or order caused or 

committed by Freight Operator, i t s agents j 

contractors, employees, licensees or others 

acting under its control -OT on i t s behalf; or 

(ii) the release or threatened release 

"(including any spill-, discharge, dtiwping, • 

-emitting or dispo"sal). or presence of Hazardous 

Materials related to or arising from the conduct 

, of the Freight OperatiPns or caused by an 

Employee of the Freight Operator occtirring dn or 

after the Commencement Date through the date of 

termination of this Agreement. 

(b) The LIRR shall at all times protect and hold the 

Freight Operator (and i t s employees, officers, 

directors and. agents) harmless of, from and 

against any "and all kinds of claims- (whether in 

tort, contract or otherwise) , demands, damages, 

losses, l iabil i t ies, costs or expenses, 

(including, but not limited to, costs of 

removal, response or r-emediation', or fines or 

penalties, either civil or criminal) which" may 

arise or be claimed to arise from (i) violations 
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of any requirement under applicable law, 

ordinance or governmental rule, regulation or 

order caused or committed by the LIRR, its 

agents, contractors, "employees, licensees or 

others acting under its control or-on its 

behalf; (ii) the release or threatened release 

(including any spill, discharge, dumping, 

emitting or disposal) or presence of Hazardous 

Materials released from the Freight Premises 

and/or the Joint Use Premises occurring prior to 

the Commencement Date or after the termination 

of•this Agreement; and (iii) the release or 

threatened release (including any spill, 

discharge, dumping, emitting or disposal) or 

presence of- Hazardous Materials other than 

related to Freight Operations or operations 

otherwise not under the control- of the LIRR. 

(c) The Freight Operator shall provide written 

notice to the LIRR of the receipt by the Freight 

Operator of any notice of any claim or 

threatened claim, and provide to the LIRR a 

copy of the notice, any additional or Pther 

documents provided by the person making the 

claim, and any response to the claim by the 

Freight Operator. 

(d) For any claim under subparagraph (a) of this 

Article 8.4, the Freight Operator shall have the 

sole duty to defend or respond "tp any claim, and 

to. take all actions required- by applicable law, 

ordinance or governmental rule, regulation or 

-63-
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order to respond to any such claim or the 

events leading to such a claim, all at its sole 

and exclusive cost. The Freight Operator shall 

promptly provide the LIRR with a copy of all 

studies, expert reports^ and other documents 

related to such claim, and shall "consult with 

the LIRR conceming any response. The LIRR may, 

at its own expense, be represented in a 

proceeding related to the claim by counsel or 

other representative, and the Freight Operator 

(and its agents, consul t am ts and counsel) shall 

cooperate with the LIRR regarding such 

participation. 

fe) For Emy claim tmder subparagraph (b) of this 

Article 8.4, .the LIRR shall ha.ve the duty to 

defend or respond to any claim, and to take any 

action required by applicable law, ordinance or 

governmental rule-, regulation or order to 

respond to the claim or the e-vents leading up to 

such claim, provided, however, that the Freight 

Operator shall provide the LIRR with access to 

the facilities and records necessary to respond, 

and shall cooperate in all respects with the 

LIRR in responding to the claim. 

(f) For purposes, of this Article 8.4, it shall be 

•presttmed that any claim, notice of which is 

received on or after the seven year anniversary 

pf the Commencement Date, - arises under 

sui^aragraph (a), unless the Freight Operator 

demonstrates that the claim arises under 
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subparagraph (b) . Notwithstanding the 

foregoing, no presumption shall apply in respect 

of underground storage tanks, if any, that as of 

the Commencement Date are located on the Freight 

Premises, For any claim which the claimant, or 

either party, asserts is within th^ time periods 

of both stibparagraph (a) and (b) of this Article 

8.4, the parties shall cooperate in responding 

to the claim, until such time as the issue of 

the application of subparagraph (a) or (b) or 

the allocation of responsibility to either party 

is resolved by agreement of the parties", the 

dispute resolution mechanism provided in Article 

15.2. hereof, or by order xsf a court or other 

govemment authority with jurisdiction." 

(g) To the degree response to any claim or event ' 

under this Article .8.4 requires "the" construction 

or operation of any. facility to remediate the 

presence of Hazardous Materials, no such 

facility shall be constructed by the Freight 

Operator without the prior written consent of 

the LIRR (which consent shall not be 

tihreasonaibly withheld) . The LIRR may, as part 

of its response under subparagraph (b) construct 

and operate such facilities aS may be required, 

provided that such facilities.do not 

tmreasonably interfere with the Freight 

Operations-

MTA/URR00689 
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ARTICLE 9: DIS-ABLED EQUIPMENT 

9.1 Disabled Freight Rolling Stock 

9.1.1 The Freight Operator shall -maintain its Freight 

Rolling Stock used on the Joint Use "Premises in 

reasonable repair for the intended use. 

9.1.2 If any Freight Rolling Stock becomes stalled and 

tmable to proceed, or is.tmable to maintain the speed 

required by the LIRR on the Joint Use Premises or the-

Passenger Premises, or, if in an emergency a crippled 

or otherwise defective Freight Rolling Stock is set 

out on the Joiiit Use Premises or the Passenger 

Premises, the LIRR shall have the option to furnish 

. motive power or such--other assistance • as may be 

necessary to -haul, help, or push such train or 

equipment or to. move it off the Joint Use or the 

Passenger Premises, and- Freight Operator shall pay 

the LIRR for the cost of rendering any such 

assistance ..in accordance with Article 4.4.2 hereof. 

9.1.3 If it is necessary that any Freight Rolling Stock be 

set out on the Joint Use Premises or the Passenger 

Premises, it shall be promptly repaired and picked up 

by the Freight Operator. -

9.2 Locomotive/Equipment Assistance 

Either party may request assistance or Rolling Stock 

from the other party. In the event any party agrees 

to provide such assistance or Rolling Stock to the 
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other party, the assisting party shall charge.the 

other party (i) the rate described in Exhibit 11 for 

locomotives and (ii) in accordance with Article 4,.4.2 

hereof for other Rolling Stock or assistance. 

9-3 Repairs Performed by LIRR 

9.3-1 In the event the LIRR performs repairs to Freight 

Rolling Stock as specifically permitted under the 

terms of this Agreement, the LIRR shall prepare and 

submit invoices directly to the Freight Operator, 

which will be paid by the Freight Operator in 

accordance with this Acfreement. It shall be the 

responsibility of the Freight Operator to collect 

-payments from the car owner owing in respect of "car 

owner responsibility items" as determined tmder the 

AAR Office Manual and -the LIRR shall prepare arid 

stabmit billing directly to and collect from the 

Freight Operator payment is for handling "line 

-responsibility items" as' determined tmder the AAR 

Office Manual. 

9.3.2 Repair's to cabooses shall be billed at the car repair 

billing rates set forth in the latest edition of the 

AAR Office Mariual. Repairs to locomotives shall be 

billed as provided for in Article 4-4.2- hereof. 

MTA/LIRR00691 
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ARTICLE 10: LIABILITY, INDEMNIFICATION AND CASUALTY 

10-1 Liability of the Parties 

Except where otherwise specifically provided in the 

Agreement, all Loss or Damage occurring on: (i) the 

Passenger Premises shall be borne entirely by the 

LIRR, and; (ii) the Freight iPremises shall be borne 

entirely, by the Freight Operator other than'(a) • 

injuries to employees of the LIRR, property "loss or 

damage and environmental pollution occurring by . 

reason of the LIRR's exercise of its rights under 

Article 13.2.1 or 13.2,5 if such injury loss or 

damage or pollution was caused by the LIRR's actions, 

cuid; tiii) the Joint Use Premises shall be bjorhe by 

• the parties as follows: -̂  . - .. 

(a) The LIRR shall be responsible for Loss or Damage 

in connection with personal injtiries to the LIRR 

Eii5>loyees, Loss or Damage in connection with 

damage to the LIRR Rolling Stock and its 

contents, and facilities; 

(b) the Freight Qperatpr shall be re.sponsible for 

Loss or Damage in connection with personal 

injuries to Freight Operator Employees, and 

Loss or Damage in connection with damage to 

Freight Rolling Stock and. its contents„ and 

facilities. 

MTA/LIRR00692 
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10.2 Exceptions to T.-?aT->-t1-ihy 

10.2.1 Liability tmder Article 10.l here'of shall not app.ly 

where the Loss or Damage results from an 

Accident/Incident involving: 

(a) The gross negligence, recklessness or willful;or 

wanton misconduct of the party (including its 

Employees and subsidiaries and affiliated 

companies and agencies) who would not have been 

liable had Article 10.l "hereof been applicable; 

(b) Hazardous Material so long as such Hazardous . 

Material" is materially involved in causing or 

increasing the Loss or Damage resulting from 

such Accident/Incident ; 

(c) - The Rolling Stock of either party and a third 

party (pedestrian, vehicular, or other property 

damage; for purposes hereof pedestrian shall not' 

include passengers or persons waiting to board a 

passenger traih); 
» " - - -. 

(d) A derailment or work a party performs for the 

benefit of the other party; or 

(e)' Either party's failure to observe any of the 

LIRR-Operating Rules or LIRR Safety Rules, 

including clearance restrictions. 

MTAfl-IRR00693 
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(f) Liabilities to the extent arising out of any 

Accident/Incidents that occurred prior to the 

Effective Date. 

Notwithstanding anything herein to the contrary, 

i-̂  neither party shall be liable for any punitive 

damages assessed against the other party, its 

Employees or its agents. 

10.2.2 In the event the exceptions to liability described in 

Article 10.2.1 hereof apply or a situation occurs 

which is not covered by Article 10.1 hereof (other 

than any situation which is addressed ih Article 8), 

the rules of ordinary- negligence and liability -shall 

be applicable; pro-irided, that the LIRR shall be 

liable for .(a) injuries to passengers for that amotmt 

of Loss or Dgmage, if any, in excess of the amotmts 

set forth in Section 11.1 (b) hereof, and Cb) 

• liabilities set forth in Section 10.2.1(f) hereof. 

10.2.3 (a) With respect to liaibility which has been 

allocated to a party by the provisions of this 

Article 10, such party shall be responsible for 

all related Loss or Damage and shall defend, 

indeiraiify and hold harmless the other party 

(including pfficers, agents, employees, and 

stibsidiaries and affiliated companies or 

agencies of the other party) against- and from 

any and all Losŝ  or Damage arising from or 

pertaining to such claims . 

MTA/L1RR00694 
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(b) In the event that any indemnified party is made 

a defendant in or party to any claim, instituted 

by any third party for Loss or Damage, or 

otherwise receives any demand from any third 

party for Loss or Damage, the indemnified party 

(referred in this clause (b) as the "notifying 

party") shall give the indemnifying party prompt 

notice thereof. The failure to give such notice 

shall not affect whether an indemnifying party 

is liable for reimbursement unless the 

indemnifying party is materially prejudiced 

thereby. The indemnifying party shall be 

entitled to contest and defend" such claim; 

- provided, that the indesinifying party 

(i) diligently contests and defends such claim 

in accordance with this a.rticle, and (ii) 

acknowledges in writing that it is obligated to 

, . provide indemnification with respect to such 

claim. Notice of the intention so to contest 

and defend shall be given by the indemnifying 

party to the notifying party within 20 business 

days after the notifying party's notice of such 

claim (but, in all events, at least 5 business 

days prior to the date' that ah answer to such 

claim is due to be filed-, if any) . Such contest 

,. and. defense shall be- conducted by attorneys 

reasonably acceptable to the indemnified party 

employed by the indemnifying party. The 

notifying party shall be entitled at "any time, 

at .its own cost aiid ê qjense (which expense shall 

._.̂-_ not. constitute a Loss-or Damage tmless the 

notifying party reasonably detjermines that the 
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indemnifying party is not adequately 

representing or, because of a conflict of 

interest, may not adequately represent, the 

interests of the indemnified parties, and only 

to the extent that such expenses are 

reasonable), to pairticipate in such contest and 

defense and to be represented by attomeys of 

its.own choosing- If the notifying party elects 

to participate in such defense, the notifying 

party will cooperate with the indemnifying peirty 

in the conduct of such defense but the 

indemnifying party shall .control the defense 

(other than in the case of .the circumstances-

described injthe parenthetical contained in the 

immediately preceding sentence) - Neither the 

notifying party -nor the indemnifying party may 

concede, settle or con^jromise any claim without 

the consent of the other party, which consent 

will not be unreasonably withheld. 

Notwithstanding the foregoing^ if the 

indemnifying party, fails to acknowledge in 
writing its obligation to provide 

I .- •" 

indemnification in respect of such claim-, then 
the notifying party alone shall be entitled to 

contest, defend and settle such claim in the 

first instance (in which case, expenses incurred 

in connection therewith shall constitute- a Loss 

or Damage) and, only if the notifying party 

chooses not t.o contest, defend or -settle such 

claim, . the indemnifying .party shall then have 

.the right to contest and defend (but not settle) 

such claim. 
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The provisions of this Article 10 are not intended 

to, and shall not, confer benefits upon any person 

not a party to this Agreement (other than the right 

of officers, agents, employees, subsidiaries and 

affiliates of a party hereto to be indemnified as 

described above). 

ARTICLE II: INSURANCE 

11.1 Required Insurance 

At its sole cost and expense, the Freight Operator 

will procure-and maintain, during the period of this 

Agreement, and-for all "of its- Freight Oper-ations 

hereunder, the insurance set forth below: 

(a) New York State Workers Conpensatlozi & Employers 

Liability lasurauice. or' Federal Em{}loyer' s 

Liability Act Coverage - as required by law. 

FELA coverage may be self-insured with proof of 

financial ccanpetency. 

(b) Comarercial General Liability Insurance, 

providing limits of $25,000,000 per occurrence 

(with no less than $50,000,000 annual aggregate) 

and including the following coverages: 

Bodily Injtiry or Death; Property Damage; 

Independent Contractors Coverage; Personal 

Injury; Contractual Liability; Products & 

Completed Operations; Broad Form Property 

- Damage; • Sudden--& Accidental (caused by 'seepa"ge, 

pollution and contamination) . Contractual 
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Liability Exclusion, applicable to work to be 

performed within 50 feet- of railroad tracks, 

must be voided. "Additional insured" 

endorsement shall name: the LIRR and MTA; 

provided, that the Freight Operator shall be 

i-̂  permitted to self insure up to $500,000 stibject 

to the annual delivery to the LIRR of a 

certificate of the Freight Operator's chief 

financial officer certifying as to the Freight 

Operator's ability to satisfy such deductible. 

(c) Property Insurance, covering the property owned 

by the LIRR in the freight Operator's care, • 

custody and control, i-n an amount equal .to" the 

replacement cost, of like kind or quality, 

-̂ thereof, insuring against risk of loss. The 

policy should provide for. a limit of no less 

than $25 million, subject to a' deductible of not 

more than $500,000. Said policy must be 

endorsed to include the LIRR and the VST A as 

additional insureds. Losses are. to be adjusted 

with the LIRR as its interest appears. 
> -

11.2 Form of Insurance 

All insurance must be written in a form by an insurer 

reasonably satisfactory to the LIRR. Among other 

things, the Freight Operator shall furnish to the 

MTA/LIRR Risk Manager, seven days before the 

Commencement Date, the-certificates of insurance 

evidencing policies listed-in Articles 11.1(a)-(c) 

hereof, using the Railroad Insurance Certificate 

:.•-: :. -74-
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form. These policies shall provide that thirty (30) 

days advance notification shall be given in writing 

to the LIRR of any material change, a failure to, 

renew or cancellation of the policy. 

11.3 Freight Operator Invitees 

In addition to the specific requirements of this 

Article, in the event the Freight Operator shall 

require any insurance from any of it's invitees of any 

nature, it shall require that the LIRR be an 

additional named insured on such policies. 

11. 4 Force Accoimt Insurance 

In- the event any party shall perform emy work on . 

behalf of the other party, the party performing such 

work may proctire and maintain, force account 

insurance tmtil such work has been completed at the 

other party's expense- The policy vill provide a 

combined single limit of .$5,000,000 per occurrence 

covering the liability of the performing party under 

the Federal Err̂ jloyer's Liability Act-and similar 

statutes for the protection of" employees for injuries 

to or death of its employees engaged in the work. 

The limit of coverage may be changed from time to 

time by the performing party at its discretion. 

11.5 Additional Named Insured 

In the event any party hereunder shall require any 

insurance from a party to any of its contracts -with 
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respect to the Operating Premises, it shall require 

that the other party heretinder be an additional named 

insured on such polix:ies to the extent actions under 

any such contracts could affect such other party or 

property for which such other property is 

x-^ responsible, provided that such requirement does not 

involve any additional cost. 

li.6 No Modification 

Nothing in this Article 11 shall be deemed or 

construed to modify the obligations imposed by 

Article 10 hereof. " ' 

11.7 Review of Ing-ifraTTt̂ f* 

The parties agree to review every three years,- the 

form and content of any instirance required hereunder 

in light of the then current insureuice market, the 

cost of required insurance, inflation and the 

continued appropriateness of any coverage limits to 

avoid inequitable results to any party. 

ARTICLE 12: GOVERlQfENTAL APPROVAL 

12.1 Govemm*»rth-al Approval 

The Freight Operator shall, at its own cost .and 

expense, initiate by appropriate notice, application 

pr-Tpetition and-thereafter diligently and in-good 

faith prosecute proceedings for the procurement of 

all necessary and appropriate consents, approvals, or 
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authorizations (or exemptions therefrom) from any 

governmental agency for the sanction of this 

Agreement and the Freight Operations to be carried on 

by the Freight Operator hereundeir. The Freight 

Operator shall deliver such notice, application or 

petition to the LIRR, for its comments thereon in 

order to facilitate such filings or approvals, within 

three (3) days after the LIRR's execution of this 

Agreement. The Freight Operator shall submit such 

notice, application or petition to th^ applicable 

governmental agency within seven (7) days of "receipt 

of such comments br if the LIRR has no coinments, 

promptly following notice thereof. The "Freight 

C^eratof shall diligently make and pursue such 

.applications and petitions before the STB. The LIRR 

shall assist and support said applications - or 

petitions, and shall furnish such information and 

execute, deliver, and file such instrument or 

instruments in writing as may be necessary or 

appropriate to obtain such governmental consent, 

approval, or authority. The Freight Operator and the 

LIRR agree to cooperate fully to procure all such 

necessary consents, approvals, or authorizations. 

ARTICLE 13: LIRR COMPANY TRAFFIC *- USE OF FREIGHT PREMISES 

1311 ' Interchange Track 

The Freight Operator shall on.the Commencement Date 

" designate a track in Fresh Pond Yard which shall 

serve as the Interchange- Track- for Company Traffic. 

- 7 7 -
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13.2 Company Traffic 

13.2.1 Upon verbal consent of the Freight Operator (which 

consent shall not be unreasonably witliheld) , the LIRR 

shall have the right to enter the Freight Premises 

with its Employees, Rolling Stock and vehicles for 

the purpose of interchanging or receiving Conpany 

Traffic, including-the right to enter Fresh Pond Yard 

with trucks for the purpose of transloading Coiirpany 

Traffic, which may include temporary storage of 

material on the ground" at Fresh Pond Yard. The LIRR 

shall not tmreasonably interfere in the Freight 

Operator's operations and shall-not compete with the 

Freight Operator' s exclusive right to conduct the 

Freight Operation.s pursuant to this Agreement. The 

Freight Operator shall not have any obligation .to 

provide train services for the LIRR, The Freight 

Operator shall inspect and repair all Rolling Stock 

- and vehicles prior to departure from the Freight 

Premises in a.cqordance with FRA and AAR rules and 

regulations in connection with this Article 13.2-1. 

13.2.2 Upon reasonsdale notice, the Freight Operator shall -

. al.low the LIRR to enter upon that portion of the 

Freight Premises consisting of sidings, team tracks 

or tracks, accessible from the Joint Use Premises or 

Passenger Premises and to utilize the same to store 

Rolling Stock and other equipment which travels oh 

rails, trucks and other vehicles', material tised in 

maintenan.ce or construction projects or debris 

resulting from the same. If as a result of the 

LIRR's actions pursuant to the foregoing, the whole 
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or any part or parts of the Freight Premises becomes 

unusable for Freight Operations for a period equal to 

an Abatement Period, the Freight Operator shall be 

entitled to an Equitable Abatement of the Annual Fee ' 

(other than as a result of the occurrence of an Event 

of Force Majeure)-

13.2.3 The Freight Operator shall impose no freight, 

demurrage or other charges on Company Traffic 

pursuant to this Article 13.2. 

13.2.4 The Freight Operator shall settle all car hire and 

freight loss and damage charges on freight shipments 

with foreign line railroads- on behalf of the LIRR 

rrelating to Company Traffic. The LIRR shall be 

responsible for and shall pay all car hire and 

freight loss and .damage charges on freight shipments 

to the Freight Operator in connection with 

transportation of Company Traffic in accordance with 

Article 4.4.2 hereof. The Freight Operator shall 

have no responsibility for freight loss and damage to 

-such Company Traffic on the Freight Premises other 

than as a result of its or its Employees' gross 

negligence or willful misconduct. 

13 - 2.5 In the event that Rolling Stock transporting Company 

Traffic should become disabled or .crippled, the 

- Freight,Operator shall, at the LIRR's request, do any 

, of:the following: 

(a). Perform expedited repairs on such equipment; 
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(b) Allow the LIRR to make such repairs or cause 

them to be made; or 

<c) Allow the L.IRR to enter upon the Freight 

Premises with the Freight Op.erator.'s permission, 

c";i at such times and with such frequency which will 

not unreasonably interfere with the Freight 

Operations or with its Rolling Stock or other 

equipment and vehicles, for the purpose of 

moving or repairing the disabled equipment; 

provided, howe-ver, in such case, the LIRR shall 

be liable for any damage to Freight Rolling 

Stock or the Freight Premises- resulting from 

such movement- -̂  -

ARTICLE 14: TERMINATION 

14 .1 Termination for Default 

14.. 1.1 The occurrence of any of the following shall 

constitute a material breach of this Agreement by the 

Freight Operator; 

(a) The Freight Operator fails to make a payment 

,pursuant, to Article 4.1.1 or to-make any other 

payments,- which other payments, singly or" ih the 

aggregate, exceed' $50,000, to .the LIRR within 

one-hundred twenty (120) days of when it is due; 

(b) ^The-Freight Operator fails to comply-in all-

material respects with any applicable federal, 

state or local safety standards and regulations, 
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any environmental laws and regulations and, in -

regard to the Joint Use Premises, the LIRR 

Operating Rules which failure shall, singly or 

in the aggregate, cause a significant hazard or 

danger to the public or the Employees or 

property of the LIRR; 

(c) The Freight Operator fails to- maintain in all 

material respects the Freight Operations in 

accordance with its annual safety pleui, a copy 

of which shall be delivered to the LIRR for its 

files -promptly after it is approved as described 

in the next sentence. The Freight Operator' s 

obligation hereunder shall require a licensed 

safety engineer to approve the safety plan and 

certify as to the Freight (Operator's •cori5>liance 

therewith annually; 

(d) The Freight Operator fails to commence the 

• Freight Operations in con^liance with Article 

1.1,5 hereof; 

(e) The "Freight Operator sdaandons the Freight 

Operations or any part thereof "without meeting 

applicable requirements of this Agreement; 

(f) The Freight Operator unnecessa'rily or willfully 

interferes with the Passenger Operations; 

(g) The Freight Operator. makes ah assignment of the 

" Freight "Operations or this Agreement to another 

without the LIRR's prior written consent, or an 
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assignment of this Agreement for the benefit of 

its creditors; 

(h) The Freight Operator fails to make good faith 

efforts to develop, and expand the freight 

business. For purposes of this provision, 

commencing with the end of the first year of 

this Agreement and for the next four ensuing 

years, the Freight Operator shall be 

conclusively presumed to have exercised good 

"" faith if it achieves freight carload volume of 

80% or greater of the freight carload volume 

projected in the Business Plan; 

Ti)- The Freight Operator fails to maintain a drug 

testing program, including. random testing as 

required by the-̂  FRA or any other authority with 

jurisdiction; or 

(j) The Freight Operator becomes insolvent, or any 

bankruptcy, insolvency, reorganization or 

receivership or similar proceeding is commenced 

against the Freight Operator and is~not stayed, 

discharged or vacated fpr a period of more than 

30 days or the Freight Operator commences a 

voltmtary case or proceeding within the mesming 

of any applicable bankruptcy or similar law. 

14.1.2 The Freight Operator will be.in default if it fails 

to cure a material.breach.as.defined in Article 

14.1-1 hereof within ninety (90) days after a written 

notice of default is given to the Freight Operator, 
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except such ninety (90) days period shall be modified 

in the following circumstances: 

(a) if such default cannot be cured within said 

ninety (90) days due to circumstances beyond the 

Freight Operator's control, the Freight Operator 

shall be given a reasonable additional time 

provided the additional time does not create a 

significant safety or operational risk, as 

determined by the LIRR; 

(b) in the event of a significant .safety or 

' operational emergency as determined h y the LIRR, 

a reasonable shorter period of time within which 

to cure" the default may be specified in the • 

notice of defatilt; or 

(c) where a specific time is provided in Article 

14.1.1 hereof. 

14,1.3 The LIRR shall have the right to terminate, within 

-̂  .- three (3) years following the Commencement Date 

(other than with regard to Article 20.12 hereof, for 

"which there shall be no time limitation) this 

Agreeiaeiit, upon notice to the Freight Operator 

specifying that the Freight Operator misrepresented 

. any material fact or stibmitted false and materially 

misleading information in its Proposals, or that the 

Freight Operator made a material misrepresentation in. 

connection with Article 20-12 or 20.15 hereof- Said 

termination will not be stibject to the cure 

provisions in-Article 14.1-2 hereof. 
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14.1.4 If the LIRR terminates th is Agreement tmder t h i s 
Article 14-1, then, subject to Article 14.2.3 hereof, 
the Freight Operator shal l , subject to applicable 
law, inmiediately cease performing a l l obligations 
under t h i s Agreement upon the termination date 

;̂- specified in the notice of termination-
I 

14.2 LIRR Remedies 

14.2-1 On the Final Termination Date, the Freight Operator 

shall be obligated to pay the LIRR its damages, the 

amount of which shall, in the absence of mutual 

agreement between the parties, be -determined pursuant 

to Article 15-2 hereof. "Final Termination.Date" 

shall mean the date specified in the Termination 

Notice, or, .if such termination is disputed, .'.the date 

of a. final determination in accordance with Article 

15 hereof. 

14.2.2 The failure of the LIRR to give notice of a default 

to terminate this Agreement, in the event a default is 

not cured in a timely manner or to. terminate tmder 

this Article 14.2, shall not constitute a waiver by 

the LIRR of any right afforded.to it under this 

Article, nor ?hall. any such failure constitute an 

approval of or accjuiescence. in any default, except as 

may be specifically agreed to. in writing-

14.2.3 The provisions" of this Article, are in addition'to and 

hot a limitation of any pther right or remedy-the 

LIRR may have tinder ..this Agreement,- at law or ih 

equity, or otherwise. 
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14 .3 Termination bv Freight Operator 

14.3.1 The Freight Operator shall have the right to 

terminate the Agreement upon the occurrence and 

during the continuation of any of the following: 

(a) A breach by- the LIRR of any of its obligations 

hereunder, which breach is reasonably expected 

to cause a material adverse effect on the 

financial performance of the Freight Operations; 

(b) A taking by the LIRR under clause 3.3 .5 (a) which 

significantly impairs the financial performance 

of the Freight Operations and the remedies 

provided for in clause 3.3.5 (c) are materially 

inadequate; or 

(c) The' remedy of Ec[uit5Jble Abatement tinder Article 

3.2, 5.2.2, or 5.3.5 is materially inadequate. 

14.3.2 For terroihation under Article 14.3.1, the Freight 

Operator must provide the LIRR with written notice of 

its ejection to terminate with supporting 

documentation establishing the conditions that exist 

which afford.the Freight Operator the right to 

terminate. The notice shall pro-vide the termination 

- date shall be at least ninety (90) -days from the date 

of notice-

14--3.3 The sole remedy of the Freight Operator upon 

termination of this Agreement by the Freight Operator 
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shall be to receive Termination PaymentJs tmder 

Article 14.4. 

14.4 Termination Payments 

Within a reasonable time after termination of ail 

Freight Operations in accordance with Article 14, the 

LIRR shall pay the Freight Operator against a written 

invoice furnished to the LIRR by the Freight Operator 

specifying the following: 

(a) The pro rated portion of the-Annual Fee.or the 

Renewal Fee, as the case may be> for the period 

covered by such fee which has not yet elapsed; • 

^ I 

' I • 

(b) A pro rated portion of the Concession Fee equal 

to the Concession Fee multiplied by a fraction 

the numerator of which is the number of years 

remaining to the end of the Agreement term, and 

the denominator of which is twenty; and 

(c) To the extent the Freight Operator hag- made any 

Capital Improvemejits related to real property, 

the-unamortized cost of such in5>rovements'; based 

on a useful life not tP exceed seven years; 

provided that the Freight Operator shall, unless 

otherwise instructed by the LIRR, transfer to 

the LIRR ail valid right, title and interest in 

and to the asset as to. which such payment i s 

made (including-the aSset that is the. stibject of 

any rele-vant capital leases (free and clear of 

any liens or other encumbrances). 
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14.5 Reconciliation of Pavments 

Upon termination of this Agreement by any party 

pursuant to this Article 14, the parties shall 

reconcile all amounts due to each other and any 

amounts owed shall be paid by such party, 

14.6 Continued Operation 

14.6.1 In the event this Agreement is terminated by either 

party, the parties shall continue to perform in 

accordance with this Agreement until such parties 

agree or a final determination as to such termination 

is made pursuant to Article 15.2 hereof. 

14.6.2 A termination under this Agreement shall in no way 

affect the obligations or rights of the Freight 

Operator or the LIRR which have accrued prior to such 

tertftination, or affect or impair the right of the 

LIRR to pursue any other remedy for the breach of 

this Agreement. 

14.6.3 Subject to Article 14;6.1 hereof, up©n termination of 

this Agreement pursuant to Article 2 or Article 14 

hereof: 

• ' ' " ' - ' 

(a) the Freight Operator shall be. deemed to have 

relinq[uished, abandoned, surrendered, and 

renounced any and all rights possessed to 

operate over that part of the Operating Premises 

to which such termination applies (stibject to 

obtaining any necessary regulatory approvals or 

-87-
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exeirptions, it being understood that the Freight 

Operator shall take any and all actions 

necessary to obtain such approvals or exemptions 

and the LIRR shall, to the extent requested by 

the Freight Operator cooperate in such efforts 

(at-no expense to the LIRR); 

(b) the Freight Operator shall release and discharge 

the LIRR from all obligations, claims, demands, 

causes of action, or suits which the Freight 

Operator might have, or which might subsequently 

accrue to the Freight Operator growing out of or 

in any manner connected with, directly or 

indirectly, the obligations- under this 

Agreement- However, the aforesaid 

•1. •• reiincjuishment, abemdonment;. stirrender, 

renunciation, release and discharge by the 

Freight Operator .shall not affect any of the 

rights, liabilities and obligations of either 

the LIRR or the Freight Operator which may have 

accrued- prior to such termination or partial 
termination; and 

» - .- - • 

(c) the LIRR shal l , as soon as reasonably 
practicable identify a successor" operator for 
the Freight Premises-

.MTAA.IRR00712 
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ARTICLE 15: LIRR RIGHT OP SELF HELP; DISPUTE RESOLUTION 
PROCED13RES, REMEDIES, COMPLIANCE 'WITH LAW, 
VENUE AND APPLICABLE LAW 

15-1 LIRR Right of Self Help 

15.1.1 In the event the Freight Operator fails to perform or 

provide for the performance of its duties or 

responsibilities provided for in this Agreement that 

pose a safety risk or interfere with the LIRR's 

Passenger Operations, the LIRR may by written 

notification to the Freight Operator request adequate 

. assurances that the Freight Operator will perform or 

provide for the performance of those duties and 

responsibilities. In the event that the Freight 

.Operator .fails to provide such - adec[uate assurances or 

fails thereafter. to perform the'duties or 

responsibilities within a time that prevents an 

immediate safety risk or ah immediate risk of 

interference with Passenger Operations, then the"'LIRR 

shall be entitled to discharge such duties and 

responsibilities at - the sole cost and expense of the 

Freight Operator until such time as the Freight 

Operator assumes responsibility for discharging its 

duties and responsibilities. 

15-1.2 The LIRR shall promptly notify the Freight Operator 

of any y/ork performed or expenses incurred tinder 

authority of this Article. 

15.1.3 Faiitare, of the LIRR to notify the Freight Operator of 

any such remedial action within sixty (60) days shall 

- 8 9 -
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constitute a waiver of any right of compensation for 

such action. 

15:1.4 If the LIRR performs or fulfills the Freight 

Operator's duties or respons.ibilities of the Freight 

i-.̂  Operator through a remedial action under authority of 

this Article, and that remedial action is not 

challenged by the Freight Operator within a 

reasonable time by notice to the LIRR, then the 

Freight Operatpr shall pay the LIRR the costs of such 

action in accordance with Article 4.4.2 hereof- If a 

remedial action by the LIRR tmder this Article is 

challenged in a timely manner, then- the Freight 

Operator shall be required to bear all costs of the 

remedial action, including but not limited tb legal 

fees and expenses ̂' only if and when that remedial 

action is ultimately finally determined (by 

arbitration pursuant, to Article 15,2 hereof) to have 

.. been..justified, 

15.2 Arbitration 

15.2.1 The parties agree to negotiate in good faith to 

resolve any and all disputes or claims arising under 

or with respect to this Agreement. If any disputes or 

claim is not. =resolved by muttial agreement, it' will be 

resolved pursuant - to the' following procedure: 

Any dispute or claim arising tmder or with 

._ .---, -respect-to-this Agreement will be" settHed'hy 

-arbitration. The "party requesting arbitration 

shall serve upon the- other party notice 

-90-" 
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demanding arbitration with the name and address 

of the arbitratpr appointed by it and describing 

the issue or issues to be arbitrated; the other 

party shall, within twenty (20) days after 

receipt of that notice, appoint an arbitrator 

and notify the first party of the arbitrator's 

name and address and of any other issue or 

issues to be arbitrated.- The two arbitrators so 

named shall appoint a third arbitrator within a 

period of thirty (30) days after the first party 

receives notice, of appointment of the second 

arbitrator. If the party upon which demand for 

arbitration is served fails to appoint an 

arbitrator within twenty (20) days, or if the 

two arbitrators so named fail to appoint a third 

arbitrator within thirty (3 0) days, then the*, 

party demanding the arbitration in the" first . 

case emd either party in the second case, may-

apply to an appropriate court to appoint an 

arbitrator; and in the case of a party failing 

to appoint an arbitrator, the party demanding 

• arbitration may at" the same time also request 

the court"tP appoint .the third arbitrator. The 

decision or award of any two of the arbitrators 

will be final and binding upon the parties 

subject to the standards Of review of the 

Federal Rules .of Civil Procedure. The 

arbitrators will have the discretion to impose 

the'cost "of the arbitration upon the losing 

party or divide it between the parties pn any 

terms which they deem eqpiitable; each party, 

though will" bear its own legal fees including 
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any fees with respect to Article 10. Any 

decision or a-ward rendered by the arbitrators 

may be entered as a judgment or order in any 

court having jurisdiction. 

15.2:2 Any party seeking relief under this Article 15.2 

shall promptly notify the other party upon becoming 

aware of the event underlying the claim in order that 

the Other party is not materially prejudiced thereby, 

whether by substantially increased" damages or 

otherwise. Failure to provide notice in a timely 

manner as specified by this Article 15-2.2 shall 

constitute a waiver of such claim, emd the claim-

shall be "void. Notwithstanding anything to the 

coittrary, any party disputing termination, under . . 

. Article 14 hereof shall serve notice of demandj^for 

arbitration within: 30 days of the notice of the event 

causing the dispute. 

15.2.3 Parties "may offer such evidence as is relevant and 

material to the dispute in accordance with the 

Federal Rules of Civil Procedure Rules 26-3 8, and 
. > • .-

Federal Rules of Evidence Rules 103-1103, and shall 

produce such evidence as the arbitrators may deem 

necessary to an understanding and determination of ' 

the dispute. 

15-2.4 Until the arbitrators shail issue the decision or 

award'upoh any question stibmitted, for arbitration, 

performance under this Agpreement shall continue in 

the manner and form existing prior to the rijse of 

such question; provided. however, that in the event 
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the question stibmitted for arbitration relates to 

safety or operations, then the performance of the 

Freight Operator shall be altered to conform with the 

discretion of the LIRR pending the issuance of such 

decision or award and in the event the Freight 

Operator prevails in the arbitration, the LIRR shall 

pay to the Freight Operator any cost incurred by the 

Freight Operator arising out of such confprmity. 

After delivery of such decision or award, each party 

shall forthwith comply with sa"id decision or award 

immediately after receiving it. 

15.3 Compliance with Governmental Requirements 

15.3.1 (a) Both parties shall comply with all laws amd 

. ordinances and governmental rules, regulations, 

and orders now or at any time during the terrâ  of 

this Agreement which as a matter of law are 

applicable to such party. Subject to Article 3 

hereof, the Freight Operator shall medce auiy and 

all structural and non-structural improvements, 

alterations or' repairs of the Freight Premises 

that" may be required at any time hereafter by 

any such present or future law, rule, 

regulation, requirement, order or direction. 

• (b) Any fueling facility used on the Freight 

. Premises shall be equipped with automatic shut-

off, fueling nozzles and overfill catch basins 

with associated oil/water separators. 

MTA/L/RR00717 
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(c) The Freight Operator shall inspect all Rolling 

Stock and trains prior to their depariiure from 

the Freight Premises to the Joint Use or" 

Passenger Premises to ensure compliance with FRA 

and AAR rules and regulations, and the LIRR 

Operating Rules. The Freight Operator will keep 

records of all such inspections and the Freight 

Operator will dispatch Freight Rolling Stock on 

freight trains over the Joint Use Premises only 

if all relevant FRA and AAR rules and 

regulations and LIRR's Operating Rules are 

satisfied. 

15-3.2 The Freî -ht Operator shall, at its own expense, 

procure from all governmental authorities having 
' ?' • • " 

jurisfdiction over the-, operations of the Freight 

Operator hereunder and shall maintain in full force 

and effect throughout the term of this Agreement all 

licenses, certificates, peannits or other ' 

authorization which may be necessary for the conduct 

of such operations. 

15.3-3 The obligation of the Freight Operator to comply wi-th 

governmental requirements is provided herein for the 

purpose of assuring proper safeguards for the 

protection of persons and property on the Freight 

Premises and the Joint Use Premis.es - • Such provision 

is not- to be -construed as a submission by the LIRR to 

the application to itself of such requirements or any. 

of them-
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15.3.4 The Freight Operator shall during the term of this 

Agreement, for the LIRR's information, deliver to the 

LIRR promptly after receipt of any notice, warning, -

•violation, order to comply or other document in 

respect of the enforcement of any laws, ordinances, 

and governmental rules, regulations and orders, a 

true copy of the same. 

15.3.5 The Freight Operator shall furnish to the LIRR on an 

aimual basis copies of any studies or tests conducted 

to achieve or determine compliance with laws, 

- 'brdinances and governmental rules, regulations and 

orders during the term of this Agreement. 

15.3.6 The Freight Operatpr shall have such time within 

which to comply with the aforesaid laws, ordinances^ 

rules and regulations as the authorities enforcing 

the same shall allow. 

15-3-7 The parties agree-that this Agreement is governed by 

the laws of the State of New York except to the 

extent that federail law preempts New York law. The 

exclusive legal venue for soiy litigation arising 

under this Acfreement shall lie in the "United States 

District Court for the Southem or Eastern District 

of, New York. The provisions of this Ageement shall 

be- construed and interpreted in accordance with the 

-law of the State of New York, including fpr the 

ptirpose"of choice of law, as though all acts and 

omissions related to this Agreement occurred in New 

York. 
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ARTICLE 16: CONDEMNATION 

16-1 If a Condemnation shall occur, this Transfer 

Agreement shall not t.erminate or be otherwise 

affected thereby except that the Operating Premises 

f-% which are affected thereby shall, from and after the 

date title shall vest in the condemning authority and 

stibject to the provisions of Section 16-2 hereof, no 

longer be subject to this Transfer Agreement . 

- 16.2 The LIRR shall be entitled to receive the entire 

award or payment in connection with any taking of the 

Operating Premises -without deduction for any .estate 

vested in the Freight Operator by this Transfer 

Agreement or any assignment, lease- or other 

conveyance of the Operating. Premises effected-

pursuant to'a Condemnation thereof. The Freight 

Operator hereby expressly assigns to the LIRR all of 

its right, title and interest in and to every such 

award or payment. The Freight Operator shall be 

entitled to claim and receive any award or payment 

from the condemning authority expressly granted for 

the taking of the Freight Operator's pr<̂ >er.ty, the 

interruption of its business or the cost, to procure 

substitute premises, or facilities, but pnly if such 

awaird or payment shall be made in addition to the. 

LIRR's. award and if the Freight. Operator• s claim does 

not adversely, affect or result in any reduction of 

the LIRR's award or interfere with the prosecution of 

a claim for the taking by the LIRR. If the Freight 

Operator intervenes in a condemnation proceeding in 

which the LIRR is a party, the LIRR and the LIRR's 
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l e g a l c o u n s e l s h a l l manage and c o n t r o l t h e p r o c e e d i n g 

f o r t h e LIRR and t h e F r e i g h t O p e r a t o r i n good f a i t h -

ARTICLE 1 7 : PROHIBITION AGAINST LIENS; 
PAYMENT OP TAXES AND ASSESSMENTS 

1 7 . 1 P r o h i b i t i o n on L i e n s 

The F r e i g h t O p e r a t o r s h a l l n o t c r e a t e , s u f f e r , o r 

o t h e r w i s e p e r m i t any m e c h a n i c ' s , m a t e r i a l m a n ' s o r 

s i m i l a r l i e n ( o t h e r t h a n any l i e n i n f a v o r o f t h e 

LIRR o r t h e MTA) ( h e r e i n a f t e r r e f e r r e d t o - a s 

" C h a r g e " ) t o be f i l e d a g a i n s t a n y o r a l l of t h e 

O p e r a t i n g P r e m i s e s , f o r a n y r e a s o n , s u b s e q u e n t t o t h e 

d a t e o f t h i s Agreement ; p r o v i d e d t h a t t h i s c l a u s e 

s h a l l n o t a p p l y t o any l i e n s - i n f a v o r o f t h e LIRR o r 

t h e MTA- However, i n s u c h e v e n t , t h e F r e i g h t 

O p e r a t o r a g a i n s t whom s u c h a Charge » a s " a s s e r t e d a n d 

f i l e d , s h a l l c a u s e same t o be d i s c h a r g e d Of r e c o r d 

w i t h i n t h i r t y days a f t e r t h e d a t e of f i l i n g of t h e 

s a m e . I f t h e F r e i g h t O p e r a t o r s h a l l f a i l t o 

d i s c h a r g e such Charge w i t h i n s u c h p e r i o d , then-, i n 

a d d i t i o n -to t h e o t h e r r i g h t s o f t h e p a r t i e s h e r e i n 

c o n t a i n e d , t h e LIRR may, b u t s h a l l n o t b e o b l i g a t e d 

t o , d i s c h a r g e t h e same b y p a y i n g t h e amount c l a i m e d 

t o b e d u e upon a s c e r t a i n i n g t h a t same c o n s t i t u t e s a 

v a l i d c h a r g e . . Any amount s o p a i d , and a l l c o s t s a n d 

e x p e n s e s i n c l u d i n g r e a s o n a b l e a t t o r n e y s ' - f e e , 

i n c t i r r e d by t h e LIRR i n making s u c h payment s h a l l b e 

r e p a i d b y t h e F r e i g h t C ^ e r a t o r a g a i n s t whom t h e . 

C h a r g e was o r i g i n a l l y a s s e r t e d a n d f i l e d -

N o t w i t h s t end ing t h e f o r e g o i n g , however , t h e F r e i g h t . 
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Operator, sha l l have the r igh t t o con te s t any such 
Charge, provided tha t within twenty (20) days a f t e r 
any such Charge i s f i l ed , the Fre ight Operator s h a l l 
g ive not ice t o the LIRR of i t s i n t e n t i o n t o con tes t 
such Charge, such not ice to specify t h e amoiint of t h e 

^,, Charge t o be contested, and provided fu r t he r that" t he 

Freight Operator sha l l proceed t o cpn tes t the 
v a l i d i t y or amount of such Charge by app rop r i a t e 
l e g a l proceedings when and i f same a r e f i l e d . 
Assuming such not ice has been given, t h e LIRR may not 
pay, remove, or otherwise proceed to d ischarge any 
such Charge, provided that any l e g a l proceedings 
r e su l t i ng , therefrom sha l l be prosecuted with due ' 

.d i l igence and dispatch on the p a r t of the "Fr-eight 
Operator against whom t h e trharge was a s s e r t e d and 
f i l e d , and provided.further t h a t the -Fre igh t C^erator 
shcQl forever p ro t ec t , indemnify; defend, and save 
harmless the LIRR from any mat te r s a r i s i n g therefrom, 
inc luding without l im i t a t i on the p r i n c i p a l amount of 
t h e Charge, and a l l cos t s and expenses a r i s i n g out of 
such proceeding. ' 

> 
17-2 Prohib i t ion on Security I n t e r e s t g 

The Freight Operator sha l l not pledge a s s e c u r i t y foi? 
any loan- any of the asse t s or i n t e r e s t s in t h e 
Fre ight Premises-

17,3 Payment- of Taxes and Asses'sinents 

The Freight Operator sha l l promptly pay appl icab le ad 
valorem property taxes and assessments , i f any. 
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license fees and any other taxes, charges, 

assessments or fees properly levied or assessed 

against the Freight Operator by virtue of the Freight 

Operator conducting the Freight Operations subject to 

the Freight Operator's right to contest same as 

provided by law. 

17.4 No- Payment in Lieu of Taxes 

In the event" that the Freight Operator is able to 

avoid any taxes by virtue of the LIRR's statutory 

exemptions or status as a governmental entity, the 

LIRR represents that it shall not seek to obtain from 

the Freight Operator any payment in lieu of taxes. 

ARTICLE 18: ACCIDENTS/INCIDENTS', CRIMES AND 
LOSS.OR DAMAGE TO PROPERTY 

18.1 Reporting of Accident/Incidents 

18.1.1 In addition to notifying the appropriate police and 

other agencies, the Freight Operator shall promptly 
> 

report to the LIRR Movement Bureau any 

Accident/Incident or crime which airises in connection 

with the Operating Premises. In addition, in the 

event of an Accident/Incident involving Freight 

Rolling Stock or Employees on the Joint Use Premises > 

the Freight Operator will stibmit to the LIRR's Safety 

Department: 

MTA/LIRR00723 
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(a) • LIRR Form AR-1, Initial Report of Employee 

Accident/Incident or Form 3B, Non-employee 

Accident/Incident Report, as applicable. 

(b) LIRR Form AR-20 - Employee Accident-Injury 

Report, and/or Form lA - Supervisor's Report of 

Employee Accident/Incident, as applicable. 

These submissions will be made in accordance with the 

LIRR's procedures contained in the LIRR Safe.ty Rules 

of- the.LIRR's "Corporate Employee Safety Policy and 

Procedures," including any amendments thereto. The 

LIRR' shall notify the Freight Operator of any 

Accident/Incident or crime which arises in connection 

with the (derating Preraiises to the extent that such 

Accident/Incident or crime mateisialJy impacts the 

Freight Operations. 

18.1.2 The Freight Operator and the LIRR will comply with 

all rules, emd regulations issued by the FRA and other 

agencies conceming the reporting of 

Accidents/Incidents. 

18.2 Investigation of A.cc±d&xitft-/T-rtnirifnt-a on ,Tr»-Tr»t tTse 

18.2.1 All- Accidents/Incidents on the Joint Use Preitiises,' 

involving Freight Rolling Stock or Employees will be 

investigated immediately in accordance with the 

LIRR's "Corporate Etî iloyee Safety Policy and 

Procedures" and any amendments thereto, unless, by 

mutual agreement between the parties, altemative 

investigation procedures are established in writing. 
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18.2-2 All Accidents/Incidents on Joint Use Premises. 

involving Freight Rolling Stock or Employees will be 

investigated by a committee, chaired by an LIRR 

Transportation supervisor. In addition, upon the 

request of the LIRR, such committee shall be limited 

to three representatives of the Freight Operator. 

Notwithstanding the foregoing, the Freight Operator 

may, at its own expense, conduct its own independent 

investigation of any Accident/Incident occurring on 

the Joint Use Premises involving employees or 

equipment of the Freight Operator; provid'ed that the 

Freight Operator shall not interfere with any 

operations (including Passenger Operations) thereon 

and the LIRR shall not be obligated to assist or 

cooperate with the Freight Operator, with such 

investigation. 

ARTICLE 19: S2^E OR TRANSFER OF OPERATING PREMISES 

19.1 Sale or Transfer of. Operating Premises 

19.1.1 The Optera'tiiig Premises may be sold, assigned or 

otherwise transferred, in whole- or in part, at any 

time by the LIRR. The Freight Operator shall be 

provided with written notice, at such time notice of 

sale is published,, and written notice of the 

successful bidder, if any, and prospective date of 

J , closing of any such sale, assignment or transfer. 

The-LIRR's rights and'obligation under this 'Agreement 

may be assigned, in whole or in part in connection 

with such sale, transfer or assignment in""accordance 
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with Article 19.1.2. herePf; provided that any sale, 

transfer or assignment by the LIRR hereunder shall 

not relieve the LIRR of any of its obligations under 

this Agreement. No amendment or modification of this 

Agreement shall be made by the Freight Operator and 

such assignee or- transferee without the consent of 

the LIRR. 

19.1.2 In the event of any sale, assignment or transfer of 

the Operating Premises, the LIRR shall include and 

require, as a condition of sale, assignment or 

transfer that the purchaser, transferee or assignee: 

(a) assume all of the rights and duties and 

obligations of the LTRR, hereunder; 

(b) ratify and confirm to Freight Operator that- such 

assignee shall fully and completely abide by the 

terms and provisions hereof; and 

(c) shall take subject to the rights, duties and 

obligations of the Freight Operator. . 

ARTICLE 20: MISCELLANEOUS PROVISIONS 

20-1 No Assurances as to "yolume 

The Freight Opei^ator acknowledges and agrees that the 

LIRR has not made any representations or assurances 

with respect to-the volume of business which the 

Freight Operator, will or may have in the exercise of 

the rights granted herein during the term of this 

• - 1 0 2 -
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Agreement. Except as otherwise expressly provided 

for in this Agreement, the LIRR shall not be 

responsible for damages, nor shall there by any 

diminution of payments due from the Freight Operator 

tmder this Agreement, for or on account of .any 

decrease in the volume of the Freight Operator's 

business or any change in the Freight Operator's 

expenses. 

20.2 - No Police Protection 

The LIRR shall have no obligation to provide police 

protection or security s'ervices on the Operating 

Premises. The Freight Operator acknowledges- that the 

LIRR shall have no special duty to providie such ' 

police protection or security. Nothing in the 

foregoing shall be construed to limit any right LlRR 

police, investigators or other law-enforcement 

persons may otherwise have to enter the Freight 

Premises at any time for official ptirposes in the 

• exercise of their pxiblic duties, including but not 

limited to investigations, searches, inspections and 

examiilations. 

Nothing in this Article 20.2 shall prevent the 

Freight Operator from" obtaining police protection or 

private security services on the Freight Premises. 

20.3 Assignments of Rec*»-?-ô'h;ii»p 

Either party hereto-may-assign any receivables due 

them under this Agreement, provided, however, such 
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assignments s h a l l not re l i eve the ass ignor of any 
r i g h t s or ob l iga t ions tinder t h i s Agreement. 

20.4 Binding Effect 

Subject to the spec i f i c r e s t r i c t i o n s and l i m i t a t i o n s 
s e t for th in o t h e r provisions he re in , t h i s Agreement 
s h a l l be binding upon and inure to t h e bene f i t of t h e 
P a r t i e s hereto,- t h e i r respec t ive successors , l e s s e e s , 
a s s ign , g ran tees , and legal r e p r e s e n t a t i v e s , but no 

. sa le , -ass ignment , mortgage, grant,- o r lease by the 
Fre igh t Operator of any i n t e r e s t or r i g h t given i t 
u n d e r . t h i s Agreement sha l l be va l id o r binding 
without the p r i o r wr i t t en consent of" the LIRR. 

Nothing in t h i s Agreement s h a l l be. construed as r. 
l i c e n s i n g or author iz ing any p a r t y hereunder to . use 
any trademark, t r ade name, symbol, copyright o r 
s e r v i c e mark belonging t o the o ther p a r t y or i t s • 
a f f i l i a t e s without the p r io r w r i t t e n consent of such 
p a r t y . Each p a r t y agrees to defend, indemnify and 
hold the other p a r t y and i t s Employees, and 

» 
. a f f i l i a t e s aga ins t any loss o r l i a b i l i t y r e s u l t i n g 
from the. wrongful use or appropr ia t ion of any such 
trademark, t r ade name, symbol, copyright or serv ice . . 
mark refer red t o above. 

20-5 Benef ic ia r ies 

This..Agreement, and.each and.every.provis ion hereof i s 
fo r t h e exclus ive-benef i t , of t h e LIRR and t h e F r e i g h t 
Operator and not for the benef i t of any t h i r d p a r t y . 

,- -104- - • • 
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Nothing herein contained shall be taken as creating 

or increasing any right in any third person to 

recover by way of damages or otherwise against either 

of the Parties hereto-

20.6 Waivers 

No consent pf waiver, express or implied, by either 

party to or of any breach or default by the other 

party in the performance by such other party of its 

obligations hereunder, shall be deemed or construed 

to be a consent or waiver to or of any pther breach 

or default in the performance by such other party of 

the same or any other obligations of such party 

heretinder^ Fail-Ure -on tfhe part, of any party to. 

complain of any act or failure to act of any other 

- party or to declare such .other party in default," 

irrespective" of how long such failure continues, 

shall not constitute a wai'ver..by such party or 

parties of their or its right hereunder. 

20.7 Notices 

Except for" payments to be made by the Freight 

Operator in accordance with Article 4 above, all 

notices, demands, requests-, stibmissions, or other 

communications which are required to be served 

pursuant to this Agreement shall be ih writing suid 

shall be deemed to have been properly served when 

mailed by first class mail, postage prepaid,, 

facsimile,- overnight hand delivery or other courier 

service addressed: (a) in the Case of the LIRR, to 
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the President, with a copy to the General Counsel, in 

each case at Jamaica Station, Jamaica, New York 

11435; and (b) in the case of the Freight Operator, 

Southem Empire State Railroad Company, c/o Anacostia 

t Pacific Company, Inc., 405 Lexington Avenue, 50th 

i-. Floor,. New York, NY 10174. Each party may designate 

by notice in writing a substitute- party or a new 

address to which any notices, demands, requests, 

stibmissions, or communications shall thereafter be 

served. 

20-8 Severability 

If any covenant or provision of .this Agreement, or 

any application thereof, shall be invai.id or 

unenforceable," the remainder of this Agreement,, and-'!.-i-

any other application of such covenant or provision, .' 

shall not.be affected thereby.- No controversy, 

conceming emy co-venamt or provision shall delay-the 

performance of any other covenant or provision. 

20.9 ^^a^inqff 

All headings and titles in this Agreement are for 

ptirposes of identification and convenience only and 

shall not affect any constiniction or interpretation 

', of this Agreement. 

.. Freight Operator covenants that it will not violate 

any laws conceming discrimination, including but not. 
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limited to Title VII of the Civil Rights Act of 1964, 

Age Discrimination in Employment Act, as amended, 

Americans With Disabilities Act, Section 1981 of the 

Civil Rights Act of 1870, Section 1983 or 1985 of the 

Civil Rights Act of 1871, Equal Pay Act, Executive 

Order 11246, Rehabilitation Act of 1993, "Vietnam-Era 

'Veterans' Readjustment Assistance Act, Immigration 

Reform and Control Act of 1985, the New York State 

Human Rights Law, the New York City Human Rights or 

Civil Rights Law, Executive Order 50 or any. other 

federal, state or local laws, statutes, regulations, 

ordinances or orders conceming discrimination (the 

"Discrimination Laws"). Freight Operator further 

covenants to require any subcontractor to comply with 

the. DiscrirainaticHi Laws. 

20.11 Entire Agreement 

This Agreement (including the exhibits referred to in 

this Agreement, which are incorporated in and 

constitute a part of this Agreement) sets forth the 

entire understanding of the parties and supersedes 

all prior and contemporaneous oral or" written 

agreements and tinderstandings with respect to the 

subject matter- This Agreement may not be amended or 

modified except by a writing signed by the parties.. 
. . . .J 

20.12 Conflict of Interest; Public Officers Law 

20.12-1 The Freight Operator represents t o the bes t of 
- '-- i t s knowledge" that": 
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(a) No officer, director, employee, agent, or other 

contractor of the MTA, or its respective 

affiliates and'subsidiaries (collectively the 

"Authorities") or a member of the immediate 

family or household of any of the aforesaid has 

directly or indirectiy received or been promised 

any form of benefit, payment or compensation, 

whether tangible pr not, in connection with the 

grant of this Agreement; 

(b) This Agreement is.entered into by the Freight " 

Operator without any connection to any other 

entity or person making a prbposal for the same 

purpose, and without izollusion, fraud or 

conflict of interest. No elected or appointed. 

officer or official, director^ employee, agent 

or other contractor of the Authorities, the City 

or State of New York, the Counties of Nassau or 

Suffolk, or local units of.government and 

districts within such jurisdictions (including-

elected and appointed members of the legislative 

and executive brsmches of govemment) , or a 
». - - . . . 

member of the immediate family or household of 

any of the aforesaid: 

(i) is interested on behalf of or through the 

Freight Operator directly, or indirectly in" 

any manner- whatsoever in the execution or 

the performance of this Agreement, or in. 

the services, supplies or work,. to which 

this Agreement relates or in any portion 

of the revenues; or 
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(ii) is an employee, agent, advisor, or 

consultant to the Freight Operator or, to 

the best of the Freight Operator's 

knowledge, any subcontractor or supplier 

to the Freight Operator. 

20.12.2 As an exception to the above, the Authorities, 

in their sole discretion, may consent in writing 

to waive this provision with respect to an 

individual or entity if the Authorities are 

provided with a written request for such waiver, 

in advance, which identifies all of the 

individuals and entities involved and sets forth 

in detail the nature of the relationship and why 

it would not constitute a conflict of interest. 

20-12.3 Neither the Freight Operator nor any officer, 

director, employee,-agency, parent, subsidiary, 

or affiliate of the Freight (iterator shall have 

an interest which, is in conflict with the 

Freight Operator's faithful perfbrmanc'e of its 

obligations under this Agreement; provided that 

t!he "Authorities, in their sole discretion, may 

. ' consent in writing to such a relationship, 

provided the Freight Operator provides the 

Authorities with a Written notice, in advance-, 

which identifies all' the individuals and 

entities involved and set forth in detail the 

nature pf the relationship and why it is in the 

Authorities best interest to consent to such 

.: rfelcitionship.' 
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20.12.4 .The provisions of this Article are supplemental 

to, not in lieu of, all applicable laws, rules 

and regulations with -respect to conflict of 

interest. In the event there is. a difference 

between the standards applicable under this 

Agreement and those provided by statute, the 

stricter standard shall apply. 

20.12.5 In the event the Freight Operator has no prior 

knowledge of a corfflict of interest as set forth 

above and acquires information which may 

indicate that there may be an actual or apparent 

violation of any of the above, the Freight 

Operator shall promptly bring such information 

to the attention of the LIRR. The Freight 

pperato-r shall thereafter cooperate^with the 

Authorities' review suid investigaticMi of such 

information, and comply with the instructions 

the Freight Operator receives from the LIRR in 

regard to remedying the situation. 

20-12-6 No en^loyee.of the LIRR or the MTA who at any 
> - - -- . . . 

time during his or her employment "with the LIRR 

or the MTA, was. directly concemed with the 

selection process in connection with this 

Agreement, personally participated in the 

selection process.in connection with this 

Agreement, or had this Agreement under-his or 

her active consideration, shall ha-ve any 

interest, direct or indirect, in this"Agreement, 

the performance hereof, the Freight Operations 

or the Freight Operator. The Freight Operator 

-110-
MTA/LIRR00734 



<'i 

shall not employ any such individual to work in 

the Freight Operations for a period of two (2) 

years after employment with the LIRR or the MTA 

has been terminated, unless such individual is 

exempt from the Public Officers Law. Moreover, 

the Freight Operator shall not employ any 

individual in the Freight Operations who, at any 

time during his or her employment with the LIRR 

. or the MTA, was directly concemed with the 

selection process in connection with this 

Agreement, personally participated in the 

selection process in connection with this 

Agreement, or had this Agreement under his or 

her active consideration. ' : 

20.13 Survival 

Notwithstanding anything- herein to the contrary. 

Article 10 shall survive the expiration or any other 

termination of this Agreement. 

20-14 ABsignability 

Subject to Article 19.1 hereof, the rights and 

obligations under this Agreement may not be assigned 

by a party hereto without the consent of the other 

party; provided that the Freight Operator may assign 

its rights and obligations hereunder prior to the 

Effective Date to an entity, directly or indirectly 

owned or controlled-by or under direct or indirect 

common control with the Freight Operator-

MTA/LIRR00735 
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20.15 Representation and Warranties 

.20-15.1 The parties hereby represent and warrant to the 

other, as Pf the date hereof and of the 

Commencement Date, as follows: 1 

(a) such party is a corporation duly organized, 

validly existing and in good standing under the 

laws of the state of its incorporation; and 

(b) such party has all necessary corporate power and 

authority to execute, deliver and perform its 

obligations under this Agreement and this 

Agreement shall be enforceable against it in 

-accordcuice with its terms. 

MTA7LIRR00736 

-112-



20.15.2 The LIRR hereby represents and warrants to the 

Freight Operator that the grant of rights and 

other assets by the LIRR to the Freight Operator 

provides the Freight Operator with sufficient 

rights to conduct the Freight Operations in a 

manner substantially similar to that conducted 

by the LIRR on the Effective Date, subject to 

the e3q>iration of customer and other contracts 

that do not extend past the Commencement Date 

and subject to the requirements of Article 15.3 

hereof. 

IN WITNESS WHEREOF, the Parties hereto have executed 
this Agreement in duplicate and have caused their corporate 

seals to be hereunto affixed the day and year first written 

below. 

THE LONG ISLAND RAIL ROAD 
COMPANY 

By:. T l — 
Thomas F. Prendergas 

President 

Date; ;i (t-^l 

SOUTHERN EMPIRE STATE RAILROAD 
COliPANY 

^ C 

Print Name: jCL-m-t%^'Pir^•.M 

Title: rr&2.^e-^Y' 

Date: .̂ 'S~Ay-̂ < '̂̂ Ĵ&~ //^% 

: < ^ 
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Corporate Acknowledgments 

STATE OF NEW YORK ) 
) ss. 

COUNTY OF QUEENS ) 

On the 15th day of November, .1996, before me 

personally-came R- Lawrence McCaffrey, Jr., to me known and 

who being by -me duly sworn, did depose and say: that he 

resides at Brooklyn, New York; that he is the President of 

SOUTHERN EMPIRE STATE RAILROAD COMPANY, the corporation 

described herein and which executed the foregoing 

instrument; he signed his name there-to by liJce order.. 

Notarj5x4>ublic ^ 

(Affix Notary Stamp) 

BftKBftRA J. CHESIGrCiAOS 
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STATE OF NEW YORK ) 
) ss. : 

COUNTY OF QUEENS ) 

On the /f day of /̂ ^̂ yVî gyg. 1996, 

before me personally came Thomas F. Prendergast, to me known 

and who being by me duly swom, did depose and say: that he 

has an office at Jamaica Station, Jamaica, New York; that he 

is the President of THE LONG ISLAND RAIL ROAD COMPANY, the 

corporation described herein and which executed the 

foregoing instrument; that he signed his name thereto by 

order of the Board of said corporation. 

/^. i2^^<xu^^^ 
ary Public 

MARrAALLOCCA 
KOIARY PUSLC Siats cf 'ytea Yxafc 

.N0.4SSZ5C3 

Conin«ssion Expiids tfovembsf 3 0 . 1 S ^ / 
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EXHIBIT 1 
MTA/LONG ISLAND RAIL ROAD 

FREIGhfT PREMISES 

1- Branches-
a. Bay Ridge Branch (subject to New York City Trans'rt Authority access on 

weekends) 
b. Central Extension, Franklin Avenue to Endo Blvd. 
c. . Bush>M'ck Branch 
d- Norfti Shore Freight Branch (excluding NYC air rights above 22 ft. ATR) 

2. Yards 
a. Fresh Pond Yard 
b- Yard-A (excluding NYC air rights above 22 ft. ATR) 
c. Arch Street yard (excluding NYC air rights above 22 fL ATR) 
d. Blissvilfe Yard (tracks not in service) 
e. Maspeth Yard 
f. Fremont Yard 
g. Bridgehampton North Siding and Team Yard 
h_ Garden C ^ Team Yard 
f. East Fanningdale (PW Lortg Siding. W/e and Testm Yard) 
j . Richmond -Hill Team Yard 

Several of the tracks in the yards listed above are out of service. 

3. Appurtenant Facilities -
a. Atals Terminal (tracks not in service) 
b. Price industrial Paric 
c. Roosevelt Spur 
d. Keame/s Siding (tracks not in service) 
e. Degnon Terminal (tracks not in service) 

4. Buildings 
a. Long Island City, Arch Street Freight House & Offices 
b. Long Island City, Yard-A Freight Car Repair Shop 
c. Long Island City, Yard A Yardmaster's Office 
d. Maspeth Yard Office 
e. Fresh Pond, Car Control Office (former Pond Tower) 
f. Fresh Pond, Welfare Facilify 
g. PW Trailer 
h. Pine Aire (Brentwood) Trailer 

5. Team Tracks 
a. , Bay Shore 
b. Central Islip 
c Eastport 
d. Farmingdale 
e. Greenlawn 
f. Huntington m. Yaphank MTA/LIRROO^̂ '' 
g. Islip 

h. 
i. 
j -
k. 
1. 
m. 

Mattitudc 
Medford 
Port Jefferson 
Riverhead 
Southampton 
Yaphank 



EXHIBIT 2 
MTA/LONG ISLAND RAIL ROAD 

JOINT USE PREl^lSES 

Branches: Primarily Passenger Operations v/ith Freight Operating 
Concession 
a. Main Ur>e, Jamaica to Greenport 
b. Montauk Branch, between Montauk and LA. City Passenger Yard 
c. Port Jefferson Branch, Hicksvilie to Port Jefferson 
d. Central Branch, "B" Tower tb Babylon 
e. Hempstead Branch, between Queens and Garden City Interiockings 
f. West Hcrnpstead Branch, Valley to WM 
g. Montauk Cut-off 

Yard and Tednr Tracks: Primarily Passenger Operations with Freight 
Operating Concession 
a. 
b. 
c. 
d . 
e. 
f. 
g. 
h. 
i. 
i-

Port Jefferson 
Montauk 
Queens Village 
Speonk 
Hicksvilie 
Patchogue 
Sayviile 
FSchmond HiH 
Southhold 
Pinneaire north side 

Bridges 
a. 
b. 

Cabin "M" Bride 
•DB' Bridge 
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Pagel o f3 
EXHIBITS 

MTA/LONG ISLAND RAIL ROAD 
PRIVATE SIDINGS 

Town 

Babylon 
Bedford 

Blissville 

Brentwood 

Bridgehampton 

Bushwick 

Calverton 
Central Islip 
Deer Park 

Consignee 

Palm Trucking 
Glenwood Mason 
Brooklyn Terminal Market (2 tracks) 
Key Food 
Favorite Plastics 
Brooklyn Resource Recovery (proposed) 
Setco Rastics (2 tracks) ** 
NYCTA (multiple tracks) 
Heritage Corrugated 
CBS Foods 
Allfed Extruders (2 tracks) 
Guinness Harp (not in use) 
Marjam Supp^ (Ivy HilO 
Nash Lumber j(not in use) 
Pilgrim State Hospital 
Roblaw 
Pergament 
Former Hills Warehouse 
Pulver Gas 
Hampton Materials 
Maspeth Industrial Center (not in use) 
Standard Folding Cartons 
Westem Beef 
BJeyer 
JU Recycling (2 tracks) 
Filiberto Recycling 
Star Recycling (loads on main) 
Feldman Lumber 
Bass Oil (not in use) 
Rosen Baking 
A. J. Bart (liot in use) 
Supreme Poly 
Von Damm 
Miron Lumber 
Afghan Foods (not in use) 
C&H Sand (Proposed) 
Kauftnan Allied 
Pinter Bros. 
Bdee Complex (5 sidings not in use) 
Southern Container 
Georgetown Manor (not in use) 
Sabbeth Lumber (not in use) 
Giani Enterprises (not in use) 
Southenn Mitwork (not in use) 
Windowrama (not. in use) 

Car Capacity 

18 
2 

12 
6 
6 

20 
10 
20 
4 . 
3 
9 
2 
4 
2 -

70 
3 

. 3 
25 

5 
40 

2 
4 • 
4 
1 
6 
3 
1 
4 
2 
1 
2 
2 
1 
6 
2 

10. 
2 

10 
10 
8 
2 
5 
2 
2 
3 
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Page 2 of 3 
EXHIBIT 3 

fATfiJLONG ISLAND RAIL ROAD 
PRIVATE SIDINGS 

Town 

Eastport 

Fanmingdale 

Freeport 

Fresh Pond 

Garden City 

Hicksvilie 

Huntington 

Islip 

Jamaica 

Long Island City 

Consignee 

Eastport Feed 

Georgia Padfic 
J & S Trucking 
Price Industria Park (12 sidings not in use) 
Amco Plastics (2 tracks) 
Boening Bros. ^ 
Pergament 
Wellwood (6 sidings not in use) 

Quality Lirieals 

Pen Tab 
Centre Lumber 
Dubovsky (not in use) 
Chemrex 

Aaron Packaging 
Garden City Refrigeration 
Esselte Peridaflex (not in use) 
5 Sidings (not in use) 

Frrestone Plywood 
Inland Plastic 
Ruco Polymer 
ULCO 
Clare Rose (not in use) 

Weet Lumber 
Nassau Suffolk Lumber 
Gaylbrd Bag (not in use) 
RB Hamilton (not in use) 

84 Lumber 

Giove Company (not in use) • 
Horteyweir 
Jamaica Water Supply (not in use) 
7 Sidings (not in vse) 

Case Paper 
Egleston Bros, (not in use) 
Thypin Steel (not in use) 
Duane Reade (not in use) 
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Car Capadly 

8 

3 
5 

52 
6 
3 
3 

14 

1 

3 
2 
1 
1 

2 
1 
4 

Various 

4 
4 

10 
20 

4 

5 
7 

12 
1 

5 

2 
7 
6 

Various 

7 
4 
3 
1 



Page 3 of 3 

Town 

Long Island City (ConL) 

Medford 

Mineola/Garden .City 

New Hyde Park 

Nichols Siding 

Port Jefferspn 

Riverhead 

Southhampton 

Syosset 

Upton 

Valley Stream 

Westbury 

V\^andanch 

Yaphank 

EXHIBITS 
MTA/LONG ISLAND RAIL ROAD 

PRIVATE SIDINGS 

Consignee 

New York Envelope (not in use) 
Lighthouse (not in use) 
Akzp Salt 
Hampton Materials 

Gershow Recycling 
Synergy Gas (not in use) "̂  

Nestle 
Feldman Wood Producf.t (not in use) 

Chester Plywood 
Urethane Products (not in use) 

AMiPBd Bleyer 
Boro Lurrtber 
Cpors 
Manufacturers Comigated (2 tracks) 
Star Corrugated 
16 Sidings (not in use) 

Nassau Suffolk Lumber 

Riverhead BuHdirtg Supply 
LL Cauliflovirer . 
ParacoGas (effective 10/9/95) 
Slater Supply (not in use) 

Southarnpton Lumber (not in use} 

New Breed Trucking 
Gallo Wrrie 

Brookhaven National Laboratory 

Baisley Lumber 

Nassau Cold Storage (not in use) 
Jamaica Ash 

Conservative Gas 
Combined Container 

Georgia Padfic 
Anriva Ready Mix ^y,TA/URR00745 

Car Capadty 

4 
1 

25 
25 

8 
10 

10 
. 4 . 

2 
4 

3F 

t 
4 
9 
5 

Various 

5 

4 
1 
4 
5 

5 

6 
.4 

94 

2 . 

3 
3 

5 
3 

10 
16 



EXHIBIT 4 
MTA LONG ISLAND RAIL ROAD 

Intentionally Onnitted 
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EXHIBIT 5 

MTA LONG ISLAND RAIL ROAD 
SKETCH OF YARD A 

'Car.^'i-yO :atX; rjcer; rr.£CT.ly.-,/c;r=.'...̂ n 

r - a u e ' F w r c r 

^•i/ 

rmfgornrgc^ 
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Exhibit 6 

MTA/Long Island RaO Road 
Active Freight Switches on Joint Use Premises 

1 Switch 
|| Description/Location 

1 CATEGORYC 

1 Amco Plastic?, So. Fann. 
1 Ruco Polymer, Hicksvilie 

Syner^, Medford 
Firfestone Plywood, Hicks. 
Chesler Plywood, New Hyde Park 
Ciemrex (WelbDt), Maspeth 
NewSreed Tnicking, Syosset 
P^araco G»s, Riverbead 
IsGp Team Trade 
Brookhaven Labs, Upton 
dsenlawn SmarooDd' 
Ceitfral Islip Team Track 
Riveriiead Team Track 
Bay Shore Tram Track 
WeUwood'Sidmg, Ceotral Branch 
Kaufman Allied, Central Islip 
L.I. Cauliflower, Riverhead 
T.n,CO, HicfcsviUe 
U.S. Plywood, Farmingdale ' 
Freeport 
Easqwrt Feed & Team Track 
Huntington Team Track 

1 Port Jefferson 
Mattitock Team Track 
Port Jefferson Team Track 

— = - - , =-. — 

Customa-(s) 

Amco Plastics 
Ruco Polymer 
Synergy 
Firestone Plywood 
Caiesler Plywood 
Chemiex 
New Breed (Waldbaum^ 
Paraco(7as 
Velvetpp 
Brookhaven Labs 
GenoalFrei^tUse 
General Frei^t Use 
General Frdgjit Use' 
^active Customer 
BoezungBros. 
Kaufinan Allied 
L.L Cauliflower 
LILCO 
U.S. Plywood 
Quality Lineals 
Eas^iprtFeod 
General Freigjbt Use 
Nassau Suffolk Lumber 
General Erei^t Use 
General Freight Use 

No. of 
Switches 

2 

2 

_L-

Branch 

=» 

Central 
Main Line 
Main Line 
Port Jeff 
Mainline 
Montauk 
PortJeifr 
Main l ine 
Montauk 
M ^ L i n e 
Port Jeff . 
Main Line 
M ^ L i n e 
Montauk 
Central 
Main Line 
Mainline 
Mainline 
Mainline 
Montauk 
Montauk 
Port Jeff 
Port Jeff 
Main Line 
Port Jeff 

1 
Mile Post 

31.2 
26.3 
55.0 
26.4 
16.4 
3.4 

27.2 
71.5 
42.2 
62.3 
37.2 
42.4 
73.2 
40.2 
325 
43.3 
73.4 
25.5 
3L1 
22.7 
69.2 
34.3 
57.8 
82.3 
57.8 
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ExBibit 6 

MTA/Long Island Rail Road 
Active Freight Switches on Joint Use Premises 

, 
Switch 

I^escription/Locaticm 

CATEGORY A 

1 Glendalfc Crqssover 
1 East I^ead, Fresh Pond 
Ij Crossovers, Fresh Pond 
1 Prima A^balt, Holtsville' 
1 North Sidings Bxidgebampton 
1 Deer Park South Side 
1 Janaica Ash, Westbury 
1 Georgia Pacific, YajAank 
1 Ma.<̂ )eth Yard 

Southern Container, Deer Park 
NiQrtfa Siding, Wyasdanch 
AUiedEjctruders, Blissville . 
Riverhead Building, Rnrerfaead 
Fonda Group (Bleyer), Maspeib 
Pmeaire North Siding 
Maq>eth Crossover 
Syoiwet 
IDcksviUe 
North Side, Framingdale (PW) 

CATEGORY B 

1 Kleei Lumber, Htmtington 
1 Nassau/Suffolk Lbr, Huntington 

Pergament. So. Farmuagdale 
North Side, Maspeth 
Cersbow Recycling, Medford 

i Maijam Supply, Brentwood 
1 Medford Team Track 
J Baidey t imber . Valley Stream 
1 Gardf.n City Lead 
1 American Lumber, Holtsville 

Customff(s) 

General Freight Use 
General Frei^t Use 
General Frei^t Use 
Prima/ProGo/Pure 
HMH/Pulver/General Frt. 
Pmter/Gfeneral Freight Use 
Jamaica Ash 
Georgia Pacific 
Grow/Slar/Boro Hall Lbr 
Sou&era CoBtainrr 
C4»nbine/CoBsavative 
Allied Extruders 
Rivediead B u i l ^ 
Fonda Groi^ (Bl^er) 
lUjUaw/general Frt. Use 
General Freight Use 
Gallo \Wne 
Atlandc Pipe 
General Freight Use 

KleetLon^r 
Nassau/Suffolk Lumber 
Pergament 
Coors/Manufacturers Corr 
Gershow Recycling 
Maijam Si^Iy 
General Erei^t Use 
Baisley Lumber 
Circus 
American Lumber 

No. of 
Switdies . 

2 
I 
4 
2 
2 
4 
1 

. 1. ' 
. r i 

I 
2 

.'. 1 

• r - i " -
' 1 

2 
2 
1 
1 

J2. 
32 

2 

10 

Branch 

• 

JMontauk 
Montauk 
Montatik 
Mainline 
MontauJc 
Mamline 
Main Line 
Main T ine -
Montat^ 
Main Line 
Main Line 
MoBtatzk 
Main T.inc. 
Montauk 
Mainline 
Montauk 
Port Jeff 
Main Line 
Main Line 

Port Jeff 
Port Jeff 
Central 
Montauk 
Main Line 
^ ^ n I i n e 
Mainline 
W. Hempstead 
Cenoal Ext 
Main I ine 

Mile Post i 

5.1 
5.0 
4.1 

50.7 
93.7 
36.4 
22.0 
58.7 
2J9 

38.-0 
34.4 
1.2 

72.2 
3 3 
38.9 
2.7 
2S.2 
23.9 
31.4 

35.4 
34.9 
31.9 
2.6 

54.5 
39.6 
54.4 
16-6 
18.7 
51.9 
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Exhibit 7 

MTA/Long Island Rail Road 
Inactive Freight Switches on Joint Use Tracks 

Switch 
1 Description/Location 

1 Guinness Harp, Maspeth 
Adas Terminal, Glendale 
Water Works, Jamaica 
Fiorc Bros., Bay Shore 
Team Track, Souftamptoh 

1 Soudiampton Lbr, Southanipton 
1 Kearney Siding, Long Island City 

Gaylord Paper, Huntington 
North Siding, Mineola 
Allied Baking, Westbury 

Harbor Dis t , Hicksvaie 
1 IcOand Plastics, EUcksville 
1 Price Industrial Park, Farmingdale 
1 I .J , Macarom, Deer P ^ k 

Team Track, Yaphank 
Amva Ready Mix, Yatphank 
SbuLnan, Mattibick 

• 

, . , 

Customer(s) 

Guinness Harp 
Adas Terminal 
Various 
Fiore Bros. 
General Freight Use 

• Soudiampton Lumber 
Various 
Gaylord Paper 
None 
AlUed Baking/ 

Nassau Cold Storage 
Harbor Distribudon 
Inland Plasdcs -
Various 
L.I. Macarom 1 
General Frei^t Use 
Arriva Ready Mix 
Shulman 

No. of 
Switches 

"1 

JL 
12 

Branch 

Montatik 
Montauk 
Montauk 
Montauk 
Montauk 
Montauk 
Montauk Cut-off 
Pon Jeff 
MaihLiiDe 
Mainline 

M^nLine 
Main Line 
Main Line 
Mainline 
Main Line 

•Mainline 
Mainline 

1 
MDePost 1 

1.3 
5.3 
1L3 
41.5 
88.4 
88.6 
0.9 
36.1 
J9.0 
2L9 

23.8 
26.1 
303 
37.4 
58.8 
59.6 
82.3 
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EXHIBITS 
MTA LONG I S L A N D R A I L R O A D 

PROCEDURES FOR INSTALLATION OF 
NEW FREIGHT SWITCH 

PROCEDURE FOR NEW SWITCH CpONNECTlON TO JOINT-USE TRACK: 

1. The Freight Operator shall prepare detailed, scale drawings cf the proposed 
sv/itch and sidetrack, identifying: 

a. The exact point of connection to the joint-use track: 
b. The size, type and orientation of the proposed switch: 
c. The layout of the siding, showing Radius of all curves and distances 

lo joint-use track, and relationship to property lines and existing 
improvements. 

2. The plans shall be suomitted to the LIRR Chief Engineer for review and 
approval, which shail be based on a) conformance with LIRR standards for 
sidetrack construaion. b) potential impact on LIRR safetyand operations, and c) 
potential impact on planned work or infrastajcture modifications. 

3. If approved by the LIRR the LIRR will prepare an estimate of force account 
labor costs associated v^th required modifications to existir^ fadffties'(eg. Third 
rai^, signal system, utility relocfations; etc.)"and the installation of the main track 
switch and such portion of the siding as may be necessary tb extend beyond the 
clearance point of the adjacent joint-use track. Prior to the commencement of 
any vrark on-site by the LIRR, the Freight Operator shall deposit with the LIRR 
the full amount of the force account estimate. 

4. The Freight Operator shall be responsible for tlie procurement and on-site 
delivery of>al1 matenals required by the LIRR for the construction and installation 
of the switch and siding. 

5. The Freight Operator vyill be responsible for securing all rights, permits, title, etc. 
from the prospective consignee and any third party that may be required to 

. accommodate the construction and/oruse of the proposed siding. 

6- The Freight Opeî ator will be responsible for undertaking or arranging for the 
construction of all portions of the siding.-which are not performed by LIRR force 
account labor, and shall reimburse the LIRR for any and all costs, including 
applicable overhead rates in effect at the time the work is performed, which may 
be incurred by the LIRR in support of such work (eg. inspection, protection, etc.). 

7. Once completed, the siding must be inspected and approved by the LIRR prior 
to placing a new siding in service. 
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EXHIBIT 9 
MTA/LONG ISLAND RAIL ROAD 

CONDITION OF TRACKS ON FREIGHT PREMISES 

. Locafioh/Facility 

Branches (Lead Tracks): 
Bay Ridge 
Bushwtdc 
Central Extension 
North Shore Freight 

Yards: 
Fresh Pond Yard 
Yard "A" 

. . Tracks Land 2 
Tracks 3 thru 13 
Track 14 
TracksiS thm 17 
Tracks 18 thru 20 
Track Z1 
T racks^ and 23 
Track ^4 
Track 25 
Tracks 26 and 27 
Tracks 28 thm 30 
Stink Track 
Big Middle Track 
Feeder Track 

Arch Street Yard 
Blissville 
Maspeth East Yard 

Sub track 1 -3 
Sub Track 4 

Maspeth West Yard 
Tracks 
Tracks 6' thru 8-

Maspeth Team Yard 
Fremont Yard 

Tracks 1, 2 & 4 Iron 
Track 5 Interchange 
Tracks 6 and 7 
Track 2 Tunnel 

Bridgehampton North Siding 
and Team Yard 

Garden City Team Yard 
East Farmingdale 

•PW Long Siding, WYE & Team Yard 
Richmond Hill Team Yard 

(000s out of Se 

Active 
Active 
Active 
Active 

Active 

Inactive 
Active 
Inactive 
Active 
Inactive 
OLO.S. 
Active 
O.O.S. 
Active 
O.O.S. 
Active 
Active 
Active 
Active 

Active 
O.O.S. 

O.O.S. 
Active 

Inactive 
Active 
Active 

Active 
O.O.S. 
Active 
O.O.S. 

Arffve 
Active 

Active 
Active 

Status Meets or Exceeds 
re) FRA Class I 

Yes 
Yes 
Yes 
Yes 

Yes 

No 
Yes 
No 

Yes 
No 

•Wo 
Yes 
•No 
Yes 
No 

Yes 
Yes 
Yes 
Yes 

Yes 
No 

No 
Yes 

No 
Yes 
Yes 

Yes 
No 

Yes 
No 

Yes 
Yes 

Yes 
Yes 
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EXHIBITS 
MTA/LONG ISLAND RAIL ROAD 

CONDITION OF TRACKS ON FREIGHT PREMISES 

Location/Facility 
Status Meets or Exceeds 

(OOOs out of Service)- FRA Class l 

Appurtenant Facilities: 
Atlas Temiinal 
Price Industrial Park 
Roosevelt Spur 
Kearney's Siding 
Degnon fenninal 

O.O.S. 
Active 
Active 
O.O.S. 
O.O.S. 

No 
Yes 
Yes 
No 
No 

Team Tracks: 
Bay Shore 
Central Islip _, 
Eastport. 
Farmingdale (PWj 
Greenlawn 
Huntington 
IsEp 
Mattituck 
Medford 
Port Jefferson 
Riverhead 
Southhampton 
Yaphank 

Active 
Active 
Active 
Active 
Active 
Active 
Active 
Active 
Adive 
Active 
A ( ^ e 
Active 
Active 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
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EXHIBIT 10 
MTA LONG ISLAND RAIL ROAD 

Intentionally Omitted 
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Exhibit 11 
MTA LONG I S L A m RAIL ROAD 

EQUIPMENT/LOCOMOTIVE RENTAL RATESi 
BILLING RATES 

(BASED ON 1995 DATA) 

Equipment Description 

Backhoe 
Ballast Compactor 
Ballast Regulator 
Brush Chipper 
Bnish Saw 
Brush Cutter 
Compressor Air 
Crahe-Rail 

Grinder 
Loader 
Loader-Traxcavator 
Magnet/Tie Unloadfer 
Motor Car 
Plate Placer 

Pushcart 
RaSSaw 
Raii Shearer 
Rail threader 
Snow Blower-Jet 
Spk. Dfvr. Hydraulc 
Spike Puller 
Slabilirer 
Tamper 
Tamping Gun 

•Tie Borer 
Tie Crane 
Tie Extractor 
Tie Inserter 
Tie Remover-Inserter 
TieRemover 

• Tie SacrficT Omsi 
Tie Spacer 
Undereutter 
Vibrator Car 
Welder 

Locomotives ^ 
Horsepower 

1000 
1500 
2660 

Daily 

S 66.22 
180.88 
411.48 

4.Q0 
1.61 

282.79 
3.25 

163.10 
2.66 

69.08 
54.75 

118.35 
49.77 
16.50 
5.50 

37.58 
6.25 
076 

42.18 
139.56 
12.70 

668.01 
382.77 

7.25 
71.47 
32.18 
47.25 

181.73 
140.45 
109.21 
19L15 
58.37 

179:33 
13.25 
6.25 

Daifv 

S466.27 
673.83 
723.78 

Rental Rates 
Hourlv 

S 8.28 
22.61 
51.44 

^ 0.50 
0.2t} 

35.35 
Q.41 

20.39 
0.33 
8.63 
6.B4 

14.79 
6.22 
Z06 
0.69 

•' 4.70 
-- - a 7 8 

0.09 
5.27 

17.44 
1.59 

83.50 
47:85 

• 0.91 
8.93-
4.02 
5.91 

22.72 
17.55 
13.65 
23.89 

7.30 
22.42 

1.66 
0.78 

Hburtv 

S 58.28 
84:23 
90,47 

^ ^ ^ d ^ > i J t ^ Z ^ ' " ^ ' ^ - ^ " ' " «=*^= =3. Of OBws or op.«or. 

Equip.wpd 
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; Akzo Salt 
!_ 2 0 0 - 2 0 1 - 0 4 7 B ~ i 

AHrod Blayer/Fonda 
i 2 0 0 - 2 0 a - - 0 7 3 0 - 1 

Allied Extrudars 
2 0 0 - 2 0 > ~ a i 7 4 - . t 

Boro Hall Lumber 
2 0 0 - 2 0 9 - 0 7 1 9 - 1 

'Pulver Gas 
0 0 0 - ^ t - a 8 2 0 

Favorita P las t ics 
3 0 0 - 0 0 3 - 1 3 3 2 - _ L 

General BuiTdars 
8 0 0 - 6 0 3 - 6 4 7 0 - 1 

EXHIBIT 13 
MTA/LONta ISLAND RAIL ROAD 

FREIGHT PROPERTY RENTAL AGREEMENTS 
fRAtL tJSE) 

Indepandsn t Chemic»it 
2 0 0 - 2 D 9 - 0 7 5 S - 1 

Manufacturers Cor ruga ted 
2 0 O - 2 0 9 - O 7 5 3 - 1 

i 
I Newport Associates 

2 0 0 - 2 0 a - 0 7 1 S - 1 

! 84 Lumber 
: 9 0 0 - 9 0 3 - 7 9 0 S - 1 

MONTHLY 

12-MONTH TOTAL 

RENTALS 

$4508.63 

$312.60 

$312.50 

$60.42 

^ 0 . 1 0 

$500.00 

$71.90 

$60.00 

$547.05 

$175.00 

$216.67 

$6754.97 

61.059.64 

Owner/MTA 
Assignable N o n - A s s i g n a b l e 

Needs MTA approval 
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9 

I Akzo Salt 

NAME 

2 0 0 - 2 0 1 - 0 4 7 8 - 1 

Alfred Bleyer/Fonda 
2 0 0 - 2 0 9 - 0 7 3 0 - 1 

Allied Bctrudor^ 
2 0 0 - 2 0 1 - 0 4 7 4 ^ 1 

i Boro Hair Lumber 
1 .200-209-0719-1 

Puiver Gas 
9 0 0 - 9 3 1 - 8 8 2 0 

Favorita Pfas '^s 
3 0 0 - 0 0 3 - 1 3 3 2 - 1 

General Builders 
BOO-803-6470-1 

Independent Chemical 
} 2O0-2Q9-0755-1 

MTA/LONG ISLAND RAIL ROAD 
FREIGHT PROPERTY RENTAL AGREEMENTS 

1RAIL USF> 

Manufacturers Corrugated 
200-209—6753-1 

. Newport Associates 

. 2 0 0 - 2 0 9 - 0 7 1 5 - 1 

i 84 Lumber 
1900-903 . -7905-1 

I . 

RENTALS 

Amount 

$4508.63 

$312.60 
1 

$312.60 

$60.42 

$40.10 

$500.00 

$71.90 

$60.00 

$54705 

$175.00 

$216.67 

MONTHLY } $6754.97 
i I 
j 12 -MONTH TOTAL | 81.059.64 

_Ncn-Assignable 

Neeas MTA approval 

MTA/URR00758 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

COASTAL DISTRIBUTION, LLC, et al., 

Plaintiffs, 

V. 

THE TOWN OF BABYLON, et al. , 

Defendants. 

05-CV-02032 

( United States Courthouse 

Central Islip, New York 

May 19, 2005 

9:30 a.m. 
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TRANSCRIPT OF HEARING 

BEFORE THE HONORABLE E. THOMAS BOYLE 

UNITED STATES MAGISTRA'TE JUDGE 

APPEARANCES: 

For the Plaintiffs: 

Coastal Distribution LLC 

New York and Atlantic 
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For the Defendant 

Town of Babylon 

(Cont'd) 

JAMES F. GAU6HRAN, ESQ. 

191 New York Avenue 

Htmtington New York 11743 

JOHN F. McHUGH, ESQ. 

6 Water Street 

New York, New York 10004 

RONALD A. LANE, ESQ. 

Fletcher & Sipple LLC 

29 North Wacker Drive 

Chicago, Illinois 60606-2875 

JAMES P. CLARK, ESQ. 

HOWARD M. MILLER, ESQ. 

Bond, Schoeneck & King, PLLC 

1399 Franklin .Avenue 

Garden City, New York 11530-1679 
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was ambiguous and we proceeded to respond in a letter fonn 
to Mr. Albert!, and we had a meeting. I think Mr. Krebs 
and I attended the meeting. 

Q Now, when you left the meeting with the Town on the 
29tfa, what was your understanding of the permit that you 
didn't have? What permit did yon not have? Did he tell 
yon? 
A We did not have a building peimit Therefore^ we 
should cease from the erection ofdie stracture^ which was 

10 99 percent complete. The only thing missing was the trim, 
11 which we obliged, and waiting, I tfamk, until we had the 

12 stay to complete. 
Q Then what happened? 
A It moved quickly. Aflerspeakingfo the Town, 

15 corresponding with the Town, sometime during that week 
16 also, we were served, then, with a summons from Pinelawn 
17 Cemetery. 
IS Q That*s the action in Supreme Courl^ Suftolk County? 
19 A Conect It was Coastal Distribution, New York and 
20 Atlantic Railroad, Lorig Island Rail Road and MTA were sued 
21 by Pinelawn Cemetery and Faiiell, Fritz, which represented 
22 them. 
23 Q Now, what d i d - w h a t , ifaqything, did Coastal do 
24 with r ^ a r d to the stop work order itself other than have 
25 the meetmg ivith die Town attomey? 

13 
14 

P^gel64 

1 the site; We continued diat on. 
2 We were told not to stop tba^ because some of 
3 the track was disconnects fiom the main line, thereby 

4 rendering the yard faiaccessible to Mr. Krebs and New Yoric 
5 and Atlantic Railroad. We had some scale work to do. We 
6 completed that During diat time^ we filed with the 
7 ZBA-what is it called, to get a stay? 
8 Q An appeal 
9 A Appeal with the ZBA to get a stay, and we commenced 

10 operations of our transloading. 
11 Back to the DEC question, I lost my way. 
12 Q When yon started operating the transload section of 
13 your facQity, did the DEC come to visityou? 
14 A The DEC came down sometime in late July, early 
15 August We were asked by the DEC ifthey could enter the 
16 site and view the operation. 
17 Q And did you object to tbat? 
18 A No, we obliged. 
19 Q In fact; did yon object to anyone entering the site 
20 during the operation? 
21 A Never. The site is wide open. The gates are wide 
22 open. We r̂e right on New Highway. Odrer dian some 
23 fencing, so we're not unsightly, we î« wide opea 
24 Q Now, what did the DEC, other than drop in that day, 
25 whatdidtfa^do? 

Page 163 

A We had a meeting widi the Town attomey and then we 
were mulling over our options, and everyone, the attomeys 
involved came up widi that we should appeal the stop work 
order to the ZBA, and we followed that course. 

' MR. McHUGH: Your Honor, I will offer Exhibit 7. 
It is read into the minutes ofdie Aitgust - the September 
meeting of the Town zoning boanl I willjust offer that 

8 widiout a witness, your Honor, because diis witness was 
9 not thei^ and I don't want to put a wibiess on just to 

10 offer i t 
11 MR. CLARK: What is it? 
12 THE COURT: Is this a Town record, interofiice 
13 memorandum, Town of Babylon, Supervisor Vallone to the 

165 
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A The DEC dropped in. An inspector from fbe DEC, his 
first name is Depak, D-E-P-A-K, last name I don't recall, 
dropped off a card, met with me in the offica He sard, 
lel̂ s go out'and look at the operation. By all means. 
Okay, drank you. Well be calling you. 
Q Did he inspect die operations? 
A Yes, walked through, around die facility, had a few 
questions, and left a card and left 
Q And was the fjicility operating essentially the same 
way it was operating today? 
A Yes, it was. 

Q And lefs get into that operation a little bi t With 

14 chairman of die ZBA? 

IS Does anyone want to be heard on this? I assume 
16 you produced it over in discoveiy. 
17 MR. CLARK: No, it was read into the record. We 
18 have no objection, your Honor, 
19 THE COURT: Good. Admitted as 7. 
20 Q Now, did there come a time, sir, when the New York 
21 State Department of Environmental visited yonr facility? 
22 A Yes, Coastal continued to do transloading of fieight 
23 at die facility. The stop work order was to die erection 
24 of the building. So Coastal ceased the erection of the 
25 building, completed some scale work and track woric up to 

^'b1Vi4'.M...J-UU.£i.-..4^i .UJ ; i.« r.-...--.i,r. 

13 , regard to the C&D, just the C&D, how does your fiicOity ^ 
14 operate? 
15 A Just die C&D portion, basically Coastal accepts less 
16 than rail carioad ships fiom local businesses. Most of 
17 our local businesses are transfer stations. They deliver 
18 diem, die material to us after thq^ process and have gone 
19 dirough i t Again, diat represents 90 percent of 
20 Coastal's business, transfer station. They bring it to us 
21 after they process it and we fecilitate the outbound 
22 shipment to Ohio. This material was gomg there via truck 
23 and rail. It's a cost-efficient altemative to them. 
24 Q And the other 10 percent; the not transfer stations? 
25 A The other 10 percoit is representative ofa 

S < - - . - 4 . . . .Y^ f t / . . - . l ^ !i'-.--x •• :u/-Jf 
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homogeneous load, a roofer, a roofing company, if a roof 

ofa home was removed, it won't receive any benefit by 
going dmnigh a transfer station. A transfer station 

benefits by reducing the material, removing the 
recyclables and basically processing material. Coastal 
does not process material. 

Q Now, a truck arrives a t your facilify, is that 
correct; by highwajr? 
A A truck arrives by highway, some by highway, some by 
roadway, because we have many businesses in die area diat 
doesn't need access to a highway, just by regular road. 
Q So yon are making a distinction between long distance 
and short distance? 
A Yes, some customers need to use the LIE and some need 
to only make a left or right tum lo come into our 
facility. 
Q From the time a truck comes dirough the door or the 
gate to the time the tmck leaves the gate, what happens? 
A A vehicle enters die facility from die nordi, and in 
this diagram it actually is perfect The/ would enter 
from the northernmost yellow portion. Therefs a gate, 
d i ^ will proceed over a scale at which time the whole 
vehicle, die gross weight is taken. 

T h ^ will proceed to the area mailced "New 
Building" drive around die new building, enter dirough the 
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side door, at which point a ticket will be viewed by a 

Coastal employee and we can basically gauge the size of 
the vehicle >^ich is captured, and we try to ballpark the 
weight of the material. Is it high density or low density 
material? 
Q Why do yon do that, sir? 
A Because that becomes a fector in the hiading. You 

like to get all the high density material ui the bottom of 
the car to avoid the lean diat Mr. Krebs spoke about 

10 Q And then the vehicle discharges Its load. How does 
11 ItdoUiat? 
12 A They are all self-discharging vehicles. Eidierthey 
13 tilt up m die area or diere is a walking fkior or a live 
14 conveyor built All self-discharging vehicles. 
15 Q They discharge onto tbe floor of the building? 
16 A Thqr discharge onto an asphalt floor. The whole yard 
17 was asphalted, impermeable. 
18 Q So It's basically just over a driveway? 
19 A Yes, a three-sided structure. The whole front facing 
20 northwest on this drawing, where die word ^lew" is, is 
21 wideopen. IfslSOfbot wide by 150 foot long, and it 
22 comes over the tracks. This drawiitg is very good, because 
23 it shows how we come over the track, and die track goes 

24 r ^ t duough die buikiing. 
25 Q Okay. Then the truck is discharged. What happens to 

the truck after that? 
A The truck is disdiarged, discharges his load, retums 
his body back to the driving position and he will proceed 
to an outtound scale. 

Q Then he's w d ^ e d out? 
A Weighed out His load is documented as b> the 
delivering compariy, point of origin. 
Q Now, Inside that shed, what do your employees do with 
that toad at that point? 
A At that point die material agaui is visually 
mspected to see if it is high densHy material or low 

12 density materiaL We'll visually inspect for 
13 nonpermissible irraterial fbr the state of Ohio. W e ^ 
14 obligated under the transportation contract with CSX not 

15 to have any material go into flic state of Ohio that the 
16 state ofOhio will not accept 

17 Q There was some testimony about some mattresses. 
18 Please explain mattresses. 
19 A These are definitions, from one state lo another, 
20 fiom one county to another. Amongst tin's room-a 
21 definition of a mattress falls in kind of a Neveiiand. 
22 Construction debris, it contained aiiydifaig to be in a 
23 man-made stracture: 

24 In certain mura'crpalities or areas of the 
25 country, a mattress hi a structure when the structure goes 

Page 169 § 
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on fire or is knocked down is constmction demolition 
debris. The state of Ohio have a big issue widi 
mattresses, I don't know why, and diey will not allow them 
in C&D material. So our receiving customer on die other 
end is very strict about having aiiy mattresses delivered 
in die tail car. 
Q And when you find a mattress coming out of a truck, 

8 what do you do? 
9 A If it is spotted where we can grab it, it will go 

10 right back in the liuck it came on, and if not, it will be 
11 placed back on die truck the next time he comes. 
12 Q So you know who left it? 
13 A You kind of put a laundry tag on it and eveiydiing 
14 goes back. 
15 THE COURT: Does everydiing go to Ohio? 
16 THE WITNESS: Yes, die customer receiving die 
17 material in Ohio is receiving it in Ohio, although diey 
18 are planning to expand. 
19 Q Now, as to the loading of the rail car, Mr, Krebs 
20 discnssed this with you, can yon tell ns what the criteria 
21 are for loading the car? 
22 A A rail car is basically a big container, almost 5,000 

23 cubic feet, and they sit up quite high, about 13 feet off 
24 die track, and there was a learning curve fbr Coastal to 

25 keep die gravis low also opposed to listing to one side. 

r ' - r p t * 
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SUPREME COURT OF "IHE STATE OF NEW YORK 
COUNTY OF SUFFOLK 

-X 
FINELAWN CEMETERY, 

Plaintiff, 

-against-

COASTAL DISTRIBUTION, LLC, METROPOLITAN 
•TRANSPORTATION AUTHORITY, THE LONG ISLAND 
RAIL ROAD COMPANY, and TEDE NEW YORK AND 
ATLANTTC RAILWAY, 

Defendants. 
-X 

AFFIDAVIT IN 
OPPOSITION 

Index No. 04-8599 

STATE OF NEW YORK ) 
)ss.: 

COUNTY OF SUFFOLK ) 

STEPHEN D. LOCKE, being duly sworn, deposes and says: 

\': 

J, 

1. I am the President of Pinelawn Cemetery ('Tinelawn"). I am fuUy familiar with the facts 

and circumstances set forth herein, except those set forth on information and belief and as to 

matters that Pinelawn's counsel has advised me. 

2. I submit this affidavit in opposition to the motions for summary j'udgmeat submitted by 

defendants Coastal Distribution, LLC C'Coastal") and defendant New York and Atlantic Railway 

CNYAR"). 

NATURE OF THE MOTION 

3. In this action, Pinelawn maintains that defendants Metropolitan Transportation Authority 

("MTA") and its subsidiary the Long Island Rail Road C'LIRR") feiled to renew a certain lease 

for the property described herein. I have been advised by counsel that in their motions for 



^c i^ 

•mnmary judgment. Coastal and NYAJR. argue'that Pinelawn cannot maintain this action without 

Jt seeldng an order for abandonment pursuant to 49 U.S.C. § 10903 firom the Uiited States 

^̂ ^ Transportation Board C'STB"). I have been further advised by counsel and as is set forth 

i2ie accompanying Memorandum of Law, the STB only has jurisdiction for abandonments 

uM'a "rail liiis" operated by a '^ail cairier" is at issue. Coastal is not a "irail cairier" nor is the 

| j l i^ involved here a "rail line" as these terms are defined in 49 U.S.C. § 10903. In addition, 

"fnther advised by counsel and as set forth in the accompan)dng Memorandum of Law, the 

../ in question fits within the definition of "spur, industrial, team, switching or side track," 

I'̂ are specifically exempted firom STB jurisdiction pursuant to 49 U.S.C. § 10906. 

^^tn support of their motions. Coastal and NYAR have submitted the Affidavits of Joseph 

.„Lb"-ciated May 10,2004 C'Rutigliano AfSdavit") iand Fred L. Krebs dated April 22,2004 

•*s"'Mfidavit")- 1̂ ® Rutigliano and Krebs Affidavits were submitted in opposition to 

l^*taotion for a preliminary injunction in May 2004. They provide no topiowledgeable or 

ppprt for the federal preemption now arguments made by Coastal and NYAR ia their • 

^ F summaiyjudgment. Rather, they merely articulate the reasons why Coastal and 

^ppdsed to Piaelawn's motion for a preliminary injunction, an issue that has already 

by this court. The few allegations made byCoastal in support of its motion for 

jaent are set forth in the affirmation of its attomey John McHugh ("McHugh 

l ^ e McHugh AfSrmationis without any factual substantiation and has 

3̂  no prob itive value. 

BACKGROUND 

2 • 
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5. PinekwnislocatedinFaimingdflle, Town ofBabylon, Suffolk County (Ihe'Town"), and 

•is the largest cemetery in the State of New York. Among the properties that Pinelawn owns are 

two parcels along New Highway (hereinafter collectively the "Premises" or "Rail Yard"). A 

map and description of the parcels are collectively, annexed hereto as Exhibit "A". At the turn of 

• the last c«itury, each parcel was separately leased firom Pinelawn to the LIRR at different times 

approximately one year apart. 

THE LEASES 

6. The fibrst lease was signed on August 30,1904. Part ojyhe area covered by the lease is 

shown in red cross-marking on the map contained in Exhibit "A" (the "August New Highway 

Property"). A copy of the lease is annexed hereto as Exhibit "B" and is refenred to as the 

"August New Highway Lease." The August New Highway Lease ran for 99 years and expired 

by its terms on August 30,2003 and contained a renewal provision whereby LIRR (today the 

MTA) could exercise an option to extend the lease for another 99 years by giving written notice 

no later than three months prior to August 30,2003, i.e., on or before May 30,2003. 

7. On November 1,1905, Pinelawn leased the second parcel to the LIRR. Part of the parcel | 

is shown in yellow on the map contained in Ejdiibit "A" (the 'TSTovember New Highway 

Property"). A copy of the lease is annexed hereto as Exhibit "C" and is referred to as the . 

'•November New Highway Lease." The November New Highway Lease ran for 99 years and j,: 

expired by its terms on October 30,2004 and contained a renewal provision whereby LERR , 

could exercise an option to extend the lease for another 99 years by giving written notice no later | 

than three months prior ii:) October 30,2004, i.e., on or before July 31,2004. 

8. There is athird parcel ofproperty on Wellwood Avenue, to the east and adjacent to the .5,1 

Premises (the ''Wellwood Prqperty'O, which was owned by the LIRR (and now is owiedby iflfei 

•• 1 

• i 

•a 

"•.?1 
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M 
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ssi-r^' •MTA) and leased to Pinelawn. A copy of the lease is annexed as Exfaibit"D" and is referred to as 

•." the "Wellwood Lease". The Wellwood Lease ran for 99 years and expired by its teans on 

August 30,2003, and contained a renewal provision whereby Pinelawn could exercise an option 

to extend the lease for another 99 years by giving written notice no later than three months prior 

tjAugust 30,2003, i.e., on or before May 30,2003. 

9. • The Wellwood Lease is dated August 3 0,1904, the very same date as the August New 

Highway Lease. They appear to have been signed on the same day. However, prior to Januaiy 

2005, T did not know about the August New Highway Lease. I thought there was only one lease 

d ited August 30,1904 and that was the Wellwood Lease. 
k k 

10.=:?-''.The Wellwood Property was condenmed by the MTA, in or about 1986 (the "1986 
, * tsV 
- , v S.J.'-, 

Se • 

J[!onaemnation"). The extent of the 1986 Condemnation was uncertain to Pinelawn prior to 

t JaiiUaity 2005. I believed that the whole property was condemned and was entirely ovmed by the ' 

y>i 
It . I ' 

.̂Oii or about May 28,2003, Pinelawn notified the MTA, that it was exercising its right to 

^the Wellwood Lease. The notice was given in case I was vwrong and Pinelawn stJU owned 

f of the Wellwood Property. I understood that, prior to giving notice to MTA, counsel 

^^avm had made inquiry of the MTA as to the extent of the property that was condemned 

^ ^ ^ o n of the property was still owned by Pinelawn. I understood that counsel 

^ ^ § * * v -

^fgnnation that did not provide an answer, so notice was given. 

^plained previously, prior to Januaiy 2005, Pinelawn was unavrare of the existence 

^ ^ N e w Highway Lease. Pinelawn records contained copies of just two leases wiih 

jovember New Highway Lease and the Wellwood Lease. Furthermore, I 
sat Ppunsel for Pinelawn had asked the MTA what leases were entered into between 

M ' 

fet*. 



Pinelawn and the LIRR and prior to January 2005 received firom MTA's sources "copies of the 

same two leases. So prior to January 20051 did- not know of the existence of the August New • 

Highway Lease. 

13. I am advised by counsel that the MTA had to give notice on or before May 3 0,2003 that 

the MTA wished to raaew the August New Highway Lease. No such notice was received prior 

to Afey 30,2003 or even before its termination date of August 30,2003. 

14. Upon information and behef, MTA, at some time prior to October, 2003 learned of the 

existence oflhe August New Highway Lease and their failure to renew same, but did not 

disclose the existence to Pinelawri and send a copy of the lease to Pinelawn until Januaiy 2004. 

15. In or about October, 2003, Pinelawn received a letter firom the LIRR dated October 17, 

2003 (the "Letter"). A copy of the Letter is annexed hereto as Exhibit "E". 

16. The Letter states, in pertinent part, as follows: 

We are also hereby agreeing to reinstate and extend the lease dated August 
30,1904 for 99 more years through July 31,2102. Please have an 
authorized party concur by signing below, and retum one original copy of 
this letter to my attention. 

17. The Letter, as drafted, requests Pinelawn to "concur" in the LIRR's agreement to 

reitistafe and extend a lease dated August 30,1904, without finrther description of the lease. 

There is no reference in the Letter as to any description of the properties that were the subject of 

the leases even though I now imderstand that MTA knew that there were two leases with the 

same date and upon information and belief the MTA knew that Pinelawn was unaware of the 

existence of .the August New Highway Lease. There was no description by metes and bounds, 

by use of names of the leases, or by the location of the properties. Pinelawn signed the Letter for 

the purpose of confirming the LIRR's willingness to, reinstate the Wellwood Lease, which 
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5-ii'': Pinelawn believed was the subject of the 1986 Condenmation. • Pinelawn intended to concur as to 

' ' the Wellwood Lease only and indicated same by refening in the concurrence to a lease dated 
5-4^^ugust 30,1904, the date of the Wellwood Leeise. 

!%•; 18.. I am advised by counsel that the August New Hi^way Lease is teiminated since it was 

Ibieither renewed by the MTA according to its terms nor was it intentionally extended or 

r̂einstated by Pinelawn. 
y 

;-l9. I am advised by counsel that this Court has not ruled on the merits of whether the August 

iew Highway Lease is terminated. I am fiarther advised by counsel that his case is still in the 

oscovay phase and that only one deposition has been taken. 

JO.̂  Upon information and belief, shortly after leasing the Premises firom Pinelawn, the LIRR 

doiistructed a railway spur on the properties. The spur consists of two'rail tracks on the New 

Highway Properties. Each track is approximately one-quarter mile long and together they form, 

it I am advised by counsel, is commonly referred to as a "wye trackf' in the railroad industiy. 

I, j ^ : There is also a track that runs parallel to the main line of the Long Island Rail Road to the 

( ^ p f the tracks and to the south of the New Hi^way Properties. I am advised by counsel that 

commonly referred to as a '•'rail siding" in the raikoad industry. 

^̂ ., THE USE OF THE PREMISES 

%^I have been affiliated with Pinelawn Cemetery for 32 years and for thepast 19 years have 

^President. My father, Alfisd Locke was affihated with Pinelawn firom 1948 to 1992 and 

^ p i a t my grandfether WiUiam H. Locke was with Pinelawn firom 1902-1922. As sucĥ  I 

familiar with the activities thjat have occurred at the Rail Yard. Upon infonnation and 

le tum of the century, the Rail Yard was used to tum around rail cars that carried 
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funeral parties firom the City of New York and by "feimers shipping produce from Long Island to 

New York City. 

23. Upon infonnation and belief, firom 1960 fo 2004 when Coastal began its operations, there 

was littie or no activity at the Rail Yard. 

24. I am advised by counsel that in its Memorandum of Law, Coastal claims, without any 

factual substantiation, that the fedlity in issue was 'hised as a transload facility for the railroad's 

fireight services continuously since shortly after*' 1904. The statement is erroneous. 

THE NATURE OF THE CURRENT OPERAT[ONS AT THE RAIL YARD 

25. I am advised by counsel that in 1996, the New Yoric & Atiantic Railroad ("NYAR"), a rail 

cairier licensed to operate by STB, took over control of thefirraght operation of the LIRR 

pursuant to a transfa: agreement dated November 18,1996 ('Transfer Agreemenf ). A copy of 

the Transfer Agreement is annexed as Exhibit "F', Under tiie Transfer Agreement, NYAR 

acquired, inter alia, the right to operate at the Rail Yard and characteri2fid the Transfer 

Agreement labels the Premises as a "yard" that consists of'TW Long Siding, Wye and Team 

Yard." 

26, I am further advised by counsel that on or about March 22,2002, NYAR entered into a 

sublease agreement for the Rafl. Yard with Coastal, -wiich sublease was subsequentiy revised on' 

or about July, 2002. Coastal operates what it terms as a "transloading facility" at the Prranises 

where it processes Construction and Demolition ("C&D") materials and loads those materials 

onto rail cars. On or about October 2003, Coastal began construction ofa large building at the 

Premises. 

27. Attorneys for Pinelawn sent a letter to the Town of Babylon ("Town")- on December 18, 

2003 advising the Town that Pinelawn (and not the MTA or Coastal) was the owner of tiie 

7 
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Premises and requesting the Town issue a cease and desist order against Cpastal because they 

had commenced operations and the erection ofa structure without the benefit of permits firom the 

Town.' A copy of that letter is annexed hereto and made a part hereof as Exhibit "G". 

*̂* *̂  28. I am advised by counsel, and it is a matter of public record, that on or about March 29, 

2004, the Town of Babylon ("Town") issued a Stop Work Order to Coastal for "working without 

a permit" and on or about April 2004, Coastal and NYAR appealed the issuance of the Stop s-

Ss*-' 

, „Work Order to the Town of Babylon Zoning Board of Appeals ("ZBA"). 

"̂  "'29. I am fiuther advised by counsel that on or about August 6,2004, approximately one month 

"^ before the hearing before the ZBA, NYAR and Coastal terminated their lease agreement and 

'^entered into a "Transload Facility Operations Agreement" Counsel fiirther advises that there 

wis no change in the "way Coastal operated its facility after entering into the Operations 
._ a-?;-' 

'7A|^ement as compared to how it had been operated under the prior lease agreerhent. Coastal's 

*^d,^ney, Mr. McHugh, has admitted that Coastal would not be entitied to NYAR's rail carrier 

^mpt ion (the basis by which it claims that federal law preempts local land use regulations) 
^ : 

me operating under the lease agreement 

'̂ On April 21,2005, the ZBA denied the plaintiffs' appeal and upheld the issuance of the 
" * • 

CWork Order. Immediately thereafter on April 26,2005, Coastal commenced an action in ^ 

1 States District Court for the Eastem District of New York and sought a preliminary 

aj^tion, arguing that the ICCTA preempted the Town firom enforcing its local zoning 

Ja îons against NYAR and Coastal by dint of its contractual relationship -with NYAR. 

I^Coastal currentiy runs what it has described as a "transloading facility" at the New 

^ y Properties (the operations at the New Highway Properties are hereinafter refenred to as 

IFacihty"). 

.8 
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32. The "transloading fecility" has been described by counsel fbr Coastal as: 

...is one at which cargo is tran.sferred betsveen modes of 
transportation, in this case between high-way vehicles and railway 
vehicles, Transload is the modem term for a "team track?' the-
name refened to the teams of horses that pulled "drays" (wagons) 
to the side of rail cars so that fireight could be transfened and then 
delivered to locations beyond the physical limits of the railroad's 

.track Modem transload fadUties include machinery needed to 
move commodities efficientiy between modes. 

McHugh Affirmation, n. 1 (emphasis added). 

33. The operations at the Coastal Facility were tiie subject of a two-day preliminaiy 

injunction hearing in front of United States Magistrate Judge E. Thomas Boyle, on May 19-20, 

2005. A copy of the transcript firom that hearing is annexed her^o as Exhibit "<3" During the •' 

course of that hearing Mir. Joseph Rutigliano, a principal in Coastal, claimed that he had invested 

several million dollars in the Coastal Facihty. Exhibit "H," p. 194. Rutigliano further testified 

that the nonnal activities at the site consist of the following: 

trucks loaded with C&D debris enter the site and are -weighed; 

they proceed to discharge then load of C&D debris on the floor of the building at 
the facility; 

a. 

b. 

c. 

d. 

the emptied truck is weired and then exits the fecilitjr, 

the C&D debris is sorted and loaded onto rail cars by mechanical loading 
machines; and 

e. the rail cars leave the fecility bound for Ohio. 

Exhibit "H'-'PP-165-69. 

34. At the hearing, Fred Krebs, the president of NYAR conceded that Coastal was not a 

licensed by the STB as a rail canier. Exhibit "H," .p. 83. 
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35. Ultimately, the Magistrate Boyle issued sRepott and Reconciliation dated ("R&R") tiiaf 

granted Coastal a preliminary injunction because it would suffer irreparable harm if its fecility 

^v was closed and fiirther found that Coastal was likely to succeed on the merits of its arguments. 

''United States District Judge Joanna Seybert adopted the R&R in a decision dated January 31, 

f^006. The Town ofBabyion and Pinelawn immediately appealed this decision to the United 

Estates Court of Appeals for the Second Circuit 

J 6h' I am advised by counsel that a grant of preliminary injunction in federal court is reviewed 

Dff'an abuse of discretion and can only be reversed when a lower court makes an enor ofa law 
m-.'¥ 

•clear .error of fact Given the limited scope of such Appellate review, Pinela'wn was very 

Qcpuraged by the decision of the Second Circuit dated Febraaiy 6,2007 (a copy of which is 

1 as Exhibit "F") vvhere the Second Circuit took the extraordinary step of modifying the 

' injunction to allow the parties to petition the STB for a,declaratoiy judgment on the 

SegpCof its jurisdiction" and noted that "'[a]s the agency authorized by Congress to administer 

], the [STB] is uniquely qualified to determine whether stale law should be 

^>tiie Termmation Act.'" Exhibit "H," p. 8. 
ftr-'i 
gw--

Ĵuly 2,2007, the attomeys for the Town ofBabyion and Pinelawn submitted a 

rSTB for a Declaratory Order. 
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AFFWAYTT OF SERVICE 

m ESTATE OF NEW YORK) 
ss.: 

IDDUNTY OF SUFFOLK) 

I, Doreen Flanagan, being duly sworn, depose and say: 

' J i f , I am not a party to the action, am over 18 years of age and reside at East 
New York. 

'On July 23,2007,1 served a trae copy of the within Affidavit in Opposition and 
^^landum of Law by overnight mail addressed to: 

M Say Schivartz, Esq. 
*Curto, Schwartz, Mineo, 

^SJM & Cqhn, LLP 
'IGoiihtryRoad 

JMox^l 
Jew York 11501 . - . . . - . •-

andPurceII,LLP 
Road 

11790-0712 

M^ 
rmosakofl^LLP 

jsljoor" 
p± 11772 

;s23rd 

Doreen Flanagan /I 

i " j ^ -
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