White Law Offices...
RECORDATION NO. 31103
FILED MARCH 10, 2014 09:45 AM
SURFACE TRANSPORTATION BOARD

March 7, 2014

Via Electronic Filing

Chief Section of Administration
Office of Proceedings

Surface Transportation Board
395 E. Street, S. W,
Washington, D.C. 20423

Dear Section Chief:

Enclosed for recordation pursuant to the provisions 0f49 U.S.C. Section 11301(a)isa
copy of the Memorandum of Assignment of Lease, Rents, and Profits, dated as of March 6, 2014,
between MVB Bank, Inc. and MWN Marketing, LLC a primary document as defined in the Board’s
Rules for the Recordation of Documents.

The names and addresses of the parties to the enclosed document are:

Assignee: MVB Bank, Inc. Assignor: MWN Marketing, LLC
400 Washington St. E. 655 Wydnwatch Dr.
Charleston, WV 25301 Cincinnati, OH 45230

A description of the railroad equipment covered by the attached document is:

Up to 90 3418 c 1. capacity, steel bodied, open top hopper railcars carrying the car
mark and numbers:

MWNX 313, MWNX 366, MWNX 400, MWNX 416, MWNX 427, MWNX 428, MWNX 429,
MWNX 435, MWNX 441, MWNX 460, MWNX 462, MWNX 466, MWNX 468, MWNX 477,
MWNX 481, MWNX 487, MWNX 511, MWNX 522, MWNX 523, MWNX 524, MWNX 546,
MWNX 548, MWNX 557, MWNX 560, MWNX 561, MWNX 563, MWNX 573, MWNX 586,
MWNX 587, MWNX 590, MWNX 598, MWNX 601, MWNX 602, MWNX 611, MWNX 620,
MWNX 624, MWNX 628, MWNX 636, MWNX 642, MWNX 645, MWNX 649, MWNX 658,
MWNX 670, MWNX 675, MWNX 678, MWNX 687, MWNX 695, MWNX 711, MWNX 713,
MWNX 730, MWNX 731, MWNX 734, MWNX 735, MWNX 736, MWNX 754, MWNX 756,
MWNX 761, MWNX 762, MWNX 777, MWNX 781, MWNX 823, MWNX 853, MWNX 867,
MWNX 876, MWNX 882, MWNX 909, MWNX 911, MWNX 921, MWNX 926, MWNX 927,
MWNX 930, MWNX 932, MWNX 950, MWNX 967, MWNX 978, MWNX 994, MWNX 1001,
MWNX 1032, MWNX 1033, MWNX 1039, MWNX 1071, MWNX 1075, MWNX 1079, MWNX
1091, MWNX 1095, MWNX 1106, MWNX 1121, MWNX 1127, MWNX 1133, MWNX 1136

wwiw. whitepiic.com



A short summary of the document to appear in the index is:
Memorandum of Assignment of Lease, Rents, and Profits

In addition, the Surface Transportation Board Recording fee of $44 is being mailed
separately. Thank you.

Very truly,

S. Ryan White

Enclosure



RECORDATION NO. 31103
FILED MARCH 10, 2014 09:45 AM
SURFACE TRANSPORTATION BOARD

MEMORANDUM OF ASSIGNMENT OF LEASE, RENTS, AND PROFITS

This MEMORANDUM OF ASSIGNMENT OF LEASE, RENTS, AND PROFITS
dated as of the 6th day of March 2014, (the “Memorandum™) is made by and between MWN
Marketing, LLC, an Ohio Limited Liability Company, with an address at 6655 Wyndwatch Dr.
Cincinnati, OH 45230 (the “Assignor™), and MVB BANK, INC., a West Virginia corporation,
with an address at 406 West Main Street, Clarksburg, West Virginia 26301 (the “Assignee” and,
together with the Assignor, the “Parties™).

WHEREAS, Rail Connection, Inc. (the “Original Lessor’”), as lessor, and Peabody
COALSALES, LLC, as Lessee, entered into that certain Master Net Railcar Lease dated as of
December 19, 2012 (the “Lease™) providing for the Lessee’s lease of ninety (90) 3418 c.f.
capacity, steel bodied, open top hopper railcars described on Exhibit A hereto (the “Cars™) from
the Original Lessor. Evidence of the Lease has been recorded with the Surface Transportation
Board pursuant to 49 U.S.C. § 11301 simultaneously with this Memorandum under Exhibit B to
this Memorandum.

WHEREAS, the Original Lessor assigned the Lease to the Assignor pursuant to an
Assignment and Assumption Agreement (the “Original Assignment”) dated January 1, 2013.
Evidence of the Original Assignment has been recorded with the Surface Transportation Board
pursuant to 49 U.S.C. § 11301 simultaneously with this Memorandum under Exhibit B to this
Memorandum.

WHEREAS, the Assignee has provided a Loan to the Assignor, and in connection
therewith the Assignor has agreed to grant the Assignee a security interest in the Cars and assign
the Lease, together with the rents and profits relating thereto, to the Assignee as further collateral
to secure the Loan.

WHEREAS, the Parties have entered into that certain Assignment of Lease, Rents, and
Profits of even date herewith (the “Assignment”), evidencing the assignment of the Lease,
together with the rents and profits relating thereto attached hereto as Exhibit B.

WHEREAS, the Parties wish to show for the public record the existence of the
Assignment, and the respective interests therein of the Parties in and to the Cars and the Lease,
and accordingly the Parties have caused this Memorandum to be executed by their respective
duly authorized officers, as of the date first above written and filed with the Surface
Transportation Board pursuant to 49 U.8.C. § 11301(a).

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which
are hereby acknowledged by each of the Parties hereto, by this instrument the Assignor hereby
assigns to the Assignee all of the Assignor’s right, title and interest in, to, and under the Lease in
accordance with the terms and conditions of the Assignment, and the Assignee confirms and
accepts assignment upon such terms and conditions.
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IN WITNESS WHEREOF, each of the undersigned has caused this Memorandum of
Assignment of Lease, Rents, and Profits to be executed by a duly authorized officer as of the day
and year first above written.

I certify that I hold the title set forth below, that this instrument was signed on behalf of
the Assignor by authority of its Members and that I acknowledge that the execution of the
foregoing instrument was the free act and deed of the Assignor. I further declare under penalty
of perjury that the foregoing is true and correct. Executed on March 6, 2014

MWN MARKETING, LLC, as Assignor
By: W %/4
Name: /27 _/ /%;V/—u}
Title: //—a&w ,é/ P

I certify that T hold the title set forth below, that this instrument was signed on behalf of
the Assignee by authority of its Board of Directors and that I acknowledge that the execution of
the foregoing instrument was the free act and deed of the Assignee. I further declare under
penalty of perjury that the foregoing is true and correct. Executed on March 6, 2014

MVB BANK, INC., as Assignee

By: %ﬁ%ﬂw

/
Name: /&L«Qs § /(quo»g?(o
W
Title: V}o
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EXHIBIT A

DESCRIPTION OF RAILCARS

See Attached
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DESCRIPTION OF CARS:

Ninety (90 3418 ot capacity. steel bodied. open top hopper railears bearing reporting marks:

- MWNX 313 L MWNX 560 . MWRNX 695 MWNX 927
CMWNX | 366 MWNX | 561 CMWNX | 711 MWNX 930
MWNX | 400 MWNX | 563 L MWNX | 713 MWNX | 932
MWNX | 418 MWNX | 573 S MWNX | 730 MWNX | 950
MWNX | 427 MWNX | 586 CMWNX | 731 f 0 MWNX | 967
MWNX | 428 MWNX | 587 CMWNX 738 L MWNX 978
CMWNX | 429 MWNX | 590 | | MWNX | 735 | MWNX 934
| MWNX 435 MWNX | 598 CMWNX | 736 | MWNX | 1001
MWNX | 441 MWNX | 601 CMWNX | 754 | MWNX 1032
MWNX | 460 MWNX | 602 L MWNX | 756 MWNX 1033
MWNX | 462 MWNX | 611 L MWNX | 761 MWNX = 1039
MWNX | 466 MWNX | 620 CMWNX | 762 [ MWNX | 1071
MWNX | 468 MWNX 624 | MWNX | 777 CMWNX | 1075
MWNX © 477 MWNX | 628 L MWNX | 781 . MWNX 1079
''''' MWNX | 481 MWNX | 636 CMWNX | 823 . MWNX 1091
MWNX | 487 MWNX | 642 . MWNX | 853  MWNX 1095
MWNX - 511 MWNX | 645 C MWNX | 867 - MWNX T 1106
MWNX | 522 MWNX | 649 . MWNX | 876 L MWNX 1121
MWNX | 523 MWNX | 658 | | MWNX 882 .  MWNX | 1127
MWNX | 524 MWNX | 670 " MWHNX 909 | MWNX 1133
MWNX | 546 MWNX | 675 L MWNX | 911 MWNX 1136
MWNX | 548 MWNX | 678 | MWNX | 921
MIWNX 557 MWNX 687 | MWNX | 926 !




EXHIBIT B

ASSIGNMENT OF LEASE RENTS AND PROFITS

See Attached
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SECOND ASSIGNMENT OF LEASE, RENTS, AND PROFITS

This ASSIGNMENT OF LEASE, RENTS, AND PROFITS (“Assignment”) is
made and entered into as of March 6, 2014, by and among MWN MARKETING, LLC, a a
Ohio limited liability company (“Assignor”) and MVB BANK, INC., a West Virginia banking
corporation {“Assignee”).

WITNESSETH:

WHEREAS, Assignor is party to a Loan Agreement by and among Assignor and
Assignee of even date herewith (the “Loan Agreement™), pursuant to which Assignee agreed to
make a term loan to Assignor under a Promissory Note in the amount of $1,000,000 (the
“Note™); and

WHEREAS, pursuant to a Security Agreement of even date herewith, Assignor
has granted Assignee a first priority lien and security interest in and to 90 certain railcars (the
“Railcars™) which have been leased to Peabody Coalsales, LLC (the “Lessee™) pursuant to a
Master Net Railcar Lease (the “Lease™) dated December 19, 2012 between Rail Connection, Inc.
(the “Original Lessor”) a West Virginia corporation and the Lessee;

WHEREAS, the Original Lessor assigned the Lease to the Assignor pursuant to
an Assignment and Assumption Agreement (the “Original Assignment”) dated January I, 2013;
and

WHEREAS, Assignee is unwilling to extend credit to the Assignor without
Assignor’s assignment of certain rights of the lease with the Lessee, and Assignor has agreed to
assign such rights of the Lease pursuant to this Assignment;

NOW, THEREFORE, for value received and to induce Assignee to make the
Loan to the Assignors pursuant to the loan Agreement and other loans or financial
accommodations extended by Assignee to Assignor or any of its affiliates, the undersigned
Assignor, with the intent of being legally bound hereby, agrees as follows:

1. DEFINITIONS. Unless otherwise defined herein, capitalized terms used
herein shall have the meanings ascribed thereto in the Loan Agreement of even date herewith.
Terms not otherwise defined in this Assignment or the Loan Agreement shall have the meanings
attributed to such terms in the Uniform Commercial Code. All references to dollar amounts shall
mean amounts in lawful money of the United States of America.

2. ASSIGNMENT OF LEASES, RENTS, AND PROFITS. As collateral
security for (i) the prompt and complete payment and performance when due (whether at stated
maturity, by acceleration or otherwise) of all of the obligations of the Assignors under the Note,
the other Loan Documents, and any other documents related to loans or financial
accommodations extended by Assignee to Assignor or any of its affiliates and (11) the due and
punctual payment and performance of Assignor’s obligations and liabilities under, arising out of,
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or in connection with this Assignment, including, without limitation, any taxes and expenses
payable pursuant hereto (all of the foregoing are collectively the “Indebtedness”), Assignor
hereby conveys, transfers and assigns unto the Assignee, its successors and assigns

a. all the rights, title, interests and privileges which the Assignor has
and may have in that certain Lease between the Original Lessor and the Lessee, (as
assigned to the Assignor in the Original Assignment) as said Lease may have been, or
may from time to time hereafter be modified, extended and renewed, with all rents,
income and profits due therefrom; and

b. any award made hereafter to it in any court procedure involving
the Lease in any bankruptcy, insolvency, or reorganization proceeding in any state or
Federal court and any and all payments made by Lessee in lieu of rent.

3. ASSIGNMENT FOR SECURITY PURPOSES. This assignment is
made as additional security for the payment of the Note and any and all other obligations of the
Assignor to the Assignee under the Loan Documents or any other documents related to loans or
financial accommodations extended by Assignee to Assignor or any of its affiliates, and the
Assignee’s acceptance of this Assignment and the collection of rents or the payments under the
Lease hereby assigned shall not constitute a waiver of rights to the Assignee under the terms of
said Note, any Loan Document, or any other documents related to loans or financial
accommodations extended by Assignee to Assignor or any of its affiliates.

4. COLLECTION OF RENTS. Prior to the occurrence of an Event of
Default under this Assignment, Assignor shall have the right to collect said rents, income and
profits from the Lease and to retain and use the same; provided, however, that even before
default occurs no rent more than two months in advance shall be collected or accepted without
the prior written consent of the Assignee.

5. REPRESENTATIONS AND WARRANTIES OF BORROWER.
Assignor warrants and covenants to Assignee as follows:

a. A true and correct copy of the First Assignment and the Lease is
attached hereto as Exhibit A.

b. The Assignor has full right and title to assign the Lease and the
rents, income and profits due or to become due thereunder;

c. the terms of the Lease have not been changed from the terms in the
copy of the Lease attached hereto as Exhibit A;

d. other than the Original Assignment, no other assignment of any
interest 1n the Lease or the rents, income and profits due or to become due thereunder has
been made;

e. there are no existing defaults under the provisions thereof: and
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f. Assignor will not hereafter cancel, surrender or terminate the
Lease, or exercise any option which might lead to such termination of the Lease, or
change, alter or modify the Lease or consent to the release of any party liable under the
Lease or to the assignment of the Lessee's interest in the Lease without the prior written
consent of the Assignee.

6. EVENTS OF DEFAULT. The following shall constitute an Event of
Default under this Assignment:

a. Failure of Assignor to keep any written promise Assignor has
made to Assignee;

b. Failure of Assignor to comply with or to perform when due any
other term, obligation, covenant or condition contained in this Assignment or in any of
the Loan Documents;

c. Failure of Assignor to comply with or to perform any other
material term, obligation, covenant or condition contained in any other agreement
between Assignee and Assignor;

d. The occurrence of any Event of Default under the Loan Documents
or any other documents related to loans or financial accommodations extended by
Assignee to Assignor or any of its affiliates; and

e. The default by the Assignor under the terms of the Lease.

7. RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default
occurs under this Assignment, Assignor hereby authorizes the Assignee, at its option, to enter
and take possession of the Railcars and to manage and operate the same, to collect all or any
rents accruing therefrom, to lease or re-lease said Railcars or any part thereof, to cancel and to
modify the Leases, to bring or defend any suits in connection with the possession of the Railcars
in its own name or Assignor's name, to make repairs as Assignee deems appropriate, and to
perform such other acts in connection with the management and operation of said Railcars as the
Assignee, in its discretion, may deem proper. The receipt by the Assignee of any rents, issues or
profits pursuant to this Agreement after the institution of foreclosure or any other proceedings
under the Loan Documents or otherwise shall not cure such default nor affect such proceedings
or any sale pursuant thereto.

8. INDEMNIFICATIONS. Assignee shall not be obligated to perform or
discharge any obligation or duty to be performed or discharged by Assignor under the Lease or
any future leases, and the Assignor hereby agrees to indemnify the Assignee for, and to save it
harmless from, any kind and all liability arising from any of said leases or from this assignment,
and this assignment shall not place responsibility for the control, care, management or repair of
the Railcars upon the Assignee nor make the Assignee responsible or liable for any negligence in
the management, operation, upkeep, repair or control of said Railcars resulting in loss or injury
or death to any tenant, licensee, employee or stranger.
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9. ADDITIONAL OBLIGATIONS. Any expenditures made by the
Assignee in curing any default on the Assignor's behalf, with interest thereon at the highest rate
for which it is now lawful to contract, shall become part of the debt secured by this Assignment
and the other Security Documents.

10. MISCELLANEOUS PROVISIONS. The following miscellaneous
provisions are a part of this Assignment:

a. Additional Assurances. The Assignor will, on request of the
Assignee, execute any other documents or instruments that Assignee deems necessary or
appropriate to evidence the assignment granted hereby and assignments of any future
leases affecting any part of the property leased pursuant to the Lease.

b. Termination of Assignment. The full performance of said
mortgage and the duly recorded release or satisfaction of said mortgage shall render this
assignment void.

c. Absolute Assignment. Notwithstanding any provisions herein to
the contrary, this Assignment is intended to be an absolute assignment from Assignor to
Assignee and not merely the passing of a security interest. The rents and leases are
hereby assigned absolutely by Assignor to Assignee, contingent only upon the occurrence
of a default.

d. Amendments. This Assignment, together with any other Loan
Documents and any other documents related to loans or financial accommodations
extended by Assignee to Assignor or any of its affiliates, constitutes the entire
understanding and agreement of the parties as to the matters set forth in this Assignment.
No alteration of or amendment to this Assignment shall be effective unless given in
writing and signed by the party or parties sought to be charged or bound by the alteration
or amendment.

e. Applicable Law. This Assignment has been delivered to Assignee
and accepted by Assignee in the State of West Virginia.

f. SUBMISSION TO JURISDICTION AND VENUE. IF THERE
IS A LAWSUIT, ASSIGNOR AGREES UPON ASSIGNEE'S REQUEST TO SUBMIT
TO THE JURISDICTION OF THE COURTS OF THE STATE OF WEST VIRGINIA
AND THE LAYING OF VENUE IN THE COURTS OF KANAWHA COUNTY, WEST
VIRGINIA.

g. Governing Law. This Assignment shall be governed by and
construed in accordance with the laws of the State of West Virginia without regard to
conftlict of laws principles.

h. Attorneys' Fees; Expenses. Assignor agrees to pay upon demand
all of Assignee's reasonable costs and expenses, including reasonable attorneys' fees and
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Assignee's legal expenses, incurred in connection with the enforcement of this
Assignment. Assignee may pay someone else to help enforce this Assignment, and
Assignor shall pay the reasonable costs and expenses of such enforcement. Costs and
expenses include Assignee's reasonable attorneys' fees and legal expenses whether or not
there is a lawsuit, including reasonable attorneys' fees and legal expenses for bankruptcy
proceedings (and including efforts to modify or vacate any automatic stay or injunction),
appeals, and any anticipated post-judgment collection services. Assignor also shall pay
all court costs and such additional fees as may be directed by the court.

1. Caption Headings. Caption headings in this Assignment are for
convenience purposes only and are not to be used to interpret or define the provisions of
this Assignment.

]. Notices. Unless otherwise specifically provided herein, any notice
or other communication required or permitted to be given shall be in writing addressed to
the respective party as set forth below and may be personally served, telecopied or sent
by overnight courier service or United States mail certified or registered and shall be
deemed to have been given: (i) if delivered in person, when delivered; (ii) if delivered by
telecopy, on the date of transmission if transmitted on a Business Day before 4:00 p.m.
(West Virginia time) or, if not, on the next succeeding Business Day; (iii) if delivered by
overnight courier, two Business Days after delivery to such courier properly addressed;
or (iv) if by United States mail, four Business Days after deposit in the United States
mail, postage prepaid and properly addressed. Notices shall be addressed as follows:

(i) - inthe case of the Assignor, to:

MWN Marketing, LLC
6655 Wyndwatch Dr.
Cincinnati, OH 45230

(ii)  in the case of the Assignee, to:
MVB Bank, Inc.
400 Washington Street, E
Charleston, WV 25301

with a copy not constituting notice to:

Ryan White, Esq.
PO Box 18387
South Charleston, WV 25303

or in any case, to such other address as the party addressed shall have previously
designated by written notice to the serving party, given in accordance with this Section.
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A notice not given as provided above shall, if it is in writing, be deemed given if and
when actually received by the party to whom given.

k. Power of Attorney. Assignor hereby appoints Assignee as its true
and lawful attorney-in-fact, irrevocably, with full power of substitution to do the
following upon the occurrence of an Event of Default: (1) to demand, collect, receive,
receipt for, sue and recover all sums of money or other property which may now or
hereafter becomes due, owing or payable from the Lease; (i) to execute, sign and endorse
any and all claims, instruments, receipts, checks, drafts or warrants issued in payment for
the Lease; (iii) to settle or compromise any and all claims arising under the Lease, and, in
the place and stead of Assignor, to execute and deliver its release and settlement for the
claim; and (iv) to file any claim or claims or to take any action or institute or take part in
any proceedings, either in its own name or in the name of Assignor, or otherwise, which
in the discretion of Assignee may seem to be necessary or advisable. This power is given
as security for the Indebtedness of Assignor to Assignee, and the authority hereby
conferred is and shall be mrrevocable and shall remain in full force and effect until
renounced by Assignee.

L. Notice to Lessee. Assignor hereby authorizes the Assignee to give
notice in writing of this assignment at any time to the Lessee under the Lease.

m. Severability. If a court of competent jurisdiction finds any
provision of this Assignment to be invalid or unenforceable as to any person or
circumstance, such finding shall not render that provision invalid or unenforceable as to
any other persons or circumstances. If feasible, any such offending provision shall be
deemed to be modified to be within the limits of enforceability or validity; however, if
the offending provision cannot be so modified, it shall be stricken and all other provisions
of this Assignment in all other respects shall remain valid and enforceable.

n. Successor Interests. Subject to the limitations set forth above on
transfer of the Lease, this Assignment shall be binding upon and inure to the benefit of
the parties, their successors and assigns.

0. Waiver. Assignee shall not be deemed to have waived any rights
under this Assignment unless such waiver is given in writing and signed by Assignee.
No delay or omission on the part of Assignee in exercising any right shall operate as a
waiver of such right or any other right. A waiver by Assignee of a provision of this
Assignment shall not prejudice or constitute a waiver of Assignee's right otherwise to
demand strict compliance with that provision or any other provision of this Assignment.
No prior waiver by Assignee, nor any course of dealing between Assignee and Assignor,
shall constitute a waiver of any of Assignee's rights or of any of Assignor's obligations as
to any future transactions. Whenever the consent of Assignee is required under this
Assignment, the granting of such consent by Assignee in any instance shall not constitute
continuing consent to subsequent instances where such consent is required and in all
cases such consent may be granted or withheld in the sole discretion of Assignee.
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p. Applicability.  Each agreement, representation, warranty, and
provision hereof shall be binding on Assignor.

g. Inconsistency. To the extent that this Assignment is inconsistent
or in conflict with any other agreement or assignment between the parties, the terms of
this instrument shall govern.

IN WITNESS WHEREOF, the Assignor and the Assignee have caused this
Assignment to be duiy executed and delivered by their proper and duly authorized officers as of

this £~ day of Mer 20432014

MWN MARKETING, LLC,
An Ohio Limited Liability Company

By: Wd%‘f/ln

Name: pHartc weldmey
Title: pfanmbe

MVB BANK, INC., a West Virginia banking
corporation

By//ﬁz\z{k

Name: Lowrs S A){J«o
Its: V. £
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STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

The foregoing instrument was acknowledged before me this é - day of

Febrdary, 2014, by /MW/LMC'&? 4/{%&% of MWN Marketing, L.LC., an Ohio

Limited Liability Company, on behalf of MWN Marketing, LLC.

My commission expires — /S - 20/6

5-- Yk ol et i e T 0 Y (S ) I R P L T g

T OprGAL BEAL T
, ﬂl\m NOTARY PUBLIC {
et 2 ey swEOFwESTVRGNA
1 _/ ;,éff&‘“?‘ MAUREEN . GUNNELL

| s, [ e Home Sho

e g;;ﬁ o he Home Show s Notary Public
{ gt Hurricane, WV 25526
¥

t4y Commlssica Explres Dec. 16, 2018 t

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

The foregoing instrument was acknowledged before me this é] & dayof
A%, 2014 ., by b‘)M ( 74?\76’&1](’9 {/&Ké 'Pmﬂ;{a—ﬁf MVB Bank, Inc., a West Virginia

Ranking Corporation, on behalf of MVB Bank, Inc.

My commission expires 2 (< ’20(,6

o s i e s L i R L R R T L
Sty DFFICIAL BEAL
NOTARY PUBLIC
, STATE OF WEST VIRGINIA

MAUREENF. %ENNELL Notary PU.bhc

Home Show
T??Ct?;?&v%r?e

T My Comi;:f;:i%?‘fxplres Dec. 15 2016 t

A o L L

et o g ot

St

e e e e v L S

e ]

P
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EXHIBIT A
ASSIGNMENT AND ASSUMPTION AGREEMENT
AND

MASTER LEASE AGREEMENT

See attached
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ASSIGNMENT AND ASSUMPTION AGREEMENT

Fhis  ASSIGNMENT  AND  ASSUMPTION  AGREEMENT  ("ASSHGNMENT  AND
ASSUMPTION AGREEMENT™L. dated as of January 1. 20130 entered mto by and berween RALL
CONNLECTION INCO("ASSIGNOR L o West Virginda corporation, and ADWN MARKETING, LLC
("ASSIGNEE"). a Ohto limited liability corparation,

ASSIGNEE purchased. among other things, the ratlcars described on Schedule T attached hereto
(the "CARS"Y from athird party which the ASSIGNOR was not partied to:

WHEREAS, the CARS are subject to the Lease identitied on Schedule [ {the "LEASE");

NOW., THEREFORE, for and in consideration of the premises and mutual covenants contained
herein, ASSIGNOR and ASSIGNEE agree as foliows:

P, ASSIGNOR hereby. assigns and transters ail ol its right, title and interest in and to the LEASE
tee ASSTGNEE without recourse, warranty or representation of any kind or tvpe whatsoever. except the
representations.

2. ASSIGNEE hereby assumes all of the obligations of ASSIGNOR as Lessor under the £ EASE,

exeept for obligations that arose prior to the date of this ASSIGNMINT AND ASSUMPTION
AGREEMENT.
3. ASSIGNELE shall indemmify and hold ASSIGNOR harmless from and against any and all
costs, claims, labilities and causes of action. including, but not Bmited to, attorneys’ fees and cosis of
defending such claims and causes of action (collectively. "CLAIMS™), arising from events aud
accurrences from the date of this ASSIGNMENT AND ASSUMPTION AGREEMENT with respect o
the CARS and the [LEASE.

4. ASSIGNOR shall indemnify and hold ASSIGNEE harmless from and againgt CLAIMS
arising from events and oceurrences prior to the date of this ASSIGNMENT AND ASSUMPTION
AGREEMENT with respeet o the CARS and the LEASE.

5. This ASSIGNMENT AND ASSUMPTION AGREDEMENT shall inure to the benefit of, and
shall e binding upon. ASSIGNOR, ASSIGNEL, and their respective successors and assigns,

6. Amendments to this ASSIGNMENT AND ASSUMPTION AGREEMENT may be made only
v an instrument or instruments i writig sigaed by authonzed representative of both partics herelo,



IN WITNESS WHEREOEF,  ASSIGNOR amd ASSIGNLE hiave caused tirs ASSIONMENT AND
ASSUAPTION AGREEMENT 10 be oxecuted and defrvered by their duly awhorized representalives a3
of the date set forth above. and shall be effective on that set sorth date.

RALL CONNECTION, INC.
(ASSIGNOR)

Name: Warren K Hizpinhotham

Title: Vige President

MWN MARKETING, LLC
(ASSIGNEE)

N . A

Name: Mark Mackey

Tisle: Menther




SCHEDULEL
TG

ASSIGNMENT AND ASSUMPTION AGREEMENT
DESCRIPTION OF CARS:

Ninety (903 348 o capacity. steel bodied. open top hopper ratlcars bearing reporting marks:

MWNX | 313 | | MWNX | 560 | | MWNX . 695 . MWNX 927
 MWNX | 366 MWNX | 561 CMWNX ;711 0 MWNX | 930
MWNX | 400 MWNX | 563 | | MWNX 713 . MWNX = 932
. MWNX 416 MWNX | 573 CMWNX | 730 ¢ MWNX | 950
CMWNX | 427 | MWNX | 586 | | MWNX | 731 | MWNX @ 967
CMWNX | 428 | | MWNX | 587 | © MWNX | 734 | MWNX 978
CMWNX | 429 MWNX | 590 CMWNX | 735 | MWNX 994

MWNX | 435 | MWNX | 598 | | MWNX | 736 | MWNX - 1001
CMWNX | 441 MWNX | 601 | | MWNX | 754 | @ MWNX 1032

MWNX . 460 | | MWNX | 602 | | MWNX 756 | MWNX 1033
CMWNX | 462 | | MWNX | 611 MWNX | 761 | - MWNX 1039

MWNX | 466 | MWNX | 620 MWNX . 762 CMWNX . 1071
CMWNX | 468 | MWNX | 624 | | MWNX | 777 MWNX 1075

MWNX 477 MWNX | 628 MWNX | 781 | MWNX ' 1079
CMWNX | 481 MWNX | 636 | MWNX |, 823  MWNX | 1091
CMWNX | 487 MWNX | 642 MWNX | B53 - MWNX 1095

MWNX | 511 MWNX 645  © MWNX | 867 . = MWNX @ 1106
CMWNX 522 MWNX | 643 | | MWNX | 876 MWNX 1121

MWNX | 523 MWNX | 658 | | MWNX 882 ©  MWNX 1127
CMWNX | 524 MWNX | 670 CMWNX 908 MWNX 1133
CMWNX | 546 MWNX | 675 CMWNX | 911 MWNX - 1136
- MWNX | 548 MWNX | 678 | ¢ MWNX @ 921
CMWNX | 557 | MWNX | 687 | MWNX , 926

LEASE: Schedule Neoo ! dated December 19 2012 wo Master Net Railear Feose dated December 19,
2001 2 between Rail Connection. Ine. and Peabody COALSALES, LLC



MASTER NET RAILCAR LEASE

THIS MASTER NET RAILCAR LEASE (this "Agreement™ s dated as of [Jo0 ¢ /7 rh . 2012, between
RAIL CONNECTION. INC.. a West Virginia corporation, or #5 assigns {"Lessor”). and Peabody
COALSALES. LLC. a Delaware limited liability company ('Lessee™)

1 SCOPE OF AGREEMENT

A Agreement to Lease Lessor agrees o lease o Lessee and Lessee agrees to lease from
i essor the railroad cars {each a "Car’) described in the schedules executed pursuant hereto by Lessor
and Lessee from time (o time (each, a "Schedule™).

B, Schedules Control. Each Schedule shail incorporate therein all of the terms and
conditions of thys Agreement and shall constifute a part of this Agreement to the same extent as if the
provisions hereof were set farth in full therein. provided that the terms of any Schedule shall controf, as to
Cars descubed in such Schedule, over any incansistent terms elsewhere in this Agreement,

C. Definitions. All capitalized terms which are not defined herein are defined in Rider A
attached herete and made a pant hereof. Terms defined in the singular shall have a correlative meaning
when usaed in the plurat and vice versa. Any reference to any agreement. document, schedule, exhibit or
rider shali mean such agresment, document, schedule, exhibit or rider as amended, modified or
supplementad from time to time. Any reference to a "Section” or "clause” shall mean a Section or clause
of this Agreement uniess specifically designated otherwise.

2. TERMS, ACCEPTANCE

This Agreement shal reman in full force until terminated as to all Cars descrbed in all
Schedules. Each Car shall be subject to this Agreement on the date identified as the lease
commencement date in the applicable Schedute (the "Lease Gommencement Date").

The lease term ithe “Lease Term™) with respect to any Car shall commence on the date identified
as the lease lerm commencement date in the applicabie Schedule (the "Lease Term Commencement
Date") and, unless this Agreement is sooner terminated with respect to such Car (or all Cars subject to a
Scheduie) pursuant to Section 8 or Section 10. shall expire on the later to occur of the date identified as
the iease term expiration date on the applicabie Schedule (the "Lease Term Expiration Date”) or the date
on which all the Cars are returned to and accepted by Lessor in the condtion required hereunder as set
forth in the applicable Schedule

3 RENT

A Rent Payable, Net Lease. lessee shall pay Lessor rent as set forth on each Schedule at
stich place as Lessor may designate to Lessee Al rent and other amounts payable hereunder shall be
paid without notice or demand and without counterclaim, deduction, reduction. abatement or setoff of any
kind whatsoever The operation and use of the Cars shall be at the risk of Lessee and not of Lessor and
the obligation of Lessee to pay rent hereunder shall be absolute and unconditional under all
circumstances. This Agreement shail not terminate, nor shall the respective obligations of Lessor or
Lessee be atherwise affected, by reason of any defect in or damage to or loss of possession of loss of
use or destruction of all or any of the Cars from whatsoever cause. any liens, encumbrances or other
restriction against Lessee's use of any or all of the Cars, the interference with such use by any perscn,
the invalidity or unenforceability or (ack of due authonization of this Agreement. any insolvency of or any
bankruptcy. recrganization or similar proceeding against Lessee. of for any other cause whether simiar
or dissimilar to the foregeing. it being {he intention of the parties hereto that the rents and other amounts
payable by Lessee hereunder shall continue 1o be payable in all events in the manner and af the times

.



herain provided unless and until the obligation to pay the same shall be temnated pursuant to the
express provisions of this Agreement To the extent permitted by appiicable law, Lessee hereby waives
any and all rights which it may now or hereafter have (o terminate, cancel, gut or surrender the lease of
any Car except in accordance with the express tarms heragf Each rent or other payment made by
Lessee hersunder shall be final and Lessee shall not seek to recover alf or any part of such payment from
| essor for any reason whatsoever except as may be expressly set forth herein andfor for errors 1n biling
contestad in good faith in writing by Lessee. Nothing in this Section shall be construed as a prohibition of
or restriction against an assertion of any claim or cause of action by Lessee with respect to any person i
an independent action

B. Overdue Payments. If Lessee has not pad rent or other amounts payable hereunder for
a period of ionger than ten (10) days after the same shall become due and payable, Lessee shall pay
Lessar, as additional rent, interest on such unpaid sum from its due date to the date of payment by
Lessee at the Late Charge Rate. Any costs incurred by Lessor in collecting rent or any other sum of
money due under this Agreement wrongfully withheld by Lessee. including, but not limited to. reasonable
attorneys' fees, will be paid by Lessee.

C. Holdover Rent. Until any Car s returned to and accepted by Lessar in the condition
required hereunder. Lessee shali continue to pay rent for such Car and to comply with all other payment
and other obligations under this Agreement as though such expiration or other termination had not
occurred. If. by the applicable Lease Term Expirstion Date. Lessee has not returned any Car, Lessor may
charge. and Lessee shall pay Lessor upon demand, one hundred fifty percent {150%) of the rentin effect
for such Car immediately prior to expiration or termination of the Lease Term of such Car. Such additional
charge will not take effect without ten (10} days prior written notice by Lessor. Nothing in this Section shall
give Lessee the right to retain possession of any Car after the expiration or cther termmation of this
Agreement with respect 1o such Car.

4 MAINTENANCE: REPORTING MARKS

Al Maintenance and Repairs. Warranties. Lessee shall at its sole cost and expense cause
ail Maintenance to be performed in a imely manner and Lessee shall pay for ail repairs and Maintenance
required for repairs and damage | essee shall notify Lessor promptly after becoming aware of any
material damage o any of the Cars. In the event such damage requires repairs to any of the Cars alt such
repairs shall be acceptabie to Lessor. In additian, if any Car part (including. but not limited to, fitings,
appirances and appurtenances) is damaged, lost or removed without the consent of Lessor, Lessee shali
e liable therefor, regardless of the cause thereof. If any Car suffers corrosion or other damage related to
or connected with the commaodity or other material placed or allowed to accumulate in of on the Car, orto
which the Car is expased, Lessee shall be lable for such damage. regardless of how caused and whether
or not due to Lessee's negligence. Such damage shali not be considered ordinary wear and tear. it shall
be conclusively presumed that sach Car was free of corrosion or other commodity-related damage on the
Delivery Date for such Car For the avoidance of doubt, there shaii be no rent credit for any Car dusing
any pariod when such Car is in a shop or othenwise out of service in connection with any Maintenance ar
repairs.

Lessor shalf use its best efforts to assign to Lessee, for the Lease Term and any renewal term of
the appiicable Schedule, alf the rights and benefits of the manufacturers warranty applicabie to the Cars
isased thereunder, f any: provided that in the avent Lessor is successfu! in securing such assignment, al
such rights and henefits shall automatically, without notice or any further action, become the nghts and
henefits of Lessor at the expiration or earlier temination of this Agreement with respect to such Schedule.
Lessee agrees to take any action reasonably requested by Lessor to effect the fore-going re-assignment
to Lessor. if any.

B. Replacement Parts. Lessee may remove from any Car property consbituting a par
thereof for repair. repiacement or any other purpose consisient with this Agreement. Ownership of any
such property removed from any Car shall remain vested in Lessor until ownership of property in
replacement for such property vests in Lessor as orovided below. at which time ownership of such
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remavad propesty shall vest in Lessee without further act. Any and all changes or replacements or
additions to any Car or pan therecf made by {essee or any other party shall constitute accessions to
such Car and, withou! cost or expense (o Lessor. tifle thereof shall be immediately vested in Lessor.
except for property temporanily installed pending repair or permanent replacement of the removed
propery and except as provided in Section 4G

C Reporting Marks Except as described in the applicable Scheduie, no lettering ar marking
of any kind shall be placed upon any of the Cars by Lessee or any other person except with the paor
written consent of Lessor,

If the AAR reporting marks on the Cars are registered in the name of or controlled by,
Lessee. Lessae shall, at its expense, register the Cars and file or have filed all required initial and
ongoing reports with the AAR. the STB, the U.S. Department of Transportation. and each other reguiatory
authority having junisdiction over the Cars. Lessee shall compile and maintain records periaining to
Maintenance and billing for such Cars in accordance with the interchange Rules

b Car Hire and Mileages Aliowances. All car lire and mileage allowances shall be retained
by Lessee I the AAR reporting marks on the Cars are registered in the name of. or controlled by Lessor,
Lessor or its agent shali collect the car hire and mileage allowances earned by the Cars. and. subject to
all rules of the tarffs of the raifroads and provisions hereof and of each Schedule, Lessor or its agent shali
remit to Lessee such car hire and mileage allowances as and when received from the raifroads. Car hire
benefits may not be assigned or transferred to or assumed by any other party without the prior written
consent of Lessor

Lessee shall keep records pertaining to the movement of the Cars. and Lessee agrees 1o
promptiy furnish Lessor, (1) upon request, with complete reports of the Car movements (including dates
received. loaded and shipped. commodity, destination and full junction routing). {it} at the beginning of
each calendar year. a report in & form consistent with industry practices showing the totai mieage
traveled by each Car during the prior calendar year. and (i) upon request, any and ail information which
Lesses may receive from railrcad companies or other sources which may be of use to Lessor

E. Railroad Charges. If Lessor is required to make any payments 1o a railroad, due lo
mileage equalization where applicable. resulting from excess empty mieage incuirad by the Cars orthe
empty movement of any of the Cars while they are in Lessee's service. or other transportation. movement
or interchange charges. Lessee agrees to reimburse Lessor for such payments. For the purpose of this
Section the railroad mileage and junction reports shall be prima facie evidence of the facts reported
theramn

Lessee shall be liable for any demurrage, track storage or detention charges imposed in
connection with any of the Cars as well as ioss of or damage to any Car while on any private siding or
track or on any private or industrial railroad of in the custody of any carrier not subject to the AAR Rules
of inlerchange.

F Load Limits, Lessee agrees not to lead any of the Cars in excess of the load limit
stenciled thereon.

G Accessories Except for alteration or changes required by law, Lessee shall not, without
the prior written consent of Lessor, affix or nstall any accessary. part, equipment ar device on any Car i
Lessee has oblained prior written consent of Lessor. all additions, repairs, pans, supplies. accessories,
squpment and devices furnished. attached or affixed to any Car by Lessee shall thereupon become
property of Lessor except for such as may be removed without in any way affecting or impairing the
originally mtended function use. useful ife or value of the Car or damage the Car, and provided further
that Lessee assumes ail financial responsibiiity for any such damage and such damage s repaired oy
Lessee forthwith. Notwithstanding the foregoing. all additions, repairs. parts. supplies. accessories,
equipment and devices furnished, attached or affixed to any Car by Lessee which are (1) not readily



removable without causing damage to the Car, (u) required by any laws of {inj required by the
Maintenance provisions of this Section shall constiute accessions to such Car and beleng to Lessor

& INSPECTION

Lpon rezsonzbie notice to Lessee. Lessor and its agents and employees shall have. dunng
normal business hours and at reasonable times which will not disrupt Lessee's operations, the right of
access to Lessee's premises for the purpose of inspecting the Cars and the Lessee’s records relating to
the Cars In addition. if requested by Lessor. Lessee shail cooperate with and assist Lessor in obtaining
access Lo premises other than Lessee's in order that Lessor and its agents and empioyees may inspect
the Gars or otherwise carry out the purposes and mntents of this Section.

8 INSURANCE

A, During the temm of this Agreement, Lesses shall. at its sole cost and expense, keep or
cause to be kept with insurance comparnias acceptable to Lessor. (i) comprehensive general hability
insurance. including products liability and contractual coverage for the liabiliies assumed under this
Agreement, without exclusion for punitive damages. hazardous materials transportation or otherwise,
against liabilities and claims far injuries to persons (including injures resulting in death). environmental
restoration and property damage in a combined single imit of not iess than Five Million Dollars
(%5.000.000) per occurrence or such greater amount as Lessee maintains; (i) all nisk property damage
Instirance reiating to loss or damage o the Cars in amounts not less than the applicabie Settiement Value
and with such deductibles that are reasonably satisfactory to Lessor. and (ii) any adddional insurance as
may be required by applicabte laws, rules or regulations. In no event shall Lessee maintain insurance in
amounts less than, or containing provisions less favorabie {from the viewpoint of Lessor} than, insurance
maintained by Lessee with respect to other cars owned or leased by it.

Lessee shall furnish to Lessor concurrently with the execution hereof and within thirty
{30} days prior to each policy expiration or replacement thereof, written certificates. and upon request.
other evidence of maintenance of insurance satisfactory to Lessor {1} showing that the sbove-delineated
insurance has been procured and is being properly maintained: {ii} showing the premiums therefor are
natd: (i} specifying the name of the insurance carrier. the policy number or numbers. and the expiration
date or dates: and (iv) in the case of property damage insurance. naming Lessor or its designee(s) as
loss payee. and in the case of liability insurance naming Lessor and its respective officers. directors,
agents, employees, successors and assigns, including any assignee of any secusity interest in the Cars
{the "Additional Insureds”) as additional insured.

Insurance shall be suitably endorsed, naming Lessor. Lessor's designee(s). if any, and
the Additional insureds. and shall provide for not less than thirtty (30} days' prior written notice of any
intended cancellation of or malerial change in such coverages, or any part thereof. Such insurance shail
further provide that as to the interests of Lessor, Lessor's designee(s) and the Additional insureds, this
insurance shall be neither impaired nor invatidated by any act or neglect of the named insured or by
faifure of the named insured to comply with any warranty or condition. Insurance shall be primary without
right of contribution from any insurance mainiained by Lessor and shall not pemit rights of subrogation

B In the event any of the Cars shall not be adequately covered by such msurance at any
tme during the term of this Agreement, or should Lessor be given natice of an intended cancellation of
such insurance. Lessor shall have the nght. at its option. (1) to purchase the above-descnbed types of
nsurance and to recover from the Lessee the premuurns expended by the Lessor for such insurances; or
(21 declare this Agreement in default and proceed as provided with Section 10B. Lessee shall fully
cooperate with Lessor to prepare and file proofs of loss.



TAXES

=l

A Lessae shal ne responsible for reporting and paying, and shall indemnify on demand
Lassor and s Affihates and the respective officers. directors, employess, agents. SucCessors and assigns
of any of the foregoing for. any and all taxes. fees and other governmental charges {including. but not
fmided to, sales, use. Property Tax, and gross receipts taxes and all fines. penalties. interest and other
additional charges relating thereto) imposed by any governmental autherity or other taxing authorty in
any junsdiction upon or with respect to or in connection with or as a result of the transactions
contemplated in this Agreement. including (but not limited to) the acquisition. delivery. ownership,
possessian, use. operation. presence, leasing. subleasing. Maintenance. Mandatory Modification. repair,
removal. replacement. substitution, alteration, reconstruction. improvement, storage, return,
repossession. sale or other disposition of. or transfer of title to, any Car or any part thereof. or the accrual.
receipt or payment of any amount payable or receivable pursuant to this Agreement or any Schedule
"Taxes"), provided that (i) Lessee will not be responsible for sales taxes imposed in connection with
Lessor s voluntary sale of any Cars untess such sale occurs in connection with an Event of Defauit or an
Event of Loss, (if) Lessee will not be respossible for Taxes n respect of any Car to the extent such Taxes
arise from acts or events which occur priot to the delivery of any Car hereunder or after such Cars have
been returned tc and accepled by Lessor in accordance with the provisions of this Agreement. and (il
with respect to any Car that bears reporting marks controlled by Lessor. Lessor will file and pay all
Property Tax on such Car and Lessee will resmburse Lessor therefar within twenty {20) days after receipt
of L.essor's invoice therefor.

B Taxes Excluded Nothing herein shail be construed to require the Lessee to be
responsible for (i) taxes included in the cost of the Cars used to calculate the rent hereunder; {#) taxes
imposed by any federal. state or local government. or any political subdivision thereof which are based
upon, measured by of in respect to gross or net income {including all taxes which are in substitution for, in
the nature of, or in lieu of a gross or net income tax): (i) taxes on items of preference or any minimum
tax: (iv) value added taxes: (v} business and occupation taxes: {vi) franchise taxes: (vii) taxes based upon
the Lessor's capital stock. net worth or conduct of business: or {viil) fines and penaities to the extent due
to the acts or omissions of Lessor

C. Contest. Provided that no Event of Default shall have occurred and be confinuing, Lessee
shail have the right to contest or protest. in Lessee's own name. any Taxes for which it 15 responsible.
Such contest shall not, in Lessor's reasonable judgment, result in any matenal danger of sale fofeiture,
or foss of the Cars. I a written claim is made against Lessor for Taxes with respect 1o which Lessee may
te fiable. Lessor shall immediately give Lessee notice in writing of such claim and shall furnish Lessee
with a copy of the claim raceived from the taxing authorty. Failure of Lessor to provide Lessee with
timely notice shall release Lessee from any lability relating to said claim to the extent Lessee suffers any
irreparable harm which Lessee could have avoided had Lessee received timely notice. If Lessee is not
able to contest any Tax for which it is responsible in &s own name. Lessor shall. if requested by Lessee
and if advised by #s own tax counsel that such contest is reasonably likely to succeed. contest in its own
name hut at Lessee’s expense, the validity. applicability or amount of such Tax. provided that Lessor shall
not pe required to contest any ciaim which 1s for an amount less than Ten Thousand Dollars (310.000.00)

B The obligations of Lessee. as expressly set forth 1n thus Section 7. shall survive and
comtinue it full force and affect, notwithstanding the expiration or eariier termination of this Agreemeant or
any Schedule

g RISK OF LOSS; CASUALTY CARS

A Risk of Loss Lessee hereby assumes ail sk of loss. damage. theft. taking. destruction
confiscation or requisition. partial or carmplete. of or te each Car, however caused or occasioned. such
rsk to be borne by Lessee with respect to each Car from the Lease Commencement Date, and
continuing until the expiration or other jemination of the Lease Term




B Event of Loss inthe event (i) any Car s jost. stolen. totally damaged or destroyed. (i}
any of the Cars, or the fithings. appiiances or appurtenances thereto, shall be worn out, lost, stolen
damaged (ordinary wear and tear excepted) or destroyed either as a result of the acts of Lessee’s
employees agents, o customers, of from any commodity or other matenal lbaded therein or thereon of
ior any other reason whatsoever. (i) title to any Car is taken or requisitioned by condemnation or
otherwvise of (Iv) any use of any Car s taken or requisitioned by condemnation or otherwise for a pencd
exceeding the Lease Term therefor (any such occurrence being hereafter cailed an "Event of Loss™), then
in each such case the rental with respect to such Car shall tenminate effective as of the date on which
Lessor recelves the Seftlement Value for such Car and ali other amounts dug by Lessee o Lessor in
respect of such Car Upon receipt by Lessor of the Settlement Value and all other amounts cue by
Lessee to Lessor in respect of such Car, Lessor shall convey all right. title and interast in and to such Car
by delivery of a duly executed bill of sale or such other transfer documentation as Lessee may reasonably
request. free and clear of all rens and encumbrances. Lessee shall promptly pay to Lessor the Settlement
Value for any Car that has suffered an Event of Loss.

c Substitution of Cars. Lessoer shail have the nght. but shall not be obligated. to substitute
for any Car suffering an Event of Loss another Car of the same type and capacity and the rentai with
respect to such substituted Car shall commence upon delivery of such substituted Car fo Lessee.

D L oss or Damage to Commodity iessor shall not be hable for any loss of or damage to
commodities, or any part thereof loaded or shipped in or on the Cars. and Lessee agrees to assume
financial responsibility for any such loss or damage.

9 POSSESSION AND LISE

A Lessee shall (i} be required to preserve the Cars in the same good repair. operating
condition and working order as when delivered to Lessee hereunder in accordance with the Interchange
Bulas and the rules of the FRA (ordinary wear and tear excepted} and suitable for loading all commodities
nsted on the applicable Schedule, (i) use the Cars sclely for the purpose for which the Cars are intended
as specified in the applicabie Schedule: {iit} maintain records for any Maintenarice performed on any Car
in accordance wilh the Interchange Rules; (v} use and mantain the Cars predominantly in the United
States, and (v] comply with ali applicable government laws, regulations, requirements and ruies including.
sut not limited to, the Interchange Ruiges and the rules of the FRA with respect to the use and operation of
each Car.

B {essee shall not, directly or indirectly, {i) encumber or dispose of any Car or any part of
any Car or permit any lien or encumbrance to be entered or levied upon any Car or this Agreement
except as expressly contemplated in Section 9C below. or Permitted Liens, provided, however, that
Lessee shall be under no obligation to discharge any such lien or encumbrance until the end of the Lease
Term so iong as it is contesting in good faith and by appropriate legal proceedings such lien or
encumbrance and the nondischarge thereof does not. in the reasonable judgment of Lessor. result in any
material danger of sale. forfeiture. of loss of any of the Cars: (i} alter or modify in any way the physical
structure of any Car except as expressly permitted by this Agreement, (i) use any Carin untt train service
ar other designated high mileage usage unless the applicable Schedule provides otherwise. (iv; permit
any Car to be foaded with any Hazardous Material. (v} use or permit any of the Cars to be used or
mantained in viclation of any restriction set forth in the Schedule applicable thereto.

C. This Agreament shall be binding upon and shali inure to the benefil of the parties hereto
and therr respective successors and assigns, PROVIDED, HOWEVER, THAT LESSEE MAY NOT,
NITHOUT THE PRIOR WRITTEN CONSENT OF LESSOR. PLEDGE OR ASSIGN THIS AGREEMENT
OR ANY OF ITS RIGHTS OR OBLIGATIONS HEREUNDER OR SUBLEASE OR ASSHGN ANY CARS
TOANY PARTY Any purporied assignment or sublease m viclation hereof shall be vod

B. Lessee agrees to indemnify Lessor and shall, on demand, promptly reimburse Lessor on
an After-Tax Basis for any costs. duties, loss of depreciation. penalties and interest suffered by Lessar
due solely to use of any Car outside the United States while the Car is subject to this Agreement
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nncluding any pencd between the expiration or termination of this Agreement and the return of such Car
to Lessor in the condition required in Section 11B) This obligation shal! survive the expiration or earlier
termmation of any Schedule and this Agresment

&= Mandatory Modifications inthe event the U.S Department of Transportation or any
other govarnmental agency or nongovernmental organization having jurisdiction over the operalion,
safety or use of ralroad equipment requires any Mandatary Modification to any Car subject to this
Agreement in order to qualify them for operation in ralroad interchange. whether prior to or after
praduction of the Cars, Lessee shall promplly nobfy Lessor, and Lessor, at its expense. shall cause such
Mandatory Modification to be made. Rent will not abate and no rental credits will be rssued on any Caris)
entenng the shop for any Mandatory Modification. Lessee agrees to pay an additional monthly charge of
One Dollar and Seventy-Five Cents {$1.75) for each One Hundred Doilars (3100 00) expended by Lessor
on such Car. Any and all changes or replacements or additions to any Car(s} or part thereof made by
i_Lessee shall constitute accessions to such Car(s} and, without cost or expense to Lessor, title thereto
shall be immediately vested in Lessor. Notwithstanding the foregoing, in the event Lessor in its sole
discretion determines that it would not be economical ta make such Mandatory Modification in view of the
estimated remaining useful fife or condition of such Car. Lessee shall have the option to make such
Mandatory Modification at Lessee's scle cost and expense. Shouid both Lesser and Lessee elect not to
make such Mandatory Modification such Car shall be permanently removed from Lessee's service and
the rental with respect to such Car shalt terminate upon the date such Mandatory Modification is so
required to be made.

10 DEFAULT. REMEDIES.

A The occurrence of any of the following events shall be an event of default {an "Event of
Default”) with respect to this Agreement;

(1 Lessee (1) fails to pay when due any instaliment of rent or any other amount due
hereunder and such failure continues for a period of at least ten (10) business days after
written notice thereof to Lessee or (2} fails te maintain insurance in respect of any or all
the Cars in accordance with Section 8. and/or

£1) Lessee faiis to perform or observe any covenant, condition. of agreement to be
perfarmed or observed by it in this Agreement {other than as specified in Section 10A{H
and 10A(iv}} and such failure cantinues uncured for thity {30) days after writter notice
thereof to Lessee; provided, however, that (in the case of a cure that cannot be effected
by the payment of maney). f (i) such fallure is of a nature that it cannot be cured within
such 30-day perniod, but s capable of being cured. and {ii} Lessee is making diligent
efforts to cure such failure. then such failure shall not constitite an Event of Default until
such faiture has continued beyond ninety (90) days after Lessee shaill have received the
aforesaid written notice: andfor

{13 Lessee files a voluntary petition in bankruptcy or a petition or answer seeking
regrganization or an arrangement with creditors or takes advantage of any other federat
ar state bankruptcy. inscivency or other law relating to the relief of debtors. the
readjustment. composition or extension of indebtedness or recrganization. or without the
application. approval or consent of Lesses, a petition in bankruptcy or for reocrganization
or simiar proceeding 15 filed against Lessee, and the same shalt continue undismissed or
unstayed for a period of sixty (B0} days from the institution of such proceeding, and/or

{1v} Lessee shall make or permit any unauthorized assignment, sublease or transfer of this
Agreement, the Cars or any interest therein: and/or

,,E,
—

Any representation or warranty of Lessee contained in this Agreement shall prove to be
untrue or tncarrect and the interests of Lessor are adversely and matenally affectad
thereby




B Upon the ccourrence of an Event of Defaull. or at any time thereafler so jong as the same
shall be continuing. then Lessor may exercise any one or more of the foliowng remedies and any
additional nghts and remedies permitted by law (none of which shali be excluswve) and shall be entitled to
recaver all its costs and expenses including attornay fees in enforcing 48 nghts and remedies

i Terminate this Agreement as [o any or all of the Cars. without relieving Lessee of any of
its ohligaticns hereunder and recover damages. and/or

(i} Proceed by any lawful means to enforce pedfomance by Lessee of this Agreement:
and/or

(it} Exercise any and all rights of Lessee under any sublease: andicr

{iv) By notice in writing to Lessee, temminate Lessee’s right to possession and use of some or
all of tha Cars. whereupon all nght and interest of Lessee in such Cars shall terminate:
thersupon Lessee shali at its expense promptly return such Cars to Lessor at such place
as Lessor shall designate and in the condition required as provided in Section 11 of this
Agreement; or if Lessee does not so promptly return the Cars on demand. Lassor may
enter upon any premises where the Cars may be Jocated and take possession of such
Cars free from any right of Lessee. and/or

(v} Proceed to recover from Lessee any and all amounts which under the terms of this
Agreement may be then due or which may have accrued to the date on which each Car
15 returned to Lessor and also to recover forthwith from Lessee:

(a3} as Tiquidated damages for loss of a bargain and not as a penalty. all
accrued and unpaid rent for the Cars due on all rent payment dates up to and including
the expiration of the Lease Term discounted at the prime rate as quoted in The Wall
Sireet Journal. less, the rental rate actually received by Lessor for the Cars for the period
up to and including the expiration of the Lease Tern as a result of any subsequent lease
entered into at arms length with an unrelated iessee discounted at the prime rate as
quoted in The Wall Street Journal. as the case may be (such tiquidated damages the
“amount’). togather with interest on such Amount at the Late Charge Rate. and

by any damages and raasonable expenses. in addition thereto which Lessor
shall have sustained by reason of the breach of any covenant or covenants of this
Agreement; and/or

vy Lease, seil or otherwise dispose of the Cars to such parsens. at such price. rental or
other consideration and for such period as Lessor shall elect. Lessor shall apply the
proceeds from such ieasing, sale or other disposition, less all costs and expenses
incurrad in the recovery, repair. storage. renting. sale or dispositian of such Cars
{including costs and expenses in connection with any bankruptcy procesding invelving
i sssae andfor the Cars. ncluding relief from stay motions. cash cofiaterat disputes,
assumptionirejection motions and disputes concerning any proposed disciosure
statement and plan proposed during any such bankruptcy proceeding) toward the
pavment of Lessee's obligations hereunder Lessee shall remain liable for any deficiency

) Lessor's falure to exarcise or delay in exercising any might. power or remedy availabie fo
{essor shall not constitute a waiver or otherwise affect or impair its nghts to the future exercise of any
such right, power or remedy




1 EXPIRATION OR OTHER TERMINATION

A Return of Cars. On the Lease Term Expiration Date, or upon the earher terminahon of
this Agreement with respect to any Car, Lessee. atds sole expense. shall return such Car to Lessor at
the location!s) set forth in the applicable Schedule. o, i an Event of Default shall have oceurred and te
sontinuing. to such locationisy as may be designated by L.essor.

in the event that any Car s not deliverad to Lessor meeting the requirements of this
Section on or before the applicable Lease Term Expiration Date or the date of earhier temmination of this
Agreement, ali of the obligations of Lessee under this Agreement with respect to such Car shall remain in
full force and effect untdl such Car is so delivered to Lessar.

B. Condition Upcn Return Lessee, at its cost, expense and risk, shal return each such Car.
including all load access items and their appurtenances, specal interior fimngs and removable pans, 1o
Lessor at the location{s) described in Sectien 11A and (i) in as good conddion, order and repair as when
delivered to Lessee, ordinary wear and tear excepted: (i) in Interchange Condition in accordance with the
Interchange Rules and FRA ruies in effect on the date the Cars are refurned to Lesser; {iin) free of
Interchange Rule 95 damage: (iv) suitable for loading the commodities allowed m the applicable
Schedule: and (v) clean and free from all accumulations of deposits from commodities transported in or
on it while in the service of Lessee, |n addition, Lessee shall comply with the provisions of each
applicable Section of each Schedute. Nothing in this Agreement or any Schedule shall be construed to
permit the Lessee to return any Car in less than Interchange Condition in accordance with the
Interchange Rules and FRA rules and regulations then in effect

C Hazardous Materials. If it is determined that any Car has been loaded with or used to
transport any Hazardous Materiai, then Lessee shall clean and otherwise restore the Car to the condition
it was in prior to the loading of such Hazardous Material and in a condition suitabie for loading all
commodities listed on the applicable Schedule. 1f Lessee cannot restore the Car to the condition it was in
prior to the loading of such Hazardous Material and in 2 condition suitable for icading all commodities
listed on the applicable Schedule. then Lessor shall have the right. as is sole remedy. to declare the Car
1otally damaged or destroyed for the purposes of Section 8B,

D. Inspection Lesscr shall promptly inspect any Car which is returned to it by l.essee in
accordance with Section 11A Lassee shall be entitled to pafticipate in any such inspaction, provided that
L assee shall not intedfers with the conduct of such inspecticn. Unless Lessor shall notify Lesses within
thirty (30} business days after a Car is returned. Lessor shall be deemed to have accepted the Car as
being in acceptable condition Uniess Lessee shall notify Lessor within five (5) business days of Lessors
notice of unacceptable aspects of the condtion of any Car upon Lessor's inspection of any Car, then
{ essee shall be deemed to be in agreement with the results of Lesscr's inspection. Lessee agrees to pay
Lessor within thirty (30} days of receipt of an invorce for Maintenance or cleaning for which Lessee is
responsible If any Caris not inspected by Lessor and is rejected by the subsequent user or purchaser of
such Car within thirty (30 days of the return of the Car to Lessor in accordance with the provisions of
Saection 11A because such Car is not in the condition required hereunder, Lessee agrees o pay Lessor
within thirty {307 days of rece:pt of an invaice for Maintenance or cleaning for which Lessee is

responsible.

E torage. Lessee agrees, upon request from Lessor. 10 provide free storage of any Car
delvered to Lessor pursuant o this Section 11 for up to mnety (30) cays after delivery of such Car to
Lassor

12 INDEMMNIFICATION.

A Lesses assumes liability for. and unconditionally agrees to indemnify on demand, protect.
save and keep hamless Lessor and 1ts Affiliates, and the respective officers, directors, employees,
agents, S4CCessars and assigns of any of the foregoing (gach, an “Indemnitee’) from and against, and
agrees to pay when due. any and all josses, damages (including, without limitation, consequential
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damages and/or damages to propery. or inury to, or dliness or death of. persons), liabifities, obligations,
penallies, fines. interest, charges. demurrage claims, actions. suits. costs, expenses and disbursements
anciuding reasonable legal expenses) of whatsoever kind and nature. in contract or tort (including. but not
imited to. stnet habdity 10 torty (Aj in any way refating to or ansing out of (1) the iransactions contemplated
in this Agreement. including (but not imited toj the acquisition, delivery. rejection. ownership, possession,
use, operation, presence. leasing. subleasing. Maintenance, repair. removal. Mandatery Modification,
replacement, substitution, alteration. reconstruction. improvement, storage, return, repossession. sale or
other disposition of, or transfer of title to. any Car or any part thereof {including. without Iimitation, any
claim for ioss of lading or damaye asserted by third parties fo be caused by any commadity, hazardous or
toxic substance or matenal, or solid waste). (1) the failure of this Agreement o be duly authorized and
executed by Lessee. () the failure of Lessee to perform any of its obligations under this Agreement. and
{B) tor ali expenses and charges for transportation, movement or use of any Car, and {C} any loss of, or
damage to. commuodities, or any part thereof, loaded or shipped on any Car. Lessee shall. at its own cost
and expense, defend any and all suits and other proceedings which may be brought against any
indemnitee upon any such liability or claim. and shall satisfy, pay and discharge any and all judgments
and fines that may be recovered against any Indemnitee in any such action or proceeding. Lessee shail
not be required to indemndfy any Indemniiee for loss or liability ansing from acts or events which oceur
after the Cars have been returned to Lessar in accordance with this Agreement, or for jass or liability to
the extent caused by the willful misconduct or gross negligence of such Indemnitee  All amounis payable
hereunder shall be due upon demand therefor by any indemniteg.

B. The obhgations of Lessee under this Section 12 shall survive and continue 1n full force
and effect. notwithstanding the expiration or earier termination of this Agreement or any Schadula.

13 DISCLAIMER OF WARRANTIES.

LESSEE ACKNOWLEDGES THAT LESSOR IS NOT THE MANUFACTURER OF THE CARS
LESSOR'S CBLIGATIONS WITH RESPECT TO THE CARS ARE EXPRESSLY LIMITED TO THOSE
SET FORTH IN THIS AGREEMENT, AND LESSOR MAKES NC OTHER WARRANTIES OF ANY KIND.
EXPRESS ORIMPLIED. LESSCR MAKES NO WARRANTY OF MERCHANTABILITY. FITNESS FOR
ANY PARTICULAR PURPOSE OR OTHERWISE. NOR SHALL LESSOR HAVE ANY LIABILITY FOR
ANY CONSEQUENTIAL OR INCIDENTAL DAMAGES ARISING QUT OF OR IN CONNECTION WITH
THIS AGREEMENT OR IN CONNECTION WITH ANY CAR. LESSEE SHALL BE SOLELY
RESPONSIBLE FOR DETERMINING THAT THE SPECIFICATIONS AND DESIGN OF ANY CAR ARE
APPROPRIATE FOR THE COMMODITIES LOADRED THEREIN.

14 REPRESENTATION AND WARRANTIES.

Lessee reprasents and warrants for the benefit of Lessor that

A Lessee is a corporation duly organized, validly existing and in good standing under the
taws of the junsdiction of its incorporation and place of business and is duly qualified to do business and
i5 in good standing in each jurisdiction wherein the failure to so quahfy could have a matesial adverss
effect on the business or financial candition of Lesses;

B. Lessee has full power and authority to execute. deliver and perform this Agreement and
o carry on s business as now cenducted, and there s no achion or proceading pending or threatened
against Lasses befora any counl. administrative agency or other governmental body. and no fact which
Lessee has not disclosed o Lessor in writing. which might result in any matenal adverse effect on the
pusiness. properties and assets, or condibion, financial or otherwise, of Lessee such that Lessee's ability
to perform its obligations hereunder would be materially and adversely affected;

C This Agreement has been duly authonzed, executed and delivered by Lessee and
constitutes the legal. valid. and binding obligation of Lessee, enforceable in accordance with its terms.
except to the extant that the enforcement of remedies herein provided may be Iimded under applicable
bankruptoy and insolvency iaws and genearal squitable principles; and
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D The entering into and performance of this Agreement () will not violate any judgment,
order. law or regulation applicable to Lessee or any provision of its articles of incorporation or bylaws or
result in any breach of, or constitute a default under. or result m the creation of. any hen, charge, secunty
interest or ather ancumbrance upon any of Lessee’s assets or on the Cars pursuant te any instrument to
which Lessee 1s a parly or by which it or 45 assets may be bound except Permitted Liens. and (i) does
not require the authorization, consent or approval of, notice to or filing with any governmental authority.

15 MISCELLANECUS

A Financial Reporis. If not publicly available. Lessee shall promptly furnish to Lassor the
annual report or audited financial statements of Lessee and ts parent company not more than one
hundrad twenty (120} days after the end of ds fiscal year and any other financial infermation with respect
1o Lessee and its parent company as Lessor may reasenably request from time to time

B Provision of information. Lessee shall deliver to Lessor. promptly after recept of Lessor's
written request therefor, such information and documents available to or in its possession as Lessor may
reasonably request from time to time in order to enable Lessor and its Affiliates to comply with any
applicable (1) tax reporting. (i} audit, (i) fitigation requirements, or (iv) insurance or casualty damage
claims in relation to this Agreement or the Cars. including, without limitation, information as 1o the location
and use of the Cars

C Assignment by Lessor. All ights and obligations of Lessor under this Agreement and any
Sehedule and Lessor's interest in the Cars and in the rent and other amounts payable with respect to this
Agraement and/or any Schedute may be assigned. pledged or transferred in whole or in part, without
notice to or consent by Lessee, provided, that any such assignment, pledge or transfer shalt notin any
manner increase or alter the nights. obiigations. duties or legal position of Lessee or Lessor. Lessae
agrees that any such assignee, transferee or pledgee shali be entitied to all the privileges, powers.
indemnities and immunities of Lessor hereunder In the case of an assignment. transfer or pledge for
security. Lessor shall remam obligated hereunder. and in the case of an outright assignment. transfer or
pledge, the assignes, transferee or pledgee shall agree to assume all of the obligations of Lessor
hereunder. If requested. Lessee shall evidence its acknowledgment of any assignment, pledge or transfer
by Lessor by executing an acknowledgment letier in farm and substance satisfactory to Lessor and its
assignee. pledgee or transferee. provided, however, that no such acknowiedgment by Lessee 18 required
for any transfer. pledge or assignment.

D. Further Assurances. Both parties agree o execuie the documents contemplated by this
transaction and such other documents as may be requrred i furtherance of any financing agreement
entered into by Lessor and ts assignees in connection with the acquisition. financing or use of the Cars.

E Filings. Lessee agrees that it wili execute or cause to be executed and file or cause to be
filed, at Lessee's expense, any and all documents and instruments which are presented to Lessee as
reasonably necessary or appropriate to perfect. confim and protect the mterest of Lessor and/or any
Financing Parly in and to the Cars, this Agreement and any sublease. Lessor may file with the proper
fikng or recording offices any other papers or documents which it deems necessary or appropriate for the
protection of its interest or the interest of any Financing Pary hereunder, and Lessee further agrees to
execute and dehver to Lessor upon its reguest, any and ail further documents and instruments which
Lessor may reasonably require to perfect. confirm, and protect its intarest and/or the interest of any
Financing Party in and to the Cars. this Agreement and any sublease.

F No Waner No delay. wawer. indulgence or partal exercise by Lessor of any nght. power.
or remedy shall preciude any further exercise thereof or the exercise of any additional right. power of
remedy

G Notices Any notices required or permitied to be given hereunder shall be deemed given
when sent by telecopy. by overmght mail using a nationally recognized overnight courier or deposited in
Linited States mail, registered or certified. postage prepad, addressed to
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if to Lessor Rait Connection. Inc.
737 Eleanor industnal Park
P Box 800
Eleanor. WV 25070
Facsimile (304)586-7164

if to Lessee: as designated in each Schedule.
or to such other addresses as Lessor of Lessee may from time to time designate

H Time of the Essence. Time s of the essence of this Agreement and of each of its
provisions

I Severabiiity. Any provision of this Agreement which 1s prohibited or unenforceable in any
jurisdiction shall. as to such jurisdiction, be ineffective to the extent of such prahibition or unenforceahility
without mvaiidating the remaining provisions hereof. and any such prohioition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

d. Entire Agresment. This Agreement and all cther documents. instruments, certificates and
agreements executed and delivered pursuant hereto to which either Lessor or Lessee is a parly
constitutes the entire agreement of the parties with respeact to the subject matter hereof and supersedes
and replaces any prior or contradictory representations. warranties or agreements by Lessor and Lessee

K. RESTRICTIONS ON ASSIGNABILITY BY L ESSEE. Lessee has reviewed the
provisions of Section 9C of this Agreement prohibiting ot restricting the assignment or other
transfer of its interests in this Agreement or the Cars leased to it and is bound by such provisions
as set forth in this Agreemaent. Lessee agrees that said provisions are made "conspicuous' by
this paragraph.

L Counterpars This Agreement may be executed by the parties in separate counterparts,
each of which when so executed and delivered shail be an original but alt such counterparts shall
logether constitute but ene and the same mstrumant.

M. Quigt Enjpyment. So long as an Event of Default shall not have occurred and be
continuing. and conditioned upon Lessee perfarming all of the terms. conditions and covenants of this
Agreement, Lesscr and its Affiliates and each Financing Party (if any} and their respective Successors
and assigns will not disturb Lessee's peaceable and quiet possession and use and enjoyment of the Cars
during the Temmn of this Agreement

N Applicable Law The terms of this Agreement and all rights and obiigations hareunder
shall be governed by the laws of the state of West Virginia without regard to West Virginia's choice of faw
doctnng

O Lessor's Property Nothing contained herein shall give or convey io Lessee any nghl. tile
or interest in or to any of the Cars leased hereunder except as the lessee thereof, and the Cars are and
shall be and remain the sole and exclusive propery of the Lessor

P Nan-Confidentialty. Notwithstanding anything to the contrary set forth heremn or 1n any
other agreement to which Lessor and Lessee are partigs or by which they are bound. any abligations of
confidentiality contained herein or therein, as they relate to the transactions contemplated mn this
Agresment and the Schedules (the “Transaction") shall not apply tothe U S federal income tax structure
or the U S federal income tax treatment of the Transactions, and each party hereto {and each employee.
representative. or other agent of such party) may disclose to any and all persons. without Imitation of any
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wind. the U S federal iIncome tax treatment and the U S federal income tax structure of the Transactions
and all matenals of any kind (inciuding opimons or other tax analyses) that are provided to such party
malating to such tax treatment and fax structure.

Q. Wawer of Tnal by Jury. LESSEE AND LESSOR AGREE AND STIPULATE THAT A FAIR
TRIAL MAY BE HAD BEFORE A STATE OR FEDRERAL JUDGE BY MEANS OF A BENCH TRIAL
WITHOUT A JURY. IN VIEW OF THE FOREGQOING, AND AS A SPECIFICALLY NEGOTIATED
PROVISION OF THIS AGREEMENT, LESSEE AND LESSOR HEREBY EXPRESSLY WAINVE ANY
RIGHT TO TRIAL BY JURY OF ANY CLAIM. DEMAND. ACTION OR CAUSE OF ACTION ARISING
UNDER THIS AGREEMENT, OR THE TRANSACTIONS RELATED HERETO. WHETHER NOW
EXISTING OR HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT OR TCRT OR
OTHERWISE; AND LESSEE AND LESSOR HEREBY AGREE AND CONSENT THAT EITHER PARTY
MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR
RIGHT TC TRIAL BY JURY.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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Each parly, pursuan
or other employee, t
as the case may be,
date set forth below,

t to due authority, has caused this

Agreement to b

hat the execution of this Agresment was the free a
that the foregeing is trus and correct and that this
and that this Agreement is a legal, valid and bindi

RAIL CONNECTION, INC., as Lessor

By:

Mame: h LA el

/L. Hitrfrn) }UZhﬁm

Title: v £

Peabody COMLSALES, LLC, as Lessee

By.

Name: Oﬁ;ﬁ“m ?/ !?‘:}‘““

Titte: (/)ﬂ ﬁ’l’" f“_k’b"/a'ﬁb

4

e executed by its authorized officer

ct and deed of Lessee or L.essor,
Agresment is duly exacuted on the
ng obligaticn of each party.



RIDER A TO MASTER NET RAILCAR LEASE
datedasof JJuo o o278 2012

by and belweaean

RAIL. CONNECTICON. INC ithe "Lessor}
and Peabody CCALSALES, LLC. (the "Lessee™)

"AAR" means the Asscoiation of American Railroads
“Additional insureds” has the meaning set forth in Section 8A.

Affiiate” of any person means {a) any other person directly or indirectly controlling. directly or
indirectly centrolled by, or under direct or indirect common centrof with, such parson, or if such personis a
partnership. any general partner of such person or a person directly or indirectly cantroliing such general
partner and {b) any cther person directly or indirectly owned and/or managed (jointly or otherwise) by
such person or by a person described in clause (a) above. For purposes of this definition, "gontrol”
pncluding “controfled by and “"under commaon centrol with”) means the power. directly or indirectly. to
direct or cause the direction of the management and policies of such person whether through the
ownership of voling securities or by contract or otherwise.

»aftar-Tax Basis' means an amount equal to the sum of (i) the amount of the tax to be pad plus
{in the amount of all taxes, fees and other governmental charges payable by the payee with respect to the
racept or acerual of the amounts described in items [} and (i) of this sentence, calculated based on the
actual marginat statutory United States Federal income tax rate applicable to the payee at the time the
ndemnity 1s paid or accrued and the actual United States, state and local and (if applicable] foreign
income tax rates applicable to the payee as certified by an officer of the payee.

"Agreement’ means this Master Net Railcar Lease. as it may be amended. madified or
supplemented together with ail schedules and riders.

“Amount” has the meaning set forth in Section 10B{vi{a)
"Car' has the meaning sel forth in Saction 1A

“Delivery Date” with respect to each Car means the date such Car 15 delivered to the Delivery
Location.

"Dalivery Location' with respect io each Car has the meaning sel forth m the applicable
Scheoule

“Event of Defayil” has the meaning set forth in Secton 10A

"Bvent of Loss” has the meanng set forth in Sechion 88

"Financing Party” means the Lessor and any parsons provding financing or participating in
financing arrangements for Lassor in respect of any of the Cars. including any lenders, indeniure trustees.
head lessors. head lessees, owner trustees or managers, as such persons shall be advised to Lessae in

writing from time to time

% Day Resecuon Period” has the meaning set forth in the apphcable Schedule, if appiicable

“FRA™ means the Federal Rairoad Administration



"Hazardous Matena!’ means (indvidually and coliectivelyl any hazardous matenal. hazardous
commodity, hazardous waste or hazardous substance.

“Indemnitee” has the meaning set forth 1n Section 12A

“Interchange Candition” means with raspect to any Car. the performance standards and criteriz
for the condition of such Car and s Maintenance and repair of such Car as sei forth in the Interchange
Rules

“Inlerchange Rules” mean collectively the Field Manua! of the AAR Rules of interchange and the
Office Manual of the AAR Rules of interchange adopted by the AAR Mechanical Division, Operations.
and Maintenance Department as the same may from ime {o time be amended, modified or
supplemented. References herain to the interchange Rules provide performance standards and criteria
for the condition of the Cars and their Maintenance and repair. However, as between Lessor and Lessee,
this Agreement. not the Interchange Rules, governs who is responsible for performing Maintenance

“Late Charge Rate” means an interest rate equal to one and one half percent {1.5%) over the
prime rate as guoted in The Wall Street Journal, or the maximum rate pemitted by law. whichever rs tess,
computed on the basis of the actual days elapsed and a year of three hundred sixty-five (365) days

"L ease Commencement Daie” has the meaning set forth in Section 2.

"Lease Term™ has the meaning set forth in Section 2

" egse Term Commencement Date” has the meaning set forth in Section 2

“Lease Term Fxpiration Date” has the meaning set forth in Section 2

"Lessee” means Paabody COALSALES, LLC and its permitted successors and assigns

"Lessor” means Rail Connection, inc. and its successors and assigns. and. with respact to any
indemnification provisions, including without imitation. tax indemmnification provisions, such term shall
include s Affiliates. Financing Parties and related parties.

“Maintenance” means all repairs, servicing. maintenance, repiacement or furmshing of parts,
mechanisms and devices as are needed to keep any Car in good condition and working order and repair,
suitable for loading of the commaodities listed in the applicable Schedule and in accordance with the
Interchange Rules, the FRA niles and the applicable rules of any other applicable regulatory body having
jurisdiction over the Cars.

“Mandatory Modification” means. with respect to any Car, any required modification or alteration
to such Car, including but not limited to the change. replacemant or addition of any cemponent,
equipment or appliance on such Car. which is required in order to comply with changes fo. or early
warnings or directives 1ssued pursuant to, any apphcatie law, regulation. requirement or rule of the AAR,
the FRA the DOT or any other reguiatory agency.

“Pearmitted Liens” shall mean (a) the nghts of Laessor and Lassee under this Agreement. {b) liens
ar encumbrances which result from clams against Lessor not related to this Agreement or any financing
of the Car(s). {c} liens for Taxes ether not yet due or being contested 1 good faith and by appropriate
proceedings diligently conducted so long as such proceedings shall stay the enfarcement therecf ang the
sale or forfeiture of any Car or any part thereof or imlerest therain, and (d) any other liens or
encumbrances arising by. through or under Lessor (other than liens arising as a result of Taxes and other
amounts for which Lessee is responsible heraunder) or securing of pertainmg to any payment obligation
of Lessor (other than liens arising as a result of taxes and other amounts for which Lessee is responsible
hereunder}.

2.



"Property Tax" means any recurning tax {other than a sales tax. use tax. value added fax. goods
and services tax. or other similar tax) on the Cars that s mposed by any government or any taxing
authonty within the Unided States or Canada and is caiculated by any of the following. {1) reference to the
vaiue of the personal property subject to the tax; (i} use in the applicable {axing authority's junsdiction;,
i} & mileage calcuiation: (iv) the type of property. (v} the leasing of the Cars, or (v} such other
calculation or minimum amount imposed by the applicable taxing authenty (whether called an “ad valorem
tax.” a "railcar tax,” a "mileage tax" or otherwise) plus any and all fines. penalties, additions to tax and/or
interest relating thereto

"Rent Commencement Date™ with respect to each Car has the meaning set forth in the applicable
Schedule.

"Scheduie” means any schedule signed by both Lessor and Lessee pursuant to this Agreement,
as the same may from time to time be amended, modified. supplemented or extended.

“Bervices' has the meaning set forth in the applicable Schedule. if apphicable

"Settiement Value' with respect te each Car means the value set forth as the "Settlement Vaiug”
in the applicable Schedule.

"STB" means the Surface Transportation Board.
“Taxes” has the meaning set forth in Section 7A.
"Transaction” has the meaning set forth in Section 18P

"Third-Parly Service Provider” has the meaning set forth in the applicable Schedule.  applicable




SCHEDULE NO. 01 TO MASTER NET RAILCAR LEASE

This Schedule No. 01 dated as of Qe /7 , 2012 (the "Schedule”} to that certain
Master Net Railcar Lease dated as of < 79, 2012, between RAIL CONNECTION, INC.. &

West Virginia corporation ("Lessor') and Peabody COALSALES, LLC a Delaware limited liability company
{"Lessee") {as amended, modified or supplemented, the "Agreement”) is by and between Lessor and the
Lessee.

Lassor and Lessee agree as follows.

1. Capitalized Tems. All capitalized terms definad in the Agreement shall have the meanings
defined therein when used in this Schedule except that the term "Cars” as used herein shall enly refer to
the equipment described in this Schedule unless otherwise indicated. Al of the terns and conditions of
the Agreement are incorporated in this Schedule by reference, mutatis mutandis.

2. Cars Leased, Lessor hereby leases the following Cars to Lessee subject to the terms and

conditions of the Agreement including this Schedule.
Quantity Car Description Reporting Marks and Numbers
{(90) 3418 o.f. capacity, steel bodied open  As per Exhibit A attached hereto.

top hopper cars

3. Delivery Location. The Norfolk Southern Railroad! AWW Railway in Oakland City, IN..

4, Anlicipated Defivery Date. December, 2012,

5. Lease Commencement Date. January 1, 2013

8. Lease Term Commencement Date, January 1, 2013

7. | ease Tern Expiration Date. December 31, 2017.

B. Lessee’s Early Termination Option. Lessee shall have the option, commencing on December 31,
2013 (and on each December 31¥ thereafter) to terminate the lease of all of the Cars under this schedule
by providing the Lessor with ninety (90) days prior wriltens nolice.

9. Commoadities la be Carried. Lessee will use the Cars for carrying only coal.

10, Rent. Rent for each Car shalt commence upon the Lease Commencement Date for such Car
{the "Rent Commencement Date"). Lessee shall pay Lessor a fixed rent of $240 per Car per month,
payable monthly in advance on the first day of each month. 1n the case of any periad which is less than a
full month, the rent shall be pro-rated for such period based upon a 365-day year.

i1 Setllement Valug, The amount payable to the owner of a Car under Interchange Rule 107.

12. Pavments. Lessee shall pay Lessor all Rent and other amounts payable hereunder by wire
transfer in immediately available funds in United States Dollars as follows:

By Wire Transfer
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Bank: Poca Valley Bank
ABA No.. 051503145
For Cradit to the Account of: Rail Connection, inc.

Account No.: 1316561
Reference: Peabody COALSALES, LLC (90 cars)

13. Natices. Any notices required or penmitted to be given under the Agreement shall be deemed
given when sent by telecopy, by overnight mail using a nationally recognized overnight courier or
deposited in United States mail, registerad or certified, postage prepaid, addressed to:

Lessor: Rail Connection, Inc.
737 Eleanor Industrial Park
P.O. Box 800
Eleanor, WV 25070
Attention; Mark Jack
Facsimile No.: 304-586-7164

Lessee: Peabody COALSALES, LLC
7100 Eagle Crest Boulevard, Suite 300
Evansville, IN 47715
Attention: Vice President, Sales & Marketing
Facsimile; 812-423-3635

14. Return Provision. On the Lease Term Expiration Date, or upon earlier teanination of this
Schedule o the Agresment, Lessee shall return the Cars at a point designated by Lessor, cleaned of
commadity and in Interchange Condition per the then current AAR and FRA regulalions.

15. Special Conditions.

(a) AAR Circular OT-5. Whenever approval of the originating line haul carrier is required in
order that Cars may be placed in service pursuant to the AAR Circular OT-6 and any revisions or
suceessors thereto, Lessee shall obtain such approval, and this Schedule shall continue in full force and
offect notwithstanding any withdrawal or modifications of such approval or failure to obtain such approval.

(b) Unit Train Service. Notwithstanding Section 9B(jii) of the Agreement, the Cars may be
used in unit train service.

(c) Remarking Resgonsibliity. The Lessor shall be responsible for the cost to remark the
Gars at the lease inceplion to a Lesses designated mark and numbers.

(d} Transportation Expenses. Lessor shall be responsible for afl transportation expenses to
deliver the Cars to the Delivery Location. Lessor shall be responsible for the transportation expenses to
raturn the Cars to a Lessor designated location at lease expiration.

16. Countemarts. This Schedule may be executed by the parties In separate counterparts, each of
which when so executed and delivered shall be an original, but all such counterparts shall together

constitute but one and the same instrument.

Each parly, pursuant to due authority, has caused this Schedule to be executed by its authorized officet
or other employee, and each of the undersigned declaras under penalty of perjury that he or she holds
the title indicated below, that the execution of this Schedule was the free act and deed of Lessee or
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Lessor, as the case may be, that the foregoing is true and correct and that this Schedule is duly executed
on the date first abova written, and that this Schedule is a legal, vaiid and binding obligation of gach parly.

RAIL CONNECTION, INC. as Lessor

By 4
Name: f\//‘}ff ) /-L /f('-;-!iJ'LJ ))\;’791/9-""

Title: M fo

Peabody CO LES, LLC, as Lessee

’ ’/3'/”
Name: Crr.s;‘m ‘J? ’Zué« "

e ST Seles ¢ prac/atns

By:
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Quantily
{90)

EXHIBITA

Car Description Reporting Marks and Numbers

3418 c.f. capacily, steel bodied open To be provided
top hopper cars





