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AGREEMENT AND ASSTGNMENT

AGREEMENT AND ASSIGNMENT dated as of September 1, 1976,
between PORTEC, INC. (Paragon Division), a Delaware corporation
(the "Manufacturer™) and FIRST SECURITY BANK OF UTAH, NATIONAL
ASSOCIATION, not in its individual capaclty but solely as Agent
and Assignee under a Finance Agreement dated as of September 1,
1676 (the "Finance Agreement™"), said Bank as so acting being
hereinafter called the "Assignee".

WHEREAS, the Manufacturer, MERCANTILE-3AFE DEPOSIT AND
TRUST COMPANY, as Trustee under a Trust Agreement (the "Trust
Agreement") with International Paper Leasing Corporation and
RainierBank Leasing, Inc. (the "Trustors") dated as of September
1, 1976 relating to Burlington Northern Trust No. 76-8 (the
"Vendee") and BURLINGTON NORTHERN INC., a Delaware corporation
(the "Railroad"), have entered into a Conditiocnal Sale Agreement
dated as of September 1, 1976 (the "Conditional Sale Agreement"),
covering the construction, sale and delivery on the conditions
therein set forth, by the Manufacturer and the purchase by the
Vendee of the rallroad equlpment described in Schedule A to the
Conditonal Sale Agreement. (collectively the "Items of Equipment"
or "Equipment' and individually an "Item" or "Item of Equipment').

4 NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT (the
"Assignment"),

WITNESSET H:

— ey [

That, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration paid by the Assignee to
the Manufacturer, the recelpt of which 1s hereby acknowledged, as
well as of the mutual covenants herein contalned:

SECTION 1. Assignment by Manufacturer. The Manufacturer
hereby assigns, transfers and sets over untoc the Asslgnee, its
successors and assigns:

(a) All the right, security title and interest of
the Manufacturer in and to each Item of Equipment to be
built by it when and as delilvered and accepted and upon
payment by the Assignee to the Manufacturer of the amount
required to he pald under Sectlon 5 hereof and payment by
the Vendee of the amount required to be paid under Sectlon
3.3(a) of the Conditional Sale Agreement with respect to
such Item;




(b) All the right, title and interest of the
Manufacturer in and to the Conditional Sale Agreement
(except the right to construct and dellver the various
Items of Equipment to be buillt by it and the right to
recelve the payments specified in subparagraph (a) of
Section 3.3 thereofl and reimbursement for taxes pald
or incurred by the Manufacturer and in and to any and
all amounts whilch may be or become due or owing to the
Manufacturer under the Conditlonal Sale Agreement on
account of the indebtedness In respect of the Purchase
Price (as defined in the Conditional Sale Agreement)
of the Equipment and interest thereon, and 1n and to
any other sums becoming due from the Vendee under the
Conditlional Sale Agreement, other than those herelin-
above excluded; and

{e¢) Except as limited above in subparagraph (b)
hereof, all of the Manufacturer's rights, powers,
privileges and remedies under the Conditional Sale
Agreement;

without any recourse, however, against the Manufacturer for or on
account of the fallure of the Vendee to make any of the payments
provided for 1in, or otherwlse to comply with, any of the provisions
of the Conditional Sale Agreement; provided, however, that thls
Assignment shall not subject the Assignee to, or transfer, or pass,
or in any way affect or modify the cbligations of the Manufacturer

to deliver the varlous Items of Equipment o be bullt by it in
accordance with the Conditional Sale Agreement or wlth respect to

its warranties and agreements contalned In Section 10.3, 11 and

12.5 (with respect to marking) of the Conditional Sale Agreement

or relieve the Vendee from its obligations to the Manufacturer under
Sections 2, 3.3(a), 10, 11 and 12 of the Conditional Sale Agreement, it
being understood and agreed that, notwithstanding this Assignment, or
any subsequent assignment pursuant to the provisions of Seetion 12 of
the Condltional Sale Agreement, all obligations of the Manufacturer to
the Vendee shall be and remain enforceable by the Vendee, its
successors and assligns, agalnst and only against the Manufacturer.

In furtherance of the foregolng assignment and transfer, the
Manufacturer hereby authorizes and empowers the Assignee In the
Assignee's own name, or in the name of the Assignee's nominee, or

in the name of and as attorney, hereby lrrevocably constituted,

for the Manufacturer to ask, demand, sue for, collect, recelve and
enforce any and all sums to which the Assignee is or may become
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entitled under this Assignment and complilance by the Vendee and

the Railroad with the terms and agreements on thelr parts to be
performed under the Conditional Sale Agreement, but at the expense
and 1llability and for the sole benefit of the Assignee (i1t béing
understood that such agreement wilth respect to the expense and
1iability of enforcement shall in no event be construed as a walver
of the Assignee's rights with respect thereto under Section 15 of
the Conditional Sale Agreement and Section 14.2 of the Lease (as
defined in the Trust Agreement)).

SECTION 2. Covenants and Agreements of Manufacturer.
The Manufacturer covenants and agrees that it wlll construct and
deliver the varlous Items of Equipment to the Vendee, ln accordance
with the provisions of the Conditional Sale Agreement, and that,
notwithstanding this Assignment, 1t will perform and fully comply
with each and all of the covenants and conditions of the Condltlional
Sale Agreement set forth to be performed and complied with by the
Manufacturer. The Manufacturer further covenants and agrees that
it will warrant to the Asslignee and the Vendee that at the time of
delivery of each Item of Equlpment to the Vendee under the Conditional
- Sale Agreement 1t had legal tltle to such Item and good and lawful
right to sell such Item and the tltle to such Item was free of all
claims, llens and encumbrances of any nature except only the rights
of the Vendee under the Condltional Sale Agreement and the rights
of the Rallroad under the Lease (as defined in the Conditional Sale
Agreement); and the Manufacturer further covenants and agrees that
it will defend the title to such Item agalnst the demands of all
persons whomsoever based on clalims origlnating prior to saild
delivery of such Item by the Manufacturer to the Vendee; all subject,
however, to the provislons of the Condltional Sale Agreement and
the rights of the Vendee thereunder and the Rallroad under the Lease.

The Manufacturer covenants and agrees with the Assignee
that in any sult, proceeding or action brought by the Assignee
under the Conditlonal Sale Agreement for any installment of, or
interest on, indebtedness In respect of the Purchase Price of the
Equipment or to enforce any provision of the Conditional Sale
Agreement, the Manufacturer will indemnify, protect and hold
harmless the Assignee from and agalnst all expense, loss or damage
suffered by reason of any defense, set-off, counterclaim or
recoupment whatscever of the Vendee arising out of a breach by
the Manufacturer of any obligation with respect to the Equipment
or the manufacture, construction, dellvery or warranty thereof, or
under Sections 10 and 11 of the Conditlonal Sale Agreement, or by
reason of any defense, set-off, counterclaim or recoupment, what-
soever arising by reason of any other indebtedness or llability
at any time owing to the Vendee or the Railroad by the Manufacturer.
The Manufacturer's obligation sc to indemnify, protect and hold
harmless the Assignee 1s conditional upon (a) the Assignee's
timely motlon or other approprlate action, on the basls of Section
12.4 of the Conditional Sale Agreement, to strike any defense,
set-off, counterclaim or recoupment asserted by the Vendee or the
Railroad in any such sult, proceeding or action and (b) 1f the
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court or other body having Jurdsdiction in such suit, proceeding
or action denies such motion or other actlon and accepts such
defense, set-off, counterclaim or recoupment as a triable lssue
in such sult, proceeding or action, the Assignee's prompt
notificatlion to the Manufacturer of the asserted defense, set-
off, counterclalm or recoupment and the Assignee's giving the
Manufacturer the right, at the Manufacturer's expense, to
compromlse, settle or defend agalnst such defense, set-off,
counterclaim or recoupment. Any and all such obligations shall
be and remain enforceable by the Vendes or the Rallroad against
and only against the Manufacturer and shall not be enforceable
against the Assignee or any party or parties in whom security
title to the Equipment or any unlt thereof or any of the rights
of the Manufacturer under the Conditional Sale Agreement shall
vest by reason of this Assignment or of successlve assignments.
-The Asslignee wlll give notice to the Manufacturer of any sult,

- proceeding or action by the Assignee herein described.

_ Except in cases of deslgns, systems, processes, formulas
or comblnations specified by the Vendeg or the Rallroad and not
developed or purported to be developed by the Manufacturer, and
articles and materials specified by the Vendee and the Rallroad
and not manufactured by the Manufacturer, the Manufacturer agrees
to indemnify, protect and hold harmless the Assignee from and
against any and all 1liability, clalms, demands, costs, charges and
expenses, including reasonable royalty payments and counsel fees,
in any manner imposed upon or accruing agalnst the Assignee or its
assigns because of the use in or about the construction or operation
of the Equipment, or any Item thereof, of any deslign, system, process,.
formula, combinatlion, artlcle or materlal which infringes or is
claimed to infringe on any pabent or other rlight. The Asslignees
will give notlce to the Manufacturer of any clalm actually known
to the Assignee which is based upon any such alleged infringement
and will give the Manufactursr the right, at the Manufacturer's
expense, to compromise, settle or defend agalnst such c¢laim.

The Manufacturer agrees that any amount payable to it
by the Vendee or the Railroad, whether pursuant to the Conditional
Sale Agreement or otherwise, not hereby assigned to the Asslignee,
shall not be secured by any llen or charge on any Items of Equip-
ment. '

SECTION 3. Equipment Markings. The Manufacturer will
cause to be plainly, distlnctly, permanently and consplcuously
marked by a plate or stencll in contrasting color on each side of
each Item of Equipment, at the time of dellvery thereof to the
Vendee, 1n letters not less than one inch in helight, the following
legend:




"Leased from Mercantile-Safe Deposlt and Trust Company,
as Lessor and Trustee~Vendee, and subject to a Security Interest
of First Security Bank of Utah, National Assoclatlon, as Secured
Party",

SECTION ﬁ, Recordation. Upon request of the Assignee,
its successors and assigns, the Manufacturer wlll execute and
déliver all Instruments which may be necessary or proper in order
to discharge of record the Condltlional Sale Agreement or any other
Instrument evidencing any Interest of the Manufacturer thereln or
in the Equipment.

SECTION 5. Conditlons Precedent to Payment by Assignee.
The Asslgnee, on or before noon on each Closing Date fixed as provided
in Section 3.5 of the Condlitional Sale Agreement with respect to a
Group (as defined in Section 3.2 of saild Agreement) of Equipment,
shall pay to the Manufacturer at the office of the Assignee at 79 South
Main Street, Salt Lake City, Utah 84111, Attention: -
Trust Department, Corporate Trust Division, an amount equal to
71.75% of the aggregate Purchase Price for all Items of Equipment
in such Group for which settlement is then being made, provided that:

(a) Prior to or concurrently with the Flrst Equipment
Delivery (as defined in the Conditional Sale Agreement) all
‘of the conditions precedent set forth in paragraphs (a)
through (g), both inclusive, of Section 3.4 of the Condi-
tional Sale Agreement shall have been satlsfied or com-
plied with.

(b} Prior to such payment to the Manufacturer
on each such Closing Date, the Manufacturer shall
deliver the following documents, in such number of
counterparts or copiles as may reasonably be requested
in form and substance satisfactory to Messrs. Chapman
and Cutler, who are acting as specilal counsel for the
Assignee and the Investors (the "Investors™) named in
the Filnance Agreement:

(1) Certificate or Certificates of Acceptance
signed by an inspector or other authorized representw
ative of the Rallroad and Vendee stating that the
Items of Egquipment in such CGroup have been inspected
and accepted by him on behalf of the Rallroad and
the Vendee and further stating that there was
plainly, distinctly, permanently and consplcuously
marked by a plate or stencll in contrasting color
on each silde of each of such Items at the time of
1ts acceptance, in letters not less than one inch
in height, the followling legend:

e



"Leased from Mercantlle-Safe Deposit and Trust
Company, as Lessor and Trustee-Vendee, and sublect
to a8 Securlty Interest of First Securlty Bank of
Utah, Natlonal Assoclation, ags Secured Party";

(11) Involces for the Items of Equipment in
such Group accompanled by or having endorsed
thereon a certification by the Rallroad as to the
correctness of the prlces of such Items as set
forth in said invoilces; and

(111) VUnless payment of the amount payable
pursuant to subparagraph (a) of Section 3.3 of
the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that
purpose by the Vendee, a receipt from the
Manufacturer for such payment.

The obligatlion of the Assipgnee hereunder to make payment
for any Group of Equipment 1s hereby expressly conditioned upon
the prior timely receipt by the Assignee, pursuant to the Finance
Agreement, of all the funds to be furnished to the Assignee by the
various parties to the Finance Agreement with res spect thereto,

In the event that the Assignee shall not make any such payment,
the Assignee shall reassign to the Manufacturer, wlthout recourse
to the Assignee, all right, security title and interest of the
Assignee in and to the Items of Equipment wlith respect to which
payment has not been made by the Asslgnee.

It is understood and agreed that the Asslpgnee shall not
be required to make any payment with respect to any Items of
Equlpment excluded from the Conditional Sale Agreement pursuant
to Section 2.3 thereof.

SECTION 6. Further Assignments Subject to the terms
and provisions of the Finance Apgreement, thw Assignee may asaign
all or any of its rtwhts, under the Conditlonal Sale Agreement,
including the right. to recelve any payments due or to become due
to 1t from the Vendee thereunder. In the event of any such assign-
ment any such subsequent or successive asslignee or assignees shall,
to the extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligatlions of the Assignee hereunder.

SECTION 7. Representation of Manufacturer; Further
Assurances. The Manufacturer nereby

(a) represents and warrants to the Assignee, its
successors and assipgns and the Investors, that the Cone
ditional Sale Agreement was duly authorlzed and lawfully




executed and dellvered by it for a valld consideratlon,
that (assuming due authorization, execution and dellvery
by the other parties thereto) it is a valld and exlsting
agreement binding upon the Manufacturer and the other
partles thereto, and that it is now In force without
amendment thereto; and

(b) covenants and agrees that 1t will from time to
time and at all times, at the request of the Asslgnee or
its successors or assigns, make, execute and deliver all
such further instruments of asslgnment, transfer and
assurance and do such further acts and things as may be
necessary and appropriate In the premlses to glve effect
to the provisions hereinabove set forth and more perfectly
to confirm the rights, security tltles and interests
hereby assigned and transferred to the Assignee or 1ntended
so to be.

SECTIQ&AB Governing Law. The terms of this Asslignment
and all rights and obligatlons hereunder shall be governed by the
laws of the State of Illinols; provided, however, that the parties
shall be entitled to all the rights conferred by Section 20c of
the Interstate Commerce Act and such additional rights arising
out of the flling, recording or depositing of the Conditional Sale
Agreement and thls Asslgnment as shall be conferred by the laws of
the several Jurisdlctlons in which the Conditlonal Sale Agreement
or this Assignment shall be filed, recorded or deposited.

SECTION 9. Executlon in Counterparts. Thils Assignment
may be executed in any number of counterparts, each of which so
executed shall be deemed to be an original, and such counterparts
together shall constitute bub one and the same Instrument, which
shall be sufficlently evidenced by any such original counterpart.
The Assignee agrees to deliver one of such counterparts, or a cer-
tified copy thereof, to the Vendee and the Rallroad. Although
this Assipgnment 1s dated for convenlence as of the date first above
written, the actual date or dates of executlon hereof by the parties
hereto is or are, respectlvely, the date or dates stated in the
acknowledgments hereto annexed.

IN WITNESS WHEREOF, the Manufacturer and the Asslgnee
have caused these presents to be executed In thelr respective
corporate names by offlcers or representatives duly authorlzed,
and their respective corporate seals to be affixed and duly
attested, all as of the day, month and year first above wriltten.

PORTEC, INC. (Paragon Division)

(Corporate Seal) dﬂf? -

Aﬁxest p Vice Presldef?
‘;b"

Y L.
/

Secretary




FIRST SECURITY BANK OF UTAH,
- NATIONAL ASSOCIATION

(Seal) — e
o " By ‘/v m;:fbfﬁw¢ﬁf%;wz o =
Attest: Authoriaeﬂ Ot flcer
,,.,/’“

?h s -éy-tﬂﬂ.f_»,é/m:'«'»ﬂ/j
n~‘ﬁuthoriéed OUff'icer
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STATE OF ILLINOIS )
COUNTY OF DUPAGE )

On this jﬁ%ﬂ day of A@gygmy%w§ 1976, personally appeared
L.y t€ Tr , to me personally known, who being by me
‘duly sworn, says that he is a Vice President of PORTEC, INC. (Paragon
Division), that one of the seals affixed to the foregoling instrument
is the corporate seal of sald corporation, that sald instrument was
signed and sealed on behalf of salid corporation by authority of its
Board of Directors, and he acknowledged that the executlon of the

foregoing instrument was the free act and deed of sald corcporation.

’ - o o

M - 0 - s

& s g 7
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Notary Public

(SEAL)

My Commission Expires: . Hueweq &



STATE OF UTAH )
) S8
COUNTY OF M/fﬁ(

On this, %Z/ %%y Qf/ﬂ4%MMMﬁ;’ 1976, before me personally
appeared awfl M$ﬂﬁﬂﬂ£ s Lo me personally known, who
belng by me duly sworn, says that he 1s an Authorized Officer of
FIRST SECURITY BANK OF UTAH, NATIONAL ASSOCIATION, that one of the
seals affixed to the foregoing instrument 1s the seal of sald
association, that sald Instrument was signed and sealed on behalf

of said association by authority of 1ts Board of Directors, and he
acknowledged that the executlon of the foregoling instrument was the
free act and deed of sald assoclation.

- M v P

1‘ & ‘,A}A o d - v ’ ¢/ i’ ’,f' ‘;
- L 7 }’“ ‘/}/i,v ) L// Lo’ fd 2 !
Notary Publle

(SEAL)

My Commission Expires: 2~/ -2
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