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RECORDATION OF LEASE
OF RAILROAD EQUIPMENT

June 4, 1979
e 10449‘
RECORDATION NO.....oooommisss Filed 1425

~JUN 51979-3 50 PM

Secretary of the Intérstate lNTERSTATECOMMERCECQMWSSlON'

Commerce Commission

4Wash1ngton, D.C.. 20423

Dear Secretary

Pursuant to Title 49 Section 11303 U.S.C. D1boll

: Lea51ng Company, a party to the lease hereinafter mentloned

is submitting herewith for recordation three copies of the
lease dated June 4, 1979, each bearing original signatures
and all of which‘haveibeen acknowledged pursuant  to the
requirements of 49 CFR-1116.3. 1In accordance with 49 CFR
1116.4, we furnlsh the follow1ng information:

Lessor:_ Dav1d H. Dolben, 2205 Copeland, Lufkin,
Texas 75901. ' . : '

Lessee: D1boll Lea51ng Company, P -0. Box 636,

' Diboll, Texas 75941.

Equi ment Five (5) 70-Ton, 50'6" Slngle Sheath

’Boxcars with Single 10' Sliding Doors centered on each. car,

Nailable Steel Flooring, Ladlng Anchors, AAR Plate 'C",
manufactured by FMC Corporation, Portland, Oregon; A.A.R.
Mechanical Designation XM, bearing reporting markings and
1dent1fy1ng marks TSE 5101 through TSE 5105, inclusive,
including appurtenances and additions thereto

We are also enc1051ng herewith a cashler s check
in the sum of $50 00 to cover the filing cost.

We request that the lease be duly recorded and
returned to the following attorneys

Zeleskey, Cornelius, R°ger58pnn1vuaao 334

- Hallmark & Hicks 3 0 I
P. O. Drawer 1728
Lufkin, Texas 75901 -
Attention:  Jack D. Hicksolefd ¢€ € & NP

03A1353Y




o

Your attentlon to the foregoing matter will be
appre01ated. _ ‘

Yours truly,

‘DIBOLL LEASING COMPANY

C%?WVW*

C. Tom Sumner,
President

cc: Mr. Jack D. Hicks : _
Zeleskey, Cornelius, Rogers,
. Hallmark & Hicks
‘P. O. Drawer 1728
Lufkin, Texas 75901

cc: Mr. wWard R. Burke.

: Burke, Leac¢h & Sloan
P.0. Box 777 : g
Diboll, Texas 75941

- dc: :Mr Ira D. Elnsohn

Gardere, Wynne, Jaffe & DeHay
1700 Republic National Bank Bldg.
Dallas, Texas 75201
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LEASE AGREEMENT

THIS LEASE AGREEMENT, made as of this 4£h day of June,
1979, between DAVID H. DOLBEN, whose address is 2205 Copeland,
Lufkin, Texas 75901, herein referred to as "Lessor," and DIBOLL
LEASING COMPANY, a private corporatioﬁ with its principal office
and place of business in the City of Diboll, Angelina County,
Texas, herein referred to as "Diboll".

WITNESSET H:

1. SCOPE OF'AGREEMENT

A. Lessor agrees to lease to Diboll, and Diboll agrees
to lease from Lessor, the railroad boxcars described in the lease
Schedule executed by the parties concurrently herewith or hereafter
and made a part of this Agreement, the rail;oad boxcars described
in the Schedule hereinafter referred to singularly as the "Boxcar"
or collectively as the "Boxcars". The word "Schedule" as used
herein includes the Schedule or Schedules executed herewith and
any ‘additional Schedules and amendments thereto, each of which
when signed by both parties shall be a part of this Agreement.

B. It is the intent of the parties to this Agreement
that Lessor shall at all times be and remain the lessor of all
Boxcars. Diboll agrees that it will at no time take any action
or file any document which is inconsistent with the foregoing
intent and that it will take such action and execute such documents

as may be necessary to accomplish this intent.



VC. It is further understdod that‘the.decars herein
leased are subject to a purchase money lién in favor of Republic
.National Bank of Dallas, and Diboll does hereby expressly acknowl-
edge such.purchase money lien. And; except for_such puréhase
money lien, Diboll, at its expense, will protéCt and_defend
Lessor's title to the Boxcars and will keep the Boxcars free and
clear from any énd ali lieﬁs; claims, encumbrances énd legalz
processes of Diboll's créditors.,

| D. Diboll shall execute and delivér.to.Lessor, upon
Leésor‘s request, éuéh instrument and assurances as Lessor deems
necesséry fdr the'confirmation or perfection of this Léase and
Léssbr‘s rights hereunder. In furtherance theréof, Lessor may
~file or record this Lease so as to give notice to ahy interested
‘party. Any such filing or-recording shall not be deemed evidence
of any_intent‘to create a security interest under the Uniform
Commercial Code. |

E. ' The equiﬁment ié and shali-temain personal pro@erty

and not-part'of.any real éstafe}» Upon the expiration or termination
of this Lease'as to any of the Boxcars, Diboll agrées to return
each of the Boxcars. in good workiné order, ordinary wear and tear
.exceptedé free from all charges ahd‘liens which may result from
any act or default of Diboll, td Lessor at the place where the
rent is paid, or to such other p1ace as Lessor and Diboll agree’
vupon, complete with all parts, equipment, and accessories with
ﬁhich-the Boxcar was. originally equipped or which had been‘added

during the term of the Lease.



F. Diboll shall have no option to purchaserr other-
wise acquire title to cr cwnership of any of.the Boxcars and-
shall have ohly the right to use the same under and subject to
‘the terms ahd provisions of this Lease.

2. TERM | |

| A."Thehterm of this Lease shali be for a period of one
huhdred‘twenty-five (125) months commencing June 1, 1979, and
termlnatlng on the 31st day of October, 1989. »

B. Diboll shall have no optlon to renew or extend the
Leaselterm

3. SUPPLY PROVISIONS

A. It is acknowledged by leoll that the Boxcars are
belng purchased by Lessor from FMC Corporatlon ("FMC™) pursuant
to spec1f1cat;ons approved by Texas Southeastern Rallroad Company
("TSE"); that»each‘of the Boxcers will be delivered to Lessor for
acceptance by FMC at Portland, Oregon.

B. Lessor or his representative will inspect each of
the Boxcars tehdered‘by FMC for deiivery to Diboll. Prior to'
such inspection, “however, Diboll shall confirm ih'writing to
,hLessor that the sample Boxcar which will be made available for
| Diboll's inspection prior to the‘COmmencement-of deliveries
conforms to the specificatiOns'of the equipment agreed to by .
Diboll. Upon such approval by Diboll and Lessor's determination
that the Boxcars conforms to the specifications approved by TSE

and to-all applicable governmental<regulatory specifications,



Diboll will’accept deliVefy thereof at FMC's facility in Portland,
- Oregon, and shall notify Lessor in writing of éuch acceptance.
Each of the Boxcars shélllbe deemed delivéred to Diboll upon
acceptance by_DiEoll. The Boxcars shall be moved by Diboll at no
cost tQ‘Lessor as soon after acceptance of delivery by Diboll as
is consistent with mutual éonveniehce and economy. 'Notwithstanding
that Diboll may not have'immediate physical possession of the
Boxcars leased hereunder, Diboll agrees to pay to Lessor the rent
‘set forth in this Agreement. .

| C. The obligation of Lessorvto'furnish the Boxcars
shall be subject to'all‘causes reasonably beyond the control of
Lessor; including, but not limited to, delays caused by fire,_
"labor difficuities, delays of carriers and materialmen,. or goVerh—
mental authqrity;_énd Léséor shall ﬁot be liable for any damages
by réason of any such delay. |
4. RENTALS

A. Diboll agrees to pay to_Lessor or its assignee

(hereinafter collectively.called "Lessor," except where the
‘context otherwise indigates) for said term or ahy portion thereof,
as rental for each Boxcar éet fbrth iﬁ the Schedule, the 'sum of
$450.00 per month,'tﬁe.first rental installment for each Boxcar
4to beéome due and payabie on the lst_day of October,xl979, or
the 1st day of the month following the expiration of one huhdréd
twenty (120) days aftér Diboll has accepted delivery of the Boxcar

as provided in Paragraph 3A hereof, whichever occurs later. If

requested by’Lessor, Diboll agrees to execute a statement in writing

as to the commencement date of the rental payment for each of the

-4



Boxcars described in the Schedule, All rent shall be paid without
-,noticezor demand and without abatement, deductions or setoff of
any amount‘whatsoever (except as etherwiSe provided herein), at
such address of Lessor‘as‘Lessor shall direct. .

VB. In addition to the monthly rental provided in .
Paragraph 4A hereof, Diboll, as to each qualifying Boxcar, 1f
.ahy, shall pay the . following rental

(1) The term "lease year" shall mean any annual
period, commencing with the first day of the month which
coincides with the commencement of the term of this Lease,

and the first day of each succeeding year during the term of
this Lease :

(2) In the event utilization of any Boxcar leased by
Lessor to Diboll under the terms hereof exceeds 85% in any
lease year following the first lease year of the term hereof.
(such Boxcar being herein sometimes referred to as a
"Quallfylng Boxcar") Lessor shall receive as to such Quali-
fying Boxcar the following addltlonal rental:

(i) As to anyaQuallfylng.Boxcar whose utilization
exceeds 95% in any such lease year following the first

lease year, Lessor shall receive an additional $720.00;
and :

(ii) As to any Qualifying Boxcar whose utilization
shall exceed 90% but shall not exceed 95%, Lessor shall
receive an additional $480.00; and

(iii) As to any Qualifying Boxcar whose utilization
shall exceed 85% but shall not exceed 90% Lessor shall
receive an additional $24O 00;

(iv) It is understood by and between the parties
hereto that Diboll is contemporaneously herewith .
leasing .unto Texas Southeastern Railroad Company 120
boxcars, some of which are owned by Diboll and some of
which are owned by other lessors. For the purpose of
identification, such boxcars have been numbered and
marked "TSE 5001" through "TSE 5120." For convenience
and to insure that each owner of such boxcars parti-
cipates equitably in any additional rental resulting
from higher utilization of such cars, such parties have
entered into an agreement to pool all of such boxcars



for the purpose of determining utilization, the addi-
tional rental payments, if any, and the proration
thereof among such owners in proportion to the number
of boxcars owned.  Such agreement provides for the
preparation of statements reflecting utilization of the

" boxcars; the maintaining of separate and accurate

" records reflecting utilization; audit procedures, and
the like, the terms and conditions of which said agree-
ment are incorporated herein by reference and made a
part hereof for all purposes.

5. REQUISITION, BY GOVERNMENTAL AUTHORITY -

A. In: the event that the Boxcars, or any of them,

‘shall be réquisitiOned or taken over for a period which exceeds

the remalnlng term of this Lease by any governmental authorlty

under the power of eminent domain or otherw1se during the term of

this Lease, this Lease shall thereupon terminate in respect to

such Boxcars or Boxcar, and Lessor shall be entitled to all sums
péyéble by any governmental authority as compensation for such
requisition or taklng of possession.

| BQ, In the event that durlng the term of this Lease the
Boxcars, Or any of them, are requ1s1t10n¢d or taken by any govern-

mental authority under the power of eminent domain or otherwise

for a period which does not exceed the remaining term of this

Lease, Diboll's duty to pay rent shall continue for the term
hereof, and Diboll shall be entitled to receive and retain for

its own account all sums payable'for any such period by‘such-

governmental authority as compensation for requisition or taking

" of possession of such Boxcars or Boxcar.

6. -TAXES AND LIENS

" Diboll agreestto report and pay, in addition to rent,



all'ad’valofem, sales, use, 1ea$ing, operation, excise, and other
taxés with respect to the Boxcars, togéther-with'any penalties,
fines, or interest ﬁhereon, and all duties, taxes, investment téx
cfedit reduqtions, and similar charges arising -out of use of thé

Boxcars outside the United States. Lessor agrees to reimburse

Diboll for all ad valorem taxes levied and imposed-upon the

Boxcars by the State of Texas, its agents and instrumentalities.

Diboll‘égrées not to‘encumber or dispose of this Lease or of any
~of the Boxcars or ény part of a Boxcarvor permit any eﬁcumbrance
or lien tQ be entered or levied upon any of the Boxcars. Diboll .
'will promptly, at itsjexpense, take'sucﬁ acﬁion as may be neces-
sary to'duly,discharge'any-suCh mortgage, pledge, lien, charge,

' encumbran¢e>vsecufity interest; or claim if the same shalllariée
at any time. |

7. MAINTENANCE AND OTHER CHARGES

A. It is agreed by and between the parties hereto that
Lessor Qiil pay for ali_ordinary;and necessary - repairs, mainténance
and servicing toAthe Boxcars: ‘ | |

B. - Except as.provided in- Subparagraph 7A above, Diboll
will pay allféosts,'expenses,'fees and charges incurred in connec-
jfion with the use and operation of each of the Boxcars during its
1éase term, including all major repairs which may increase the
vuseful life of the Boxcars. Tifle to any such alteration, improve?~

ment or addition shall be that of Lessor.



8. POSSESSION AND USE

A. So long as Diboil shall not be in default under
v.thls Agreement Diboll shall be entitled to the posse551on, use
- and quiet enjoyment of the Boxcars in accordance with the terms
of this Agreementvand in the manner and to the extent Boxcars are
»customarily used in the raiiroad freight business. However, _ _
Diboli's rights shall be subject to:the rights of Republic National
Bank of Dallas, its successors'orvassigns, under any'financing
agreement entered into by Lessoriin connection with the acquisi-
tion of the chcars; i.e., upon notice to Diboli from Republic
National Bank of Dallas, its-successors or_assigns[ that an event

of default has occurred and is continuing under such.financing
: agreement such party may require that all rent shall be made
dlrectly to such party and/or that the Boxcars be returned to
such party.

B. Diboll agrees to use;the Boxcars within the bounda-

ries of the continental United States (exclusive of Alaska andv
Hawaii)‘and.Canada.. | |

9. [EQUIPMENT TO BE IDENTIFIED

'Diboll_shall, uan'the'request of Lessor, and at its .
.,cwn expense firmly affixbto the chcars; in a conspicuous place,
such a decalcomania or metal plate as shall be supplied by Lessor
»show1ng Lessor, or Lessor's Assignee (1f this Lease be as51gned),‘

as the owner and Lessor of such Boxcars



10. RAILROAD MARKINGS AND RECORD KEEPING

| "A. Lessor and leoll agree that on or before delivery
of any Boxoars to Diboll, - said Boxcars will be lettered with the
railroad markihgs of Diboli or its permitted Assignee and may

also be marked with the name and/or other insignia used by Diboll

Or its permitted Assignee. Such name and/or 1n51gn1a shall

comply w1th all appllcable regulatlons »

B. At no cost to Lessor, leoll-shall during the term
of rhis Agreement prepare and file, or, when necessary, prepare
for Lessor'e‘signature and filing,vall documents relating to the
registratioh, maintenance and record'keeping functions involving
the Boxcars. Such documents shall include but are not limited_to
the following: (i)'appropriate AAR documents; (ii) registration
in the‘Offioial Railway Equipment Register and the Universal

Machine Language Equipment Register;vand (iii) such reports as

may be required from time to time by the ICC and/or other regula-

tory agencies.

- C. Each Boxcar leased hereunder‘shall be registered at
no cost to Lessor in the Official Railway‘Equipment Register ahd_
rhe Universal Machine Language Equipment Register. Diboll shall

perform all record keeping functions related to the use of the

' Boxcars by Diboll and other railroads in accordance with AAR

" Railroad Interchange Agreements and Rules, such as'Car Hire

Reconciliation.

D. All record keeplng performed by leoll hereunder

and all record of payments, charges and ‘correspondence related to



the_Boxcars shall be separately recorded'and-maintained by Diboll
in a form suitable for reasonable inspection by Lessor from time
to time during regular Diboll business hours. Diboll shell
sup§1y1Lessqr_euch reports recording the use of the Boxcars es
Lessor may reasenably request. |

11. ASSIGNMENT OR SUBLEASE BY DIBOLL

A. Diboll, during the term hereof, shall have the
right to aseign this Lease or sublet ali-o; any part of the
‘Bexcars'to Texas-Southeastern_Railroad Company, herein sometimes
referred to as "TSE" or the."Permitted ASsighee". In such event,
the Permitted Assignee shall be entitled to the possession, use
and quiet enjeyment of the Boxcars to the extent Boxcars are
customafily used in the raiiroad freight business and subject to
the terms of this Agreement. | |

o B. Notwithstanding anything to the contrary,‘in the
eveht of any such assignment or sublease by Diboll to TSE, Diboll
shall remain fully responsible aﬁd liable on this Lease and shall

not be'releésedvfrom performing‘any of its terms, covenants, |
provisions and conditions.

~12. ASSIGNMENT BY LESSOR

A. For the pﬁrpose of broviding funds for financing
the purchase of the Boxcars, er fer eny other.purpose, Diboll
agrees {(a) that Lessor may assign, sell er encumber all or any
ofher part.ofAthis-Lease Agreement, the Boxcars and the rental

- payments hereunder and (b) in‘thé event of any such assignment of

-10-



: rental'paymehts hereunder and written notice thereof to Dibbll)
to uncoﬁditionally pay directly to any such assignee all rentals
and ether.sums due  or fo become due uﬁdernthis Lease Agreement.

- Any such assignment shall be in respect of this Lease and/dr»the
rents and other sums due and to become due in respect of the
 Boxcars, and may be either abeolute or as collateral Security for
" indebtedness of the Lessor.

B. ' No sueh essigneebfor collateral purposes shali be
obligated to-perform any duty; covenant or condition required to
be perfdrmed by the Lessor under any of the terms hereof, but to
‘the contrary, Diboll, by its execution hereof, acknowledges'and
agrees that notwithstanding any such assignment’ each and all such
'COvenants, agreements, representations and warranties of the
LeSsorjshall survive any such assignment and shall be and remain
the sole 1iabi1ity ef the Lessor, his seccessors,‘heirs.and
assigns. _ ’ | |

C. LESSOR AND/OR LESSOR'SAASSIGNEE'MAKES NO WARRANTY
"OR REPRESENTATION; EITHER EXPRESS OR:IMPLIED, AS TQ THE FITNESS,
DESIGN OR C@NDITION, THE.MERCHANTABILITY OF THE BOXCARS ORVTHE'

" FITNESS OF THE BOXCARS FOR ANY PARTICULAR PURPOSE, THE QUALITY OR
CAPACITY.OF THE MATERIALS IN THE BOXCARS OR WORKMANSHIP'IN THE

BOXCARS; INFRINGEMENT OR OTHERWISE.

13. GOVERNMENTAL AND INDUSTRIAL REGULATIONS
- Diboll agfees to comply with all governmehtal laws,

'rules,'regulations, and requirementsL and with the Interchange

~11-



Rules of the AAR with respect to the use and.operation of each of

the Boxcars during the term of this Agreement, except that Diboll

- may in'good faith and‘by_appropriate proceedings contest the

'application of any such law, rule, regulation or requirement in

any reasonableemanner and_at.its'expense.
14. INDEMNITY' _

A. ,Leesor Will,defend, indemnify and hoid Diboll
hermless from and against any and 511 loss or damage of or to the
Boxcars, usual weér'and tear excepted,.except eny loss, liability,
claim, damage, or expense which is directly attributable to the
fault or neglect of Diboll and for which Lessor is not covered by
insuranee. | | 4

B. 1In the event the Boxcars are-subleased by Diboll to

TSE, Lessor will (subject to the further provisions of Subparagraph

-C’hereof) defend,-indemnify and hold TSE harmless from and against

any,énd all loss or damage of or to the Boxcars, usual wear and

~tear excepted, unless occurring while TSE has physical possession

of the Boxears. Diboll will secure an agreement ffom TSE that
shall p;Ovide that (1) TSE will at all times while this Agreement
is in effect be responsible for the Boxcars while on TSE's railioad
tracks in the same manner that TSE is responsible under Rule 7 of

the AAR Car Service and Car Hire Agreement Code of Car Service

Rules-—Freight for cars not owned by TSE on TSE's'railroad tracks.

TSE shall protect against the consequences of an event of loss
involving the Boxcars while on TSE's railroad tracks_by either

obtaining insurance or maintaining a self-insurance program which

12~



conforms to sound actuarial principles; and (2) if TSE elects to
carry insurance, it shall furnish Lessor or Diboll conCurrently
with the execution §f the sublease and thereafter at inﬁérvais of
not more than twelve (12) calendar months with a cértificate of
insurance with respect to the insurance carried on the Boxcars
signed by an independent insurance broker. All insurahce shall
be taken out in the name of TSE, Diboll and Lessor (or its Assignee) 
as‘their'inteiést.may aﬁpear. a

C. Lessor shall not indemnify nor hold harmless TSE
‘against loss or damage of or to the Boxcars, usual wear and tear
excepted, Which.is directly attributable td_the fault or neglect
of TSE and.for which Lessof is‘not covered by insurance.

o "D. Léssor'shall not be liable for ahy loss of, or

damage to, commodities, or any.part_thefeof,.loéded or shipped in
the Boxcars, however such loss or démage shall be caused or shall
result. Diboll agrees to aﬁsume responsibility for, to indemnify
.Lessor against, and to Save,it harmless from, aﬁy such loss or
vdamage;.or claim therefor.
E. Lessor and Diboll‘mutually agree with respect to
- and to.the extent of any loss covered and paid by insurance then
being carried by. them respectively, the one cérrying such insurance
and receiving'such protection,vreleases the other of ahd‘frqm any
and all claims with respect thereto; and they further mutually
~agree that ﬁheir respective insurer shall have no right of subro-
gation against the other on account thereof, and their respectiVe-
- policies shall so pfovidef' In this connection, Lessor has made

known to Diboll the difficulty in obtaiﬁing'hazard‘énd extended

~13-~



‘coverage, comprehensive oeneral liability, and loss. of use insur-
ance on the Boxcars_at a reasonabie premium, if at all. DibOll;‘
in~addition to owning a ‘number of boxcars;.anticipates further
‘leasing of additional cars. Lessor has suggested that the neces;
“sary insurance coverage be marketed as a group rather than by'
each individually in orderitovmaximize leverage with insurance
~underwriters. Diboll, at the request of Lessor and other lessors
~from'whom'Diboll,iS'leasing'boxcars, has'agreed to cooperate in
‘the placement'of an insurance policy.orlpolicies which would list
leoll Lessor and other léessors, As Their Interest May Appear, |
as named insured, and each such 1nsured’would pay his prolrata
- portion of the insurance coverage. In the event the parties
‘hereto are unable to secure insurance in such manner but do in
fact otherw1se securev;nsurance, Lessor and leoll each agree
“that as to. any policy of general_liability insurance carried by
- either of them, they will seek to have the other added thereto as
an additional insured. = |

"F. All indemnities'contained in this Agreement shall
surviVe~the termination hereof, however same shall ‘occur.
15. DEFAULT |
| A. The'occurrence of any of the following events shall

be an event of default:

: (1) The nonpayment by leoll of any sum required
herein to be paid by Diboll within ten days after the
date any such payment is due.

(11) The breach by Diboll of any other term,
covenant, or condition of this Agreement, which is
‘not cured within ten days following the receipt of
~written notification of Diboll's failure to comply
herew1th

_14_‘



- may,

S 16

(iii) Any act of 1nsolvency by Diboll, or-the
filing by Diboll of any petition or action under any
bankruptcy, reorganization, insolvency or moratorium
law, ‘or any other law or laws for the relief of, or
relating to, debtors. "

(iv) The filing of any involuntary petition
under any bankruptcy, reorganization, insolvency or
moratorium law against Diboll that is not dismissed

within 51xty (60) days thereafter, or the appointment

of any receiver or trustee to take possession of the
properties of Diboll, unless such petition or appoint-
ment is set aside or withdrawn or ceases to be in

effect within sixty (60) days from the date of said
flllng or appointment.-

(v) The subjectlon of any of Diboll's property
to any levy, seizure, assignment, application or sale
for or by any creditor or governmental agency.

B. Upon the occurrence of any event of default, Lessor
at its option, terminate this‘Agreement and may

(i) Proceed by any lawful means to enforce
performance by Diboll of this Agreement or to recover

damages for a breach thereof (and Diboll agrees to
bear Lessor's costs and expenses, including reasonable

attorney's fees, in securing such enforcement), or

‘(ii) By notice in writing to Diboll, terminate
Diboll's right of possession and use of the Boxcars,
whereupon all right and interest of Diboll in the
Boxcars shall terminate; and thereupon Lessor may
enter upon any premises where the Boxcars may be
located and take possession of them and henceforth
hold, possess and enjoy the same free from any right
of Diboll. Lessor shall nevertheless have the right
to recover from Diboll any and all rental amounts
which under the terms of this Agreement may then be
due or which may have accrued to that date.

EARLY TERMINATION

A. Diboll may, at its option, by giving Lessor written

notice of termination not less than sixty (60)_days‘prior to the

termination date designated in such notice, terminate this Agree-

ment as to one or more of the Boxcars if the Interstate Commerce

-15-



, Commiésion‘shali; at any time,”(i):issue an order reducing incen-
tive car hire for bokcars on an'annuallbasis to three months or
less without av¢orresponding increase in straight car hire or
other monies aVailable to Diboll at least equal.in amount to such
reduction, (ii) determine that Diboll may not apply its incentive
 car hire recéipts in payment of the rental charges set forth in
this Agfeement, or (iii) require that Diboll spénd funds not
earned by the Boxcars inxorder for Diboll to continue to meet its
.obligations‘set forth in this Lease Agreement. - |
| B. Diboll shail not, by reason of such early termi-
nafion of‘this Agreement in accordanéevwith the terms and pro-
visions‘heréof, be liable to\LeSsor for compensation, reimbﬁrse—
ment orjdamages,.either on account of present or prospeCtive
profits or on account of expenditures, investments or commitments
) made in conhection therewith, or on account'of'any other cause<o£
thing whatsoever( except as is otheiwise herein provided.
C. Except-as-may be othefwise4expressly set forth
'hereiﬁ, upon‘the expiration or termination of this Agreement as
td one or moré of the Boxcars,'all,obligations of the parties as
~to such Boxcar or Boxcars shali‘immediately cease. Diboll shall,
- however, provide'reasonbié éssistance to Lessor in transferring
to Lessor, all at Dibollfs expense and upon Lessor'S'reQuest, all
- records, data and other information relating to the Boxcars.
D. Inftﬁé évént damage or destruction of a Boxcar has
been fepbrted in accordance with Rule 7 of the AAR Car Service

and Car Hire Agreement Code of Car Hire Rules--Freight and the
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aﬁpropriate aﬁount'due as ‘a result thereof is received by Lessor,
.Said_dQMaged or destroyed Boxcar will be remd#ed from the coverage
of this Agreement és 6f.the'date¢that'payment of car hire bayments
ceased. | | | | | ‘

- 17. TERMINATION

'At the expiration or termination of this_Agreément as
to annyoxéars, Diboll will Surrender poséessionbof such Boxcars
to Lessor by delivering the same to Lessor. -A'Boxcér shall be no.
longer subject to this Agreement upohlthe removal of Diboll's or
its Permitted Assiénee's railroad markings from the Boxéar~and-
the plécing therebn Qf such markings-as may be designated bj
Lessor. If such'Boxcars,are ndﬁ'on the-railroad line-of TSE upon
‘ terminatioﬁ, any cost of assembling, delivering, sto:ing, and
transportiﬁg such‘Bbxéars~£o TSE's railroad line of the railroad
lineiof a subsequent Lessee shall be borne by Diboll. If any
Boxcar is‘terminated pursuant-to Paragraphs-ls'and 16 hereof
priqr to the end of its lease term, Diboll shall be liable.to
Léssor for all costs and expeﬁseé incurred by_LeéSbr to repaint.
“the Boxcars and place thereon the markings and name or other
.insignia of Lessor's subsequent'lessee.

18. REPRESENTATIONS, WARRANTIES AND COVENANTS

Diboll represents, warrants and covenants that:

(1) Diboll is a corporation duly organized,
validly existing and in good standing under the laws
of the State of Texas and has the corporate power,
authority and is duly qualified and authorized to do
business wherever necessary, to carry out its present
business and operation and to own or hold under lease

its properties and perform its obligations under this
Agreement.
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(ii) The entering into and performance of this
Agreement will not violate any judgment, order, law
or regulation applicable to Diboll, or result in a
breach of, or constitute a default under, or result
in the creation of any lien, charge, security interest
or other encumbrance upon any assets of Diboll or on
~ the Boxcars pursuant to any instrument to which

Diboll is a party or by Wthh it or its assets may be
"bound. :

(iii) There is not action or proceeding pending
or threatened against Diboll before any court or
administrative . agency or other governmental body
which might result in any material adverse effect on
the business, property and assets, or conditions,
financial or otherwise, of Diboll. o

(iv) There is no fact which Diboll has not

disclosed to Lessor in writing, nor is Diboll .a party

" to any agreement or instrument or subject to any
charter or other corporate restriction which, so far
as Diboll can now reasonably foresee, will 1nd1v1dually
or 'in the aggregate materially adversely affect the
business, condition or any material portion of the
properties of Diboll or the ability of Diboll to
perform its obligations under this Agreement.

19.  INSPECTION

Lessorishall'at_any time during normal business hours
haQe'the right to enter the premises where the Boxcars may. be .
located for the purpose of inspecting and'examining the Boxcars
to insure Diboll's compllance with 1ts obligations hereunder.
D1boll shall notlfy Lessor 1n writing within five (5) days after
any attachment, tax lien or other judicial process shall be
attached'to any Boxcar.

20.. LESSOR'S PERFORMANCE OF DIBOLL'S OBLIGATIONS

If Diboll shall fa11 to duly and promptly perform any
of its obllgatlons under thlS Lease w1th respect to the Boxcars,

Lessor may, at Lessor's optlon perform any act or make any
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payment which Lessor deems neéessary for tﬁe maintenance and
preservatibn'of the Boxcars_aﬁd'LesSor;s4tit1e thereto, including-
payments forvsétisfaction of liens, repaifé and levies,vandvall
SﬁmS so paid or incurred by Lessor, together with interest at the
~highest lawful rafeﬁ and any reasonable legal fees incurred by‘
Lessor in -connection therewith,_shéll be additional rent under
 this LeaSe.andﬂpayable by Diboil to Lessor on demand. The per-
-fofmance of any act or payment by Léssor'as aforesaid shall not

be deemed a waiver or releaéevof any obligation,or défault on the
part of Diboll. |

- 21. MISCELLANEOUS

A. Binding Effect: This Agﬁeemént and the Schedule
'contemplated hereby shall be binding upon and shall inure to the
benefit of the parties hereto and their respective héirs, personal

representatives, successors and assigns.

B. Other Documents: Both partiés agree to execute the
documents contemplated by this transaction and such other documents
as may be required in furtherance of this Agreement.

‘C. No Partnership: It is expressly understood and

agreed by the parties hereto that this Agreement constitutes a
lease of thé Boxcars only and no joint venture or partnership is
being created. Nothing herein shall be construed as conveying to
-'Diboll any righf, title or interest in thé‘Boxcars except as a
lessee only.

'D. Waiver: No failure of delay by Lessorishall éénsti-

tute a waiver or otherwise affect or impair any right, power or
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remedy‘available to ﬁessor‘ﬁorishall any waivér or.indulgence‘byu
' Leésor{orvany partial or sihgle'exerciée of any right, power or |
remedy pfecludé,any other or furthérnexercise thereof or the
_exeréiée of any other right,'power or femedy.

E. §i§g§: This Agfeement shall be governed by and
‘construed accérding to the laws of the State‘of Texas.

F. 4Notices;  All notices heréunder shall be in writing
and shall be deemed given when delivered personallf or -when
'depositéd in'the United States méil, postage pfe—paid, certified
or registered, addreségd to Lessor at the‘address set forth above
and to Diboll at the following.addréss:- | | |

| Dibdll Leasing Company

P. 0. Box 636

Diboll, Texas 75941
or to Lessor or Diboll at such other addresses-as either of the
pérties hereto may-designate in writing to the other from time to
time for such purpose. |

G. Severability: Any provision of this Lease which is

prohibited or unenforceable in any jurisdiction shall, as to such.
. jurisdiction, be ineffective to the extent of such prohibition
and uneﬁforceable without invalidafing the remaining prévisions
hereof. To the extent permitted by applicabie law, Diboll hereby
'waives’any-provision éf 1éw which prohibits or renderé'unénforée—
able any provisiohs hereof in'any respect.

| H. Amendments: This Amendment and the Schedule exe-
cuted by Lessor and Dibbll constitute the entire agreementﬁbetweeﬁ

Lessor and Diboll with respect to the Boxcars and the subject
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matter of this Lease. No term or provision of this Lease may be
changed, modified, amended. or terminated execpt by a written

agreement signed by both Lessor and Diboll, except that Lessor .

may insert the identification number as to a Boxcar on the appro-

priate Schedule after delivery thereof.

- I. Paragraph Headings:‘ The paragraph headings contained

in this Agréement arevprovided for convenient reference only'And

‘shall not be considered for any purpose in analyzing or Construing

the intention of the parties with respect to this Agreement.

J. Counterparts: This Agreement may be executed_in
one or more counterparts and each of such'countefparts-shall for
all purposes be deemed to be  an original, and all such counter-
patts.together'shailiconstitute but oﬁe and the same instrument.

IN WITNESS WHEREOF, .the parties'hereto have exeéuted

this Agreement as of the date first above written.

<z44~00# ,@mﬂn&

"LESSOR“

DIBOLL LEASING COMPANY

By J %W/W/

Pre51dent

"DIBOLL"
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LEASE SCHEDULE

- ITEM QUANTITY ~ MARKINGS - IDENTIFICATION

FMC Corporation 70-Ton 50'6"

- Single Sheath Boxcar with Single:
10' sliding Doors Centered on
Car, Nailable Steel Flooring, . *
Lading Anchors, AAR Plate "C" 5 "TSE 5101" through "TSE 5105"



Y.

Individual Form of Acknowledgment

The State of . Texas

.County of Angelina

~ On this 4th day of June, 1979, before me personally appeared
| DAVID H. DOLBEN , to me well

known to be the person described in and who executed the foregoing in-

strument and he acknowledged that he executed the same as his free act

Notary Public, in and for Angelina
County? Texas .

and deed.‘

My commission expires:

SARAH N. LARSON, Notary Public
Angelina County, Texas 0
My Commission Expires 39



. THE STATE OF TEXAS = {

COUNTY OF ANGELINA i

BEFORE ME, the under51gned authorlty, a Notary Publlc,
on this day personally appeared C. TOM SUMNER, President of
Diboll Leasing Company, a corporatlon known to me to be the

- person and officer whoseé name is subscribed to the foregoing

instrument and acknowledged to me that the same was the act of
the said Diboll Leasing Company, a corporation, and that he
executed the same as the act of such corporatlon for the purposes

and consideration- thereln expressed and in the capacity therein
stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this 4th day of
June, 1979. :

XNotary Public in and) for
2 gellna County, Texas

JOHN C. FLEMING
Notary Public



