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RECORDATION OF LEASE
OF RAILROAD ?QUIPMENT

/I»’

“June 4, 1979

“eveansasrasanscece

Secretary of the Interségge 51979'3*50PM

Commerce Commissio ' - ;e
. : ERCE COMMISSI
Wa'shlngton, D.C. 2042 TERSTATE GOMMERCE SIoN

Dear Secretary

Pursuant to Title 49, Section 11303 U.S.C. Diboll
Leasing Company, a party to the ‘lease hereinafter mentioned,
is submitting herewith for recordation three-copies of the °
lease dated June 4, 1979, each bearing original signatures

~and all of which have been acknowledged pursuant to the

requirements of 49 CFR'1116.3. -In accordance with.49 CFR

?1116.4/ we furnish the following‘information:

Lessor: Diboll Leas1ng Company, P. O. Box 636,

leoll Texas 75941

Lessee: Texas Southeastern Rallroad Company,

P. O BoX 366 D1boll Texas 75941

Egulpment One Hundred Twenty (120) 70-Ton, ‘o
Slngle Sheath Boxcars with Single 10' Sliding Doors centered'

';onveach car, Nailable Steel Flooring, Ladlng ‘Anchors, AAR

rate "C", manufactured by FMC Corporatlon, Portland, Oregon,
ALR. Mechanical Designation XM, bearing reporting markings

4fénd 1dent1fy1ng marks TSE 5001 through TSE 5120, :inclusive, .
_ilncludlng appurtenances and additions thereto.

We are also enc1051ng herewith a cashier's check

" in the sum of $50.00 to cover the filing cost.

We request that the lease be duly recorded and
returned to the following attorneys

' Zeleskey, Cornelius, Rogers, N o
Hallmark & Hicks it ng?ﬁudOEBd
P. O. Drawer 1728 V1
Lufkin, Texas ' 75901 !
Attention: Jack D..Hic§[°HAOI & Q NW’

'Jw\l'}J:gu



4_;’“:/ -

‘ Your attentlon 'to the foreg01ng matter w1ll be
appreciated. : '

~Yours truly, -

. DIBOLL LEASING COMPANY

C. Tom Sumner,
President

¢cc: Mr. Jack D. " Hicks" ’
Zeleskey, Cornelius, Rogers,
Hallmark & Hicks
P. O. Drawer 1728
Lufkin, Texas 75901

cc: Mr. Ward R. Burke

- Burke, Leach & Sloan
P.0. Box 777
Diboll, Texas 75941

¢c: Mr. Ira D. Einsohn - ‘

\ Gardere, Wynne, Jaffe & DeHay

" .-, 1700 Republic National Bank Bldg
_-Dallas, TeXas 75201 :
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- LEASE AGREEMENT

| THIS LEASEVAGREEMENT, made as of this 4th day of June,

. 1979, betweeﬁ DIBOLL LEASING COM?ANY, a private corporation with'
its principal office and'place of bﬁsiness in the Cityﬁoleiboll,
Angelina Couhty, Texas, whose mailing address ie P. O. Box 636,
Diboll, Texas 75941, herein»referfed to as "ﬁessor”,'aﬁd TEXAS
'SOUTHEASTERN RAILROAD-COMPANY,'a private corporation with its
principal office and place'ef business in the City of Diboll,
Angelina County, Texas, and whose mailing address is P. O. Bex 366,

Diboll, Texas 75941; hereih referred to as "TSE".

WITNESGSSET H:

1. SCOPE OF AGREEMENT
| A, - Lessor agrees to lease to TSE, and TSE agrees to

lease from Leseof, the_reilroad boxcars described in the lease
Schedule executed by the parties concurrently herewith or hereafter
and made a paft ef fhis Agreemeﬁt, the railroed boxcars described
in the Schedﬁle'hereinafter.referred to-singularly as the "Boxcar"
or coilectively as the7"Boxcars". The’word "Schedule" as used
herein includes the Schedule or Schedules executed herewith and
any additional Schedules and amendments thereto,.each of which
when signed by.both‘parties shall be a part of this Agreement.

| | B. It is the intent of the parties to this Agreement
that Lessor shall at all times be and remain the lessor Qf all

Boxcars. TSE agrees that it will at no time take any action or



file,any_dqcument which 1is inconsistent,with the foregoing intént
and that it-will take such action and éxecute such doéuments as
' ‘may be-hecessary to accomplish this intent.
| | C. It is further understood that the Boxcars herein
leased are subject to a purchase money lien in favor of Republic‘
| ﬁationai Bank of Dallas, and TSE d§es hereby éxpressly acknowl-
edge:such purchase moneyﬂlieﬁ.. And, except for such purchase
money lien}‘TSE, at its expehse,>will proteét and defend Leséor‘s
title to the-Boxcérs and wiil keep the Boxcars free and élear
from any and .all liéns, claims, encumbrances and legal processes
of TSE's creditors.' | |
b. TSE shall execute and-deliver‘to_Lessoi, upon

Lessor's request, sﬁch instrument and assurances as Lessor deems
'nécesséry'for the confirmation br‘perfecfion of this Lease and
Lessor's rights hereunder. Iﬁ furtherance thereof, Lessor may
file or record this Lease so as to give notice to any intérested
party. Any such filing or'recordingAshall not be deemed evidence
of any intént-to create a security interest under the Uniform
Commercial Code.

| E. The equipment is,épd shail remain personal property
and not part of any real estate. Upon the expiration or termina-
tionlof this Lease és to any of the Boxcars, TSE agrees to return
each of the Boxcars in gdod working order;_ordinary wear and tear
excepted, free'fromlall chargeé and liens which may result from'
any act or default'of TSEi.to Lessor at the place where the'reht'

"is paid, of to such other place as Lessor and TSE agree upon,



complete with all parts, equipment, and accessories with which'
the Boxcar was originally equipped or which had been added during
the term of the Lease.

F. TSE shall have no option to purchase or otherw1se
acquire title to or»ownership of_anonf the Boxcars and shall
have only the right,to use:the same nnder and subject to the
terms'and}provisions of.this Lease.

, EEBM.~ o

'A. The term of this Lease shall be for a period of one
hundred twenty—fi&e (125) months commencing June 1, 1979, and
.terminating”onlthe_3lst day of October, 1989.

B. - TSE shall have no option to renew or extend the
Lease term.

3. SUPPLY PROVISIONS

A. It is acknowledged by TSE that the Boxcars are
.belng delivered to Lessor by FMC Corporation ("FMC“) pursuant to
spec1f1cat10ns approved by Texas Southeastern Railroad Company
("TSE“); that each of the Boxcars w1ll be delivered by FMC to
Lessoxr for acceptance at Portland Oregon.

B. Lessor will 1nspect each‘of the Boxcars tendered by
FMC for delivery to TSE. Prior to sucn inspection, however, TSE
shall confirm in writing to Lessor that the sample Boxcar which
will be made available for TSE's inspection prior to the commence-
ment of deliQeries conforms to the specifications of the equipment

agreed to by TSE. Upon such approval by TSE and Lessor's determina-



.tion that the BoxCar conforms_to the specifications ordered by
Lessor and to all'applicable,governmental regulatory specifica-
tions, Lessor will accept delivery thereof at FMC's facility.in
Portland, bregon,.and shali.notify TSE in writing of such acceptance.
Each of tne Boxcars shall be deemed~de1ivered to TSE upon‘acceptance
by Lessor. The Boxcars shall be delivered to TSE's railroad line

at no cost‘to TSE as soon after acceptance of deliVery by Lessor-
'as‘is-consistent‘with mutual convenience and economy.. Due to the
nature of railroad operationstinbthe United States,‘Lessor'can
neither control nor determine when the Boxcars leased hereunder
will-actually be available to TSE for its use on its railroad.
'tracks | Notwithstanding that TSE may not have immediate physical
possess1on of the Boxcars leased hereunder,,TSE agrees to pay to
'Lessor the rent set forth in thls Agreement To move the Boxcars
to TSE's rallroad line and 1nsure-opt1mal use of the Boxcars

after the first‘loading of freight for each Boxcar on the railroad
iine of TSE (the ﬂInitial'Loading"), Lessor agrees to assist TSE

in monitoring‘Boxcar movement'and whenedeemed necessary by TSE

‘and Lessor, to 1ssue movement orders w1th respect to such Boxcars

- to other railroad lines in accordance with ICC and AAR Interchange

Agreements and Rules.

R C. The obligation of Lessor to furnish the Boxcars
shall'be‘subject to all causes reasonably beyond theAcontrol of
Lessor, including, but not limited to, delays caused by fire,

labor difficulties, delays of carriers. and materialmen, or'govern-



mental authority; and Lessor shall not be liable for any damages
by reason'of‘any such delay.
" 4. RENTALS

A. TSE agrees to pay the following rent to Lessor for
the use of the Boxcéfs: | .

{1) Lessor shall receive all payments made. to
TSE by other railroad companies for their use or
handling of the Boxcars, including but not limited to
mileage charges, straight car hire payments and
incentive car hire payments .(all of which payments
made to TSE are hereinafter collectively referred to
as "Payments"). In addition, Lessor will receive, as
additional rental, all monies earned by the Boxcars
prior to their 1n1t1al loading.

_ (11) The rental charges payable to Lessor by
TSE shall be paid from the payments received by TSE
in the following order: (1) incentive car hire
payments; (2) straight car hire payments; (3) mileage
charges; and (4) other; shall be payable to Lessor at:
its office in Diboll, Angelina County, Texas, or
elsewhere as Lessor shall, in writing, designate to
TSE; and all such rental charges, if not sooner paid,

shall be paid on the 15th day of each month throughout
the term hereof.

(111)' In the event damage or destruction of a
Boxcar has been reported in accordance with Rule 7 of
the AAR Car Service and Car Hire Agreement Code of
Car Hire Rules--Freight and the appropriate amount
due as a result thereof is received by Lessor, said
damaged or destroyed Boxcar will be removed from the
coverage of this Agreement as of the date that payment.
of car hire payments ceased.

B. In the event utilization in any calendar quarter is
less than seventy~five (75%) per cent, Lessor may, at its option
and upon not less than thirty (30) days prior written notice to

TSE, terminate this Agreement as to such Boxcars as Lessor shall

determine.



. C. Lessor may, at its option, termlnate this Agreement
.vif.the ICC Shall, at anyhtime, (1) issue an order reducing incen-
tive car hire for boxcars on an annual basis to three months or -
“less mithout a corresponding increase in straight car hire or
other monies available to Lessor at least equal in amount to such
,rednction,.(Z) determine that TSE may not apply itslincentive car
hire-receiptszin payment’of the rentalvcharges set forth in this
paragraph, or.(3).require-that TSElspend funds not earned by the
Boxcars in order for TSE to continue to meet its obligations set
.forth in this Paragraph |

5. ADDITIONAL CONSIDERATIONS TO TSE

As an additional consideratiOn to TSE.for the .execution
Aof this Agreement and the performance of 1ts dutles hereunder,

Lessor agrees for each Boxcar so leased by Lessor to TSE to pay

unto TSE theasum of $25.00 per month as a management fee. ' As to
each Boxcar,lthe $25.00 per month management fee shall be payable
on. the 1lst day of each and every month throughout the term of
.this Lease commencing October 1, 1979. If for any reason this
Lease is terminated as to a Boxcar,:the monthly management fee,aé
to such Boxcar shall likewise . termlnate And in the event
‘Lessor should fail to make dellvery of any Boxcar called for in
the Schedule, then any management fee paid by Lessor to TSE for

such Boxcar shall be refundedvby TSE to Lessor.

6. TAXES AND LIENS
A. Lessor agrees to reimburse TSE for all taxes,

assessments and other governmental charges of whatsoever kind or



character'paid by'TSE-relatinQ to each Boxcar and onvthe lease,
delivery or operation'thereof Which may renain unpaid as of the
date of delivery of such Boxcar to TSE or which may be accrued,
levied,_assessed or imposed during the leasewterm, exceptvtaxes
onn income imposed cn TSE and sales cr use taxes imposed on the
: mileage.charges and/cr car hire:revenues Lessor shall forward
to TSE all sales and use tax payment received by it on behalf of
TSE.  Lessor and TSE Wlll comply w1th all state and local laws
requiring the’ filing of ad valorem tax returns on the Boxcars.
Lessor shall review all applicable tax returns prior to fillng
‘B. TSE agrees not to encumber or dispose of this Lease
or of any of the Boxcars or any part of a Boxcar or permit any )
encumbrance‘or iien to'be entered or levied upon of the Boxcars.
TSE will promptly, at its expense, take such action as may be.
necesSary to duly discharge any such mortgage, pledge, lien,
‘charge; encumbrance, security interest, or claim if the same
shall arise at any time.. |

7. MAINTENANCE

A. Except as otherw1se provided herein, Lessor w1ll
pay aill costs, expenses, fees and charges 1ncurred in connection
with the use and operation of each of the Boxcars during the term
of this Lease and Agreement, including but not limited to repairs,
maintenance and servicing, unless the same was occasioned by the
fault'Of TSE'while such Boxcar is‘in the physical possession of
VTSE. TSE shall 1nspect all Boxcars interchanged to it to insure

that such Boxcars are in good working order and condition and



shall'bé liéble to Lessor for any repairs fequired for damage not
ndted'af the time 6f-interchange. TSE.hereby‘tranSfers and |
assigns to Lessor for and'during the lease term of each Boxéar-
‘ail of its right, title and intereét.in\any warranty in réspect
£o the Boxcérsﬂ All_claimé or aétiOnslon any warranty so assigned
éhall be made and prosecuted by Lessor at its sole-expense,.and"'
- TSE shall have no obligation to maké any,claim on such warrant&.‘
Any recovery under such warranty shall be payable solely to
Lessbr, |

B. 'Excepf as provided above, Lessor shall make or
- cause to'be made such inspections‘of, and maintenance‘and repairs
to‘the,Boxbars as. may be requirea. Upon‘reéuest of Lessor, TSE..
shall perform any necessary maihténance and repaifs to Boxcars on
TSE's railroad tracks as may be reaSonably requested by Lessor.
Lessor'shall also make, at its expense, all alterations, modificé-
tions or :epia¢eﬁent of parts,_aé shall be néCesSary to maintain
the BoxcarsAinAgoéd‘operating condition throughout the term of B
the Lease of such Boxcars. ‘TSE.may ﬁake running repairs td',
-facilitate‘éohtinued immediate use of a‘Boxcar, but shall not
'Otherwise make any repaifs,'alterations, improvemeﬁts of additions_
to the Boxcars Qithout Lessor'siprior written consent. If.TSE
mékes an alteration} improvement or addition to any Boxcar-without
Lessor's prior written consent, TSE shall be liable to Lessor for
any revenues lost due to such alteration. Title to any such”
alteration,.improvément or addition shall be gnd remain with

Lessor.



C. Tsﬁ.will at all timesvwhile this,Agreement is,ih
'effect be responsible for the‘Boxcarsthile,on TSE's railroad4A
traoks invthe same manner that TSE is respohsible under Rules 7
of the AAR CarlserVioe and'Car Hire Agreement Code of Car Service»
Rules-;Freight~for cars not owned byITSE on TSE's railroad tracks.
TSE shall protect“aoainst-the'consequences of an event of loss
«1nvolv1ng the Boxcars while on TSE's railroad tracks by either
obtaining insurance or malntainlng a self-insurance program which
conforms .to-sound actuarial-principles._ If TSE elects to carry
insurance, it shall furnish Lessor concurrently'with the execution
hereof and thereafter at 1ntervals of not more than twelve (12)
calendar months with a certificate of insurance w1th respect to.
the‘insurance carried on the Boxcars 51gned by an 1ndependent
insurance hroker._ All insurance shall be taken out in the name
~of TSE and Lessor (or its assignee or any other party in interest .
as may be designated by Lessor) as their interest may appear{

8. POSSESSION AND USE

A. So lohg as.TSE,shall not be in default under this
Agreement, TSE, unless otherwise herein provided, shall be entitled
to the possession, use and quiet enjoyment of the Boxcars in
accordance with the terms of this Agreement and in the manner and
to the extent Boxcars are customarily used in the railroad freight
business. However, TSE's rights‘Shall be subject to the rights
of Repuhlic National Bank of Dallas, its successors or asSigns,
under any-finanoihg agreement‘entered into by Lessor or other

third person owner of any Boxcar leased hereunder in connection



with the"acquisitiéﬂ of the Boxcérs,Ai.e;, upon notiCe't§ TSE
from Republic Nafional'Bank of Dallas,:its successors or assigns,
lthat an event of default has occurred_and is continuing under*‘
such financing agreement, such'party may require that all rent
shall be made directiy to such.ﬁarty aﬁd/or that the Boxcars be
feturned to'such pafty. .Lessor agreeslto deliver untovTSE.the
name ofiany Boxcar owner with whom Lessor has.a Managemént Contract
or Lease affecting a Boxcar leased hereunder. |

B. TSE agrees to use the_Boxcars_within the'bOundaries.
: of.the'continental United States (exclusive of'Alaské and Hawaii)
and Canada. |

9. EQUIPMENT TO BE IDENTIFIED

TSE shall, upon the.request of Léssor; and at its own-
.éXpense'firmly affix to.the Boxcars,vin a éonspicuous place, suéh
a decalcomania or metal plate as shall be supplied by Lessor
‘showing Lessor, or Lessor's'Assignee (if this Lease be assigned),

as the owner and Lessor of such Boxcars. .

10. RAILROAD MARKINGS AND.RECQRD KEEP ING

| A. 'Lesso; and TSE agree that on or before delivery of =
any Boxcars to TSE; said Boxcars will be lettered with the railroad-
‘markings of TSE and may alSolbe_marked With the'name and/or 6ther
}insignia used_by.TSE. Such name and/or insignia shail combly
with all applicable regulations. |

| B. At no cost to Lessor, TSE éhall during the term of

this Agreement prepare and file, br, when necessary, prepare for'

' Lessor's signature‘and filing, all documents relating to the .

_10_'



registration, mainténance ahd record keeping_functions'involving,
- the Boxcars; such documents shall inciude,but afe'ﬁot limited to
:the following: (i) appropriate AARFdocuments; (ii) régistrétion
in the Official Railway Eguipment Register and the Universal
'Machine Lahguage Equipment Register; and (iii) such reports as -
may be required from time to time by the ICC and/or other regula-
tory agencies. |

C. Each Boxcar leased hereunder shall be registered-atx
no cost to Lessor in the OffiéiailRailway Equipment Register and
the UniverSai Machine Language'EQuipment Register. TSE shall
perform all record keepiné functions related to the use of the
'Bokcars by‘TSE‘aﬁd other railroads in accordance with AAR Railréad'
' Interchanéé Agreements and Rules, suéh as Car Hire Reconciiiation.
At Lessor's éleqtion, correspondence frém railroads using such
~ Boxcars shall be addressed to TSE at such address as Lessor shall
select. _.

D. :All record keeping performed by TSE hereunder and
all record of payments,_chargesAand éorréspohdenéé related to the
Boxcars shall be separately recorded.and maintained by TSE
.in a form suitable for reaSonablevihspection by Lessor from fime
£o time during regular TSE'businegs hours. TSE shall suppiy.-
.Lessor sucﬁ repbrts, including daily teiephone reports of the
Anumber of Boxcars on TSE's tracks,,régarding the use of the
Boxcars by TSE on its railroad_line as Lessor_maylreasonably

request.

-11-



11. _ASSIGNMENT'OR SUBLEASE BY TSE

TSE may not without the prior written consent of Lessor
assign this Agreement'or'any of its rights hereunder or subleaseA

the Boxcars to any party, and any purported ass1gnment or sublease
~in v1olat10n hereof shall be wvoid.

12. ASSIGNMENT BY LESSOR

For the purpose of providing‘funds forpfinancing,the
purchase of.the Boxcars, or'for any other purpose,‘TSE'agrees (a)
that Lessor may. a551gn, sell or encumber all or any other part of
this Lease Agreement ‘the Boxcars and the rental payments hereunder
and (b) in the event of any such a351gnment of rental payments
hereunder and written notice thereof to TSE, to pay directly to'
any such assignee all rentals and_other sums due or to become- due

under this Lease Agreement.

13. GOVERNMENTAL AND INDUSTRIAL REGULATIONS

TSE agrees to comply with all governmental laws, rules,
regulations,,and requirements, and w1th the Interchange-Rules of
. the AAR with respect to the use and operation of each of the
Boxcars during the term of this Agreement, except that TSE may in
good'faith and by appropriate proceedings contest the application
of any suCh'Iaw, ruIe, reguiation or requirement in'any reasonable
manner and at'its'expenee.
14. INDEMNITY | | .
| :_Lessor will.defend, indemnify and hold TSE harmless
from_and against (1).any and all loss or damage of'or to the.

Boxcars, usual wear and tear excepted, unless occurring while TSE

..12V_



--has phy51cal p

osse551on of the Boxcars and (2) any clalm, cause

of actlon damage, liability, cost or expense which may be asserted

_agalnst TSE wi

th respect to the Boxcars ‘except any claim, cause

~of actlon, damage liability, cost or expense Wthh is attrlbutable

to the fault o

~ damage to the

r negleet of TSE, and except 1oss or physical

Boxcars described in (i)dabove. All indemnities

contained in this Agreement‘shall.SurviVe.the.termination hereof,

" however same_s
15. DEFAULT

"A.

hail occur.

The occurrence of any of the following events shall

be an .event of default:

(1)
herein to
date any-

(ii)
- covenant,
not cured

The nonpayment by TSE of any sum required
be paid by TSE w1th1n ten days after the'
such payment is due.

The breach by TSE of any other term,
or condition of this Agreement, which is-
within ten days following the receipt of

- written notification of TSE's failure to comply

herewith.

(1ii

) Any act of insolvency by TSE, or the

. filing by TSE of any petition or action under any

bankruptc
law, or a
relating

(iv)

y, reorganization, insolvency or moratorium -
ny other law or laws for the relief of, or
to, debtors.

The filing of any involuntary petition

under any bankruptcy, reorganization, insolvency or

moratoriu
within si

m law against- TSE that is not dismissed
xty (60) days thereafter, or the appointment

‘of any receiver or trustee to take possession of the

properties of TSE, unless such petition or appoint-

ment is set aside or withdrawn or ceases to be in’

effect within. 51xty (60) days from the date of sa1d
flllng or appointment.

(v) The subjection of any of TSE's property to

any levy, seizure, assignment, application or sale
for or by any creditor or governmental agency.

-13-



B. .Upon the occurrence of any event of default, Lessor
may{ at its option; terminate this Agreement and may

- (1) Proceed by any lawful means to enforce
performance by TSE of this Agreement or to recover
damages for a breach thereof (and TSE agrees to bear

" Lessor's costs and expenses, including reasonable
-attorney's fees, in securing such enforcement), or

(ii) By notice in wrltlng to TSE, termlnate
TSE's rlght of possession and use of the Boxcars,

- whereupon all right and interest of TSE in the Box-
cars shall terminate; and thereupon Lessor may enter
upon any premises where the Boxcars may be located
and take possession of them and henceforth hold,
"possess and enjoy the same free from any right of’
TSE. Lessor shall nevertheless have the right to
recover from TSE any and all rental amounts which
under the terms of this Agreement may then be due or
which may have accrued to that date.

16. EARLY TERMINATION '

A. Lessor may, at_itS'option,'by giving TSE written
notice of termination not less than sixty:(60) days'prier to the
termination date designated in'such notiee, terminate this. Agree-
ment as to.oneeor more of the Bexcars if the Interstate Commerce
Cemmission‘shall, at any:time, (i) issue an order reducing incen-

tive car hire‘for boxcars on an annual basis. to three months or
less without a correspdnding'increase in straight car hire or
other monles available to Lessor at 1east equal in amount to such
reductlon, (ii) determlne that Lessor may not apply its incentive
car hire recelpts in payment ‘0f the rental charges set forth in
this Agreemeﬁt, or (iii) require that Lessor spend funds not
earned byAthe Boxcars in order for Lessor to continue to meet its

obiigations set forth in this Lease Agreement;

-14-



B. In the event that the Boxcars, or any of themn,
shall be requisitioned ot taken over for a period which exceeds
4the-remainingiterm of this Lease, this Lease as to such Boxcare_
or Boxcar shall terminate, and all sums payable by any governmentai
authority for the requisition or taking‘of such.Boxcars or Boxcarr
shall belong to and vest in Lessor.

C. In'the e&ent that during the term of this Lease the
Bexcars,vor'any of them, are requisitioned or taken by any govern-
mental authorit& under the poﬁer of eminent domain or otherwise
for a period which does not exceed the remaining term of this
‘Lease; this.Lease'as to such‘Boxcare ot Boxcar shall hot terminate,
but.(l) durihg such period, Leseor shall be entitled to receive.
and_tetain‘fqr its_oWn aceount all sums payablelfor any such
period'byvsﬁch gove:nmental authority as_eompensation for reqﬁisi-
tien‘or'taking of possession ef such railroad cars‘or railroad
car and (2) during‘sﬁchfperiod, the obligatien of Lessor to pay

unto TSE a management fee as ptovided in.Paragraph 5 hereof;

shall abate as to each Boxcar So requisitioned or taken.

D. Lessor shall not, by reason-of such eatly termi-
nation:bf this Agreement in aceordance with the terms and pro-
visions hereof, be liable te TSE.fbr compensation, reimbursement
‘or damages, .either on account of present or prespective profits
- or oh account of ekpenditures; investments or commitmente made in
connection therewith, or on account of any other cause or thing
whatsoever, except as is otherwise herein provided. -

E. Except as may bevotherwise expressly set forth

- =15- .



'herein,lupon the expiretion'or termination of_this Agreement as
to_one'or more of the Boxcars, all obligations of the parties es
~ to such Boxcar or Boxcars shall immediately cease. TSE shali,A
howeyer, previde reasonble assistance to Lessor in.transferring"
to Lessor, all_at Lessnr'slexpense and upon‘Lessor'sArequest, all

records, data and other information relating to the Boxcars.

17. TERMINATION

At the expiration or termination of this Agreement as
to any BoxCafs, Lessor will eurrender possession of such Boxcafs
to TSE by deliyering the'seme to TSE. A Boxcar‘shell be no
longer_subject to this Agreement upon the removal of TSE's'railfoad
markingsrfrom_the Boxcar and the placing thereon of such.markinés
as may be designatea by Lessor, either, at the option of Lessor;
(1) by TSE upon return of snch Boxcars to TSE's railroad line or
(2) by another railroad line whieh'has physical possession of the
Boxcar at the time of or subsequent to termination of the 1ease
term as to such Boxcar. If such Boxcars are not on the railroed
line of TSE unon terminationL any coét Qf assembling, delivering,
storing, and transporting such Boxcars'to TSE's‘railroed line df
the railroad line of é subsequent lessee shall be_bornerby Lessor.
If such Boxcers:are‘on the,raiiread line of TSE.upon snch expira-
tion or te?mination or are subsequently returned t TSE's railroad
"~ line, TSE éhall at its own:expense within five.(S) Qorking days
remove TSE's'railroad markinés from the Boxcars'and place thereon
sueh.markings'as mayibe designatedsby'Lessor. After the removal

and replacement of markings, TSE- shall use its best efforts to
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load such Boxcars With.fréight and deliver them to a connecting
..carrier for shipment. TSE shall provide -up to thirty (30) days
free storage on its-railfoadntracks>for Lessor or the subsequent
lessee_of‘any terminated Boxcar. 1If any Boxcér is terminated
?7pufsuant to Paragraph 15 hereof prior to the end of its lease
term, TSE shall be liable to Lessor for all costs and expenses
-incurfédvby Lessor to fepaint the Boxcars and place thereon the
markings and name or other insignia of Lessor's éubséqUent lessee.An

18. - REPRESENTATIONS, WARRANTIES AND COVENANTS

A.. TSE represents, warrants and covenants that:

(i) TSE is a corporation duly organized, validly
existing and in good standing under the laws of the- .
-State of Texas and has the corporate power, authority
and is duly qualified and authorized to do business
wherever necessary, to carry out its present business
and operation and to own or hold under lease its
properties and perform its obligations under this
Agreement. _ v :

- (ii) The entering into and performance of this
Agreement will not violate any judgment, order, law
or regulation applicable to TSE, or result in a
breach of, or constitute a default under, or result .
in the creation of any lien, charge, security interest
or other encumbrance upon any assets of TSE or on the
Boxcars pursuant to. any instrument to which TSE is a
party or by which it or its assets may be bound.

(iii) There is not action or proceeding pending
or threatened against TSE before any court or adminis-
trative agency or other governmental body which might
result in any material adverse effect on the business,.
property and assets, or conditions, financial or
otherwise, of TSE.

(iv) There is no fact which TSE has not dis-
closed to Lessor in writing, nor is TSE a party to
any agreement or instrument or subject to any charter
or other corporate restriction which, so far as TSE.
can now reasonably foresee, will individually or in
the aggregate materially adversely affect the business,
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condition or any material portion of the properties
of TSE or the ability of TSE to perform 1ts obllga-
tlons under this Agreement.

B. Lessor represents, warrants and covenants that:

(1) Lessor is a corporation duly organized,

. validly existing and in good standing under the laws
of the State of Texas and has the corporate power,
authority and is duly qualified and authorized to do
business wherever necessary, to carry out its present
business and operation and to own or hold under lease

its properties and perform its obllgatlons under this
- Agreement. -

(ii), The entering into and performance of this
Agreement will not violate any judgment, order, law,
lease, or regulation applicable to Lessor, or result
in a breach of, or constitute a default thereunder.

19. INSPECTION

Lessor shall at any time during normal business hours
have the right to enter the premises where.the Boxcars may be
located for the purpose of’inspecting and exanining the Boxcars
to insure TSE's compliance_with”its obligations hereunder; TSE
shall immediately_notify Lessor of any accident connected with
tne malfunctioning or operation of the Boxcars, including in SQCh
report the time, place and natnre of the accidentnand the damage
caused, the names and addresses of any persons injured and of
witnessee, and other information.pertinent to TSE's:investigatibn A
of the accident. TSE'shall-also notify Lessor in writing within
.five (5) days afner any attachment, tax lien or other judicial
pr0cess shail attach to any Boxcar. TSE shall furnish‘to Lessor
promptlyvupOn.its becoming,available, a copy of its annnal report.

submitted to the ICC'and; when. requested, copies of any other
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income or balancefsheet statements required to be submitted to
the ICC.

20. MISCELLANEOUS

'A{ BindingiEffect:, This Agreement_and the Schedule
contémplated hereby shall be binding upon and shall inure to the
behefit of the parties hereto and their respective successors and

assigns.

. B. Other Documents: - Both partieé agree to execute the
documents contemplated by this transaction and such other documents
as may be required in furtherance of this Agreeﬁent.

~C. No Partnership: It is expressly understood and

agfeed by the parties hereto that this Agreement constitutes.a
lease of the Boxcars only and'hO-joint venture or partnership is
being created. Notwithtanding the calculatién.éf rental payments,
nothing herein shall be construed as conveying to TSE any right,
titlelor interest-in.the Boxcars except és a lessee_only, v

| D.  Waiver: No failure 6f deiay by Lessor shall consti-
tuté a waiver or otherwise affect or impéir any right, power or
’remédy.available tb Lessdf nor shall any waiver or indulgence by
Lessor or. any paftial Qr’singlé exerciée ofiany right,-power or
_ remedy‘preclude anY.other'or further exercise theréof or the
exercise of any othef right, power or remedy;v

| E. §1§g§: ‘This Agreement shall be.g0verned by and
cohstruedvacCording to the laws of the State of Texas.
F. Notiées: All notices hereunder shall be in writing_

and shall be deemed given when delivered personally or when.
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deposited in the Unitéd Stafes mail,’poéﬁége pre-paid, certified

. or registered( addressed'to the parﬁiés ﬁeretO'at the address:éét
forfh above, or to Lessof or TSE at.such other addresses as

‘either ofithe parties hereto may designate in writing to the

other from time to time for such purpose.

G. Severability: Any provision of this Lease which is

prohibitgd,6rvunenforceable in any jurisdiction shall, as to such
' juriédiction, be ineffective to the extenﬁ of such prohibition
and unenforceéble without invalidating the'reméining provisigns
hereof. To the extent permitted b? applicable law, TSE hereby
waive$ any provisionvof law which prohibits or renders unenforce-

_ablé'any'provisions hereof in any respect.

H. Amendments: This Agreement and the Schedule executed

by Leséor and TSE constitute the ehtire agreement between Lessor
and TSE with respect-to the Boxcars and the.subject matter of
this Lease.luNo ferm or prqvisiOn of this Lease may be changéd,
modified, amended or terminated execbt by a written agreement

- signed by'both Lessor and TSE except that LeSsor‘may insert the
identification number as to a decar on the-appropriate Schedule
~after delivery‘thereof;

1. Paragraph Headings: The paragraph headings contained

in this Agreement are provided for convenient reference only and
shall not be considered for any purpose in analyzing or cpnstruing
-the intention of the parties with respect to this Agreement.

- J. Counterparts: This Agreement may be executed in

one or more counterparts and each of such counterparts shall for
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all purposes be deemed to be an orlglnal and all such counter-
parts together shall constitute but one and the same instrument.
IN WITNESS WHEREOF,.the“parties hereto'have executed

this Agreement as of the date first above written.

DIBOLL‘LEASING COMPANY

By C%W

Its President

YLESSOR"
TEXAS SOUTHEASTERN RAILROAD"COMPANY'

By /ég// /gghiLép
- "G. T. Honea, Vice Pres1dent and
General Manager '

IITSE "
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A
4.4

LEASE SCHEDULE

ITEM S . : QUANTITY

. FMC Corporation 70-Ton 50'6"
'Single Sheath Boxcar with Single

10' sliding Doors Centered on

- Car, Nailable Steel Flooring,
Lading Anchors, AAR Plate "C" 120

MARKINGS - IDENTIFICATION

MTSE 5001 through "TSE 5120




of

THE STATE OF TEXAS |
COUNTY OF ANGELINA f

BEFORE ME, the undersigned authority, a Notary Publlc,

-on this day personally appeared C. TOM SUMNER, President of
Diboll Leasing Company, a corporation, known to me to be the

person and officer whose name is subscribed to the foregoing
instrument and acknowledged to me that the same was the act of

~the said Diboll Leasing Company, a corporation, and that he
~ executed the same as the act of such corporatlon for the purposes

and consideration thereln expressed and in the capacity therein
stated .

GIVEN UNDER MY HAND AND SEAL OF OFFICE thls ;Zggé{_day
, 1979.

ary Publ Th and £or
ngelina County, T L .

HN-C. FLEMING
Jo Notary Public

THE STATE OF TEXAS |

COUNTY OF ANGELINA }

BEFORE ME, the under51gned authorlty, a Notary Public,

“on this day personally appeared George T. Honea, Vice President
~of Texas Southeastern Railrocad Company, a corporation, known to

me to be the person and officer whose name is subscribed to the

- foregoing instrument and acknowledged to me that the same was the

act of the said Texas Southeastern Railroad Company, a corporation,
and that he executed the same as the act of such corporation for
the purposes and consideration therein expressed and in the”
capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this 1{55- day
0f Towe , 1979. .

/L@&g‘i

Notary Publlc in and for
Angelina County, Texas

ROBFRT T 7N, IR,
: Notarv Publie




