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Interstate Commerce Commission '
Washington, D.C. 20423 ' INTERSTATE COMMERTE GOSN

Dear Mr. Secretary:

Enclosed forlfiling with and ‘recording by the Interstate Commerce Commission

. are one original, two counterparts and two photocopies of a Lease Agreement dated
\\E . as of December 19, 1978 between ltel Corporation, acting through its Rail Division,
Two Embarcadero Cenfer, San Francisco, qunfornm, 941 Il and the Hillsdale, Coum‘v&

Three hundred (300) 89 foot, 70 ton flatcars bearing ’rhe identifying marks HCRC
100000-100299, both inclusive. o

Identifying marks on all of the foregoing equipment: The words "OWNERSHIP |
LN SUBJECT TO A SECURITY AGREEMENT FILED UNDER THE INTI:RSTATE COM-
.\:"“ MERCE COMMISSION", printed on each side of each unit.

"m}' Also enclosed is our check in the amount of $50.00, payable to the Interstate
o B Commerce Commission, being the prescribed fee for filing and recordmg the foregoing
oy document.

N .

»:m;’m Please return all copies of the enclosed that are not required by the Interstate
“‘m\ﬂ Commerce Commission to David Schwartz, Esq. of Sullivan and Worcester who will be
% % delivering this letter on our behalf.
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THIS LEASE AGREEMENT, made as of this 19th day of December, 1978, between
ITEL CORPORATION, RAIL INTERMODAL DIVISION, a Delaware corporation, Two
Embarcadero Center, San Francisco, California, 94111 ("Itel Rail"), as Lessor, and
HILLSDALE COUNTY RAILWAY CO., INC., a Michigan corporation, ("Lessee"), as
Lessee.

1. Scope of Agreement

A. - TItel Rail agrees to lease to Lessee, and Lessee agrees to lease from Itel
Rail, freight cars as set forth in any lease schedules executed by the parties concurrently
herewith or hereafter and made a part of this Agreement. The word "Schedule" as
used herein includes the Schedule or Schedules executed herewith and any additional
Schedules and amendments thereto, each of which when signed by both parties shall
be a part of this Agreement. The scheduled items of equipment are hereinafter called
collectively the "Cars."

B. It is the intent of the parties to this Agreement that Itel Rail shall at
all times be and remain the lessor of all Cars. Lessee agrees that it will at no time
take any action or file any document which is inconsistent with the foregoing intent
and that it will take such action and execute such documents as may be necessary to
accomphsh this intent.

2. Term

A, This Agreement shall remain in full forece until it shall have been termi-
nated as to all of the Cars as provided herein. The term of lease with respect to
all of the Cars described on each Schedule shall be for fifteen (15) years (the "Initial
Lease Term") commencing upon the date when all Cars on such Schedule have been
delivered as set forth in Section 3A hereof.

B. If this Agreement has not been earlier terminated and no default has
occurred and is continuing, it shall automatically be extended for not more than five
consecutive periods of twelve months each (the "Extended Lease Term") with respect
to all of the Cars described on each Schedule, provided, however, that Itel Rail or
Lessee may terminate this Agreement on or after the Initial Lease Term as to all,
but not fewer than all, of the Cars on any such Schedule by written notice delivered
to the other not less than twelve months prior to the end of the Initial Lease Term
or any Extended Lease.

.3. . Supply Provisions

A. Itel Rail will inspect each of the Cars tendered by the manufacturer for
delivery to Lessee., Prior to such inspection, however, Lessee shall confirm in writing
to Itel Reail that the sample Car which will be made available for Lessee's inspection
prior to the commencement of deliveries conforms to the specifications of the equipment



agreed to by Lessee. Upon such approval by Lessee and Itel Rail's determination that
the Car conforms to the specifications ordered by Itel Reil and to all applicable
governmental regulatory specifications, and provided this Agreement has not been
terminated, Itel Rail will accept delivery thereof at the manufacturer's facility and
shall notify Lessee in writing of such acceptance. Each of the Cars shall be deemed
delivered to Lessee upon acceptance by Itel Rail. The Cars shall be moved to Lessee's
railroad line at no cost to Lessee as soon after acceptance of delivery by Itel Rail
as is consistent with mutual convenience and economy. Due to the nature of railroad
operations in the United States, Itel Rail can neither control nor determine when the
Cars leased hereunder will actually be available to Lessee for its use on its railroad
tracks. Notwithstanding that Lessee may not have immediate physical possession of
the Cars leased hereunder, Lessee agrees to pay Itel Rail the rent set forth in this
Agreement. Lessee may, at its own option, request Itel Rail to ship the Cars directly
to Lessee and unloaded, whereby Lessee agrees to reimburse Lessor for all costs
incurred in movement to Lessee. To move the Cars to Lessece's railroad line and insure
optimal use of the Cars after the first loading of freight for each Car on the railroad
line of Lessee (the "Initial Loading™), Itel Rail agrees to assist Lessee in monitoring
Car movements and, when deemed necessary by Lessee and Itel Rail, to issue movement
orders with respect to such Cars to other railroad lines in accordance with ICC and
AAR interchange agreements and rules. For purposes of this Agreement, "Initial
Loading" shall mean the first loading of freight on the railroad line of Lessee, provided,
however, if the Initial Loading has not occurred within thirty (30) days of the date
such Cars have been delivered to Itel Rail at the manufacturer's facility, Initial Loading
shall be deemed to have occurred effective on the thirty-first (31st) day following
such delivery to Itel Rail. Whenever Cars are used or loaded prior to the Initial
Loading, or whenever Lessee notifies Itel Rail that it requires the use of & designated
quantity of Cars, Itel Rail shall not route such cars away from Lessee.

B. Lessee shall give preference to Itel Rail and shall load the Cars leased
from Itel Rail prior to loading substantially similar cars leased from other parties or
purchased by Lessee subsequent to the date of this Agreement or interchanged with
railroads; provided, however, that this shall in no event prevent or prohibit Lessee
from fulfilling its obligations to provide transportation and facilities upon reasonable
request therefor.

C. ;j,essee sgrees that so long as it shall have on lease any Cars, it shall
not lease flmmam cars from any ,,gé_her party until it shall have received all of the Cars
on the-Sehedute-er Schedules!*Additional Cars shall be leased from Itel Rail by Lessee
only upon the mutual agreement of the parties hereto. Upon such agreement, such
additional Cars shall be identified in Schedules to this Agreement and shall benefit
from and be subject to this Agreement upon execution of the Schedules by Itel Rail
and Lessee. Notwithstanding the execution of any Schedules, including Schedules for
additional Cars, the delivery of any Car to Lessee shall be subject to manufacturers’
‘delivery schedules, financing satisfactory to Itel Rail and the mutual acknowledgment
of the pearties that the addition of such Cars is not likely to reduce Utilization (as
defined in Section 6) of all Cars on lease to Lessee to less than 92 percent and mileage
at 250 miles per day in any calendar quarter. If, due to the factors listed in the
preceding sentence, fewer than all of the Cars listed on a Schedule shall be delivered
to Lessee, the lease term shall be deemed to have commenced on the date the final
Car of the most recent group of Cars was accepted by Itel Rail as is set forth in
- Section 3A.
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4. Railroad Markings and Record Keeping

A. Itel Rail and Lessee agree that on or before delivery of any Cars to
Lessee, said Cars will be lettered with the railroad markings of Lessee and may also
be marked with the name and/or other insignia used by Lessee. Such name and/or
- insignia shall comply with all applicable regulations.

B. At no cost to Lessee, Itel Rail shall during the term of this Agreement
.prepare for Lessee's signature and filing all documents relating to the registration,
maintenance and record Keeping funetions involving the Cars. Such documents shall
include but are not limited to the following: (i) appropriate AAR documents; (ii)
registration in the Offical Railway Equipment Register and the Universal Machine
Language Equipment Register; and (iii) such reports as may be required from time to
time by the ICC and/or other regulatory agencies.

C. Each Car leased hereunder shall be registered at no cost to Lessee in
the Official Railway Equipment Register and the Universal Machine Language Equipment
Register. Lessee shall, perform all record keeping functions related to the use of the
Cars' by Lessee and other railroads in accordance with AAR railroad interchange
agreements and rules, such as car hire reconciliation.

D. All record Kkeeping performed by Lessee hereunder and all record of
payments, charges and correspendence related to the Cars shall be separately recorded
and maintained by Lessee in a form suitable for reasonsble inspection by Itel Rail
from time to time during regular Lessee business hours. Lessee shall supply Itel Rail
with sueh reports, including daily telephone reports of the number of Cars on Lessee's
tracks, regarding the use of the Cars by Lessee on its railroad line as Itel Rail may
reasonably request. ‘

5. Maintenance, Taxes and Insurance

A. Except as otherwise provided herein, Itel Rail will pay all costs, expenses,
fees and charges incurred in connection with the use and operation of each of the
Cars during its lease term and any extension thereof, including but not limited to
repairs, maintenance and servicing, unless the same was occasioned by the fault of
Lessee. Lessee shall inspect all Cars interchanged to it to insure that such Cars are
in good working order and condition and shall be liable to Itel Rail for any repairs
required for damage not noted at the time of interchange.

B.  Except as provided above, Itel Rail shall make or cause to be made such
inspections of, and maintenance and repairs to, the Cars as may be required. Upon
request of Itel Rail, Lessee shall perform any necessary maintenance and repairs to
Cars on Lessee's railroad tracks as may be reasonably requested by Itel Rail. Itel
Rail shell also make, at its expense, all alterations, modifications or replacement of
parts as shall be necessary to maintain the Cars in good operating condition throughout
‘the lease term of such Cars. Lessee may make running repairs to facilitate continued
immediate use of & Car, but shall not otherwise make any repairs, alterations,
improvements or additions to the Cars without Itel Rail's prior written consent. If
Lessee makes an alteration, improvement or addition to any Car without Itel Rail's
prior written consent, Lessee shall be liable to Itel Rail for any revenues lost due to
such alteration. Title to any such elteration, improvement or addition shall be and
remain with Itel Rail.



C. Lessee will at all times while this Agreement is in effeet be responsible
for the Cars while on Lessee's railroad tracks in the same manner that Lessee is
responsible under Rule 7 of the AAR Code of Car Service Rules-Freight for freight
cars not owned by Lessee on Lessee's railroad tracks. Lessee shall protect against
the consequences of an event of loss involving the Cars while on Lessee's railroad
tracks by obtaining physical loss and damage, all risks insurance in the full value of
the Cars. Lessee shall also maintain bodily injury and property damage liability
insurance in such sum as may be specified by Itel Rail. Lessee shall furnish Itel Rail
concurrently with the execution hereof and thereafter at intervals of not more than
12 calendar months with certificates of insurance with respect to the insurance required
as aforesaid signed by an independent insurance broker. All insurance shall be taken
out in the name of Lessee and Itel Rail (or its assignee if requested by Itel Rail) as
their interests may appear. If Lessee defaults in paying any insurance premium Itel
Rail may pay such premium for Lessee's account.

D. Itel Rail agrees to reimburse Lessee for all taxes, assessments and other
governmental charges of whatsoever kind or character paid by Lessee relating to each
. Car and on the lease, delivery or operation thereof which may remain unpaid as of
the date of delivery of such Car to Lessee or which may be accrued, levied, assessed
or imposed during the lease term, except taxes on income imposed on Lessee and sales
or use taxes imposed on the mileage charges and/or car hire revenues. Itel Rail shall
forward to Lessee all sales and use tax payments received by it on behalf of Lessee.
Itel Rail and Lessee will comply with all state and local laws requiring the filing of
ad valorem tex returns on the Cars. Itel Rail shall review all applicable tax returns
prior to filing.

6. Lease Rental

A. Lessee agrees to pay the following rent to Itel Rail for the use of the
Cars:

(i) Utilization of the Cars shall be determined by a fraction, the numerator
of which is the aggregate number of days in each calendar year that car hire
payments {(as defined below) are earned by Lessee on the Cars, commencing
from the Initial Loading, and the denominator of which is the aggregate number
of days in each calendar year that the Cars are on lease to Lessee, commencing
from the Initial Loading minus the number of days such equipment is undergoing
servicing, repair or alteration as provided for in Section 5 unless the same was
occasioned by the fault of Lessee. For the purpose of this Agreement, Payments
shall equal all payments made to Lessee by other railroad companies for the
use or handling of the Cars, including but not limited to mileage charges and
car hire payments. In addition, Itel Rail will receive, as additional rental, all
monies earned by the Cars prior to their Initial Loading.

(ii) In the event Utilization exceeds 92 percent and 250 miles per day
in any calendar year, Itel Rail shall receive an amount equal to the Itel Rail
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Base Rental plus an amount equal to one-half of the Payments earned in excess

of the Itel Rail Base Rental. For the purpose thereof, Itel Rail Base Rental
shall be an amount equal to the total Payments for the calendar year which is

the equivalent of the sum derived from Utilization at 92 percent and mileage

at 250 miles per day. (The above determination of Itel Rail Base Rental insures
that Lessee will, if the combination of Utilization and mileage is greater

than 92 percent and 250 miles per day in any calendar year, receive one-half of
all the Payments made by other railroads for use or handling of the Cars in excess
of the ltel Rail Base Rental.)

(iii) If Jtel Rail pays other railroads to move Cars in accordance with
Section 3A, except for any expenses incurred to deliver such Cars to Lessee's
railroad line, Lessee shall reimburse ftel Rail for such expenses only from and
out of monies received by Lessee pursuant to subsection 6A(ii).

(iv) The rental charges payable to Itel Rail by Lessee shall be paid from
the Payments received by Lessee in the following order until Itel Rail receives
the amounts due it pursuant to this Section: (1) car hire payments; (2) mileage
charges and (3) other.

{(v) In the event damage beyond repair or destruction of a Car has been
reported in accordance with Rule 7 of the AAR Code of Car Hire Rules and
Interpretations-Freight and the appropriate amount due as a result thereof is
received by ltel Rail, said damaged or destroyed Car will be removed from the
coverage of this Agreement as of the date that payment of car hire payments
ceased.

B. The calculations required above shall be made within five (5) months after

the end of each calendar year. However, to enable ltel Rail to meet its financial
commitments, Lessee agrees to pay ltel Rail the amounts received for car hire

settlements in the manner set forth in Section 6F. Further, since the parties

desire to determine on a quarterly basis the approximate amount of the rental

charges due to ltel Rail, ltel Rail shall within three months of the end of the.

sixth and twelfth months from the commencement of the Initial Lease Term and there-

after within three months of the end of each calendar quarter calculate the approxi-

mate amount due by way of rental charges under Section 6Afor the period in respect ﬁﬁw*ﬂ
of which the calculation is made and shall remit t%éﬁ%gﬁance received by ltel Rail ¢
pursuant to Section 6F (if any) to Lessee. In t %yent that the amounts remitted ’¥3,
to Itel Rail pursuant to Section 6F are less thanagheafhnta1 owed, Lessee will “?Wk
pay the balance on demand. Following the yearly calculation referred to in the first!
sentence above, any amount paid to either party during the said quarter in excess

of the amounts due under Section 6A shall be promptly refunded to the appropriate
party.

C. If at any time during a calendar quarter the number of days that the Cars
have not earned Payments is such as to make it mathematically certain that Util-
ization and mileage in such calendar quarter cannot be equal to or greater than
90 percent and 200 miles per day respectively, Itel Rail may, at its option and
upon not less than 20 days prior written notice to Lessee, terminate this Agree-
ment as to such Cars as Itel Rail shall determine without any cost to Lessee ex-
cept as set forth in Section 9 regarding remarking costs}"Lessee,may at its yifne Aﬁ
sole option, (i) within 5 days of Itel Rail's written notice notify ltel Rail !
of its intent to pay Itel Rail an amount equal to the difference between rent
Itel Rail received for each calendar quarter and the rent Itel Rail would have
received had the Utilization for each calendar quarter been 90 percent and the
average mileage for each of the Cars had been 200 miles per day, and (ii) make
such payment within 15 days of receipt of such notice, in which case such notice
of Termination will be of no effect.



D. Itel Rall may, at its optlon, terminate this Agreement if the ICC shall,
at any time, require that Lessee spend funds not earned by the Cars in order for
Lessee to contmue to meet its obligations set forth in this seection.

E. Subsequent to the Initial Loading, if any Car remains on Lessee's railroad
tracks for more than seven (7) consecutive days, excluding those days such Cars are
undergoing servicing, repair or alteration as provided for in Section 5 unless the same
was occasioned by the fault of Lessee; Itel Rail may, at its option and upon not less
than twenty-four (24) hours prior written notice, terminate this Agreement as to such
Car and withdraw such Car from Lessee's railroad tracks. If any such Car remains
on Lessee's railroad tracks more than seven (7) consecutive days because Lessee has
not given preference to the Cars as specified in Section 3B, Lessee shall be liable for
and remit to Itel Rail an amount equal to the Payments Lessee would have earned if
such Cars were in the physical possession and use of another railroad for the entire
period.

F. Since Payments are not received until approximately 40 days after the
end of the calendar month in which the Cars are off Lessee's railroad tracks and used
by other railroad companies ("the earning month"), Lessee shall remit to Itel Rail the
Payments received by Lessee as follows:

(iXa) Not later than the fifty-fifth (55th) day following an earning month,
Lessee shall notify Itel Rail of the total number of days that car hire revenues
were earned on the Cars during such earning month and the mileage charges
reported as earned by the Cars during such earning month or any prior month
not previously reported and shall remit to Itel Rail 90 percent of all Payments
and all penalty amounts received.

or, (b) Lessee shall at Lessee's option deliver to Itel Rail on the next
to the last working day of each month, a complete activity summary of Payments
collected during the previous month, in such form as shall be requested by Itel
Rail, together with a remittance for 90 percent of the sum so reported.

(ii) Itel Rail may, without prejudice to any other remedy it may have,”

charge, as additional rental, a service charge at the rate of ten (10) percent
. per annum on any amount not remitted to Itel Rail when due.

(iii) Lessee will use its best efforts to collect all Payments and remit

to Itel Rail all such Payments as are due hereunder.

7. Possession and Use

A. So long as Lessee shall not be in default under this Agreement, Lessee
shall be entitled to the possession, use and quiet enjoyment of the Cars in accordance
with the terms of this Agreement and in the manner and to the extent Cars are
customarily used in the railroad freight business, provided that Lessee retains on its
railroad tracks no more Cars than are necessary to fulfill its immediate requirements
to provide transportation and facilities upon reasonable request therefore to shippers
on its railroad tracks. However, Lessee's rights shall be subject and subordinate to
the rights of any owner or secured party under any financing agreement entered into
by Itel Rail in connection with the acquisition of Cars, i.e., upon notice to Lessee
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from any such secured party or owner that an event of default has occurred and is
continuing under such financing agreement, such party may require that all rent shall
be made directly to such party and/or that the cars be returned to such party. Lessee
agrees that to the extent it has physical possession and can control use of the Cars,
the Cars will at gll times be used and operated under and in compliance with the laws
of the jurisdietion in which the same may be located and in compliance with all lawful
acts, rules and regulations and orders of any governmental bodies or officers having
power to regulate or supervise the use of such property, except that either Itel Rail
or Lessee may in good faith and by appropriate proceedings contest the application of
any such rule, regulation or order in any reasonable manner at the expense of the
contesting party. '

B. Lessee will not directly or indirectly create, incur, assume, or suffer to
exist any mortgage, pledge, lien, charge, encumbrance, or other security interest or
claim on or with respect to the Cars or any interest therein or in this Agreement or
Schedule thereto. Lessee will promptly, at its expense, take such action as may be
necessary to duly discharge any such mortgage, pledge, lien, charge, encumbrance,
security interest, or claim if the same shall arise at any time.

8. Default
A. The occurrence of any of the following events shall be an event of default:

(i) The nonpayment by Lessee of any sum required herein to be paid by
Lessee within ten days after the date any such payment is due.

(ii) The breach by Lessee of any other term, covenant, or condition of
this Agreement, which is not cured within ten days thereafter.

(iii) Any act of insoclvency by Lessee, or the filing by Lessee of any
petition or action under any bankruptey, reorganization, insolvency or moratorium
law, or any other law or laws for the relief of, or relating to, debtors.

(iv) The filing of any involuntary petition under any bankruptey, reorgani-
zation, insolvency or moratorium law against Lessee that is not dismissed within
sixty (60) days thereafter, or the appointment of any receiver or trustee to take
possession of the properties of Lessee, unless such petition or appointment is
set aside or withdrawn or ceases to be in effect within sixty (60) days from
the date of said filing or appointment.

(v} The subjection of any of Lessee's property to any levy, seizure,
assignment, application or sale for or by any creditor or governmental agency.

(vi) Any action by Lessee to discontinue rail service on all or a portion
of its tracks or abandon any of its rail properties pursuant to applicable provisions
of the Interstate Commerce Act or the laws of any state.

B. Upon the occurrence of any event of default, Itel Rail may, at its option,
terminate this Agreement (which termination shall not release Lessee from any obligation
to pay to Itel Rail any and all rent or other sums that may then be due or acecrued
to such date or from the obligation to perform any duty or discharge any other liability
occurring prior thereto) and may



(i) Proceed by any lawful means to enforce performance by Lessee of
such obligations or to recover damages for a breach thereof {(and Lessee agrees
to bear Itel Rail's eosts and expenses, including reasonable attorneys' fees, in
securing such enforcement), or

(ii} By notice in writing to Lessee, terminate Lessee's right of possession
and use of the Cars, whereupon all right and interest of Lessee in the Cars
shall terminate; and thereupon Itel Rail may enter upon any premises where the
Cars may be located and take possession of them and henceforth hold, possess
and enjoy the same free from any right of Lessee.

9. Termination

Upon the termination of this Agreement as to any Cars, Lessee will surrender
possession of such Cars to Itel Rail by delivering the same to Itel Rail. A Car shall
be no longer subject to this Agreement upon the removal of Lessee's railroad markings
from the Car and the placing thereon of such markings as may be designated by Itel
Rail, either, at the option of Itel Rail, (1) by Lessee upon return of such Cars to
Lessee's railroad line or (2) by another railroad line which has physieal possession of
the Car at the time of or subsequent to termination of the lease term as to such
Car. If such Cars are not on the railroad line of Lessee upon termination, any cost
of assembling, delivering, storing, and transporting such. Cars to Lessee's railroad line
or the railroad line of & subsequent lessee shall be borne by Itel Rail. If such Cars
are on the railroad line of Lessee upon such expiration or termination or are subsequently
returned to Lessee's railroad line, Lessee shall at its own expense within five working
days remove Lessee's railroad markings from the Cars and place thereon such markings
as may be designated by Itel Rail. After the removal and replacement of markings,
Lessee shall use its best efforts to load such Cars with freight and deliver such Cars
to a connecting carrier for shipment. Lessee shall provide up to sixty (60) days free
storage on its railroad tracks for Itel Rail or the subsequent lessee of any terminated
Car. If any Car is terminated pursuant to subsection 6C or 6E or section 8 prior to
the end of its lease term, Lessee shall be liable to Itel Rail for all costs and expenses
incurred by Itel Rail to repaint the Cars and place thereon the markings and name or
other insignia of Itel Rail's subsequent lessee provided, however, that Lessee's liability
hereunder shall be limited to the total of the Payments retained by Lessee or paid to
Lessee by Itel Rail pursuant to Section 6 in respect of all of the Cars up to the date
of termination.

10. Indemnities

Itel Rail will defend, indemnify and hold Lessee harmless from and against (1)
any and all loss or damage of or to the Cars, usual wear and tear excepted, unless
occurring while Lessee has physical possession of Cars and (2) any claim, cause of
action, damage, liability, cost or expense which may be asserted against Lessee with
respect to the Cars (other than loss or physical damsage to the Cars as provided in
(1) above) unless occurring through the fault of Lessee, including without limitation
the construction, purchase and delivery of the Cars to Lessee's railroad line, ownership,
leasing or return of the Cars, or as a result of the use, maintenance, repair, replacement,
operation or the condition thereof (whether defects, if any, are latent or are discoverable
by Itel Rail or Lessee).



11. Representations, Warranties and Covenants
Lessee represents, warrants and covenants that:

(i) Lessee is a corporation duly organized, validly existing and
in good standing under the laws of the state where it is incorporated and
has the corporate power, authority and is duly qualified and authorized to
do business wherever necessary, to carry out its present business and op-
erations and to own or hold under lease its properties and to perform its
obligations . under this Agreement.

(ii) The entering into and performance of this Agreement will not
violate any judgment, order, law or regulation applicable to Lessee, or
result in any breach of, or constitute a default under, or result in the
creation of any lien, charge, security interest or other encumbrance upon
any assets of Lessee or on the Cars pursuant to any instrument to which
Lessee is a party or by which it or its assets may be bound.

(iii) There is no action or proceeding pending or threatened a-
gainst Lessee before any court or administrative agency or other govern-
mental body which might result in any material adverse effect on the bus-

iness, properties and assets, or conditions, financial or otherwise, of Lessee.

(iv) There is no material fact of which Lessee is aware which Lessee
has not disclosed to Itel Rail nor is Lessee a party to any agreement or instru-
ment or subject to any charter or other corporate restriction which, so far as
the Lessee can now reasonably foresee, will individually or in the aggregate

materially adversely affect the business, condition or any material portion
of

the properties of the Lessee or the ability of the Lessee to perform its ob-
ligations under this Agreement.

12. Inspection

Itel Rail shall at any time during normal business hours have the right
to enter the premises where the Cars may be located for the purpose of inspect-
ing and examining the Cars to insure Lessee's compliance with its obligations
hereunder. Lessee shall immediately notify ltel Rail of any accident connect~
ed with the malfunctioning or operation of the Cars, including in such report
the time, place and nature of the accident and the damage caused, the names
and addresses of any persons injured and of witnesses, and other information
pertinent to Lessee's investigation of the accident. Lessee shall also notify
Itel Rail in writing within five (5) days after any attachment, tax lien or
other judicial process shall attach to any Car. Lessee shall furnish to ltel
" Rail promptly upon its becoming available, a copy of its annual report sub-
mitted to the ICC and, when requested, copies of any other income or balance
sheet statements reguired to be submitted to the I[CC.

13.

Miscellaneous

A. This Agreement and the Schedules contemplated hereby shall be binding

upon and shall inure to the benefit of the parties hereto and their respective
successors and assigns, except that Lessee may not without the prior written con-
sent of 1tel Rail



“assign this Agreement or any of its rights hereunder or sublease the Cars to any party,
and any purported assignment or sublease in viclation hereof shall be void.

B. Both parties agree to execute the documents contemplated by this trans-
action and such other documents as may be required in furtherance of this Agreement
and in furtherance of any financing agreement entered into by Itel Rail in connection
with the acquisition of the Cars in order to confirm the financing party's interest in
and to the Cars, this Agreement and Schedules hereto and to confirm the subordination
provisions contained in Section 7.

C. It is expressly understood and agreed by the parties hereto that this
Agreement constitutes a lease of the Cars only and no joint venture or partnership is
being created. Notwithstanding the calculation of rental payments, nothing herein shall
be construed a5 conveying to Lessee any right, title or interest in the Cars except as
- a Lessee only.

D. No failure or delay by either party herein shall constitute a waiver or
otherwise affect or impair any right, power or remedy available, except as otherwise
provided herein; nor shall any waiver or indulgence by either party or any partial or
single exercise of a right, power or further exercise of any other right, power or
remedy, except as otherwise provided for herein.

E. This Agreement shall be governed by and construed according to the laws
of the State of California.

F. All notices hereunder shall be in writing and shall be deemed given when
delivered personally or when deposited in the United States mail, postage prepaid,
certified or registered, addressed to the president of the other party at the address
set forth above.

G. (i) Lessee may, at its sole option, at any time during the Initial Lease
Term or any extension thereof, assume liability for the costs, expenses, fees
end charges described in Section 5A and for the inspections, maintenance and
repairs as described in Section 5B, as to all of the Cars, but not fewer than
all, described in any Schedule or Schedules attached hereto. Lessee shall exercise
such option by not less than 60 days written notice to Itel Rail, specifying the
Cars in respect of which the option is exercised.

(ii) Itel Reil shall determine on receipt of such notice an appropriate
reduction in the Itel Rail Base Rental. The amount of such reduction shall be
at Itel Rail's sole discretion but the Itel Rail Base Rental after such reduction
shall not be more than an amount equal to the sum derived from Utilization at
90 percent and mileage at 175 miles per day. Itel Rail may also, at its sole
discretion, adjust the Utilization provisions of Section 6C. Itel Rail shall give
written notice to Lessee of such reduction and such adjustment (if any) and the
said option shall only be effective on receipt by Itel Rail by written acceptance
of such notice by Lessee.

(iii) In the event Lessee exercises such option, Lessee shall keep inspection,
maintenance and repair records in accordance with good practice in the railroad
industry generally, and shall make such records available for inspection by Itel
Rail at any reasonable time,
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EQUIPMENT SCHEDULE NO. ..L.

Itel Corporation, Raillintermodal Division ’hereby leases the following Cars to

LHillsdale..Caunty. Rallway. . Corn. I0Cr.cucieriniiiiiiiiiiiieennee.. subject to the terms and con-
ditions of that certain Lease Agreement dated as of .RD&en.A%.., 1978..

AAR,

Dimensions . No.
Mech. Inside : Doors of
Desig. Description Numbers Length Width Height Width Cars
FC 70-ton flush deck HCRC Approx.; N/A N/A N/A 50
flatcars for trailer 100000~ 89
and container 100049
service
Pelivery contingeht upon{approvhl fromLthe
Board of Djrectorp, Hillgdale Cpunty Railway
Company, lhc.

 ITEL CORPORATION, RAIL INTERMODAL HILLSDALE COUNTY RAILWAY CO.,
DIVISION

¢ “ 'l'i & R B D "
BY: . .5, T e,
7
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STATE OF Aw
COUNTY OF /¢ m

, ’ jr"w l( f ’

On this o7’ day of /} L b .
Q me, personally known who bemg by me du]y sworn says that such persén is *7
)37 2,
i ey o, ’J!aw.,,» that the foregomg Equlpment Schedule No I

acknowledged that the execution of the foregoing instrument was the free act and deed of said
corporation.

:}E!t»lﬂ/ ; o

Notary Pubh 7i
My Commission Expires Nov. vQ,/m“'él

[y

: , before me personally appeared = [{_
to me personally known, who bemg by me duly sworn says that such person is :
Itel Corporation, Rail Division, that the foregoing Equipment Schedule No. L was signed on
behalf of said corporation by authority of its board of directors, and such person acknowledged
that the execution of the foregoing instrument was the free act and deed of such corporation.

4
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OFFICLAL SEAL g i 4 j /
BEVERLY LEONG £ A A Ay AT ,f;
HOTARY PUBLIC  CAL RN A % }{r Notary Pébuc (S‘,
San Franceeo o e e '
My Commission Expires April 30, 1352 “;E
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UI?ﬂ“ENT SCHEDULE NO. R

Itel Corporation, Rail Intermodal Division hereby leases the following Cars to

Hillsdale. County. Railwey, Cou. NG, wesvssesss_SUbject to the terms and con-
ditions of that certain Lease Agreement dated as of 1€¢..19..., 197.8. '
-~ . AAR. Dimensions No.
"~ Mech. Inside . Doors of
Desig. Description Numbers Length Width Height Width Cars
‘FC. 70-ton flush deck HCRC Approx.. N/A N/A N/A 50
flatcars for trailer 100050~ 89 ‘
and container 100089

service

Delivery ; continge

I#oard of DireTtors,

t upon ﬁroval from the
dale County Railway Co.,| Inc.

_ ITEL CORPORATION, RAIL INTERMODAL HILLSDALE COUNTY RAILWAY CO.,

....... -
4
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STATE OF
COUNTY OF [

On this &40 4 444, | before me personally appeared 7. """ -
t‘?.« m”g,.'pe;sonallv knovm, W’hgﬂ bemg by me duly sworn says that such persoﬁ is AL ;”W:"*'-".U.U: i, of
Al g e (e T A.ﬂtdmﬁ' Ly, J?t%g, that the foregoing Equipment Schedule No. . &
was signed on beha.l{

of said ﬁozporatxon by authority of its board of directors, and such iferson
acknowledged that the execution of the foregoing instrument was the free act and deed of said
corporation.

Notary Pubhc
My Commission Brplred Nﬁ[.r ‘3*.“1 L1y

STATE OF .
COUNTY OF

f
o

to me personally known, who bemg by me duly sworn says. that such person is

Itel Corporation, Rail Division, that the foregoing Equipment Schedule No. ... was signed on
behalf of said corporation by authority of its board of directors, and such person acknowledged

that the execution of the foregoing instrument was the free act and deed of such corporation.

7y

§ Y
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H BEVERLY LEONG 3 feltad 7
B ; % I t&ry P‘l M {
% MOTARY PURLIC  GALEGRNP ": f,f o i ;
g San Francisce Courts & /
ot [ 19%s ;ll
g My Comimission Eepires Aprie 30, 19: YA
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EQUIPMENT SCHEDULE NO. .5,

oranon, Rall Intermodal Dwxsxon hereby leases the following Cars to

Ite] Cor?
Hillsdale County Railway Co., Ine. s subfgct to the terms and con-
ditions of that certain Lease Agreement dated as of D€C..] P 197.8.

AAR. Dimensions No,

Mech. Inside Doors of

Desig. Description Numbers Length Width Height Width Cars
‘FC 70-ton flush deck HCRC Approx.] N/A N/A N/A 200

flatears for trailer 100100~ 8g
and container servide 100299

Scheduling this equipment for delivery is sibject to
written confirmation of jmutual eement | between
Hillsdale County Railwgy Co., . and Itel Rail.

ITEL CORPORATION, RAIL INTERMODAL HILLSDALE COUNTY RAILWAY CO., INC.
DIVISION

..................

..........

TITLE: | LS iDEw

L

DATE. ,f’ ‘M.v-—!ﬁ‘ «nﬂ’/t. '31" 1"7' {J?




IS

H
1idlin .. before me personally appeare&jt;ﬂ'.

COUNTY OF .
On this SL0 . e
e onally known, who being by me duly sworn says that such persén is

i W “
AW
e

to o 1 ; ‘ Y
%A*?}mpjzt”hwﬂ”mw&m (g fog..., that the foregoing Equipment Schedule No. ...
was signed on bihalf of s‘ﬁ:fnd coi"poratlon by authority of its board of directors, and such person

was the free act and deed of said

acknowledged that the execution of the foregoing instrument
corporation.
«*/# /) ""“7 .
(Lo [
‘ Notary Public / )l
1y Commission Expires Hov. qb }%l
xﬁx ' - j
STATE OF I‘Um pAA
COUNTY OF i) Jidded? ? A
1/"1’ & ;/," ) ) ';’ f:’ ¥ (. Dol |
On this ’.")lf hday of I, ;‘f'-':f-l'i'---:'ﬂ—.---f' ..... , before me personally appeared (A e 05 f
to me personally known, who Mg by me duly sworn says that such person is ... ©

i i > igned on
Ttel Corporation, Rail Division, ¢hat the foregoing Equipment Schedule No. .-2... was signe
‘behalf zosaid corporation by authority of its board of directors, and such person aclmqwledged
that the execution of the foregoing instrument was the free act and deed of such corporation.

[ L TR T T A PR A
-3 OFFIGIAL SEAL b

BEVERLY LEONG

WY ARY PUBLIC - CALIECRNIA

ssssrsaagrenyed
=

San Franciseo Gounty

§ My Commission Expires April 30, 1982
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RIDER NO. | to the flatcar Lease Agreément made as of December |9, 1978, between
ITEL CORPORATION, RAIL INTERMODAL DIVISION and HILLSDALE COUNTY RAIL-
WAY CO., INC. -

Section 13, Miscellaneous, is hereby amended by adding the following (Section
I3H and 131):

"H. Lessee and Lessor agree that this Lease Agreement will result in
no liability for Payments on the part of the State of Michigan or the State of
Indiana."

"l. Appendix A is hereby incorporated in this lease with the same effect
as if written herein."

ITEL CORPORATION HILLSDALE COUNTY RAILWAY
RAIL INTERMODAL DIVISION CO., INC.
""m.‘."ﬂ ,,,,,,,, ""'*..\'
L"J -w"‘fir‘ Y a4 -
o ol VMt Vi
",/‘ Md‘) ) -
Title: Title: ‘“;“’,.v"/ .4'[/ 1|i7;’Z--:!??9§,”..(d" w&.»?

oo JiPs  owe 5407
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APPENDIX A to flatcar Lease Agreement dated December 19, 978, between ITEL
CORPORATION, RAIL INTERMODAL DIVISION and HILLSDALE COUNTY RAILWAY
CO., INC.

April, 1977
PRONRIBITION OF DISCRIMINATION IN STATE CONTRACTS

In connection with the performance of work under this conteact; the contractor ogrees as followa:

1. in uccordence with Act No. 453, Public Acts of 1976, the countractor heteby uzrees not to dis-
criminate pRaast 8a employer or sipplicant for employment with reupect to hirs, tenure, torms,
conditionn, or privileges of cmployment, or n mutter directly or indirectly relnted to employment,
because of race, color, teligion, natioad! origin, upe, sex, height, weight, or marits] status.
Breach of this covenant may be tegarded 03 2 material breach of this contract.

2. The contractor hereby agiees that any end all xubcontracts to this contract, whersby a portion of

the wovk set forth in this coniract is to be performed, shall contein a covenant the same as
hersinbefore set forth in Section 1 of this Appendix.

3. The contractor will take alfitmative action to insuse that applicants are employed, and that em-
" ployees ore treated during employment, without regard to their race, color, religion, netional
origin, age, sex, height, weight or marite! status, Such action shall include, but not be limited to,
the following: employment, upgreding, demotion or transfer, recruitment advertising; layoffl or

termination; rates of pay or other forms of compensation; and selection for trajning, including
spprenticeship. '

4, The contractor will, in all solicitations or advertisements for employees placed by or on behall
of the contractor, state that all qualified applicants will teceive consideration for employment
without regard to race, color, religion, national origin, age, sex, height, weight or marital status.

S. The contractor or his collective bargaining representative will send to cach labor union or tepre-
‘sentatlive of worhers with which he has a collective burgaining agreement or other conteract or

understanding, & notice advising the said labor union or workers’ representative of the con-
tractor’s commilments under this appendix.

6. The contractor will comply with all relevant published rules, segulations, ditectives, and orders

of the Michigaa Civil Rights Commission which may be in effect prior to the taking of bids for
any individual state project,

7. The contractor will fumish and tile compliance reports within such time and upon such forms as
provided by the Mickigan Civil Rights Commission, said forms may also elicit information as to
the practices, policies, progtam, and cmployment stutistics of each subcontractor as well as the
contractor himself, an said contractor will pemit access to his books, records, and accougts by
the MichiganCivil Rights-Commission, and/ot its agent, for purposes of investigation to ascertain

compliag\;‘e with this contract and relevent with rules, regulations, and orders of-the Michigan
Civil Rights Commission.



8 In the event that the Civil Rights Comnission® finds, aulter 8 hearing keld pursumnt to its rules,
that » can\rsctor’hu not complied with the contractual oblipations under this agreement, the
Civil Rights Cornmnssion may, 85 part of its order based upon such findiags, certify said findings
to the Admumstuuve Bonrd of the State of Michigan, which Administrative Board oay order the
cancellation of tke contract fouad t0 havc been violated, and/or declare xhei conlescior inelizible
for future conizacts with lhe stale and ilz polmcal and civil subdivisicns,.departments, snd of-
ficers, and including the gover—u-ag Ysards of inatitutions of higher cducatxon -until the contractor
complies with said order of tke Civil Rights Commission.” Notice of said dsclarztion 5f Suturs
ineligibility moy be given. to any c: all of the persons with whom the coptiractor is =clard in-
eligible to contract .as @ contiscling party in future controcts. In any caze defors the Civil
Rights Commission in which cencellation of an existing coalract is a possidi Lity, the contracting -
sgency shall be notified of such posaible sremedy and shall be givenr tha option by e Civil
Rights Commissizu to partinipale m such procesdings. )

9. The contrector will includz, or 'nco-ro.nle by reference, the provisions of the foregoing parazraphs

(2) through (3) in evasy aub\.cntm\t o purchase oider unless exempted by the rules, regulations
or orders of the Michizar Civil Rizh!s Commission, and will provide ia every aubccn!rzct or
puschase order that g-id Jrovislons will be binding upon esch subcontractor or oeller.



COUNTY OF ,«.«,c:abm«; ..... ' |

~ On this ?“’ day of Mny, 197 7 before me personally appeared \'/‘:”WJ %4"3’ wo
to me personally known, who being by me duly sworn says that
(T RDACE éwuix ?w»wny

hp 45w of
, that the foregoing Eqmpmt-&oh&ungo. 4 ...
was signed on behalf of said corporatmn by authority of its board of directors, .and such person
acknowledged that the execution of the foregoing instrument was the free act and deed of said
oorporatlon

Notary Public / 7

On this .z_ Af::;'x;.... ....

day of ‘W A Q""‘:. before me personally appeared (A "
to me personally known, who bémg by me duly sworn says that such person is
Itel Corporation, Rail Division, that the foregoing Equﬁ:tﬁén‘i----%hédule No.

A was sxgned on
behalf of said corporation by authority of its board of directors, and such person acknowledged
that the execution of the foregoing instrument was the free act and deed of such corporation
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Rider No. 2 to the Flatcar Lease Agreement made as of December 19, 1978 between
Itel Corporation, Rail Intermodal Division and Hillsdale County Railway Co., Inc.

Section 6E is deleted in its entirely and is replaced with the following:

"E. Subsequent to the Initial Loading, if any Car remains on Lessee's
railroad tracks for more than seven (7) consecutive days, excluding those days such
Cars are undergoing servicing, repair or alteration as provided for in Section
5 unless the same was occasioned by the fault of Lessee; Itel Rail may,at its
option and upon not less than twenty-four (24) hours prior written notice, term-
inate this Agreement as to such Car and withdraw such Car from Lessee's railroad
tracks. If any such Car remains on Lessee's railroad tracks more than seven (7)
consecutive days because Lessee has not given preference to the Cars as specified
in Section 3B, Lessee shall be liable for and remit to ltel Rail an amount equal
to the Payments Lessee would have earned if such Cars were in the physical possession
‘and use of another railroad for the entire period. |If any such Car remains on Lessee's
railroad tracks more than seven (7) consecutive days due to insufficient outbound
loadings by Lessee, ltel Rail may, at its option, move such Car to the nearest
offline location for loading. Any expense incurred to move such Car to the nearest
offline location for loading shall be deducted from monies received by Lessee
pursuant to Section 6A(i1i). Itel Rail shall be liable for such expense after
deducting monies that Lessee otherwise would have received pursuant to Section
6A(ii). If Itel Rail moves a Car or Cars from one railroad line to another for
reasons other than those described above or in Section 3A or at the request of
Lessee, ltel Rail shall be liable for any expense incurred, provided, however, that
such move is a move during which no per diem or mileage is earned on the Car or Cars."

ITEL CORPORATION HILLSDALE COUNTY RAILWAY
RAIL INTERMODAL DIVISION CO., INC.
"""l... 3 o, Sy,
W\ O (}) N :
“ " ( [ S A
By: (E’CJ’(M’ 7‘5 ] Q. By :ML{,’L&H ,}L ~( 3 l k&’/"um/wr"
e t"'m.; ey ";:l” .,
Title: Ll ek Titlg:

[P ) .
Date: _A”\MQ-&W d Date:



STATE OF eHréan

‘

COUNTY OF Afvccs2aAcE

to me personally known, who being by me duly sworn says that such person is ﬂ?f&mbf‘“f of
beespace Counry Kacway G, Tuc | that the foregoing Equip.men;—SehedﬁbNo. .

was signed on behalf of said corporation by authority of its board of directors, and such person
acknowledged that the execution of the foregoing instrument was the free act and deed of said

corporation. v IFTR
AT PP 2o ley
Notary Public U

oy
(o
STATE OF “— 77~ y
COUNTY OF s ldt-+7" ' :
P 2 4 Wy “{i"
On this“~? " "day of .77 Ao , before me personally appeared .. 0 0L i
‘to me personally known, who being#by me duly sworn says ,_t__,hﬂ%_such person is . U/tbat doAof
ltel Corporation, Rail Division, that the foregoing Equipment-Setisdute No. . o+~ . was signed on

behalf of said corporation by authority of its board of directors, and such person acknowledged
that the execution of the foregoing instrument was the free act and deed of such corporation.
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i OFPICIAL SEAL 'f,* ‘ N 7 hih yi
BEVERLY LEONG [ Notary Ffiglie f

MATARY PUBLIC - CALIFORNIA

San Francisco County

My Commiasion Expires April 30, 1982
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OFFICE OF THE SECRETARY

ol Wiliard

Itel Corp.

!

Puterstate Conmeree Commission
Washington, B.E. 20423

e n
,‘:?_ 4" Pt:, gt S
5 ,"’ ’7
. | :
a ! _ . ,,;’q
Two Embarcudero Center : - N

Dear .,

Sire

San Francisco, Calif.94111

.}\l

l “}"ﬂ JL ﬂ 4”’ w?: 9’

The enclosed document {s) was recorded pursuant to the provi-

sions of Section 11303 of the Iﬁterstate Commerce Act,49 U.S.C.

11303, on

Enclosure (s)

, and assigned re-

Sincereiy yours,

, . *
. Agatha L. Mergeriovich

Secretary
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SE-30
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~ Pnterstate Commerce Commission 6/11/79
Washington, B, 20423 "

OFFICE OF THE SECRETARY

Paul Willard

Itel Corperation

Two Embarcadero Center
Ham‘Frmn?immm,maliﬁ.’%ﬁlll

Dear ¢ -,

Stre:

The 'enclosed document(s) was recorded

ursuant to the provi-
sicms Qfé’Sect.ion 11303 of the Interstate Commerce Act, 49 U.S.C,.
11303, opﬁ at . | , and assigned re- :
v 6/11/79 11:20am " &
cordation number(s). ,
(= 10464 ‘
' yours, i
i
SR aatead i '.\
H. G. Homme, Jr, 4‘
Secretary i
“Enclosure(s) AN
/g P '-.i‘ s
foal m
.- SE-30.
; (3/79)
i - ,
";



