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CONDITIONAL SALE AGREEMENT dated as of November 1,
1975, among PULLMAN INCORPORATED (Pullman-Standard divi-
sion), a Delaware corporation (hereinafter called the Vendor or
Builder as more particularly set forth in Article 1 hereof), UNITED
STATES TRUST COMPANY OF NEW YORK, a New York corporation,
not individually but solely in its capacity as Trustee (hereinafter,
together, with its successors and assigns, being called the Owner-
Trustee) under a Trust Agreement dated as of the date hereof
(hereinafter called the Trust Agreement) with General Electrie
Credit Corporation, a New York corporation (hereinafter called
the Owner), and BURLINGTON NORTHERN INC., a Delaware corpo-
ration (hereinafter called the Guarantor.)

WHEREAS the Builder agrees to construct, sell and deliver to the
Owner-Trustee, and the Owner-Trustee agrees to purchase, in accor-
dance with the terms and provisions hereof, the railroad equipment de-
seribed in Annex B hereto to the extent not excluded herefrom under
the provisions hereof (hereinafter called the Equipment) ;

WHEREAS the Owner-Trustee and the Guarantor are entering into
Conditional Sale Agreements dated as of the date hereof (hereinafter
called the Other Agreements) with ACF Industries, Incorporated,
PACCAR Inc. and FMC Corporation, respectively;

WHEREAS the Owner-Trustee is entering into a lease dated as of the
date hereof with American Rail Box Car Company (hereinafter called
the Lessee) in substantially the form annexed hereto as Annex C (here-
inafter called the Lease) ;

WHEREAS the Guarantor is willing to guarantee to the Vendor the
due and punctual payment of all sums payable by, and the due and punc-
tual performance of all other obligations of, the Owner-Trustee under
this Agreement (except for its obligations under subparagraph (a) of
Article 4 hereof) and has joined in this Agreement for the purpose of
setting forth the terms and econditions of such guaranty and making
certain further agreements as hereinafter set forth;



Now, THEREFORE, in consideration of the mutual covenants and
agreements hereinafter set \forth, the parties hereto do hereby agree

as follows: i‘

ARTICLE 1. Assignment, 5 - Definitions. The parties hereto contem-
plate that the Owner- Trustee will furnish that portion of the Purchase
Price (as defined in Article 4 hereof) of the Equipment as is required
under subparagraph (a) of|the third paragraph of Article 4 hereof
and that an amount equal to the balance of the Purchase Price shall
be paid to the Builder by ant asmgn\ee of the Builder’s right, title and
interest under this Agreement pursuant to an Agreement and Assign-

ment dated as of the date hereof between the Builder and Mercantile-
Safe Deposit and Trust Combany, as agent (said Agreement and As-
signment being hereinafter called the Assignment and said agent being
hereinafter sometimes called‘the Assignee, the parties for which the
Assignee is acting as being hereinafter called the Investors, and the
Finance Agreement dated as|of the|date hereof under which the As-
signee is so acting being hereinafter called the Finance Agreement).

In case of such ass1gnment the Owner-Trustee will assign to
the Vendor, as security for the payment and performance of all the
Owner-Trustee’s obligations hereunder all right, title and interest of
the Owner-Trustee in and to the Lease, pursuant to an Assignment of
Lease and Agreement in subétantlally the form of Annex D hereto
(hereinafter called the Lease iAssignment) and the Lessee will enter
into a Lessee’s Consent and Agreement (hereinafter called the Con-
sent) in the form attached to the Lease|Assignment.

The term “Builder”, Whenev]('er used in this Agreement, means, both
before and after any assignm'ent of lits rights hereunder, the party
hereto which has manufactured the I*IJquipment and any successor or
successors for the time being to its manufacturing properties and busi-
ness. The term “Vendor”, Whenever used in this Agreement, means, be-
fore any such assignment, the Bullder 1and after any such assignment,
both any assignee or assignees for the time being of such particular as-
signed rights as regards such rlghts and also any assignor as regards
any rights hereunder that are yetame?i or excluded from any assign-
ment. Any reference herein to this Agreement or any other agreement
shall mean said agreement and all amendments and supplements hereto
or thereto then in effect. |

\

I.
|
}
\
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ArticLE 2. Construction and Sale. Pursuant to this Agreement,
the Builder shall construct the Equipment at its plant set forth in An-
nex B hereto, and will sell and deliver to the Owner-Trustee, and the
Owner-Trustee will, as hereinafter provided, purchase from the Builder
and accept delivery of and pay for the Equipment, each unit of which
shall be constructed in accordance with the specifications referred to
in Annex B hereto and in accordance with such modifications thereof
as may be agreed upon in writing among the Builder, the Owner-
Trustee and the Lessee (which specifications and modifications, if any,
are hereinafter called the Specifications). The Builder represents and
warrants that the design, quality and component parts of each unit of
the Equipment shall conform, on the date of completion of manufacture
thereof, to all United States Department of Transportation and Inter-
state Commerce Commission requirements and specifications and to all
standards recommended by the Association of American Railroads rea-
sonably interpreted as being applicable to railroad equipment of the
character of such unit, and each such unit will be new railroad equip-
ment.

ARTICLE 8. Inspection and Delivery. The Builder will deliver the
units of the Equipment to the Owner-Trustee at the place or places
specified in Annex B hereto (or if Annex B does not specify a place
or places, at the place or places designated from time to time by the
Owner-Trustee), freight charges, if any, prepaid, in accordance with
the delivery schedule set forth in Annex B hereto; provided, however,
that delivery of any unit of the Equipment shall not be made until this
Agreement and the Lease have been filed and recorded pursuant to Sec-
tion 20c of the Interstate Commerce Act and the Finance Agreement
shall have been executed and delivered; provided further, that the
Builder shall have no obligation to deliver any unit of Equipment here-
. under subsequent to the commencement of any proceedings specified in
clause (e) or {d) of Article 16 hereof or the occurrence of any event of
default (as deseribed in Article 16 hereof), or event which, with the
lapse of time and /or demand, could constitute such an event of default.

The Builder’s obligation as to time of delivery is subject, however,
to delays resulting from causes beyond the Builder’s reasonable control,
including but not limited to acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or
civil commotion, sabotage, strikes, differences with workmen, accidents,
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fire, flood, explosion, damage|to plant, equipment or facilities, delays
in receiving necessary materials or delays of carriers or subcontrac-
tors.

Any Equipment not delivered, accepted and settled for on or prior
to August 1, 1976, shall be ex‘cluded herefrom and the Owner-Trustee
shall be relieved of its obhgatlon to purchase and pay for such Equip-
ment. If any Equipment shall be excluded herefrom pursuant to the
immediately preceding senten’ce, the| Builder, the Guarantor and the
Owner-Trustee shall execute an agreement supplemental hereto limit-
ing this Agreement to the Equ1pment not so excluded herefrom.

During construction, the qu{iipment shall be subject to inspection and
approval by the authorized inspectors| of the Owner-Trustee (who may
be employees or agents of the|Lessee) and the Builder shall grant to
such authorized inspectors rea'sonablel access to its plant. The Builder
agrees to inspect all materials; used ip the construction of the Equip-
ment in accordance with the standard quality control practices of the
Builder. Upon completion of each unit or of a number of units of the
Equipment, such unit or units shall be presented to an inspector of the
Owner-Trustee for inspection at the place specified for delivery of such
unit or units, and if each such {unit conforms to the Specifications, re-
quirements and standards applicable thereto, such inspector or an
authorized representative of the Owner-Trustee (who may be an em-
ployee or agent of the Lessee) shall execute and deliver to the Builder
a certificate of acceptance (hereinafter called the Certificate of Accep-
tance) stating that such unit orjunits have been inspected and accepted
on behalf of the Owner-Trustee |and are marked in accor-
dance with Article 10 hereof; promded however, that the Builder shall
not thereby be relieved of its warranty referred to in Article 14 hereof;
and provided, further, that no certificate of acceptance shall be delivered
prior to the date on which said ‘unit of units may be delivered as set
forth in the first proviso of the first pax\ragraph of this Article 3. By §2
of the Lease, the Owner-Trustee is appointing the Lessee its agent to
inspect and accept delivery of the Equ1|pment Acceptance of any unlt
of Equipment by the Lessee (or its employees or agents, as aforesaid)
shall be deemed to be acceptance of such unit by the Owner-Trustee.

On delivery of each such unit hereunder at the place specified for
delivery and due execution and dehvery of a Certificate of Acceptance
in respect thereof, the Builder shall have no further responsibility for,
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nor bear any m alu of, any damage to or the destruction or loss of such
unit; provia pever, that the Builder shall not thereby be relieved
of its warranty referred toin Article 14 hereof.

ARTICLE 4. Purchase Price and Payment. The base price or prices
per unit of the Equipment are set forth in Annex B hereto. Such base
price or p are subject to such increase or deerease as is agreed
to by the Builder, the Lessee and the Guarantor; provided, however,
that such base prices may not be increased by more than 10% without
the consent of the Investors. The term “Purchase Price’” as used herein
shall mean the base price or prices as so increased or decreased. If on
any Closing Date (as hereinafter defined in this Article) the aggregate
Purchase Price of Equipment for which settlement has theretofore
heen and is then being made under this Agreement and the Other
Apreements would, but for the provisions of this sentence, exceed the
Maximum Purchase Price specified in Annex A hereto (or such higher
amount to which the Owner-Trustee and the Guarantor may at their
option agree), the parties hereto (and any assignee of the Builder)
shall enter into an agreement excluding from this Agreement or the
Other Agreements such unit or units of Equipment then proposed to
be settled for and specified by the Owner-Trustee, as will, after giv-
inf%‘ effect to such exclusion, reduce such aggregate Purchase Price un-
du‘ this Agreement and the Other Agreements to not more than the
Maximum Purchase Price specified in Annex A hereto (or such higher
amount as aforesaid), and the Guarantor and the Owner-Trustee shall
hm e no further obligation or liability in respect of units so excluded.

The Equipment shall be' settled for in not more than five groups of
units of Equipment delivered to and accepted by the Owner-Trustee.
The term “Closing Date” with respect to any such group shall mean
the date or dates set forth in Item 2 of Annex A hereto or such other
dates specified by the Lessee by ten days’ written notice (such notice
specifying the aggregate Purel
currence of the Owner-Trustee, the £
no event shall such date be later than August 11., 197 b The tet‘m
“Group”, as used herein, shall mean the group of units of Equipment
heing settled for on any Closing Date. The place of each elosing shall be
determined by mutual agreement among the parties hereto.




Subject to the terms and conditions of this Agreement, the Owner-
Trustee hereby acknowledges!itself t'o be indebted to the Vendor in the
amount of, and hereby promilses to pay in cash to the Vendor at such
place as the Vendor may designate, the Purchase Price of the Equip-

ment, as follows:

1
&

(a) on the Closing Date with qespect to each Group an amount
equal to 30% of the aggregate Purchase Price of the units of Equip-
ment in such Group; and

)

(b) in 30 semiannual instalments, as hereinafter provided, an
amount equal to the aggrega'.te Purchase Price of the units of Equip-
ment for which settlement‘;“ is then being made, less the aggre-
gate amount paid or payable with |respect thereto pursuant to sub-
paragraph (a) of this paragraph.

The Purchase Price of each unit of Equipment shall bear interest
from the 30th day after the avlerage date on which the units of Equip-
ment in the Group in which suéh unit|shall be settled for are available
for delivery and acceptance totthe Closing Date in respect thereof, at
a rate per annum equal to the rate which Manufacturers Hanover Trust
Company, New York, New Yo’;‘k, cha!rges for 90-day unsecured loans
to large corporate borrowers of the highest credit standing from time
to time in effect during the pel‘fiod such interest is payable; provided,
however, that changes in such rate ocllcurring during the ten business
days next preceding the Closing Date shall be disregarded. Such interest
in respect of any unit of Equipment shall be payable within five business
days of the Closing Date in respect thereof. The term “business days”
as used herein means calendar days, excluding Saturdays, Sundays and
any other day on which banking institutions in New York, New York,

are authorized or obligated to remain closed.

)
I

The portion of the Purchase Plrice payable pursuant to subparagraph
(b) of the preceding paragraph ‘(hereir'il called the Conditional Sale In-
debtedness) shall be payable on{each August 1 and February 1, com-
mencing August 1, 1976, to and includi‘ng February 1, 1991 (or if any
such date is not a business day, jon the |next succeeding business day),
each such date being hereinafter called a Payment Date. The unpaid




7

halance of the Conditional Sale Indebtedness shall bear interest from
the Closing Date in respect of which such indebtedness was incurred
at the rate of 1014 % per annum. Such interest on the unpaid balance of
the Conditional Sale Indebtedness shall be payable, to the extent ac-
crued, on February 1, 1976, and on each Payment Date thereafter, The
instalments of Conditional Sale Indebtedness payable on each Payment
Date shall each be caleulated so that the aggregate of Conditional Sale
Indebtedness and interest payable on each Payment Date shall be sub-
stantially equal and such instalments of Conditional Sale Indebtedness
shall completely amortize the Conditional Sale Indebtedness; provided,
however, that in caleulating the amount of Conditional Sale Indebted-
ness payable on the first Payment Date, it shall be assumed, for the
sake of such caleulation only, that interest has accrued thereon for a
full six-month period.

All interest under this Agreement shall be calculated on the basis
of a 360-day year of twelve 30-day months.

The Owner-Trustee will pay interest, to the extent legally enforce-
able, at the rate of 114 % per annum upon all amounts remaining
unpaid after the same shall have become due and payable pursuant to
the terms hereof, or such lesser amount as shall be legally enforceable,

anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be made in such
coin or currency of the United States of America as at the time of pay-
ment shall be legal tender for the payment of public and private debts.
Except as provided in Article 7 hereof, the Owner-Trustee shall not
have the privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

The obligation of the Owner-Trustee to pay to the Vendor any amount
required to be paid pursuant to this Article with respect to any Group
is specifically subject to the fulfillment, on or before the Closing Date
in respect of such Group, of the closing conditions set forth in Para-
graph 6 of the Participation Agreement dated as of the date hereof
(hereinafter called the Participation Agreement), among the Lessee,
the Guarantor, the Owner and the Owner-Trustee (any of which may
be waived by the Owner-Trustee, and payment by the Owner-Trustee




of the amount specified in subparag{raph (a) of the third paragraph
of this Article with respect to such Group shall be conclusive evidence
that such conditions have been ifulﬁlled or irrevocably waived).

Notwithstanding any other [provision of this Agreement (including,
but not limited to, any provision of Articles 16 and 17 hereof), it is
understood and agreed by the Vendo&‘ that the liability of the Owner-
Trustee for all payments to be made |by it under and pursuant to this
Agreement, with the exceptlons only of the payments to be made pur-
suant to subparagraph (a) of the third paragraph of this Article 4 and
any payment required to be made pursuant to the proviso to the last
paragraph of Article 18 hereof,|shall not exceed an amount equal to, and
shall be payable only out of, the ‘ ‘income and proceeds from the Equip-
ment”’, and such payments shall be made by the Owner-Trustee only to
the extent that the Owner-Trustee or a y assignee of the Owner-Trustee
shall have actually received sufficient “income or proceeds from the
Equipment” to make such pay{ments. Except as provided in the next
preceding sentence, the Vendoi‘ agrees that the Owner-Trustee shall
have no personal liability to make any payments under this Agreement
whatsoever except from the “income and proceeds from the Equipment”
to the extent actually received by the Owner-Trustee or any assignee of
the Owner-Trustee. In addltlon the Vendor agrees that the Owner-
Trustee

(i) makes no representation or warranty, and is not responsible
for, the due execution, validity, sufficiency or enforceability of the
Lease insofar as it relates to ‘the Lessee (or any document relative
thereto) or of any of the Lessee s obligations thereunder or under
this Agreement, insofar as it relates to the Lessee (or any document
relative thereto), or any of the Guarantor’s obligations hereunder,
and $

!

{ii) shall not be responsible for the performance or observance
by the Lessee or the Guarantor, of any|of their respective agreements,
representations, indemnities, obhgatmns or other undertakings un-
der the Lease; it being understood that as to all such matters the
Vendor will look solely to the Vendor s rights under this Agreement
against the Guarantor and the lEqulpment and to the Vendor’s rights
under the Lease and the Lease Assignment against the Lessee and
the Equipment.
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As used herein the term “income and proceeds from the Equipment”
shall mean
{i) if one of the events of default specified in Article 16 hereof
shall have occurred and while it shall be continuing, so much of the
following amounts as are indefeasibly received by the Owner-Trustee
or any assignee of the Owner-Trustee at any time after any such
event and during the continuance thereof:

(a) all amounts of rental and amounts in respect of Casualty
Occurrences (as defined in Article 7 hereof) paid for or with
respect to the Equipment pursuant to the Lease and any and all
other payments received under $10 or any other provision of the
Lease and

(b} any and all payments or proceeds received for or with
respect to the Equipment as the result of the sale, lease or other
disposition thereof, after deducting all costs and expenses of such
sale, lease or other disposition, and
(ii) at any other time only that portion of the amounts referred

to in the foregoing clauses (a) and (b) (not including amounts paid
by the Guarantor to the Owner-Trustee as reimbursement of sums
paid by the Owner-Trustee on account of prior defaults under para-
graph (a) of Article 16) as are indefeasibly received by the Owner-
Trustee or any assignee of the Owner-Trustee and as shall equal the
portion of the Conditional Sale Indebtedness (including prepayments
thereof required in respect of Casualty Oceurrences) and/or interest
thereon due and payable on the date such amounts were required to
be paid pursuant to the Lease or as shall equal any other payments
then due and payable under this Agreement;
it being understood that “income and proceeds from the Equipment”
shall in no event include amounts referred to in the foregoing clauses
(a) and (b) which were received by the Owner-Trustee or any assignee
of the Owner-Trustee prior to the existence of such an event of default
which exceeded the amounts required to discharge that portion of the
Conditional Sale Indebtedness (including prepayments thereof required
in respect of Casualty Occurrences) and/or interest thereon due and
payable on the date on which amounts with respect thereto received
by the Owner-Trustee or any assignee of the Owner-Trustee were re-
quired to be paid to it pursuant to the Lease or which exceeded any
other payments due and payable under this Agreement at the time such
amounts were payable under the Lease. Nothing contained herein limit-
ing the liability of the Owner-Trustee shall derogate from the right
of the Vendor to proceed against the Equipment or the Guarantor as
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provided for herein for the full unpaid Conditional Sale Indebtedness
of the Equipment and interest thereon and all other payments and ob-
ligations hereunder. Notw1thstand1n\g anything to the contrary con-
tained in Article 16 hereof, thé Venddr agrees that in the event it shall
obtain a judgment against the ,Owner'-Trustee for an amount in excess
of the amounts payable by the; Owner-Trustee pursuant to the limita-
tions set forth in this paragraph, it will, accordingly, limit its execution
of such judgment to amounts payable pursuant to the limitations set

forth in this paragraph.

ARTICLE 5. Security Interest in the Equipment. The Vendor shall
and hereby does retain a securlty 1nterlest in and to the Equipment until
the Owner-Trustee shall have made all its payments under this Agree-
ment and shall have kept and performed all its agreements herein con-
tained, notwithstanding any provision|of this Agreement limiting the
liability of the Owner-Trustee and notwithstanding the delivery of the
Equipment to and the possession and use thereof by the Owner-Trustee
and the Lessee as provided in this Agreement. Such retention of security
interest is solely to secure performance of the Owner-Trustee of its obli-
gations under this Agreement ( without regard to any provision of this
Agreement limiting the liability{of the Owner-Trustee), and beneficial
ownership of the Equipment shall be and remain in the Owner-Trustee
subject to such performance. Any and all additions to the Equipment
(other than any special devices," racks or assemblies at any time at-
~ tached or affixed to any unit of {the Equipment, the cost or purchase
price of which is not included in the Purchase Price of such unit and
which are not required for the pperati‘on or use of such unit by the
Interstate Commerce Commission, the [United States Department of
Transportation or any other applicable regulatory body), and any and
all parts installed on and additions and replacements made to any unit
of the Equipment shall constitute accessions to the Equipment and shall
be subject to all the terms and conditions of this Agreement and in-

cluded in the term “Equipment” asr‘,“ used in this Agreement.

Except as otherwise spemﬁcally prov1ded in Article 7 hereof, when
and only when the Vendor shall have been paid the full Conditional
Sale Indebtedness, together with interest and all other payments as
herein provided, and all the Owner-Trulstee ’s obligations herein con-
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tained shall have been performed, absolute right to the possession of,
title to and property in the Equipment shall pass to and vest in the
Owner-Trustee, ipso facto without further transfer or action on the
part of the Vendor. However, the Vendor, if so requested by the
Owner-Trustee at that time, will (a) execute a bill or bills of sale for
the Equipment releasing its security interest therein and transferring
its title thereto and property therein to the Owner-Trustee, or upon
its order, free of all liens, security interests and other encumbrances
created or retained hereby or otherwise created by the Vendor and
deliver such bill or bills of sale to the Owner-Trustee at its address
referred to in Article 21 hereof and (h) execute and deliver at the
same place, for filing, recording or depositing in all necessary public
offices, termination statements or other such instrument or instruments
in writing as may be necessary or appropriate in order then to make
clear upon the public records the title of the Owner-Trustee to the
Equipment. In addition, at that time, the Vendor will pay to the Owner-
Trustee any money paid to the Vendor pursuant to Article 7 hereof and
not therefore applied as therein provided. The Owner-Trustee hereby
waives and releases any and all rights, existing or that may be ac-
quired, in or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such bill or bills of sale or instrument or
instruments or to file any certificate of payment in compliance with any
law or statute requiring the filing of the same, except for failure to
execute and deliver such bill or bills of sale or instrument or instru-
ments or to file such certificate within a 1e¢1=;ondble time after written
demand by the Owner-Tr ustee

ARTICLE 6. Taxes. Whether or not any of the transactions con-
templated hereby are consummated, the Owner-Trustee agrees to pay,
and to indemnify and hold the Vendor harmless from, all taxes, assess-
ments, fees and charges of any nature whatsoever, together with any
penalties, fines, additions to tax or interest thereon, howsoever imposed,
whether levied or imposed upon the Owner-Trustee, the Owner, the Ven-
dor, the Lessee, the trust estate created by the Trust Agreement
or otherwise, by any Federal, state or local government or governmental
subdivision in the United States or by any foreign country or subdivi-
sion thereof, upon or with respect to: any unit of the Equipment or
any part thereof; the purchase, ownership, delivery, leasing, possession,




use, operation, transfer of titie, return or other disposition thereof; the
rentals, receipts or earnings arising therefrom; or this Agreement, the
Assignment, the Lease, the Le'ase Assignment, any payment made pur-
suant to any such agreement or the property, the income or other
proceeds received with respectito the Equlpment (all such taxes, assess-
ments, fees, charges, penalties, fines, additions to tax and interest
imposed as aforesaid being herelnafter called “Taxes”); excluding,
however: (i) Taxes of the Umted S‘tates or of any state or political
subdivision thereof and (if and to the extent that any person indemni-
fied hereunder is entitled to a credit therefor against its United States
Federal income taxes) of any|foreign country or subdivision thereof,
imposed on or measured solely by the net income or excess profits of
the Vendor other than Taxes arising out of or imposed in respect of
the receipt of indemnification \'payments pursuant to this Agreement,
provided that such Taxes of any forelgn country or subdivision thereof
incurred as a result of the lndemnlﬁed party being taxed by such foreign
country or jurisdiction on its World-Wlde income without regard to the
transactions contemplated by this Agreement shall be excluded whether
or not the indemnified party isi: entitled to a credit against its United
States Federal income taxes; (ii) any Taxes imposed on or measured
by any fees or compensation received by the Vendor; and (iii) Taxes
which are imposed on or measured solely by the net income of the Ven-
dor if and to the extent that such Taxes|are in substitution for or reduce
the Taxes payable by any othet person which the Owner-Trustee has
not agreed to pay or indemnify against pursuant to this Article 6.
l

If claim is made against the Vendor for any Taxes 1ndemn1ﬁed
against under this Article 6, the Vendor shall promptly notify the
Owner-Trustee. If reasonably requested by the Owner-Trustee in writ-
ing, the Vendor shall, upon rec]eipt of| any indemnity satisfactory to
it for all costs, expenses, losses, legal and|accountants’ fees and disburse-
ments, penalties, fines, additions to tax and interest, and at the expense
of the Owner-Trustee contest 1nK good falth the validity, applicability
or amount of such Taxes by (a) {resisting payment thereof if possible,
(b) not paying the same except under protest, if protest is necessary
and proper, and (¢) if payment{ is made, using reasonable efforts to
obtain a refund thereof in appropriate administrative or judicial pro-
ceedings, or both. The Owner-Trustee may also contest, at its own ex-
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pense, the validity, applicability or amount of such Taxeg in the name
of the Vendor; provided that, no proceeding or actions relating to such
contest shall be commenced (nor shall any pleading, motion, brief or
other paper be submitted or filed in the name of the Vendor in any
such proceeding or action)} without the prior written consent of the
Vendor. If the Vendor shall obtain a refund of all or any part of such
Taxes previously reimbursed by the Owner-Trustee in connection with
any such contest or an amount representing interest thereon, the Vendor
shall pay the Owner-Trustee the amount of such refund or interest
net of expenses; provided, however, that no event of default set forth
in Article 16 hereof and no event which with notice or lapse of time or
both would constitute such an event of default shall have occurred and
be continuing,

In case any report or return is required to be made with respect to
any obligation of the Owner-Trustee under this Article 6 or arising
out of this Article 6, the Owner-Trustee shall either make such report
or return in such manner as will show the interests of the Vendor in
the Equipment or shall promptly notify the Vendor of such requirement
and shall make such report or return in such manner as shall be satis-
factory to the Vendor. All costs and expenses (including legal and ac-
countants’ fees) of preparing any such return or report shall be borne
by the Owner-Trustee.

All of the obligations of the Owner-Trustee under this Article 6 shall
survive and continue, notwithstanding payment in full of all amounts
due under this Agreement.

The obligations of the Owner-Trustee under this Article 6 are subject
to the limitations contained in the last paragraph of Article 4 hereof
and in Article 22 hereof,

ARTICLE 7. Muaintenance; Casualty Occurrences; Insurance. Sub-
ject to the limitations contained in Article 22 hereof, the Owner-Trustee
agrees that, at its own cost and expense, it will maintain and keep
each unit of the Equipment in good order and repair.

In the event that any unit of the Equipment shall be worn out, lost,
stolen, destroyed, irreparably damaged or permanently rendered unfit
for use, from any cause whatsoever, or seized, confiscated, taken or
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requisitioned by condemnatmn or otherW1se resulting in loss of posses-
sion by the Lessee for a perlod of 90 consecutive days, except requisi-
tion for use by the United Staltes Government (such occurrences being
herein called Casualty Occurrences) the Owner-Trustee shall, prompt-
ly after it shall have received notice from the Lessee or otherwise been
informed that such unit has suffered|a Casualty Occurrence cause the
Vendor to be fully informed irl{‘ regarcll thereto. On the next succeeding
February 1 or August 1, or if such notice is received by the Owner-
Trustee within 15 days of such next s‘ucceeding February 1 or August
1, then on the February 1 or}August 1 immediately following such
nextsucceeding February 1 or August|l, (hereinafter called a Casualty
Payment Date), the Owner-Trustee shall, subject to the limitations con-
tained in the last paragraph of Article 4 hereof, pay to the Vendor a
sum equal to the Casualty Value (as hereinafter defined in this Article)
of such unit suffering a Casualty Occurrence as of the date of such pay-
ment and shall file, or cause to! be ﬁled with the Vendor a certificate
setting forth the Casualty Value of such unit. Any money paid to the
Vendor pursuant to this paragraph shall be applied to prepay without
penalty or premium, ratably in accordance with the unpaid balance of
each instalment, the Cond1t1onal Sale | Indebtedness, and the Owner-
Trustee will promptly furnish to the Vendor and the Guarantor a re-
vised schedule of payments of Conditionial Sale Indebtedness and inter-
est thereafter to be made, calculated as lprov1ded in the fifth paragraph
of Article 4 hereof. In the event of the requisition for use by the United
States Government of any unit of Equipment, all of the Owner-Trustee’s
obligations hereunder with respect to such unit shall continue to the
same extent as if such requisition had not occurred. ‘

Upon payment by the Owner-Trustee to the Vendor of the Casualty
Value of any unit of the Equlpment having suffered a Casualty Oc-
“currence, absolute right to the possession of, title to and property in
such unit shall pass to and vest in the Owner-Trustee, without further
transfer or action on the part of \the Velndor, except that the Vendor,
if requested by the Owner-Trustee, will execute and deliver to the
Owner-Trustee, at the expense of the Olvvner-Trustee, an appropriate
instrument confirming such passage to the Owner-Trustee of all the
Vendor’s right, title and interest in such unit, free of all liens, security
interests and other encumbrances lcreated or retained hereby or other-
wise created by the Vendor, in recordable form, in order that the
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Owner-Trustee may make clear upon the public record the title of the
Owner-Trustee to such unit.

The Casualty Value of each unit of the Equipment suffering a Cas-
ualty Oceurrence shall be deemed to be that portion of the original Pur-
chase Price thereof remaining unpaid on the date as of which such
Casualty Value shall be determined (without giving effect to any pre-
payment or prepayments theretofore made under this Article}, plus
interest accrued thereon but unpaid as of such date. For the purpose
of this paragraph, each payment of the Purchase Price in respect of
Equipment made pursuant to Article 4 hereof shall be deemed to be
a payment on each unit of the Equipment in like proportion as the orig-
inal Purchase Price of such unit bears to the aggregate original Pur-
chase Price of the Equipment.

Any insurance proceeds or condemnation payments received and
retained by the Vendor in respect of units suffering a Casualty Occur-
rence shall be deducted from the amounts payable by the Owner-Trustee
to the Vendor in respect of Casualty Occurrences pursuant to the
second paragraph of this Article. If the Vendor shall receive any in-
surance proceeds or condemnation payments in respect of such units
suffering a Casualty Occurrence either after the Owner-Trustee shall
have made payments pursnant to this Article without deduction for
such insurance proceeds or condemnation payments, or in excess of the
Casualty Value (after taking into account payments by the Owner-
Trustee under this Article 7), the Vendor shall promptly pay such
insurance proceeds or condemnation payments to the Owner-Trustee.
All insurance proceeds or . condemnation payments or such excess re-
ceived by the Vendor in respect of any unit or units of Equipment not
suffering a Casualty Occurrence shall be paid to the Owner-Trustee
upon proof satisfactory to the Vendor that any damage to such unit in
respect of which such proceeds were paid has been fully repaired.

ArTICLE 8. Obligations of Guarantor. The Guarantor represents
and warrants to the Vendor that the rentals and other obligations under
the Lease have been calculated so as to provide for the due and punc-
tual payment of the Conditional Sale Indebtedness and interest thereon
and the due and punctual performance of all other obligations of the
Owner-Trustee under this Agreement (except the obligations of the
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 Owner-Trustee under subparagraph (a) of the third paragraph of
Article 4 hereof) and that, pursuant to the Lease Assignment, the
Vendor will have the indefeasible rlght to apply such rental payments
and other payments under the|Lease to the payment of the Conditional
Sale Indebtedness and interest thereon and the payment of such other
obligations under this Agreemlent The Guarantor, for value received,
hereby unconditionally guarantees to| the Vendor that the Conditional
- Sale Indebtedness and interest thereon will be duly and punctually paid
when due and all other obligations of the Owner-Trustee will be duly
and punctually performed (ex'cept for the obligations of the Owner-
Trustee under subparagraph (a) of the third paragraph of Article 4
hereof), whether at stated maturity or by declaration or otherwise, by
the due and punctual payment of the rentals and the due and punctual
performance of the other obligations of the Lessee under the Lease, ir-
respective of any enforcement against the Owner-Trustee of any of the

rights of the Vendor hereunder. |
|

The Guarantor hereby agrees, that its aforesaid guaranty hereunder
shall be unconditional (and shall not be subject to any defense, setoff,
counterclaim or recoupment Wh(atsoever) irrespective of the genuine-
ness, validity, regularity or enforceablhty of this Agreement, the Lease,
the Lease Assignment, any failure of the Lessee to make its rental or
other payments under the Lease to the Vendor pursuant to the Lease
Assignment or failure of the L‘éssee to perform any other obligation
under the Lease for any reason 'whatsoever (including termination of
the Lease by operation of law or otherwise) or any interference with
the right of the Vendor to apply |such rental or other payments as pro-
vided in the Lease Assignment and 1rrelaspect1ve of the last paragraph
of Article 4 and Article 22 hereof or any other circumstances which
might otherwise limit the recourse of the Vendor to the Owner-Trustee
The Guarantor hereby waives dlhgence presentment demand of pay—
ment, protest, any notice of any ass1gnn'1ent hereof in whole or in part
or of any default hereunder and 'flll notices with respect to this Agree—
ment and all demands whatsoever, hereunder. No waiver by the Vendor
of any of its rights hereunder and no ac‘tlon by the Vendor to enforce
any of its rights hereunder or fallure to take, or delay in taking, any
such action shall affect the obhgatlons of ithe Guarantor hereunder. The
Guarantor hereby agrees that any, rights|that it may acquire by reason

|
t
|
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of performance of its obligations hereunder, by subrogation or other-
wise, may not be exercised against the Owner-Trustee under this Agree-
ment or with respect to any of the units of the Equipment.

ARTICLE 9.  Reports and Inspections. On or before April 1 in each
year, commencing with the year 1976, the Owner-Trustee shall, subject
to the provisions of Article 22 hereof, cause to be furnished to the Ven-
dor an accurate statement (a) setting forth as at the preceding Decem-
ber 31 the amount, description and numbers of all units of the Equip-
ment then subject to this Agreement, the amount, description and
numbers of all units of the Equipment that have suffered a Casualty
Oceurrence or to the knowledge of the Owner-Trustee are then under-
going repairs (other than running repairs) or have been withdrawn
from use pending repairs (other than running repairs) during the pre-
ceding calendar year (or since the date of this Agreement in the case
of the first such statement) and such other information regarding the
condition and state of repair of the Equipment as the Vendor may rea-
sonably request and (b) stating that, in the case of all Equipment re-
paired or repainted during the period covered by such statement, the
numbers and markings required by Article 10 hereof have been pre-
served or replaced. The Vendor shall have the right, by its agents, to
inspect the Equipment and the Owner-Trustee’s records with respect
thereto at such reasonable times as the Vendor may request during the
term of this Agreement.

ARTICLE 10. Marking of Equipment. The Owner-Trustee will
:ause each unit of the Equipment to be kept numbered with the identify-
ing number of the Lessee as set forth in Annex B hereto, or, in the
case of Equipment not there listed, such identifying number as shall
be set forth in any amendment or supplement hereto extending
this Agreement to cover such Equipment, and will keep and maintain,
plainly, distinctly, permanently and conspicuously marked on each side
of each unit, in letters not less than one inch in height, the words “Own-
ership Subject to a Security Agreement Filed under the Interstate
Commerce Act, Section 20¢” or “Owned by a Bank or Trust Company
under a Security Agreement Filed under the Interstate Commerce
Act, Section 20¢” or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto as from time
to time may be required by law in order to protect the Vendor’s in-
terest in the Equipment and its rights under this Agreement. The




Owner-Trustee will not permit any such unit to be placed in operation
or exercise any control or dor?inion over the same until such markings
shall have been made thereon and will replace or will cause to be re-
placed promptly any such mark1ng§ which may be removed, defaced
or destroyed. The Owner-Trustee will not permit the identifying num-
ber of any unit of the Equipment to be changed except in accordance
with a statement of new number or numbers to be substituted therefor,
which statement previously s}%all hav'le been filed with the Vendor and
filed, recorded and deposited by the Owner-Trustee in all public offices

where this Agreement shall have been [filed, recorded and deposited.

Except as provided in the}immediately preceding paragraph, the
Owner-Trustee will not allow |the name of any person, association or
corporation to be placed on any unit of the Equipment as a designation
that might be interpreted as ajclaim of ownership ; provided, however,
that the Equipment may be lettered with the names or initials or other

insignia customarily used by the Lessee or its affiliates.

The obligations of the Owner-Trustee under this Article are subject
to the limitations contained in Artlcle 22 hereof,

ARTICLE 11. Compliance with Laws and Rules. During the term
of this Agreement, the Owner-Trustee ]will comply, and will cause every
lessee or user of the Equlpmen‘t to comply, in all respects (including,
without limitation, with respect to the|use, maintenance and operation
of the Equipment) with all laws of the jurisdictions in which its or
such lessees’ or users’ operationg invoh‘ring the Equipment may extend,
with the interchange rules of the Association of American Railroads
and with all lawful rules of the United States Department of Trans-
portation, the Interstate Commerce Commission and any other legisla-
tive, executive, administrative or judicial body exercising any power
or jurisdiction over the Equiprﬁent, to, the extent that such laws and
rules affect the title, operation or use of the Equipment, and in the event
that such laws or rules require any alteration, replacement or addition
of or to any part on any unit of the Equipment, the Owner-Trustee
will, or will cause the Lessee to conform therewith at no expense to
the Vendor; provided, however, lthat the Owner-Trustee or the Lessee
may, in good faith, contest the validityor application of any such law
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or rule in any reasonable manner which does not, in the opinion of the
Vendor, adversely affect the property or rights of the Vendor under
this Agreement.

The obligations of the Owner-Trustee under this Article are subject
to the limitations contained in Article 22 hereof.

ARTICLE 12, Possession and Use. The Owner-Trustee, so long as an
event of default shall not have occurred and be continuing under this
Agreement, shall be entitled, from and after delivery of the Equipment
by the Builder to the Owner-Trustee, to the possession of the Equipment
and the use thereof, but only upon and subject to all the terms and
conditions of this Agreement.

The Owner-Trustee may lease the Equipment to the Lessee as per-
mitted by, and for use as provided in, the Lease, but the rights of the
Lessee and its permitted assigng under the Lease shall be subordinated
and junior in rank to the rights, and shall be subject to the remedies,
of the Vendor under this Agreement. The Lease shall not be amended
or terminated (except in accordance with its terms) without the prior
written consent of the Vendor.

Subject to the rights of the Lessee under the Lease, the Owner-
Trustee may also lease the Equipment to any railroad company, but
only with the prior written consent of the Vendor if the lease is to a
railroad company other than the Guarantor, which consent may be sub-
ject to the conditions, among other, that (i) such lease shall provide
that the rights of such lessee are made expressly subordinate to the
rights and remedies of the Vendor under this Agreement, (ii) such les-
see shall expressly agree not to assign or permit the assignment of any
unit of the Equipment to service involving the regular operation and
maintenance thereof outside the United States of America and (iii) such
lease shall be assigned to the Vendor as security on terms consistent
with those set forth in Annex D hereto, and in any event satisfactory
to the Vendor.

ARTICLE 13. Prohibition Against Liens. The Owner-Trustee will
pay or discharge any and all sums claimed by any party from, through
or under the Owner-Trustee or its successors or assigns which, if un-
paid, might become a lien, charge or security interest on or with re-




spect to the Equipment, oﬁ any wunit thereof, and will promptly
discharge any such lien, chaxl'ge or security interest which arises, but
shall not be required to pay or discharge any such claim so long as the
validity thereof shall be contested in good faith and by appropriate legal
proceedings in any reasonable mannef and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect the security interest
of the Vendor in or to the Equipment or otherwise under this Agree-
ment. Any amounts paid by ﬁhe Vendor in discharge of liens, charges
or security interests upon the Equlpment shall be secured by and under
this Agreement. [,

1‘

This covenant will not be deemed breached by reason of liens
for taxes, assessments or governmental charges or levies, in each case
not due and delinquent, or, undetermined or inchoate material-
men’s, mechanics’, Workmen’s,g, repairmen’s or other like liens arising
in the ordinary course of business and,|in each case, not delinquent.

The obligations of the Owner-Trustee under thls Article 13 are sub-
ject to the limitations contamed! in Artlcle 22 hereof ; provided, however,
that the Owner-Trustee will pay or dllscharge any and all claims, liens,”
charges or security interests clalmed by any party from, through or
under the Owner-Trustee or the Owner or the successors or assigns of
either of them, not arising out ({)f the tI:'ansactions contemplated hereby,
but shall not be required to pay or discharge any such claim so long
as the validity thereof shall be éontested in good faith and by appropri-
ate legal proceedings in any reasonable manner and the nonpayment
thereof does not adversely affect the security interest of the Vendor
in or to the Equipment or otherwise under this Agreement.

ARTICLE 14. Indemnities and Warranties. The Owner-Trustee
shall pay, and shall protect, 1ndemmf3‘r and hold the Vendor and any
assignee hereof, and their respectlve successors assigns, agents and
servants (hereinafter called Indemmﬁed Persons), harmless from and
against any and all causes of act:tion, s'uits, penalties, claims, demands
or judgments, of any nature, whatsoever which may be imposed
on, incurred by or asserted against any Indemnified Person (including
any or all liabilities, obligations, damages, costs, disbursements, ex-
penses (including without limitation attorneys’ fees and expenses of
any Indemnified Person) relatir‘lg thereto) in any way relating to or
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ariging, or alleged to arise out of this Agreement or the Equipment,
including without limitation those in any way relating to or arising
or alleged to arise out of (i) the manufacture, construction, purchase,
acceptance, rejection, ownership, delivery, non-delivery, lease, pos-
session, use, operation, condition, sale, return or other disposition of
any unit of Equipment or portion thereof, (ii) any latent and other
defects whether or not discoverable by the Owner-Trustee or the Ven-
dor, (iii) any claim for patent, trademark or copyright infringement,
(iv) any claims based on strict liability in tort, (v} any injury to or
the death of any person or any damage to or loss of property on or
near the Equipment or in any manner growing out of or concerned with,
or alleged to grow out of or be connected with, the ownership, use, re-
placement, adaptation or maintenance of the Equipment or of any other
equipment in connection with the Equipment (whether owned or under
the control of the Owner-Trustee, the Lessee or any other person) or
resulting or alleged to result from the condition of any thereof; (vi) any
violation, or alleged violation, of any provision of this Agreement or of
any agreement, law, rule, regulation, ordinance or restriction, affecting
or applicable to the Equipment or the leasing, ownership, use, replace-
ment, adaptation or maintenance thereof; or (vii) any claim arising
out of the Vendor’s retention of security interest under this Agreement
or the Lease Assignment; except that the Owner-Trustee shall not
be liable to the Builder in respect of any of the foregoing matters to
the extent liability in respect thereof arises from an act or omission
of the Builder or is covered by the Builder’s patent indemnification re-
ferred to in the last paragraph of this Article 14, The Owner-Trustee
shall be obligated under this Article 14, irrespective of whether any
Indemnified Person shall also be indemnified with respect to the same
matter under any other agreement by any other person, and the Indem-
nified Person seeking to enforce the indemnification may proceed di-
rectly against the Owner-Trustee under this Article 14 without first
resorting to any such other rights of indemnification. In case any action,
suit or proceeding is brought against any Indemnified Person in connec-
tion with any claim indemnified against hereunder, the Owner-Trustee
may and, upon such Indemnified Person’s request will, at the Owner-
Trustee’s expense, resist and defend such action, suit or proceeding,
or cause the same to be resisted or defended by counsel selected by the
Owner-Trustee and approved by such Indemnified Person, as the case




may be, and, in the event of |any failure by the Owner-Trustee to do
so, the Owner-Trustee shall pay all costs and expenses (including with-
out limitation attorneys’ fees{ and expenses) incurred by such Indem-
nified Person in connection with such action, suit or proceeding. In the
event the Owner-Trustee is réquired to make any payment under this
Article 14, the Owner-Trustee shall pay such Indemnified Person an
amount which, after deduction of all|taxes required to be paid by such
Indemnified Person, as the case may be, in respect of the receipt thereof
under the laws of the United States or of any political subdivision
thereof (after giving credit forl'j any szlzvings in respect of any such taxes
by reason of deductions, credit§ or allowances in respect of the payment
of the expense indemnified against, and of any other such taxes as deter-
mined in the sole discretion ofithe Indemnified Person), shall be equal
to the amount of such payment. The Vendor and the Owner-Trustee
each agrees to give each oth1er promptly upon obtaining knowledge
thereof written notice of any claim) or liability hereby indemnified
against. Upon the payment 1n[ full of any indemnities as contained in
this Article 14 by the Owner-Trustee, and provided that no event of
default set forth in Article 16 lhereof L( or other event which with lapse
of time or notice or both would constitute such an event of default)
shall have occurred and be contmuln]g, it shall be subrogated to any
right of such Indemnified Person in re'spect of the matter against which
indemnity has been given. Any;payments received by such Indemnified
Person from any person as a result of any matter with respect to which
such Indemnified Person has béen indemnified by the Lessee pursuant
to the Lease shall be paid over to the Owner-Trustee to the extent neces-
sary to reimburse the Owner-Trustee for indemnification payments
previously made in respect of sugh matt‘er.

The indemnities contained in this Article 14 shall survive the expira-
‘tion or termination of this Agreéement with respect to all events, facts,
conditions or other circumstances occurring or existing prior to such
expiration or termination and are expressly made for the benefit of,
and shall be enforceable by any Indemnified Person. None of the in-
demnities in this Article 14 shall be deemed to create any rights of sub-
rogation in any insurer or third party against the Owner-Trustee there-
for, from or under any Indemnified Person, whether because of any
claim paid or defense provided fé)r the benefit thereof or otherwise. The
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obligations of the Owner-Trustee pursuant to the foregoing paragraph
are subject to the provisions of Article 22 hereof.

The Owner-Trustee will bear the responsibility for and risk of, and
shall not be releagsed from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all the Equipment.

The agreement of the parties relating to the Builder’s warranty of
~material and workmanship and the agreement of the parties relating
to patent indemnification are set forth in Items 3 and 4 of Annex A
hereto. ' :

ARTICLE 15, Assignments. Except as provided in the Trust Agree-
ment, the Owner-Trustee will not (a) except as provided in Article 12
hereof, transfer the right to possession of any unit of the Equipment
or (b) sell, assign, transfer or otherwise dispose of its rights under
this Agreement unless such sale, assignment, transfer or disposition (i)
is made expressly subject in all respects to the rights and remedies of
the Vendor hereunder (including, without limitation, rights and rem-
edies against the Owner-Trustee and the Guarantor) and (ii) provides
that the Owner-Trustee shall remain liable for all the obligations of
the Owner-Trustee under this Agreement. Subject to the preceding
sentence, any such sale, assignment, transfer or disposition may be
made by the Owner-Trustee without the purchaser, assignee or trans-
feree assuming any of the obligations of the Owner-Trustee hereunder.

All or any of the rights, benefits and advantages of the Vendor under
this Agreement, including the right to receive the payments herein pro-
vided to be made by the Owner-Trustee and the benefits arising from
the undertakings of the Guarantor hereunder, may be assigned by the
Vendor and reassigned by any assignee at any time or from time to
time. No such assignment shall subject any assignee to, or relieve the
Builder from, any of the obligations of the Builder to construet and
deliver the Equipment in accordance herewith or to respond to its war-
ranties and indemnities contained or referred to in Article 14 hereof,
or relieve the Owner-Trustee of its obligations to the Builder contained
in Articles 2, 3, 4, 6 and 14 hereof, Annex A hereto and this Article

5, or any other obligation which, according to its terms and context,
is intended to survive an assignment.
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Upon any such assignment by the Vendor, either the assignor or
- the assignee shall give written notice to the Owner-Trustee and the
Guarantor, together with a clounterIlJart or copy of such assignment,
stating the identity and postlofﬂce address of the assignee, and such
assignee shall, by virtue of such as51gnment acquire all the assignor’s
right, title and interest in and to the Equipment and this Agreement,
or in and to a portion thereof, |as the 'case may be, subject only to such
reservations as may be contamed in such assignment. From and after
the receipt by the Owner-Trustee and the Guarantor, respectively, of
the notification of any such as's1gnmeht all payments thereafter to be
made by the Owner-Trustee or the Guarantor under this Agreement
shall, to the extent so assigned, \be made to the assignee in such manner
as it may direct.

The Owner-Trustee and the Guarantor recognize that it is the custom
of railroad equipment manufa‘gturers or sellers to assign agreements
of this character and understand that the assignment of this Agree-
ment, or of some of or all the rié‘hts of 113he Vendor hereunder, is contem-
plated. The Owner-Trustee and: the Guarantor severally represent, for
the purpose of assurance to any}person, firm or corporation considering
the acquisition of this Agreement or of all or any of the rights of the
Vendor hereunder, and for the| purpose of inducing such acquisition,
that in the event of such assignment by the Vendor as hereinbefore
provided, the rights of such assignee to the entire unpaid Conditional
Sale Indebtedness or such part thereof as may be assigned, together
with interest thereon, as well agjany other rights hereunder which may
be so assigned, shall not be subject to any defense, setoff, counterclaim
or recoupment, by the Owner-Trustee or, the Guarantor, as the case may
be, whatsoever arising out of ‘any breach of any obligation of the
Builder with respect to the Equlpment] or the manufacture, construc-
tion, delivery or warranty thereof, or with respect to any indemnity
herein contained, nor subject to ény defense, setoff, counterclaim or re-
coupment whatsoever arising b)lr reason of any other indebtedness or
liability at any time owing to the Owner-Trustee or the Guarantor, as
the case may be, by the Builder. Any and| all such obligations, howsoever
arising, shall be and remain enforceable by the Owner-Trustee or the

Guarantor, as the case may be, ag[ainst and only against the Builder.

If the Builder shall not receive on any Closing Date the aggregate
Purchase Price in respect of all of the Equipment proposed to be settled
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for on such Closing Date, the Builder will promptly notify the Owner-
Trustee and the Guarantor of such event and, if such amount shall not
have been previously paid, the parties hereto will, upon the request of
the Builder, enter into an appropriate written agreement with the
Builder excluding from this Agreement those units of Equipment whose
aggregate Purchase Price shall not have been received, and the Guar-
antor will, not later than 90 days after such Closing Date, pay or cause
to be paid to the Builder the aggregate Purchase Price of such units,
together with interest thereon from such Closing Date to the date of
payment by the Guarantor at the highest prime rate of interest charged
by any of the four New York City banks having the largest total assets
in effect on the date such payment is due, and all right and title in
and to those units of Equipment shall be vested in the Guarantor or
other purchager thereof.

ARTICLE 16. Defaults. 1In the event that any one or more of the
following events of default shall occur and be continuing, to wit:

{a) the Owner-Trustee shall fail to pay or cause to be paid in full
any sum payable b;.o the Owner-Trustee pursuant to the provisions
of Articles 4 and 7 hereof ('i)"rm}'mctive of the provisions of Article 4
or 22 hereof or any other provision of this Agreement limiting the
liability of the Owner-Trustee) when payment thereof shall be due
hereunder and such default shall continue for ten business days after
the date such payment is due and payable;

{(b) the Owner-Trustee, the Guarantor or the Lessee shall, for
more than 30 days after the Vendor shall have demanded in writing
performance thereof, fail or refuse to comply with any other cove-
nant, agreement, term or provision of this Agreement (irre spective of
the provisions of Article 4 or 22 hereof or any other provision of this
Agreement limiting the liability of the Owner-Trustee), the Lease As-
signment or the Consent, or any covenant, agreement, term or pro-
vision of the Participation Agreement made expressly for the benefit
of the Vendor, on its part to be kept and performed or to make pro-
vision satisfactory to the Vendor for such compliance;

{¢) a petition for reorganization under ‘Sect‘inn 77 of the Bank-
ruptey Act, as now constituted or as said Section 77 may he hereafter
ame Lucd, Uh‘ﬂl be filed by or against the Guarantor and, unless such
pet

lition shall have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay shall continue
in force or such ineffectiveness shall continue), all the obligations
of the Guarantor under this Agreement shall not have been and shall




not continue to have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees appomted (whether
or not subject to rat1ﬁcat10n) in such proceedings in such manner
that such obligations shall have the same status as obligations in-
curred by such trustee or trustees Wlthm 30 days after such appoint-
ment, if any, or 60 days after such petition shall have been filed,
whichever shall be earlier; |

(d) "any other proceeding shall [be commenced by or against the
Owner-Trustee, the Guarantor or the Lessee for any relief which in-
cludes; or mlght result in, any modlﬁcatlon of the obligations of the
Guarantor, the Owner-Trustee or the Lessee hereunder or under the
Lease under any bankruptey. or 1nsolvency laws, or laws relating to
the relief of debtors, readjustment of indebtedness, reorganizations,
arrangements, compositions lor extensmns (other than a law which
does not permit any readjustment of the obligations of the Owner-
Trustee or the Guarantor u'nder thls Agreement or of the Lessee
under the Lease), and, unless such .proceedmgs shall have been dis-
missed, nullified, stayed or otherW1se rendered ineffective (but then
only so long as such stay shall contmue in force or such ineffective-
ness shall continue), all the\obhgatlons of the Owner-Trustee, the
Guarantor or the Lessee as the case may be, under this Agreement
or the Lease shall not have been and shall not continue to have been
duly assumed in writing, punsuant to a court order or decree, by a
trustee or trustees or receiver or receivers appointed (whether or
not subject to ratification) for the |Owner-Trustee, the Guarantor
or the Lessee, as the case mayl be, or \for their respective property in
connection with any such proceedlngs in such manner that such
obligations shall have the same status as obligations incurred by such
trustee or trustees or receiver or recelvers within 30 days after such
appointment, if any, or 60 days after such proceedings shall have
been commenced, whichever shall be earlier; or

(e) an event of default shall have occurred and be continuing
under an Other Agreement;

then at any time after the oceurrence of such an event of default the

Vendor may, upon five days’ ertten notice to the Owner-Trustee, the
Lessee and the Guarantor and upon comphance with any legal require-
ments then in force and applicable to such action by the Vendor, (i)
cause the Lease immediately upon such| notice to terminate (and the
Owner-Trustee and the Guarantor each lacknowledges the right of the
Vendor to terminate the Lease) ahd Jor (ii) declare (hereinafter called
a Declaration of Default) the entire unpald Conditional Sale Indebted-
ness, together with the interest thereon then accrued and unpaid, im-
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mediately due and payable, without further demand, and thereafter
the aggregate of the unpaid balance of such indebtedness and interest
shall bear interest from the date of such Declaration of Default at the
rate per annum specified in Article 4 hereof as being applicable
to amounts remaining unpaid after becoming due and payable, to the
extent legally enforceable. Upon a Declaration of Default, the Vendor
shall be entitled to recover judgment for the entire unpaid balance of
the indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment out
of any property of the Owner-Trustee (subject to the provisions of the
last paragraph of Article 4 hereof and of Article 22 hereof) or
the Guarantor wherever situated. The Owner-Trustee or the Guaran-
tor, as the case may be, shall promptly notify the Vendor of any event
which has come to its attention which constitutes, or with the giving
of notice and/or lapse of time could constitute, an event of default
under this Agreement.

The Vendor may, at its election, waive any such event of default and
its consequences and rescind and annul any Declaration of Default or
notice of termination of the Lease by notice to the Owner-Trustee, the
Lessee and the Guarantor in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been if no
such event of default had occurred and no Declaration of Default or
notice of termination of the Lease had been made or given. Notwith-
standing the provisions of this paragraph, it is expressly understood
and agreed that time is of the essence of this Agreement and that no
such waiver, rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies consequent
thereon.

ARTICLE 17. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, in compliance with any man-
datory legal requirements then in force and applicable to the action to
be taken by the Vendor, take or cause to be taken, by its agent or agents,
immediate possession of the Equipment, or one or more of the units
thereof, without liability to return to the Owner-Trustee or the Guaran-
tor any sums theretofore paid and free from all claims whatsoever, ex-
cept as hereinafter in this Article 17 expressly provided, and may
remove the same from possession and use of the Owner-Trustee, the
Lessee or any other person and for such purpose may enter upon the
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premises of the Lessee or any other premises where the Equipment may
be located without judicial pfocess if this can be done without breach
of the peace, and may use and emplo& in connection with such removal
any supplies, services and aids and any available trackage and other

facilities or means of the Owner-Trustee, the Guarantor or the Lessee.

In case the Vendor shall demand possession of the Equipment pur-
suant to this Agreement and shall desilgnate a reasonable point or points
for the delivery of the Equipx‘hent to'l the Vendor, the Owner-Trustee
shall, subject to the provisions|of Article 22 hereof, at its own expense
and risk, forthwith and in the usual manner (including, but not by
way of limitation, giving prompt telegraphlc and written notice to the
Association of American Rallroads and all railroads having possession
of any of the Equipment to return the Equipment), cause (a) the
Equipment to be moved to and assembled at such location as shall be
designated by the Vendor and shall there deliver the Equipment
or cause it to be delivered to the Verlldor and (b) the Equipment to
be moved to such interchange pomt or| points as shall be designated by
the Vendor upon any sale, lease or other disposal of all or any part
of the Equipment by the Vendor. At the option of the Vendor, the Ven-
dor may keep the Equipment on any(of the lines or premises of the
Guarantor or the Lessee until the Vendor shall have leased, sold
or otherwise disposed of the sarrlie, and|for such purpose the Guarantor
agrees to furnish, and the Lessee has agreed to furnish pursuant to
the Lease, without charge for rent or storage, the necessary facilities
at any point or points selected;by the Vendor reasonably convenient
to the Guarantor or the Lessee, as the calise may be, and to permit inspec-
tion of the Equipment by the Velndor, the Vendor’s representatives and
prospective purchasers and users. This agreement to deliver the Equip-
ment and furnish facilities as hlerembelfore provided is of the essence
of the agreement between the partles an\d upon application to any court
of equity having jurisdietion 1n|the premlses, the Vendor shall be en-
titled to a decree requiring speclﬁc pefformance hereof. The Owner-
Trustee and the Guarantor hereby expressly waive any and all claims
against the Vendor and its agent or agents for damages of whatever
nature in connection with any retaking of any unit of the Equipment
in any reasonable manner.

At any time during the contlmllance of a Declaration of Default, the
Vendor (after retaking possession of the Equipment as hereinbefore




29

in this Article 17 provided) may, at its election and upon such notice
as is hereinafter set forth, retain the Equipment in satisfaction of the
entire Conditional Sale Indebtedness and make such disposition thereof
as the Vendor shall deem fit. Written notice of the Vendor’s election
to retain the Equipment shall be given to the Owner-Trustee and the
Guarantor by telegram or registered mail, addressed as provided in
Article 21 hereof, and to any other persons to whom the law may require
notice, within 30 days after such Declaration of Default. In the event
that the Vendor should elect to retain the Equipment and no objection
is made thereto within the 30-day period described in the second proviso
below, all the Owner-Trustee’s rights in the Equipment shall thereupon
terminate and all payments made by the Owner-Trustee and the Guar-
antor may be retained by the Vendor as compensation for the use of
the Equipment; provided, however, that if the Owner-Trustee before
the expiration of the 30-day period described in the proviso below,
should pay or cause to be paid to the Vendor the total unpaid balance of
the Conditional Sale Indebtedness, together with interest thereon ac-
crued and unpaid and all other payments due under this Agreement,
then in such event absolute right to the possession of, title to and prop-
erty in the Equipment shall pass to and vest in the Owner-Trustee;
provided, further, that if the Owner-Trustee, the Guarantor or any
other persons notified under the terms of this paragraph object in writ-
ing to the Vendor within 30 days from the receipt of notice of the
Vendor’s election to retain the Equipment, then the Vendor may not so
retain the Equipment, but shall sell, lease or otherwise dispose of it or
continue to hold it pending sale, lease or other disposition as hereinafter
provided or as may otherwise be permitted by law. If the Vendor shall
not have given notice to retain as hereinabove provided or notice of in-
tention to dispose of the Equipment in any other manner, it shall be
deemed to have elected to sell the Equipment in accordance with the
provisions of this Article 17.

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and
upon reasonable notice to the Owner-Trustee, the Guarantor and any
other persons to whom the law may require notice of the time and place,
may sell the Equipment, or one or more of the units thereof, free from
any and all claims of the Owner-Trustee, the Guarantor, the Lessee
or any other party claiming from, through or under the Owner-Trustee,
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the Guarantor or the Lessee, at law or in equity, at public or private
sale and with or without advertisement as the Vendor may determine;
provided, however, that if, prior to such sale and prior to the making
of a contract for such sale, the Owner-Trustee should tender full pay-
ment of the total unpaid balanlce of the Conditional Sale Indebtedness,
together with interest thereon accrued and unpaid and all other pay-
ments due under this Agreemept as vslrell as expenses of the Vendor in
retaking possession of, removing, stqring, holding and preparing the
Equipment for, and otherwise arranging for, the sale and the Vendor’s
reasonable attorneys’ fees, then in such event absolute right to the pos-
session of, title to and property|in the Equipment shall pass to and vest
in the Owner-Trustee. The proceeds of such sale or other disposition,
less the attorneys’ fees and any‘ other expenses incurred by the Vendor
in retaking possessmn of, removing, stormg, holding, preparing for sale
and selling or otherwise dlsposmg of the Equipment, shall be credited
on the amount due to the Vendor under the provisions of this Agreement
and the balance, if any, shall be paid to the Owner-Trustee.

Any sale hereunder may be theld or conducted at New York, New
York, at such time or timesjas the Vendor may specify (unless
the Vendor shall specify a different place or places, in which case the
sale shall be held at such place or places as the Vendor may specify),
in one lot and as an entirety or in separate lots and without the necessity
of gathering at the place of sale|the property to be sold, and in general
in such manner as the Vendor may detelrmlne, so long as such sale shall
be in a commercially reasonable manner. The Vendor, the Owner-
Trustee or the Guarantor may |bid fof and become the purchaser of
the Equipment, or any unit} thereof so offered for sale. The
Owner-Trustee and the Guarantor shall be given written notice of such
sale not less than ten days prior thereto by telegram or registered mail
addressed as provided in Article 21 hereof. In the event that the Vendor
shall be the purchaser of the Equlpment it shall not be accountable
to the Owner-Trustee or the Guarantor |(except to the extent of surplus
money received as hereinafter prgovided in this Article 17), and in pay-
ment of the purchase price therefor the Vendor shall be entitled to have
credited on account thereof all or any part of sums due to the Vendor
hereunder. From and after the date of any such sale, the Owner-Trustee
shall, subject to the provisions of Artlclle 22 hereof, pay to the Vendor
the per diem interchange (pursﬁant ’col the Interchange Rules of the
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Association of American Railroads) for each unit of Equipment which
~ shall not have been assembled, as hereinabove provided, by the date of
such sale for each day from the date of such sale to the date of delivery
to the purchaser at such sale.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and
each and every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may be deemed
expedient by the Vendor. All such powers and remedies shall be cumula-
tive, and the exercise of one shall not be deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor in
the exercise of any such power or remedy and no renewal or extension
of any payments due hereunder shall impair any such power or remedy
or shall be construed to be a waiver of any default or an acquiescence
therein. Any extension of time for payment hereunder or other indul-
gence duly granted to the Owner-Trustee or the Guarantor shall not oth-
erwige alter or affect the Vendor’s rights or the Owner-Trustee’s or
the Guarantor’s obligations hereunder. The Vendor’s acceptance of any
payment after it shall have become due hereunder shall not be deemed
to alter or affect the Owner-Trustee’s or the Guarantor’s obligations
or the Vendor’'s rights hereunder with respect to any subsequent pay-
ments or default therein.

If, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to
it under the provisions of this Agreement, the Owner-Trustee shall pay
the amount of such deficiency to the Vendor upon demand, together with
the interest from the date of such demand to the date of payment at
the highest prime rate of interest charged by any of the four New York
City banks having the largest total assets in effect on the date such
demand was made, and, if the Owner-Trustee shall fail to pay such
deficiency, the Vendor may bring suit therefor and shall be entitled to
recover a judgment therefor against the Owner-Trustee. If, after apply-
ing as aforesaid all sums realized by the Vendor, there shall remain
a surplus in the possession of the Vendor, such surplus shall be paid
to the Owner-Trustee or the Guarantor, as the case may be, to the extent
of their respective interests therein. The Owner-Trustee will pay all
reasonable expenses, including attorneys’ fees, incurred by the Vendor




in enforcing its remedies under the| terms of this Agreement. In the
event that the Vendor shall bfmg any suit to enforce any of its rights
hereunder and shall be entitled to judgment, then in such suit
the Vendor may recover reasonable expenses, including reasonable
attorneys’ fees, and the amount thereof shall be included in such judg-
ment. The provisions of this paragréph are subject to the limitations
of the liability of the Owner-Trustee contained in the last paragraph

of Article 4 hereof and in Artlcle 22 hereof

The Vendor shall forbear exercising its rights to declare the unpaid
indebtedness hereunder due and payable in accordance with the provi-
sions of the first paragraph of !Article 16 hereof and its remedies under
this Article 17, if such rights and remedles arise out of an event of
default pursuant to subparagraph (b) of the first paragraph of Article
16 hereof or of an Other Agreement|caused by default by the Lessee
pursuant to subparagraph B of the ﬁrst paragraph of §10 of the Lease
(other than an event of default caused by a default in the payment of
any monetary obligation due under the Lease) or pursuant to sub-
paragraph (d) of the first paragraph of Article 16 hereof (other
than an event of default caused by 'a proceeding commenced by or
against the Owner-Trustee or the Guarantor specified in said sub-
paragraph (d) or caused by a false representation of the Guarantor),
if, and so long as, all of the conditions set forth in the last two para-
graphs of §10 of the Lease shall be duly and punctually complied with.

The foregoing provisions of thls Artlcle 17 are subject in all respects
to all mandatory legal requirem[,ents at the time in force and applicable
thereto. ‘

ARTICLE 18. Applicable State Laws. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is
not overridden by applicable Federal law) shall as to such jurisdiction
be ineffective, without modlfymg the remaining provisions of this
Agreement. Where, however, the conﬁlctlng provisions of any such
applicable law may be waived, they are hereby waived by the Owner-
Trustee and the Guarantor to thé full e)l(tent permitted by law, it being
the intention of the parties hereto that thls Agreement shall be deemed

to be a conditional sale and enforced as such.

Except as otherwise provided in this |Agreement, the Owner-Trustee
and the Guarantor, to the full elxtent plermitted by law, hereby waive
all statutory or other legal requirements for any notice of any kind,
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notice of intention to take possession of or to sell or lease the Equipment,
or any one or more units thereof, and any other requirements as to
the time, place and terms of the sale or lease thereof, any other require-
ments with respect to the enforcement of the Vendor’s rights under this
Agreement and any and all rights of redemption.

ARTICLE 19.  Recording. Subject to the provisions of Article 22
hereof and the proviso contained in §15 of the Lease, the Owner-Trustee
will (a) cause this Agreement, any assignments hereof and any amend-
ments or supplements hereto or thereto to be filed and recorded in accor-
dance with Section 20c of the Interstate Commerce Act, (b) from time
to time do and perform any other act and execute, acknowledge, deliver,
file, register, deposit and record any and all further instruments re-
quired by law or reasonably requested by the Vendor for the purpose
of proper protection, to the satisfaction of counsel for the Vendor, of
its title to the Equipment and its rights under this Agreement or for
the purpose of carrying out the intention of this Agreement and (c)
promptly furnish to the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the Vendor.

ArTICLE 20. Article Headings; Effect and Modification of Agree-
ment; Amendments. All article headings are inserted for convenience
only and shall not affect any construction oy interpretation of this
Agreement, ‘

This Agreement, including the Annexes hereto, exclusively and com-
pletely states the rights of the Vendor, the Owner-Trustee and the
Guarantor with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment. No varia-
tion or modification of this Agreement and no waiver of any of its pro-
visions or conditions shall be valid unless in writing and signed by duly
authorized representatives of the Vendor, the Owner-Trustee and the
Guarantor.

ArticLe 21, Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it at the following specified addresses:

(a) to the Owner-Trustee, at 130 John Street, New York, New
York 10038, attention of Corporate Trust and Agency Division, with




34

copies to the Owner at P. Q. Box 8300, Stamford, Connecticut 06904,
attention of Manager—Operations, Leasing and Industrial Loan
Financing and attention of Loan Officer—Rail,

!
(b) to the Guarantor, 176 East | Fifth Street, St. Paul, Minnesota
55101, attention of A531stant Vice President, Fmanmal Planmng,

f
(¢) to the Builder, at the addhess speclﬁed in Item 1 of Annex
A hereto,

(d) to any assignee of the Vendor or of the Owner—Trustee at
such address as may have been furmshed in writing to the Owner-
Trustee, or the Vendor, as the casemay be, and to the Guarantor by
such assignee,

(e) to the Lessee, at 300 South Wacker Drive, Chicago, Illinois
60606, \

or at such other address as may have heen furnished in writing by such
party to the other parties to thIS Agreement.

ARTICLE 22. I'mmunities; Satzsfactzon of Undertakings. No re-
course shall be had in respect of any obligation due under this Agree-
ment, or referred to herein; against any incorporator, stockholder, di-
rector or officer, as such, past, f)resent or future, of the Owner-Trustee,
the Guarantor or the Builder (or Vendor), whether by virtue of any
constitutional provision, statute or rule of law, or by enforcement of
any assessment or penalty or 3therw1se all such liability, whether at
common law, in equity, by any constltutlonal provision, statute or other-
wise, of incorporators, stockholders directors or officers, as such, being
forever released as a condition of and as consideration for the execution
of this Agreement.

The covenants. of the Owner-(Trustee under the first paragraph of
Article 7, the second, fifth and seventh paragraphs of Article 17, and
under Articles 6, 9,10 ,11, 13, 14 and |19 hereof and any and all obli-
gations at any time arising thereunder shall be deemed satisfied in full
in all respects (except, in the case of |Article 13 hereof, as set forth
in the last paragraph thereof), and be of no further force or effect
in so far as they involve personal liability of the Owner-Trustee, other
than out of “income and proceeds from the Equipment” (as defined
in Article 4 hereof), upon the executlon and delivery of the Lease
(whether or not the Lease shall thereafter be amended, terminated or
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otherwise modified and irrespective of the genuineness, validity, regu-
larity or enforceability of the Lease) ; provided, however, that such cov-
enants and obligations shall be deemed covenants of the Owner-Trustee
within the meaning of subparagraphs (a) and (b) of the first para-
graph of Article 16 hereof (it being the intention of the parties hereto
that neither the Owner-Trustee nor any of its properties shall be subject
to any liability for any breach or alleged breach by it of any such cove-
nant or obligation except out of the “income and proceeds from
the Equipment”, but that any such breach may be made the basis of
an event of default under said Article 16). The execution and delivery
of the Lease shall be presumed conclusively to have occurred, for the
purpose of this Article 22, upon the delivery to the Owner-Trustee by
the Vendor of written confirmation to such effect signed by the Vendor.
The Guarantor shall be liable in respect of its guaranty hereunder for
such obligations under said Articles regardless of whether or not the
Lease provides for the discharge of such obligations or is in effect and
irrespective of any limitation of the liability of the Owner-Trustee con-
tained in the last paragraph of Article 4 hereof or in this Article 22.
No waiver or amendment of the Lessee’s undertakings under the Lease
shall be effective unless joined in by the Vendor,

It is expressly understood and agreed by and between the
parties hereto, anything- herein to the contrary notwithstanding, that
each and all of the representations, undertakings and agreements
herein made on the part of the Owner-Trustee are each and every one
of them made and intended not as personal representations, under-
takings and agreements by the Owner-Trustee, or for the purpose or
with the intention of binding the Owner-Trustee personally but
are made and intended for the purpose of binding only the Trust Estate
as such term is used in the Trust Agreement to the extent provided
in this Agreement, and this Agreement is executed and delivered by
the Owner-Trustee solely in the exercise of the powers expressly con-
ferred upon the Owner-Trustee as trustee under the Trust Agreement;
and that no personal liability or personal responsibility is assumed by
or shall at any time be asserted or enforceable against the
Owner-Trustee, or the Owner or on account of any representation,
undertaking or agreement of the Owner-Trustee or the Owner, either
expressed or implied, all such personal liability, if any, being expressly




waived and released by the Verlldor and by all persons claim-
ing by, through or under the Vendor provided, however, that the Ven-
dor or any person claiming by, through or under it, making claim here-
under, may look to said Trust }Estate)for satisfaction of the same. Noth-
ing contained in this paragraph shall limit, restrict or impair the rights
of the Vendor to take all acﬁions to enforce the rights and remedies
provided for herein and to bring suit and obtain a judgment agalnst
the Owner-Trustee (prov1ded that Pelther the Owner-Trustee in its
fiduciary or individual capac1ty nor the Owner shall have any personal
liability on any such Judgment and the satisfaction thereof shall be lim-
ited to the Trust Estate, including any interest therein of the Owner-
Trustee or the Owner) or to{foreclose the lien and security interest
created by this Agreement or otherwise realize upon the Trust Estate,
including the right to proceed against the Equipment or the Les-

see under the Lease or the Guarantor hereunder.

ARTICLE 23. Representation and Warranty of Builder. The
Builder hereby represents and Fvarrants to the Owner-Trustee, its suc-
cessors and assigns, that this Agreement is duly authorized by it and
lawfully executed and delivered by it for a valid consideration, that,
assuming due authorization, executilon and delivery by the Owner-
Trustee and the Guarantor, this Agre(lement is, in so far as the Builder
is concerned, a legal, valid and existing agreement binding upon the

Builder in accordance with its terms.

ARTICLE 24. Law Govemmg The terms of this Agreement and all
rights and obligations hereunder shall be governed by the laws of the
State of New York; provided, howe'vefr' that the parties shall be entitled
to all rights conferred by Section 20c of the Interstate Commerce Act
and such additional rights arising out of the filing, recording or deposit
hereof, if any, and of any assignment hereof as shall be conferred by
the laws of the several jurisdictions in which this Agreement or any
assignment hereof shall be ﬁled recorded or deposited or in which any
unit of Equipment shall be located and any rights arising out of the
marking of the Equipment.

ARTICLE 25. Execution. This Agreement may be executed in any
number of counterparts, each Of'f which so executed shall be deemed to
be an original, and such counterparts together shall constitute but one
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and the same contract, which shall be sufficiently evidenced by any such
original counterpart. It shall not be necessary for all parties hereto to
execute all counterparts or the same counterpart so long as each party
shall execute and deliver counterparts to each other party. Although
for convenience this Agreement is dated as of the date first above writ-
ten, the actual date or dates of execution hereof by the kp?:rj;i'gs hereto
is or are, respectively, the date or dates stated in the acknowletlgments
hereto annexed. g BV
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IN WITNESS WHEREOF the parties hereto have executed or caused
this instrument to be executed all as of the date first above written.

PULLMAN INCORPORATED
(P\u liman-Standard division),

» Vice President
[CORPORATE SEAL]

Assistant Secretary

\ UNITED STATES TRUST COMPANY OF
I NEW YORK, as trustee,
\

DY L,
Assistant Vice President

[CORPORATE SEAL]
Attest: \
............ i ecretaryl

R_ BURLINGTON NORTHERN INC.,

i

L By

' Vice President
[CORPORATE SEAL]
Attest:

Assistant Secretary
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STATE OF ILLINOIS,

CouNTY OF CO0K,

On this | 5 day of Tt m BER , 1975, before me personally ap-
peared 7Hemas F. G oasZ& | to me personally known, who, being by
me duly sworn, says that he is Vice President of PULLMAN INCORPO-
RATED (Pullman-Standard division), that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by au-
thority of its Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of said corpora-
tion,

e

| 7
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s

Notary Public
[INOTARIAL SEAL]
My Commission expires ,r’bt«fﬂc—/ 197 7.
STATE OF NEW YORK,
CouNtY OF NEW YORK, }
On this day of , 1975, before me personally ap-
peared , to me personally known, who, being by

me duly sworn, says that he is an Assistant Vice President of UNITED
STATES TRUST COMPANY OF NEW YORK, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation by
authority of its By-laws and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

Notary Public

[NOTARJALSEAL]
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STATE OF MINNESOTA,
COUNTY OF RAMSEY,

[OR |

On this day of 1

peared , to me personally
sworn, says that he is Vice President of

975, before me personally ap-
known, who, being by me duly
BURLINGTON NORTHERN INC.,

that one of the seals affixed to the|foregoing instrument is the corporate

seal of said corporation, that saidX instru
behalf of said corporation by authority

ment was signed and sealed on
of its Board of Directors and

he acknowledged that the execution of the foregoing instrument was the

. free.act and deed of said corporation.

e

[NOTARIAL SEAL]

My Commission expires

Notary Public




ITEM 1:

ItEM 2

ITEM 3

ANNEX A
TO
CONDITIONAL SALE AGREEMENT

200 South Michigan Avenue, Chicago, Illinois 60604,

December 30, 1975 and such later date or dates as may be
necessary in order to settle for units of Equipment delivered
and accepted after December 20, 1975, and on or prior to
August 1, 1976.

The Builder warrants that the Equipment will be built in ac-
cordance with the requirements, specifications and standards
set forth in Article 2 of the Conditional Sale Agreement to
which this Annex A is attached (hereinafter called this Agree-
ment) and warrants the Equipment will be free from defects
in material (except as to specialties incorporated therein -
which were specified or supplied by the Lessee and not manu-
factured by the Builder) and workmanship under normal use
and service, the Builder’s obligation under this Item 3 being

- limited to making good at its factory any part or parts of any

unit of the Equipment which shall be returned to the Builder
with transportation charges prepaid, within one year after
the delivery of such unit to the Owner-Trustee, and which the
Builder’s examination shall disclose to its satisfaction to have
been thus defective. Except for the obligations and liabilities
of the Builder under Articles 2, 3 and 4 of the Agreement
and Item 4 of this Annex A, the foregoing warranty of the
Builder is expressly in lieu of all other warranties, express
or implied, including any implied warranty of merchantabil-
ity or fitness for a particular purpose, and of all other obliga-
tions or liabilities, and the Builder neither assumes nor au-
thorizes any person to assume for it any other liability in
connection with the construction and delivery of the Equip-
ment except as aforesaid. It is further understood and agreed
that in no event shall the Builder be liable for indirect or
consequential damages of any kind.

The Builder further agrees that neither the inspection as
provided in Article 8 of this Agreement nor any examination



ITEM 4:

|
[ : : :
nor the acceptance of any units of the Equipment as provided

in said Article 3 sltall be geemed a waiver or a modification
by the Owner- Trustee of any of its rights under this Item 3.

Except in cases of artlcles or materials specified by the Lessee
and not manufactured by the Builder and in cases of designs,
systems, processes, formulae or combinations specified by the
Lessee and not developed or purported to be developed by
the Builder, the Bullder agrees to indemnify, protect and hold
harmless the Owner-Trustee and, as third party beneficiary
hereof, the Lessee from and against any and all liability,
claims, costs, charges and| expenses, including royalty pay-
ments and counsel fees, in|any manner imposed upon or ac-
cruing against the |Owner:Trustee, the Lessee, its or their
assigns or the users’ of the| Equipment because of the use in
or about the construction or operation of any of the Equip-
ment of any design[, system, process, formula, combination,
article or material which infringes or is claimed to infringe
on any patent or other rlghtI Pursuant to the Lease, the Lessee
likewise will 1ndemn1fy, protect and hold harmless the Vendor
from and against any and all liability, claims, costs, charges
and expenses, 1nc1ud’1ng royalty payments and counsel fees,
in any manner imposed upon or accruing against the Vendor
because of the use in or about the construction or operation
of any of the Equiprpent ofi any article or material specified
by the Lessee and not manufactured by the Builder or of any
design, system, process, for‘rnula or combination specified by
the Lessee and not developed or purported to be developed by
the Builder which infringes| or is claimed to infringe on any
patent or other rlghtl The Bullder agrees to and hereby does,
to the extent legally poss1b1e without impairing any claim,
right or cause of action heremafter referred to, assign, set
over and deliver to the Lessee every claim, right and cause
of action which the Bﬁ(ilder has or hereafter shall have against
the seller or sellers of any d'esigns, systems, processes, form-
ulae, combinations, articles) or materials specified by the
Lessee and purchased or otherwise acquired by the Builder
for use in or about the construction or operation of any of

the Equipment on the groun'd that any such design, system,

|
‘,
;




process, formula, combination, article or material or operation
thereof infringes or is claimed to infringe on any patent or
other right. The Builder further agrees to execute and deliver
to the Lessee or the Owner-Trustee or the users of the Equip-
ment all and every such further assurance as may be reason-
ably requested by the Lessee or the Owner-Trustee to more
fully effectuate the assignment and delivery of every such
claim, right and cause of action. The Builder will give notice
to the Lessee of any claim known to the Builder from which
liability may be charged against the Lessee hereunder and the
Owner-Trustee will give notice to the Builder of any claim
known to the Owner-Trustee from which liability may be
charged against the Builder hereunder. Such covenants of in-
demnity shall continue in full force and effect notwithstanding
the full payment of all sums due under this Agreement, the
satisfaction and discharge of this Agreement or the termina-
tion of this Agreement in any manner.

ITEM 5: The Maximum Purchase Price referred to in Article 4 of the
Conditional Sale Agreement to which this Annex A is attached
is $30,000,000.
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Annex Cto
Conditional Sale Agreement

LEASE OF RAILROAD EQUIPMENT

Dated as of November 1, 1975
BETWEEN
AMERICAN RAIL BOX CAR COMPANY
AND

UNITED STATES TRUST COMPANY OF NEW YORK,

as Trustee
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LEASE OF RAILROAD EQUIPMENT dated as of November 1,
1975, between AMERICAN RAIL Box CArR COMPANY, a Delaware
corporation (hereinafter called the Lessee}, and UNITED STATES
TrusT COMPANY OF NEW YORK, a New York corporation, as
Trustee (hereinafter, together with its successors and assigns,
called the Owner-Trustee) under a Trust Agreement dated as of
the date hereof (hereinafter called the Trust Agreement), with
GENERAL ELECTRIC CREDIT CORPORATION (hereinafter called the
Owner).

WHEREAS the Owner-Trustee and BURLINGTON NORTHERN INC.
(hereinafter called the Guarantor) are entering into conditional sale
agreements dated as of the date hereof (hereinafter individually called
a Security Document and collectively referred to as the Security Docu-
ments) with ACF INDUSTRIES, INCORPORATED, PULLMAN INCORPORATED
(Pullman-Standard division), PACCAR INC and FMC CORPORATION
(hereinafter individually called a Builder and collectively referred to
as the Builders), respectively, wherein the Builders agree to manufac-
ture, sell and deliver to the Owner-Trustee the units of railroad equip-
ment described in Schedule A hereto (hereinafter called the Equip-
ment) ; and

WHEREAS the Builders will assign certain of their interests in their
respective Security Documents to Mercantile-Safe Deposit and Trust
Company, as agent (hereinafter, together with its successors and as-
signs, called the Vendor), pursuant to Agreements and Assignments
(hereinafter individually called an Assignment and collectively re-
ferred to as the Assignments) ; and

WHEREAS the Lessee desires to lease all the units of the Equipment,
or such lesser number (hereinafter called the Units) as are delivered
and accepted and settled for under the Security Documents at the
rentals and for the terms and upon the conditions hereinafter provided;
and

WHEREAS the Guarantor agrees to guarantee the obligations of the
Lessee hereunder pursuant to a Guaranty Agreement dated as of the
date hereof (hereinafter called the Guaranty) ; and

WHEREAS the Owner-Trustee will assign this Lease for security to
the Vendor pursuant to an Assignment of Lease and Agreement (here-
inafter called the Lease Assignment) and the Lessee will consent to




the Lease Assignment pursua%nt to a Lessee’s Consent and Agreement
(hereinafter called the Consent) ;

Now, THEREFORE, in consideration of the rentals to be paid and the
covenants hereinafter mentiéned t(l) be kept and performed by the
Lessee, the Owner-Trustee he&reby leases the Units to the Lessee upon
the following terms and conditions:

§1. Net Lease. This Lease is a net lease. Lessee’s obligation to pay
all rentals and other amounts hereul\nder shall be absolute and uncon-
ditional and, except as herein provided, the Lessee shall not be entitled
to any abatement of rent, redilction thereof or setoff against rent, in-
cluding, but not limited to, abatemelnts reductions or setoffs due or
alleged to be due by reason of any past, present or future claims of
the Lessee against the Owner- Trustee or the Owner under this Lease
or under the Security Documents, including the Lessee’s rights by subro-
gation thereunder to the respective Builder or the Vendor or otherwise;
nor, except as otherwise expressly provided herein, shall this Lease ter-
minate, or the respective obhgatlons of the Owner-Trustee or the Lessee
be otherwise affected, by reasoh of any defect in or damage to or loss
of possession or loss of use or jdestru'ction of all or any of the Units
from whatsoever cause, any liens, encu‘mbrances or rights of others with
respect to any of the Units; the prqhibition of or other restriction
against the Lessee’s use of all or. any of the Units, the interference with
such use by any person or entlty, the invalidity or unenforceability or
lack of due authorization of this Lease any insolvency of or the bank-
ruptey, reorganization or similar proceedmg against the Lessee, or for
any other cause whether 51mllar or dissimilar to the foregoing,
any present or future law to the contrary notwithstanding, it being
the intention of the parties heneto that the rents and other amounts
payable by the Lessee hereunder shall continue to be payable in all
events in the manner and at the times |lrxerem provided unless the obli-
gation to pay the same shall be terminated pursuant to the express pro-
visions of this Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and allirights which it may now have or which
at any time hereafter may be conferred upon it, by statute or otherwise,
to terminate, cancel, quit or surrender the lease of any of the Units
except in accordance with the express terms hereof. Each rental or other
payment made by the Lessee he%eunder shall be final and the Lessee
shall not seek to recover all or any |part of such payment from

|
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the Owner-Trustee, the Owner, or the Vendor for any reason whatso-
ever.

§2. Delivery and Acceptance of Units. The Owner-Trustee hereby
appoints the Lessee its agent for inspection and acceptance of the Units
pursuant to the Security Documents. Each delivery of a Unit to
the Owner-Trustee under a Security Document shall be deemed to be
a delivery hereunder to the Lessee at the point or points within the
United States of America at which such Unit is delivered to the Owner-
Trustee under such Security Document. Upon such delivery, the Lessee
will cause an employee or agent of the Lessee to inspect the same, and
if such Unit is found to be acceptable, to accept delivery of such unit
‘on behalf of the Owner-Trustee under such Security Document and itself
hereunder and execute and deliver to the Owner-Trustee a certificate
of acceptance (hereinafter called the Certificate of Acceptance) in ac-
cordance with the provisions of Article 3 of such Security Document,
stating that such Unit has been inspected and accepted on behalf of
‘the Lessee and the Owner-Trustee on the date of such Certificate of
Acceptance and is marked in accordance with §5 hereof, whereupon
such Unit shall be deemed to have been delivered to and accepted by
the Lessee and shall be subject thereafter to all the terms and conditions
of this Lease. :

- §3. Rentals. The Lessee agrees to pay to the Owner-Trustee, as
‘rental for each Unit subject to this Lease, one payment within five busi-
ness days after the date on which such Unit is settled for under
the applicable Security Document (such date of settlement for such Unit

“being hereinafter called a Closing Date) and thereafter 31 consecutive
semiannual payments, payable on February 1 and August 1 in each
,jjea_r commencing February 1, 1976 (or, in the case of any Unit settled
for on or after February 1, 1976, 30 consecutive semiannual payments,
payable on August 1 and February 1 of each year commencing August
1, 1976). The first rental payment shall be in an amount equal to inter-

_est (computed on the basis of a 360-day year of twelve 30-day months)
‘on the Purchase Price (as defined in the Security Documents) of each
Unit from the thirtieth day following the average date on which the
Units in the Group (as defined in the Security Documents) in which
such Unit shall be settled for under the applicable Security Document
are available for delivery and acceptance thereunder to the Closing Date
for such Unit, at a rate per annum equal to the rate which Manufactur-




ers Hanover Trust Company, New |York, New York, charges for 90-
day unsecured loans to large ‘corporate borrowers of the highest credit
standing from time to time in effect for the period such interest is pay-
able; provided, however, that (‘:hangeé in such prime rate occurring dur-
ing the ten business days prlecedlngl the Closing Date shall be disre-
garded; and provided, furthe'r that such amount in respect of any Unit
shall be the amount of interest on the Purchase Price thereof due the
Builder thereof pursuant to [}the ap!plicable Security Document. The
rental payment payable on Februar'.y 1, 1976, shall be in an amount
equal to 70% of the Purchase: Price |of each Unit then subject to this
Lease multiplied by the daily el'quivalent of the interest rate per annum
then applicable to the Conditional Sale Indebtedness (as defined in the
Security Documents) (such rate belng hereinafter called the Daily Debt
Rate) plus an amount equal to 001205% of the Purchase Price for
each Unit then subject to this lLease 1n each case for each day elapsed
from the Closing Date with rélspect to such Unit to February 1, 1976
(computed on the basis of a 360- dayl year of twelve 30-day months).
The remaining 30 semiannual rental payments shall each be in
an amount equal to 4.83514 % of the Purchase Price of each Unit sub-
ject to this Lease on the date of such\ payment. In the event that any
Unit shall be settled for on or after F}ebruary 1, 1976, then the rental
payment payable in respeet of sald Unit on August 1, 1976, shall be re-
duced by an amount equal to 70% of the Purchase Price of each such
Unit multiplied by the Daily| Debt [Rate and an amount equal to
.001205% of the Purchase Price of such unit, in each case for each
day elapsed from February 1, 1976, éo the date such Unit shall have
been settled for.

In addition to the foregoing r’entals, the Lessee hereby agrees to pay
to the Owner-Trustee amountsjequal to the amounts required by the
Agent to make the payments prov1ded for in the last sentence of the
penultimate paragraph and in 'the last paragraph of Paragraph 4 of
the Finance Agreement on the dates requlred for such payments in said
Paragraph 4 (without regard t6 the lilnitation of the obligation of the
Owner-Trustee set forth ther{aln) and the Owner-Trustee agrees
to apply such rentals for such purposes.

If any of the semiannual rental payment dates referred to above is
not a business day (as such term is defined in the Security Documents)
the semiannual rental payment otherwise payable on such date shall




then be payable on the next succeeding business day, and no interest
shall be payable for the period from and after the nominal date for
payment thereof to such next succeeding business day.

Unless the Assignments are not executed and delivered, the Owner-
Trustee irrevocably instructs the Lessee to make all the payments
provided for in this Lease (other than the rental payment, if any, pay-
able within five business days of a Closing Date which rental payment
shall be paid to a Builder for the account of the Owner-Trustee at
such place as that Builder shall specify) to the v endor, for the account
of the Owner-Trustee, in care of the Vendor, with instructions to the
Vendor (a) first to apply such payments to satisfy the obligations of
the Owner-Trustee under the Security IJ(JL uments known to the Vendor
to be due and payable on the date such payments are due and payable
hereunder and (b} second, so long as no event of default under any of
the Security Documents shall have occurred and be continuing, to pay
any balance promptly to the Owner-Trustee or to the order of the
Owner-T e in immediately available funds at such place as the
Owner-Trustee shall specify in writing. If the Assignments are not
executed and delivered, all payments provided for in this Lease {except
said payment to any or all Builders which shall be paid to such Builder
or Builders as aforesaid) shall be made at such place as the Owner-
Trustee or the Owner shall specify in writing.

The Lessee a s to make each payment provided for herein as con-
templated by this §3 in imr;rmdiatﬁ]v fwai able funds at or prior to 11:00
a.m. in the city where such payment is to be made.

$4. Term of Lease. The term ‘()f this Lease as to each Unit shall
begin on the date of delivery "l‘l"Jd acceptance of sueh Unit hereunder
and, subject to the provisions of §§7, 10 and 13 hereof, shall terminate
on the date on which the fJ.nd,], pay ment, of rent in respect thereof is
due pursuant to §3 hereof. The obligations of the Lessee hereunder (in-
«r:'l‘m*ling but not limited to, the obligations under $§6, 7, 9 and 14 here-
of ) shall survive the expiration of the term of this Lease.

Y

Notwithstanding anything to the contrary contained herein, all
rights and obligations of the Lessee under this Lease and in and to the
Units are subject to the rights of the Vendor under the Security Docu-
ments, If an event of default should oceur under any of the Security
Documents, the Vendor may terminate this Lease (or resecind its termi-
nation), all as provided therein.
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§5. Identification Marks.| The Lessee will cause each Unit to be
kept numbered with the identifyingll number set forth in Schedule A
hereto, or in the case of any Unit not there listed such identify-
ing number as shall be set forth in any amendment or supplement hereto
extending this Lease to cover/such Umt and will keep and maintain,
plainly, distinectly, permanently and conspicuously marked on each side
of each Unit, in letters not less| than one inch in height, the
words, “Ownership Subject to a Securlty Agreement Filed under the
Interstate Commerce Act, Section 20c” “Owned by a Bank or Trust
Company under a Security Agreenlxent Filed under the Interstate
Commerce Act, Section 20¢” ‘Pr other appropriate words designated
by the Owner-Trustee, with appropriate changes thereof and addi-
tions thereto as from time to time may be required by law in order to
protect the Owner-Trustee’s afnd the| Vendor’s title to and property
in such Unit and the rights of the Owner-Trustee under this Lease and
of the Vendor under the Securlty Documents. The Lessee will not place
any such Unit in operation orjexercise any control or dominion over
the same until such name and words shall have been so marked on both
sides thereof and will replace ptlomptly\ any such name and words which
may be removed, defaced or desr;troyed\‘. The Lessee will not change the
identifying number of any Unit unless and until (i) a statement of
new number or numbers to be substltuted therefor shall have been filed
with the Vendor and the Owner!-Trustee and filed, recorded and depos-
ited by the Lessee in all public offices where this Lease and the Security
Documents shall have been ﬁled recorded and deposited and (ii) the
Lessee shall have furnished the Vendor and the Owner-Trustee an opin-
ion of counsel to the effect that sﬁch statement has been so filed, recorded
and deposited, such filing, recordatlon and deposit will protect the Ven-
dor’s and the Owner-Trustee’s 1nterests in such Units and no filing,
recording, deposit or giving of n(I)tlce w1th or to any other federal, state
or local government or agency thereof is necessary to protect the in-
terests of the Vendor and the Owner-Trustee in such Units.

The Units may be lettered Wlth the names or initials or other insignia
customarily used by the Lesse‘e or its affiliates. Except as above
provided, the Lessee will not allow the name of any person, association
or corporation to be placed on a‘ny Unit as a designation that might

be interpreted as a claim of ownership.




§6. Toawes. Whether or not any of the transactions contemplated
hereby are consummated, the Lessee agrees to pay, and to indemnify
and hold the Owner-Trustee, the Owner, and the Vendor harmless from,
all taxes, assessments, fees and charges of any nature whatsoever,
together with any penalties, fines, additions to tax or interest thereon,
howsoever imposed, whether levied or imposed upon the Owner-Trustee,
the Owner, the Vendor, the Lessee, the trust estate created by the Trust
Agreement or otherwise, by any federal, state or local government or
governmental subdivision in the United States or by any foreign
country or subdivision thereof, upon or with respect to: any Unit or
any part thereof ; the purchase, ownership, delivery, leasing, possession,
use, operation, transfer of title, return or other disposition thereof; the
rentals, receipts or earnings ariging therefrom ; or this Lease, the Trust
Agreement, the Participation Agreement dated as of the date hereof
among the Lessee, the Guarantor, the Owner-Trustee and the QOwney
{hereinafter called the Participation Agreement), the Security Docu-
ments, the Assignments, the assignment hereof to the Vendor, any pay-
ment made pursuant to any such agreement, or the property, the income
or other proceeds received with respect to property held in trust by the
Owner-Trustee under the Trust Agreement (all such taxes, ass ent,
fees, charges, penalties, fines, additions to tax and interest imposed as
aforesaid being hereinafter called “Taxes”); excluding, however:
(i) Taxes of the United States or of any state or political subdivision
thereof and (if and to the extent that any person indemnified hereunder
is entitled to a credit therefor against its United States Federal income
taxes or is indemnified by the Lessee pursuant to Paragraph 7 of the
Participation Agreement) of any foreign country or subdivision
thereof, imposed on or measured solely by the net income or excess
profits of the Owner-Trustee (in its individual capaeity), the Owner
or the Vendor, other than Taxes arising out of or imposed in respect
of the receipt of indemnification payments pursuant to this Lease, pro-
vided that such Taxes of any foreign country or subsidivision thereof
incurred as a result of the indemnified party being taxed by such for-
eign country or jurisdiction on its worldwide income without regard
to the transactions contemplated by this Lease shall be excluded whether
or not the indemnified party is entitled to a credit against its United
States Federal income taxes; (ii) any Taxes imposed as a direct result
of a voluntary transfer or other voluntary disposition by the Owner




or any transfer or disposition by the |()Wner resulting from bankruptcy
or other proceedings for the relief of creditors in which the Owner is
the debtor, whether voluntary or involuntary, of any interest in any
Unit or interest in rentals under this Lease; (iii) any Taxes imposed
on or measured by any fees o[r compensation received by the Owner-
Trustee or the Vendor; and (1v) Taxes which are imposed on or mea-
sured solely by the net income of the Owner-Trustee or the Vendor if
and to the extent that such Takes are|in substitution for or reduce the
Taxes payable by any other p[erson which the Lessee has not agreed
to pay or indemnify against pursuant to this §6; provided, however,
that the Lessee shall not be reql(xired to pay any Taxes during the period
it may be contesting the same in the manner provided in the next suc-
ceeding paragraph. The Lessee|further agrees to pay on or before the
time or times prescribed by law, any talx imposed on or measured solely
by the net income of the Lessee (or the affiliated group, within the mean-
ing of section 1504 of the Interhal Revenue Code of 1954, as amended,
of which the Lessee is a member‘r) under the laws of the United States
or of any state or political subdn‘/lslon thereof, or of any foreign country
or subdivision thereof which, if unpald might result in a lien or other
encumbrance upon any Unit; promded however, that the Lessee shall
not be required to pay any such tax durmg the period it may be contest-
ing the same,

If claim is made against the Owner-Trustee, the Owner or the Ven-
dor for any Taxes indemnified against \under this §6, such party shall
promptly notify the Lessee. If rl‘easonably requested by the Lessee in
writing, the Owner-Trustee or the Vendor, as the case may be, shall,
upon receipt of any indemnity s%ttisfactory to it and to the Owner for
all costs, expenses, losses, legaliand accountants’ fees and disburse-
ments, penalties, fines, additions to tax al,nd interest, and at the expense
of the Lessee, contest in good faith the vahdlty, applicability or amount
of such Taxes by (a) resisting payment thereof if possible, (b) not
paying the same except under }protesb, if protest is necessary and
proper, and (c) if payment is made, usi'pg reasonable efforts to obtain
a refund thereof in appropriate administrative or judicial proceedings,
or both. The Lessee may also contest, at| its own expense, the validity,
applicability or amount of such| Taxes| in the name of the Owner-
Trustee, the Owner or the Vendor'; provided that, no proceeding or ac-
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tions relating to such contest shall be commenced (nor shall any plead-
ing, motion, brief or other paper be submitted or filed in the name of
the Owner-Trustee, the Owner or the Vendor in any such proceeding
or action) without the prior written consent of the Owner-Trustee, the
Owner or the Vendor, as the case may be. If the Owner-Trustee, the
Owner or the Vendor shall obtain a refund of all or any part of such
Taxes previously reimbursed by the Lessee in connection with any such
contest or an amount representing interest thereon, the Owner-Trustee
or the Vendor, as the case may be, or the Owner shall pay the Lessee
the amount of such refund or interest net of expenses; provided, how-
ever, that no Event of Default and no event which with notice or lapse
of time or both would constitute an Event of Default shall have occurred
and be continuing.

In case any report or return is required to he made with respect to
any obligation of the Lessee under this §6 or arising out of this §6,
except obligations resulting from the second sentence of the first para-
graph of this §6, the Lessee shall either make such report or return in
- such manner as will show the interests of the Owner-Trustee in the
Units, or shall promptly notify the Owner-Trustee, the Owner and the
Vendor of such requirement and shall make such report or return in
such manner as shall be satisfactory to the Owner-Trustee and the Ven-
dor. All costs and expenses (including legal and accountants’ fees)
of preparing any such return or report shall be borne by the Lessee.

All the obligations of the Lessee under this §6 shall survive and con-
tinue, but only with respect to periods included in the term of this Lease,
notwithstanding payment in full of all amounts due under the Security
Documents or the termination of this Lease. Payments due from the Les-
see to the Owner-Trustee, the Owner or the Vendor under this §6 shall
be made directly to the party indemnified.

§7.  Payment for Casualty Occurrences; Insurance. In the event
that any Unit shall be or become worn out, lost, stolen, destroyed, ir-
reparably damaged, or permanently rendered unfit for use from any
cause whatsoever, or taken or requisitioned by condemnation or other-
wise resulting in loss of possession by the Lessee for a period of 90
consecutive days, except requisition for use by the United States
government (such occurrences being hereinafter called Casualty
Occurrences) during the term of this Lease, or until such Unit shall




have been returned in the manner prov1ded in §11 or 14 hereof, the
Lessee shall promptly and fully notify the Owner-Trustee and the
Vendor with respect thereto. If such| notice from the Lessee shall have
been received at least 15 days prior to the February 1 or August 1 next
succeeding the event with respect to \Lvhich such notice is given, then on
such next February 1 or August 1 following such event the Lessee shall
pay to the Owner-Trustee anjamount equal to the rental payment or
payments in respect of such Unit due and payable on such date plus
a sum equal to the Casualty Value (as hereinafter defined) of such
Unit as of the date of such payment (a) as to each Unit delivered and
accepted on or before February 1, 1976 in accordance with Schedule B
hereto, and (b) as to each Unit delivered and accepted after that
date, in accordance with an addltlon:h schedule to be agreed upon be-
tween the Owner-Trustee and|the Lessee and made a part hereof by
supplement or amendment hereto which schedule shall provide for such
amounts as shall, in the reasonable| opinion of the Owner-Trustee,
cause the Owner’s net return on Casualty Occurrences for such Units
to equal the net return that would be realized with respect to Units
delivered and accepted on or p]i"ior to |February 1, 1976 (but shall, in
any event, be in an amount not less than the amount necessary to dis-
charge the Owner-Trustee’s obli‘gations under the Security Documents).
If such notice from the Lessee shall have been received within 15 days
of the February 1 or August 1 next suclceeding the event with respect to
which such notice is given or subsequent to such date, then on such
next February 1 or August 1 the Lesseé shall pay to the Owner-Trustee
an amount equal to the rental payment or payments in respect of such
Unit due and payable on such date and|shall further pay to the Owner-
Trustee on the February 1 or August|1 next succeeding the date for
such rental payment a sum equal to thle Casualty Value of such Unit
as of the February 1 or August 1 next succeeding the event with re-
spect to which such notice is glven plus an amount equal to interest
at the rate of 1014 % per annum (calculated on the basis of a 360-day
year of 12 30-day months) on such Casualty Value from such next
succeeding date until the payme‘nt of such Casualty Value. All refer-
ences herein to February 1 or August 1 shall be deemed to refer to
whichever such date shall occur soonest. Upon the making of such
payment by the Lessee in respect of any Unit, the rental for such
Unit shall cease to accrue, the telrm of this Lease as to such Unit shall
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terminate and (except in the case of the loss, theft or complete destrue-
tion of such Unit) the Owner-Trustee shall be entitled to recover
possession of such Unit.

If the date upon which the making of such payment by the Lessee
in respect of any Unit is required as aforesaid shall be after the term
of this Lease in respect of such Unit has expired, no rental for such
Unit shall accrue after the end of such term but the Lessee, in addition
to paying the Casualty Value for such Unit (which shall be the same
percentage of the Purchase Price as is indicated in Schedule B hereto
opposite the last rental payment date), shall pay interest thereon from
the end of such term to the date of such payment at the prime rate
of interest which Manufacturers Hanover Trust Company, New York,
New York, charges on the date of such payment for 90-day unsecured
loans to large corporate borrowers of the highest credit standing.

The Owner-Trustee hereby appoints the Lessee its agent to dispose
of any Unit suffering a Casualty Occurrence or any component thereof
before and after the expiration of this Lease, at the best price obtainable
on an “as is, where is” basis. Provided that the Lessee has previously
paid the Casualty Value to the Owner-Trustee, the Lessee shall be en-
titled to the proceeds of such sale to the extent they do not exceed the

asualty Value of such Unit, and shall pay any excess to the Owner-
Trustee.

The Casualty Value of each Unit as of the payment date on which
payment is to be made as aforesaid shall be that percentage of the Pur-
chase Price of such Unit as is set forth in Schedule B hereto opposite
such date.

In the event of the requisition for use by the United States Govern-
ment of any Unit during the term of this Lease or any renewal thereof,
all of the Lessee’s obligations under this Lease with respect to such Unit
shall continue to the same extent as if such requisition had not occurred,
except that if such Unit is returned by the Government at any time
after the end of the term of this Lease or any renewal thereof, the Lessee
shall be obligated to return such Unit to the Owner-Trustee pursuant
to §11 or 14 hereof, as the case may be, promptly upon such return
by the Government rather than at the end of the term of this Lease
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or any renewal thereof, but Lessee shall in all other respects comply
with the provisions of said §11 or 14‘ as the case may be, with respect
to such Unit. All payments received by the Owner-Trustee or the Lessee
from the Government for the use of such Unit during the term of this
Lease or any renewal thereof %hall ble paid over to, or retained by, the
Lessee provided no Event of Default (or other event which after notice
or lapse of time or both would{become an Event of Default) shall have
occurred and be continuing; and all Ii)ayments received by the Owner-
Trustee or the Lessee from the Government for the use of such Unit
after the term of this Lease ort any rénewal thereof, shall be paid over
to, or retained by, the Owner-Trustee.

Except as hereinabove in this §7 provided, the Lessee shall not be
released from its obligations hereunder in the event of, and shall bear
the risk of, any Casualty Occurrence th any Unit from and after deliv-
ery and acceptance thereof by the Lessee hereunder.

The Lessee shall at all times while [this Lease is in effect maintain
or cause to be maintained With? such insurers as may be acceptable to
the Owner-Trustee and any assignee| hereof, property, casualty and
public liability insurance in respect of the Units at the time subject
hereto, at least in amounts and against risks customarily insured
against by railroad companies jon 51m11ar equipment owned by them
and in amounts and against risks customarlly insured against by the
Lessee on similar equipment owned by it (except in each case as other-
wise agreed to by the Owner-Trustee).

All insurance policies maintained pursuant to this Lease shall: (i)
name the Owner-Trustee, as owner of the Equipment, the Owner, the
Vendor and any assignee thereof as additional insureds with respect
to the Equipment and shall insure the| Owner-Trustee’s, the Owner’s
and such assignee’s interests, rekgardless of any breach or violation by
the Lessee of any warranties, declaratlons or conditions contained in
such policies; (ii) provide that all insurance proceeds with respect to
the Equipment shall be adJustedr by theI Lessee so long as no Event of
Default shall have occurred and {be contmumg, (iii) provide that any
losses with respect to the Equipment shall be payable notwithstanding
any act, failure to act or negligence of any named insured or any other
person; (iv) provide that any losses shall be payable notwithstanding
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the use of the Equipment for purposes more hazardous than permitted
by the terms of the policy; (v) provide that any losses shall be payable
- notwithstanding any foreclosure or other proceeding or notice of sale
relating to the Equipment or this Lease or the Security Documents;
(vi) provide that any losses shall be payable notwithstanding any
change in the title or ownership of the Equipment; and (vii) provide
that no cancelation thereof shall be effective until at least 30 days
after the giving of notice by the insurer thereunder to the Owner-
Trustee, the Owner, any assignee thereof and the Lessee. Any insurance
maintained by the Lessee pursuant to this §7 may be evidenced by
blanket insurance policies covering the Equipment and other property
or assets of the Lessee.

Upon the execution of this Lease, and thereafter not less than 15
days prior to the expiration dates of the expiring policies theretofore
delivered pursuant to this §7, the Lessee shall deliver to the Owner-
Trustee duplicate originals of all policies (or in the case of blanket
policies, certificates thereof issued by the insurers thereunder) for the
insurance maintained pursuant to this §7; provided, however, that if
the delivery of a formal policy or certificate, as the case may be, is
delayed, the Lessee shall deliver an executed binder with respect thereto
and shall deliver the formal policy or certificate, as the case may be,
upon receipt thereof.

There shall be no apportionment of premiums in respect of insur-
ance maintained pursuant to this §7 at the expiration or any termina-
tion of this Lease; and the Lessee may cancel any such policies as of
such expiration or termination and obtain any premium refunds
incident thereto. Provided that no Event of Default shall have oc-
curred and be continuing, the Lessee shall be entitled to any premium
refund or dividend received by the Owner-Trustee or the Lessee on
account of any insurance maintained by the Lessee pursuant to this
§7.

In the event that the Lessee shall fail to maintain insurance as
herein provided, the Owner-Trustee may at its option provide such in-
surance (giving the Lessee prompt written notice thereof) and, in such
event, the Lessee shall, upon demand from time to time, reimburse the
Owner-Trustee for the cost thereof together with interest, on the
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amount of the cost to the Leésor of |such insurance which the Lessee
shall have failed to maln‘calnI at the rate per annum specified in §17
hereof.

Any insurance proceeds received al{ld retained by the Owner-Trustee
or the Vendor as the result of|insurance carried by the Lessee, or con-
demnation payments received and retained by the Owner-Trustee in
respect of Units suffering a Casualty Occurrence, shall be deducted
from the amounts payable by the Lessee to the Owner-Trustee in re-
spect of Casualty Occurrences|pursuant to this §7, and, in the case of-
such insurance proceeds, any amount received by the Owner-Trustee or
the Vendor which exceeds the Casualty Value in respect of such
Casualty Occurrences shall be pa1d tothe Lessee. If the Owner-Trustee
shall receive any insurance proceeds or condemnation payments after
the Lessee shall have made payments pursuant to this §7 without de-
duction for such insurance proceeds or such condemnation payments,
the Owner-Trustee shall pay to the Lessee all such proceeds and con-
demnation payments up to an amount equal to the Casualty Value with
respect to a Unit paid by the Lessee and any balance of such condemna-
tion payments shall remain the|property of the Owner-Trustee. All in-
surance proceeds received by the Owner-Trustee in respect of any Unit
not suffering a Casualty Occurrence shall be paid to the Lessee upon
proof satisfactory to the Owner:-Trustee that any damage to such Unit
in respect of which such proceeds were ﬁ)aid has been fully repaired.

$8. Reports. On or before April 1in each year, commencing with
the calendar year 1976, the Lessee W111 furnish to the Owner-Trustee,
the Owner and the Vendor an accurate statement (a) setting forth as
at the preceding December 31 the amount, description and numbers of
all Units then leased hereunder and covered by the Security Documents,
the amount, description and numbers of all Units that have suffered a
Casualty Occurrence or to the kﬁowledée of the Lessee are then under-
going repairs (other than runnin[g repairs) or are then withdrawn from
use pending repairs (other than running repairs) and such other in-
formation regarding the conditien and state of repair of the Units as
the Owner-Trustee or the Vendor may reasonably request and (b) stat-
ing that, in the case of all Units repainted or repaired during the period
- covered by such statement, the numbers and the markings required by

§5 hereof and the Security Documents hlave been preserved or replaced.
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The Owner-Trustee shall have the right by its agents, to inspect the
Units and the Lessee’s records with respect thereto at such reasonable
times as the Owner-Trustee may request during the continuance of this
Lease,

§9.  Disclaimer of Warranties; Compliance with Laws and Rules;
Maintenance; Indemnification. NEITHER THE OWNER-TRUSTEE
NOR THE OWNER MAKES, HAS MADE OR SHALL BE DEEMED
TO MAKE OR HAVE MADE ANY WARRANTY OR REPRESEN-
TATION, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN
OR CONDITION OF, OR AS TO THE QUALITY OF THE MATE-
RIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS DE-
LIVERED TO THE LESSEE HEREUNDER, AND NEITHER THE
OWNER-TRUSTEE NOR THE OWNER MAKES ANY WAR-
RANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS
FOR ANY PARTICULAR PURPOSE NOR AS TO TITLE TO THE
UNITS OR ANY COMPONENT THEREOF, NOR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED,
WITH RESPECT TO ANY UNIT (EITHER UPON DELIVERY
THEREOF TO THE LESSEE OR OTHERWISE), IT BEING
AGREED THAT ALL SUCH RISKS, AS BETWEEN THE OWNER-
TRUSTEE AND THE OWNER AND THE LESSEE, ARE TO BE
BORNE BY THE LESSEE; but the Owner-Trustee hereby irrevocably
appoints and constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforce from time to time,
in the name of and for the account of the Owner-Trustee and/or the
Lessee, as their interests may appear, at the Lessee’s sole cost and
expense, whatever claims and rights the Owner-Trustee may have
against the Builder, including, but not limited to, any claims and rights
arising under the provisions of Items 3 and 4 of Annex A to each of the
Security Documents. The Owner-Trustee and the Owner shall have no
responsibility or liability to the Lessee or any other person with respect
to any of the following: (i) any liability, loss or damage caused or
alleged to be caused directly or indirectly by any Units or by any in-
adequacy thereof or deficiency or defect therein or by any other cir-
cumstance in connection therewith; (ii) the use, operation or perfor-
mance of any Units or any risks relating thereto; (iii) any interruption
of service, loss of business or anticipated profits or consequential
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damages; or (iv) the delivery, operation, servicing, maintenance, re-
pair, improvement or replace[ment olf any Units. The Lessee’s delivery -
of a Certificate of Acceptance shall be conclusive evidence as between
the Lessee and the Owner-Trustee that the Units described therein are
in all the foregoing respects éatisfaétory to the Lessee, and the Lessee
will not assert any claim of ariy nature whatsoever against the Owner-

Trustee or the Vendor based on any of‘ the foregoing matters.

The Lessee agrees, for the benefit of the Owner-Trustee, the Owner
and the Vendor, to comply in} all respects (including, without limita-
tion, with respect to the use, maintenance and operation of each Unit)
with all laws of the jurisdicti(')ns in which its operations involving the
Units may extend, with the Illnterch?.nge Rules of the Association of
American Railroads and with all lawful rules of the United States
Department of Transportatioﬁ, the Interstate Commerce Commission
and any other legislative, exqcutive, administrative or judicial body
exercising any power or jurisdiction over the Units, to the extent that
such laws and rules affect the |title, olperation or use of the Units and
in the event that such laws or rules require any alteration, replace-
ment or addition of or to any jpart on any Unit, the Lessee will fully
conform therewith at its owné expense; provided, however, that the
Lessee may, in good faith, contest the validity or application of any
such law or rule in any reasonable |manner which does not, in the
opinion of the Owner-Trustee or the Viendor, adversely affect the prop-
erty of rights of the Owner-Trustee or the Vendor under this Lease or
under the Security Documents.

The Lessee agrees that, at its own cost and expense, it will maintain
and keep each Unit (includingiany parts installed on or replacements
made to any Unit and considered an accession thereto as hereinbelow
provided) which is subject to|this Lease in good order and proper
repair.

Any and all additions to any, Unit and any and all parts installed
on or replacements made to any, Unit (other than any special devices,
racks or assemblies at any time attached or affixed to any such Unit,
the cost or purchase price of which is not included in the Purchase
Price of such Unit and which are not required for the operation or
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use of such Unit by the Interstate Commerce Commission, the United
States Department of Transportation or any other legislative, execu-
tive, administrative or judicial body exercising any power or jurisdie-
tion of such Unit) shall be considered accessions to such Unit and,
without cost or expense to the Owner-Trustee or the Vendor, there shall
immediately be vested in the Owner-Trustee and the Vendor the same
interests in such accessions as the interests of the Owner-Trustee and
the Vendor in such Unit. The Lessee may make alterations or modi-
fications to any Unit so long as they do not affect the value of such
Unit materially and adversely. The Lessee shall not permit any special
device, rack or assembly to be attached or affixed to any Unit which
may not be readily removed from such Unit without materially im-
pairing such Unit or the value thereof unless such special device, rack
or assembly is to be considered an accession to such Unit.

The Lessee shall pay, and shall protect, indemnify and hold the
Owner-Trustee, the Owner, the Vendor and any assignee thereof, and
their respective successors, assigns, agents and servants (hereinafter
called Indemnified Persons), harmless from and against any and all
causes of action, suits, penalties, claims, demands or judgments, of any
nature whatsoever which may be imposed on, incurred by or asserted
against any Indemnified Person (including any or all liabilities, ob-
ligations, damages, costs, disbursements, expenses (including without
limitation attorneys’ fees and expenses of any Indemnified Person)
relating thereto) in any way relating to or arising, or alleged to arise
out of this Lease or the Units, including without limitation those in any
way relating to or arising or alleged to arise out of (i) the manufacture,
construction, purchase, acceptance, rejection, ownership, delivery, non-
delivery, lease, possession, use, operation, condition, sale, return or
other disposition of any Unit or portion thereof, (ii) any latent and
other defects whether or not discoverable by the Owner-Trustee or the
Lessee, (iii) any claim for patent, trademark or copyright infringe-
ment, (iv) any claims hased on strict lability in tort, (v) any injury to
or the death of any person or any damage to or loss of property on or
near the Units or in any manner growing out of or concerned with, or
alleged to grow out of or be connected with, the ownership, use, replace-
ment, adaptation or maintenance of the Units or of any other equipment
in connection with the Units (whether owned or under the control of
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the Owner-Trustee, the Lessee or any other person) or resulting or
alleged to result from the condition of any thereof; (vi) any violation,
or alleged violation, of any prov1s1on of this Lease (except by the
Owner-Trustee) or of any agreement law, rule, regulation, ordinance
or restriction, affecting or apphcable to the Units or the leasing, owner-
ship, use, replacement, adaptatlon or maintenance thereof; or (vii) any
claim arising out of any of the Owner-Trustee’s obligations under the
Lease Assignment, the Security Documents or the Participation Agree-
ment, except to the extent such claim larises from an act or omission of
the Owner-Trustee. The Lesse'e shall |be obligated under this §9, irre-
spective of whether any Indemnified Person shall also be indemnified
with respect to the same matil:er under any other agreement by any
other person, and the Indemnified Person seeking to enforce the in-
demnification may proceed d11Lectly against the Lessee under this §9
without first resorting to any such other rights of indemnification. In
case any action, suit or proceedlng is brought against any Indemnified
Person in connection with any claim| indemnified against hereunder,
the Lessee may and, upon such Indemmﬁed Person’s request, will at the
Lessee’s expense resist and defend such action, suit or proceeding, or
cause the same to be resisted or defe'nded by counsel selected by the
Lessee and approved by such Indemnified Person, as the case may be,
and, in the event of any failure by the| Lessee to do so, the Lessee shall
pay all costs and expenses (1nclud1ng without limitation attorneys’
fees and expenses) incurred bylsuch Indemnified Person in connection
with such action, suit or proceedmg In the event the Lessee is required
to make any payment under thls §9, the Lessee shall pay such Indemni-
fied Person an amount which, after deduction of all taxes required to be
paid by such Indemnified Person in respect of the receipt thereof under
the laws of the United States or of any political subdivision thereof
(after giving credit for any savings in respect of any such taxes by
reason of deductions, credits or allowanpes in respect of the payment of
the expense indemnified agalnst[ and of any other such taxes as deter-
mined in the sole discretion of the Indemmﬁed Person), shall be equal
to the amount of such payment. The Lessee and the Owner-Trustee
each agrees to give each other promp'tly upon obtaining knowledge
thereof written notice of any claim or liability hereby indemnified
against. Upon the payment in full of any indemnities as contained in
this §9 by the Lessee, and provided thatl no Event of Default (or other
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event which with lapse of time or notice or both would constitute an
Event of Default) shall have occurred and be continuing, it shall be
subrogated to any right of such Indemnified Person in respect of the
matter against which indemnity has been given. Any payments re-
ceived by such Indemnified Person from any person (except the Lessee
or the Guarantor) as a result of any matter with respect to which such
Indemnified Person has been indemnified by the Lessee pursuant to this
§9 shall be paid over to the Lessee to the extent necessary to reimburse
the Lessee for indemnification payments previously made.

The Lessee further agrees to indemnify, protect and hold harmless
the Vendor and each Builder as third party beneficiaries hereof from
and against any and all liability, claims, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed
upon or accruing against the Vendor because of the use in or about
the construction or operation of any of the Equipment of any article
or material specified by the Lessee and not manufactured by that
Builder or of any design, system, process, formula or combination
specified by the Lessee and not developed or purported to be developed
by that Builder which infringes or is claimed to infringe on any patent
or other right. The Lessee will give notice to each Builder of any claim
known to the Lessee from which liability may be charged against that
Builder hereunder.

In the event that there are any losses, liabilities or expenses arising
out of or resulting from the Investments made pursuant to Paragraph 1
of the Finance Agreement, including, but not limited to, any deficiency
in respeet thereof, the rentals thereafter payable by the Lessee in re-
spect of Units settled for after such loss, liabilities, expenses or defi-
ciency arose shall be increased by such amount as shall, in the reason-
able opinion of the Owner, cause the Owner’s net return (computed
on the same assumptions as were utilized by the Owner in originally
evaluating this transaction) to equal the net return that would have
been realized by the Owner if such loss, liability or expense had not
occurred.

The indemnities contained in this §9 shall survive the expiration or
termination of this Lease with respect to all events, facts, conditions
or other eircumstances occurring or existing prior to such expiration

'a
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or termination and are expressly made for the benefit of, and shall be
enforceable by, any Indemnified Person. None of the indemnities in
this §9 shall be deemed to create any rights of subrogation in any in-

surer or third party againstjthe Le'lssee therefor, from or under any
Indemnified Person, whether because of any claim paid or defense pro-

vided for the benefit thereof 01! othervlzise.

The Lessee agrees to prepare and deliver to the Owner-Trustee with-
in a reasonable time prior to the required date of filing (or, to the
extent permissible, file on behalf of|the Owner-Trustee) any and all
reports (other than income tax returns) to be filed by the Owner-

Trustee with any federal, state or ot}rer regulatory authority by reason

of the ownership by the Owner-Trustee or the Vendor of the Units or
the leasing thereof to the Lessee.

!

§10. Default. If, during 'the continuance of this Lease, one or
more of the following events (each such event being hereinafter some-
times called an Event of Default) shall occur:

A. payment of any part of the rental provided in §3 hereof (as
such rentals may be increased pursuant to §9 hereof) or payment in
respect of any Casualty Occurrence pursuant to §7 hereof shall not
be made by or on behalf of the Lessee, and such failure to make pay-
ment shall continue for five business days after such payment is due;

or

B. default shall be made in the observance or performance of any
other of the covenants, conditions |and agreements on the part of
the Lessee contained herein dr in any of the Security Documents, the
Participation Agreement or the Consent, or on the part of the Guar-
antor contained in any of the Securlty Documents, and such default
shall continue for 20 days after ertten notice from the Owner-
Trustee or the Vendor to the Lessee and the Guarantor specifying the
default and demanding that the same be remediéd ; or

C. a petition for reorgamzatlon under Section 77 of the Bank-
ruptcy Act, as now constituted or as said Section 77 may be here-
after amended shall be filed by or agalnst the Guarantor and, unless
such petition shall have been dismissed, nullified, stayed or other-
wise rendered ineffective (but then\only so long as such stay shall
continue in forece or such 1neﬁ'ect1veness shall econtinue), all the obli-
gations of the Guarantor under the Security Documents and the
Guaranty shall not have been and shall not continue to have been
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duly assumed in writing, pursuant to a court order or decree, by a
trustee or trustees Apmi'an (whether or not subject to ratifica-
tion) in such pmmedmgw in such manner that such obligations shall
have the same status as obligations incurred by such trustee or
trustees, within 30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whwhwer gJﬂ.«,nll be e: wher'
or

D. any other proceedings shall be commenced by or against the
Guarantor or the Lessee for any relief which includes, or might
result in, any modification of the obligations of the Lessee hereunder
or of the Guarantor under the Security Documents or the Guaranty
under any bankruptcy or insolvency laws, or laws relating to the
relief of debtors, readjustments of indebtedness, reorganizations,
arrangements, compositions or extension (other than a law which
does mnot permit any readjustments of the obligations of the
Lessee hereunder or of the Guarantor under the Security Documents
or the Guaranty), and, unless such proceedings shall have been dis-
missed, nullified, stayed or otherwise rendered ineffective (but then
only so long as such stay shall continue in force or such ineffective-
ness shall continue), all the obligations of the Lessee under this Lease
and of the Guarantor under the Securi ity Documents and the Guaranty,
as the case may be, shall not have heen and shall not continue to have
been dnly assumed in W‘r’f‘ing, pursuant to a court order or decree, by
a trustee or trustees or receiver or receivers appointed Mvhether or
not subject to ratification) for the Guarantor or the Lessee or for the
property of the Guarantor or the Lessee in connection with any such
proceedings in such manner that such obligations shall have the same
status as obligations incurred by such a trustee or trustees or receiver
or receivers, within 30 days after such appointment, if any, or 60
days after such proceedings shall have bheen commenced, whichever
ghall be earlier; or

E. an event of default set forth in Axrticle 16 of any Security
Document shall have occurred and be continuing;

then, in any such case, the Owner-Trustee, at its option, may,

{a) proceed by appr
or in eguity, to e
covenants of this Leas
of; or

opriate court action or actions either at law
performance by the Lessee of the applicable
ase or to recover damages for the breach there-
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(b) by notice in ertlng to the Lessee and the Guarantor termi-
nate this Lease, whereupon all rléhts of the Lessee to the use of the
Units shall absolutely cease and términate as though this Lease had
never been made, but the Lessee Ishall remain liable as hereinafter
provided; and thereupon ‘the Owner-Trustee may by its agents
enter upon the premises of the Leéssee or other premises, in so far
as the Lessee may be lawfully authomzed to so permit, where any
of the Units may be located, without Jud1c1al process if this can be
done without breach of the peace and in accordance with due
process of law, and take possess1on of all or any of such Units and
thenceforth hold possess and enJ(!)y the same free from any right
of the Lessee, or its successors or lassigns, to use the Units for any
purposes whatever but theL Owner-Trustee shall, nevertheless, have
a right to recover from the Lessee any and all amounts which under
the terms of this Lease may be then due or which have accrued to
the date of such termlnatlon (computing the rental for any number
of days less than a full rental perlod by multiplying the rental for
such full rental period by]a fraction of which the numerator is
such number of days and the denommator is the total number of
days in such full rental perlod) and also to recover forthwith from
the Lessee (i) as damages for loss of the bargain and not as a
penalty, a sum with respect to each Unit, which represents the
excess of (x) the present value at| the time of such termination, of
the entire unpaid balance of all rental for such Unit which Would
otherwise have accrued hereunder|from the date of such termina-
tion to the end of the term |of this| Lease as to such Unit over (y)
the then present value of {the rentals which the Owner-Trustee
reasonably estimates to be|obtainable for the Unit during such
period, such present value to be corpputed in each case on the basis
of a 6% per annum discount, compounded semiannually from the
respective dates upon whlch’ rentals would have been payable here-
under had this Lease not been terminated, and (11) any damages
and expenses, including reasonable attorneys fees, in addition there-
to which the Lessor shall have sustained by reason of the breach of
any covenant, representatmn or Wa'rranty of this Lease other than
for the payment of rental. |

The remedies in this Lease provided in favor of the Owner-Trustee
shall not be deemed exclusive,|but shall be cumulative, and shall be
in addition to all other remedies in its favor existing at law or in
equity. The Lessee hereby waives any requirements of law, now or
hereafter in effect, which might limitl or modify the remedies herein
provided, to the extent that such Waiver is permitted by law. The
Lessee hereby waives any and all existing or future claims to any
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offset against the rental payments due hereunder, and agrees to make
rental payments regardless of any offset or claim which may be asserted
by the Lessee or on its hehalf.

The failure of the Owner-Trustee to exercise the rights granted it
hereunder upon the occurrence of any of the contingencies set forth
herein shall not constitute a waiver of any such right upon the con-
tinuation or recurrence of any such contingencies or similar contingen-
cies.

The Lessee also agrees to furnish the Owner-Trustee, the Owner,
the Guarantor and the Vendor, promptly upon any responsible officer’s
hecoming aware of any condition which constitutes an Event of Default
under the Lease or which, after notice or lapse of time or both, would
constitute such an Hvent of Default, written notice specifying such
condition and the nature and status thereof, For the purposes of this
SBection, a “responsible officer” shall mean, with respect to the subject
matter of any covenant, agreement or obligation of the Lessee in this
Lease contained, any corporate officer of the Lessee who in the normal
performance of his operational responsibilities would have knowledge
of such matter and the requirements of this Lease with respect thereto.

The Owner-Trustee shall forbear exercising its remedies hereunder
arising out of an Event of Default pursuant to subparagraph B (other
than an Event of Defanlf caused by a default in the payment of any
monetary obligation due under this Lease), or D (other than an Event
of Default caused by a proceeding commenced by or against the
Guarantor as specified in said subparagraph D) of the first paragraph
of this §10 if, and so long ag, the following conditions shall have been
fully eomplied with:

I. Within 15 days of such Event of Default the Guarantor shall
have certified to the Owner-Trustee and the Vendor that (i)
the Guarantor is not then in default on any obligation for the pay-
ment of T

principal and interest on indebtedness and (ii) the Guar-
antor will directly assume all of the obligations of the Lessee here-
under (except the obligations of the Lessee in respect of insurance
set forth in the last five paragraphs of §7 hereof and except that the
obligations of the Lessee set forth in §§11 and 14 with respect to the
assembly, storage and delivery of the Units, as applied to the Guar-
antor, shall be deemed to be modified to extent necessary to require

mhled and stored upon railroad lines of the

-t

that the Units be as:
Guarantor and its affiliates and transported or delivered to any place
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on such lines for shipment| to rallroad lines connecting with such
lines of the Guarantor or 1ts’afﬁhates) and under the Consent (here-
inafter in this §10 called the Old Consent) by enterlng into a new
lease (hereinafter called theIN ew Lease) of the Units in substantial-
Iy the form of the Lease (except as aforesaid) and a new Lessee’s
Consent and Agreement (herelnaf\ter called the New Consent) in
respect of the New Lease and the assignment thereof to the Vendor
in substantially the form of the Old ( Consent

II. Within 60 days after such Event of Default (i) the Guarantor
and the Owner-Trustee shall have hxecuted and delivered the New
Lease, (ii) the Owner-Trustee shall have executed and delivered to
the Vendor an assignment of the NeW Lease in substantially the
form of Annex D to the Securlty Documents (iii) the Guarantor
shall have executed and dehvered to the Vendor the New Consent,
(iv) the Guarantor shall have delivered to the Owner-Trustee and
the Vendor an opinion of counsel to the effect that the New Lease
and the New Consent have, been |duly authorized, executed and
delivered by the Guarantor and constitute valid, legal and binding
obligations of the Guarantor, together with such other documents
and copies of corporate proceedlngs in connection therewith as the
Owner-Trustee or the Vendor| ‘may reasonably request, (v) the New
Lease and the a551gnment thereof to the Vendor shall have been filed
and recorded in accordance W1th the provisions of §15 hereof, and
(vi) the Guarantor shall have tendered to the Owner- Trustee and
to the Vendor all amounts of; rentals and other amounts then due
and payable under the Lease and the Olld Consent.

The Owner-Trustee agrees to[L execute and deliver the New Lease
within 15 days after tender the‘reof tolit by the Guarantor, provided
it complies with the provisions} of the foregoing paragraph and is
otherwise in form and substance satisfactory to it. The Lessee agrees
that upon execution and delivery of the New Lease by the Owner-
Trustee and the Guarantor, the {Lesseeis leasehold interest in and to
the Units shall automatically terminate and the Lessee will promptly
deliver possession of the Units to the Guarantor and will convey, trans-
fer or assign to the Guarantor all the Léssee’s right, title and interest
in any subleases, car contracts or othel agreements with respect to
- the Units and take any other action and execute any documents reason-
ably requested by the Guarantor or the Owner-Trustee it being under-
stood and agreed, however, that the Guarantor’s obligations under the
Security Documents, the New Leat‘Se and|the New Consent shall not be
conditioned upon or affected in alny way by the failure of the Lessee
to comply with the provisions of this sentence.
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§11.  Return of Units Upon Default. If this Lease shall terminate
pursuant to §10 hereof, the Lessee shall forthwith deliver possession
of the Units to the Owner-Trustee and shall give prompt telegraphic
and written notice to the Association of American Railroads and all
railroads having possession of any Unit so to return such Units. Each
Unit returned to the Owner-Trustee pursuant to this §11 shall (i) be
in the same operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear and modifications,
if any, permitted by this Lease excepted, (ii) have attached or affixed
thereto any special device, rack or assembly considered an accession
thereto ag provided in §9 hereof and have removed therefrom any
special device, rack or assembly not so considered an accession thereto
and (iii) meet the standards then in effect under the Interchange
Rules of the Association of American Railroads, if applicable. For the
purpose of delivering possession of any Unit or Units to the Owner-
Trustee as above required, the Lessee shall at its own cost, expense
and risk:

{a) forthwith and in the wsual manner cause such Units to be
transported to such location as shall reasonably be designated by the
Owner-Trustee and there assembled,

{(b) furnish and arrange for the Owner-Trustee to store such
Units on any lines of railroad or premises approved by the Owner-
Trustee until such Units have been sold, leased or otherwise disposed
of by the Owner-Trustee, and

(e) cause the Units to be moved to such interchange point or
points ag shall be designated by the Owner-Trustee upon any sale,
lease or other disposal of all or any of the Units.

The assembling, delivery, storage and transporting of the Units as
hereinbefore provided shall he at the expense and risk of the Lessee
and are of the essence of this Lease, and upon application to any court
of equity having jurisdietion in the premises the Owner-Trustee shall
be entitled to a decree against the Lessee requiring specifie perform-
ance of the covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee will permit
the Owner-Trustee or any person designated hy it, including the au-
thorized representative or representatives of any prospective pur-
chaser of any such Unit, to inspect the same. In the event that the
Units or any thereof are sold pursuant to the exercise of the Vendor’s
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remedies under the Security|Documents, the Lessee shall pay to the
Owner-Trustee the per diem interchange (pursuant to the Interchange
Rules of the Association of American Railroads) for each such Unit
which shall not have been assémbled delivered and stored, as hereinbe-
fore provided, by the date of |[such sale for each day from the date of
such sale to the date of delivery to the purchaser thereof.

Without in any way hmltlng the <\|)bhgat10n of the Lessee under the
foregoing provisions of this §11, the Lessee hereby irrevocably appoints
the Owner-Trustee as the agent and| attorney of the Lessee, with full
power and authority, at any time while the Lessee is obligated to de-
liver possession of any Unit to the Owner-Trustee, to demand and take
possession of such Unit in the name 1and on behalf of the Lessee from
whomsoever shall be in possession of such Unit at the time.

§12. Assignment; Possession and Use. This Lease shall be assign-
able in whole or in part by thle Owner-Trustee without the consent of
the Lessee, but the Lessee shall be under no obligation to any assignee
of the Owner-Trustee other than t}lle Vendor except upon written
notice of such assignment from the Owner—Trustee All the rights of
the Owner-Trustee hereunder (1nclud1ng, but not limited to, the
rights under §§6, 7 and 10 an[d the rights to receive the rentals pay-
able under this Lease) shall inure to the benefit of the Owner and

the Owner’s and the Owner-Trustee’s assigns.

So long as no Event of Default or ¢|avent of default exists hereunder
or under any of the Security Documents and the Lessee shall have fully
complied with the provisions of this §12 the Lessee shall be entitled to
the possession of the Units and also to sublease the Units to, or to permit
their use under the terms of car contracts by, a sublessee or user in-
corporated in the United States of America (or any State thereof or
the District of Columbia), upén line§ of railroad owned or operated
by a railroad company or comp\anies incorporated in the United States
of America (or any State thereof of the District of Columbia), or
over which such railroad company or jcompanies have trackage rights
or rights for operation of their| trams and upon connecting and other
carriers in the usual 1nterchange of traffic in the continental United
States, Canada and Mexico, but, only u'pon and subject to all the terms
and conditions of this Lease; providéd, however, that if the Lessee

subleases or permits the use of lany Unit in Canada (or any Province
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or Territory thereof) or in Mexico (or any State or the Federal Dis-
triet thereof), the Lessee shall, except as otherwise provided in §15
hereof, first have (a) taken all necessary action to protect the right,
title and interest of the Lessor and the Vendor in the Units to be so
subleased or used and (b) furnished the Owner-Trustee and the
Vendor with an opinion of Canadian or Mexican counsel, as the case
may be, satisfactory to the Owner-Trustee and the Vendor to the
effect that such action is all that is necessary to protect the right, title
and interest of the Owner-Trustee and the Vendor in such Units;
provided, further, that no Units shall be used predominantly outside
the United States of America within the meaning of section 48(a) of
the Internal Revenue Code of 1954, as amended to the date hereof,
nor shall the Lessee sub-lease the Units to, or permit their use by,
any person in whose hands such Units would not qualify as “section
38" property within the meaning of such Code.

Any such sublease may provide that the sublessee, so long as it shall
not be in default under such sublease, shall be entitled to the possession
of the Units included in such sublease and the use thereof; provided,
however, that every such sublease shall be subject to the rights and
remedies of the Vendor under the Security Documents and the Owner-
Trustee under this Lease.

The Lessee, at its own expense, will as soon as possible cause to be
duly discharged any lien, charge, security interest or other encum-
brance {except any sublease or car contract as aforesaid and other than
an encumbrance resulting from claims against the Owner-Trustee or
the Vendor not related to the ownership or leasing of, or the security
interest of the Vendor to, the Units) which may at any time be imposed
on or with respect to any Unit including any accession thereto or the
interest of the Owner-Trustee, the Vendor or the Lessee therein. The
Lessee shall not, without the prior written consent of the Owner-
Trustee, part with the possession or control of, or suffer or allow to pass
out of its possession or control, any of the Units, except to the extent
permitted by the provisions of this §12.

Nothing in this §12 shall be deemed to restrict the right of the Lessee
to assign or transfer its leasehold interest under this Lease in the Units
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or possession of the Units to lany corporation incorporated under the
laws of any state of the Umtled States of America or the District of
Columbia (which shall have spemﬁcally assumed the obligations of the
Lessee hereunder and under the Consent by an appropriate instrument
in writing) into or with Whlch the Lessee shall have become merged or
consolidated or which shall have acqulred the property of the Lessee as
an entirety or substantially asjan entlrety, provided that such assignee
or transferee will not, upon the effectiveness of such merger, consoli-

dation or acquisition be in defalillt under any provision of this Lease.

§13. Renewal Options. Provided that this Lease has not been
earlier terminated and the Lessee is not in default hereunder, the
Lessee may, by written notice dellvered to the Owner-Trustee not less
than one year prior to the end |of the lorlgmal term of this Lease elect
to extend the term of this Lease in respect of all, but not fewer than
all, the Units then covered by ithis Léase for a five-year period com-
mencing on the scheduled expiration of the original term of this Lease,
at a rental payable in ten semiannual|payments, payable on the semi-
annual anniversaries of the expiration of the original term, each in
an amount equal to 50% of the! amouﬁt of the final semiannual rental
payable for such Units during the original term of the Lease.

Provided that this Lease has not been earlier terminated and the
Lessee is not in default hereunder, thtle Lessee may by written notice
delivered to the Owner-Trustee hot less than one year prior to the end
of any extended term of this Lease elect to extend the term of this
Lease in respect of all but not fewer than all of the Units then covered
by this Lease, for an additional| period| of not less than one year com-
mencing on the scheduled expi;ration of any extended term of this
Lease, at a “Fair Market Rental” payable in semiannual payments
on the semiannual anniversaries of the expiration of the preceding
extended term. Additional succéssive renewals may be made on the

same terms and conditions as set forth iri this paragraph.

Fair Market Rental shall be determined on the basis of, and shall be
equal in amount to, the rental which would obtain in an arm’s-length
transaction between an informed|and willing lessee (other than a lessee
currently in possession) and an informed and willing lessor under no
compulsion to lease and, in such [determination, costs of removal from
the location of current use shallinot be|a deduction from such rental.
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If, after 60 days from the giving of notice by the Lessee of the Lessee’s
election to extend the term of this Lease, the Owner-Trustee and the
Lessee are unable to agree upon a determination of the Fair Market
Rental of the Units, such rental shall be determined in accordance with
the foregoing definition by the following procedure: If either party to
such determination shall have given written notice to the other request-
ing determination of such value by this appraisal procedure, the parties
shall consult for the purpose of appointing a qualified independent
appraiser by mutual agreement. If no such appraiser is so appointed
within 20 business days after such notice is given, each party shall
appoint an independent appraiser within 25 business days after such
notice is given, and the two appraisers so appointed shall within 35
business days after such notice is given appoint a third independent
appraiser. If no such third appraiser is appointed within 35 business
days after such notice is given, either party may apply, to make such
appointment, to the American Arbitration Association, and both parties
shall be bound by any appointment so made. Any appraiser or ap-
praisers appointed pursuant to the foregoing procedure shall be in-
structed to determine the Fair Market Rental of the Units subject to
the proposed extended term within 90 days after his or their appoint-
ment. If the parties shall have appointed a single appraiser or if either
party shall have failed to appoint an appraiser, the determination of
Fair Market Rental of the single appraiser appointed shall be final
If three appraisers shall be appointed, the determination of the ap-
praiser which differs most from the other two appraisers shall be ex-
cluded, the remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties hereto as
the Fair Market Rental. The appraisal proceedings shall be conducted
in accordance with the Commereial Arbitration Rules of the American
Arbitration Association as in effect on the date hereof, except as
modified hereby. The provision for this appraisal procedure shall be the
exclusive means of determining Fair Market Rental and shall be in
lien of any judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to assert any
judicial or other procedures. The expenses of the appraisal procedure
shall be borne by the Lessee.

§14. Return of Units upon Expiration of Term. As soon as prac-
ticable on or after the termination of the original or any extended term
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~ of this Lease, and in any event not later than 90 days thereafter, the
Lessee will, at its own cost anh experllse, at the request of the Owner-
Trustee, cause each Unit to be transported to such point or points as
shall be reasonably designated by the Qwner-Trustee immediately prior
to such termination and arrange for the Owner-Trustee to store such '
Unit on any lines of rallroad or premises approved by the Owner-
Trustee for a period not exceedlng one year from the date such Unit is
first placed in storage pursuant to thls §14; the assembly, delivery,
storage and transporting of such Unit to be at the expense and risk
of the Lessee. During any such storage period the Lessee will permit
the Owner-Trustee or any person designated by it, including the
authorized representative or representatives of any prospective pur-
chaser of such Unit, to inspect,the same; provided, however, that the
Lessee shall not be liable except!in the case of negligence or intentional
act of the Lessee or of its employees or{agents and, except to the extent
otherwise provided by law, for a{ny injury to or the death of any person
exercising, either on behalf of ithe Owner-Trustee or any prospective
purchaser, the rights of inspection granted under this sentence. The
assembly, delivery, storage and transporting of the Units as herein-
before provided are of the essence of this Lease, and upon application to
. s . T .

any court of equity having jurisdiction in the premises, the Owner-
Trustee shall be entitled to a|decree against the Lessee requiring
specific performance of the covenants| of the Lessee so to cause the
assembly, delivery, storage and |transporting of the Units. Each Unit
returned to the Owner-Trustee pursuant to this §14 shall (i) be in the
same operating order, repair and condition as when originally delivered
to the Lessee, reasonable wear and tear|excepted, (ii) have attached or
affixed thereto any special device, rack| or assembly considered an ac-
cession thereto as provided in §9 hereof and have removed therefrom
any special device, rack or assembly not so considered an accession
thereto and (iii) meet the standards then in-effect under the Inter-
change Rules of the Association of American Railroads, if applicable.

§15. Recording. The Lessee; at its own expense, will cause this
Lease, the Security Documents, the Lease Assignment, the Assignment
and any assignment hereof or thereof to be filed and recorded with the
Interstate Commerce Commissioni_ in acccl>rdance with Section 20c of the
Interstate Commerce Act. The Lessee will undertake the filing, regis-

tering, deposit, and recording required of the Owner-Trustee under
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the Security Documents and will from time to time do and perform any
other act and will execute, acknowledge, deliver, file, register, record
(and will refile, re-register, deposit and redeposit or re-record when-
ever required) any and all further instruments required by law or
reasonably requested by the Owner-Trustee or the Vendor for the
purpose of proper protection, to their satisfaction, of the Vendor’s and
the Owner-Trustee’s regpective interests in the Units, or for the purpose
of carrying out the intention of this Lease, the Security Documents,
the Assignment or the Lease Assignment; provided, however, that the
Lessee shall not be required to take any such action in respect of any
jurisdiction outside the United States if (1) the Lessee deems such
action to be unduly burdensome, (2) after giving effect to the failure
to take such action, the Lessee has taken all action required by law to
protect the title of the Owner-Trustee and the Vendor to Units having
a fair value of not less than 85% of the aggregate fair value of all the
Units then subject to this Lease, and (3) any Unit at any time located
in such jurisdiction shall have been marked with the markings specified
in §5 hereof.

The Lessee will promptly furnish to the Vendor and the Owner-
Trustee evidence of all such filing, registering, depositing or record-
ing, and an opinion or opinions of counsel for the Lessee with respect
thereto satisfactory to the Vendor and the Owner-Trustee. This Lease
and the Security Documents shall be filed and recorded with the Inter-
state Commerce Commission prior to the delivery and acceptance
hereunder of any Unit. '

§16. Guarantor’s Right to Acquire Lessee’s Leasehold Interest.
In addition to the rights of the Guarantor under $10 hereof, if the
Guarantor shall make any payments to the Owner, the Owner-Trustee
or the Vendor on account of its guaranty under the Guaranty in order
to prevent the occurrence of an Event of Default specified in sub-
paragraph A or B of the first paragraph of §10 of the Lease, then
upon the written request of the Guarantor the Lessee shall convey,
transfer and assign to the Guarantor all the Lessee’s right, title and
interest in and to the Lease and the Units, Any such conveyance,
transfer or assignment shall be in form reasonably satisfactory to
the Guarantor, and shall be free of expense to the Guarantor.
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|

In the event of such conveyance, transfer or assignment, the
Guarantor shall assume the ()bligatilons of the Lessee hereunder in a
manner satisfactory to the Owner-Trustee and the Vendor, and shall
be entitled to all of the rights, titles, interests, powers and privileges
of the Lessee hereunder. In furthe'rance thereof the Owner-Trustee
will, upon written request of the Gl\larantor enter into a New Lease
(as defined in §10 hereof) with the Guarantor; provided, however,
that such New Lease comphes with the provisions of the penultimate
paragraph of §10 hereof and is otherw1se in form and substance satis-
factory to the Owner-Trustee, and zrromded further, that the Guaran-
tor shall have concurrently executed‘ and delivered an assignment of
the New Lease and a New Consent and furnished opinions of counsel
and other documents in connectlon therew1th all as contemplated by
clause II of the penultimate paragraph of §10 hereof. In such event the
provisions of the last sentence of the last paragraph of §10 hereof shall
be applicable.

Any payment by the Guarar}tor in respect of its guaranty under the
Guaranty or under the Security Documents shall not be regarded as
consideration for the conveyance, transfer or assignment or the right
thereto hereinabove set forth, but the Guarantor shall be entitled to
recover from the Lessee the amount of any such payments made prior
to such conveyance or assignment, together with expenses connected
with such conveyance or assignment.

§17. Owner-Trustee’s Right To Perform for the Lessee. If the
Lessee fails to perform or comply with any of its agreements con-
tained herein, the Owner—Trustee maj)lr upon notice to the Lessee itself
perform or comply with such ?,greem?nt, and the amount of the rea-
sonable cost and expenses of the Owner-Trustee incurred in connec-
tion with such performance or compliance, together with interest on
such amount at the rate per annum|which Manufacturers Hanover
Trust Company, New York, New York, charges for unsecured 90-day
loans to large corporate borrowers at|the time in effect, shall be pay-

able by the Lessee upon demand.|

§18. Interest on Overdue Rentals. | Anything to the contrary here-
in contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shalliresult in the obligation on the part of
the Lessee promptly to pay, to the extent legally enforceable, an amount




33

equal to interest at 1114 % per annum on the overdue rentals and other
obligations for the period of time during which they are overdue, or
such lesser amount as may be legally enforceable.

§19. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given
when delivered to such other party or deposited in the United States
mails, first-class postage prepaid, addressed as follows:

if to the Owner-Trustee, at 130 John Street, New York, New York

10038, attention of Corporate Trust and Agency Division, with

copies to the Owner, at P. O. Box 8300, Stamford, Connecticut 06904,

attention of Manager—Operations, Leasing and Industrial Loans

and attention of Loan Officer—Rail;

if to the Lessee, at 300 South Wacker Drive, Chicago, Illinois
60606;

if to the Guarantor, at 176 East Fifth Street St. Paul, Minnesota

55101, attention of Assistant Vice President, Financial Planning;
or addressed to any party at such other address as such party shall
hereafter furnish to the other parties in writing. Any certificate, docu-
ment or report required to be furnished by any party hereto to the
other parties shall be delivered to the address set forth above for such
party. Any notice to the Lessee or the Guarantor regarding the Lessee’s
failure to perform any obligation hereunder shall also be furnished
to the Owner-Trustee.

§20. Owner-Trustee Acting as Trustee. The representations, un-
dertakings and agreements herein made on the part of the Owner-
Trustee are made and intended for the purpose of binding only the
Trust Estate as such term is used in the Trust Agreement.

Whenever the term Owner-Trustee is used in this Lease it shall ap-
ply and refer to the Owner-Trustee and the Owner and any assignee of
the Owner-Trustee.

§21. No Recourse. No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein, against any
incorporator, stockholder, director or officer, as such, past, present or
future, of the Owner-Trustee or the Lessee, or against the Owner or
any other beneficiary of a trust for which the Owner-Trustee is acting
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as trustee, whether by virtue of any constitutional provision, statute
or rule of law or by enforcement of any assessment or penalty or other-
wise, all such liability, whether at common law, in equity, by any con-
stitutional provision, statute| or otherwise, of incorporators, stock-
holders, directors, officers, as such, or beneficiaries being forever
released as a condition of and ‘as consideration for the execution o'f; this
Lease. :

§22. Severability; Effect and Modification of Lease; Third Party
Beneficiaries. Any provision|of this| Lease which is prohibited or un-
enforceable in any jurisdiction, shall be, as to such jurisdiction, in-
effective to the extent of suchjprohibition or unenforceability without
invalidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the
Owner-Trustee and the Lessee| with respect to the leasing of the Units
and supersedes all other agreements, oral or written, with respect
thereto, except the ParticipatioIn Agreement. No variation or modifica-
tion of this Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and sl,igned by duly authorized signa-

tories for the Owner-Trustee and the Lessee.

Nothing in this Lease shall!be deemed to create any right in. any
person not a party hereto (other than the Guarantor, the Owner, the
Vendor and the permitted successors and assigns of a party) and-this
instrument shall not be construed in lany respect to be a contract in
whole or in part for the benefit o§f any third party except as aforesaid.

§23. Other Obligations. In the event that any of the covenants of
the Owner-Trustee under the first parl‘agraph of Article 7, the second,
fifth and seventh paragraphs o‘f Artlcle 17, and under Articles 6, 9,
10, 11, 13, 14 and 19 of the Security Documents (without reference to
any limitation of liability cont‘lamed in Article 22 or the last para-
graph of Article 4 of the Secumty Documents) are not complied with
through the performance by the Lessee of its obligations specifically
provided for in this Lease, the [Lessee|shall, as additional obligations
under this Lease, take all suchjaction|as may be necessary to enable
compliance to be made with such covenants under the Security Docu-
ments.
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§24. FEwecution. This Lease may be executed in several counter-
parts, such counterparts together constituting but one and the same
instrument, but the counterpart delivered to the Vendor shall be
déeined to be the original counterpart. Although for convenience this
Lease is dated as of the date first set forth above, the actual date or
dates of execution hereof by the parties hereto is or are, respectively,
the date or dates stated in the acknowledgements hereto annexed.

- §25. Low Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of New
York; provided, however, that the parties shall be entitled to all rights
conferred by Section 20¢ of the Interstate Commerce Act.

In WITNESS WHEREOF, the parties hereto have executed or caused
this instrument to be executed as of the date first above written.

AMERICAN RAIL Box CAR COMPANY,

Vice President-Finance
and T'reasurer

[CORPORATE SEAL]
Altest:

Assistant Secretary

UNITED STATES TRUST COMPANY OF
NEW YORK, as trustee,

Vice President

[CORPORATE SEAL]
Attest:

......................................................

Assistant Secretary
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STATE OF ILLINOIS, Ss. *
COUNTY OF COOK,

On this day of ., 1975, before me personally appeared

; to me personally known, who, being by me duly

sworn, says that he is Vice}| Pre51dent-—-F1nance and Treasurer of

American Rail Box Car Company, that one of the seals affixed to the

foregoing instrument is the corporate seal of said corporation, that

said instrument was signed and sealed on behalf of said corpora-

tion by authority of its Boardiof Directors, and he acknowledged that

the execution of the foregomg 1nstrument was the free act and deed
of said corporation. :

............. NotaryPublw
[Notarial Seal]
My Commission expires
STATE OF NEW YORK, -y
COoUNTY OF NEW YORK, :

On this day of , 1975, before me personally ap-
peared , to me personally known, who, being by me

duly sworn, says that he is Vice President of UNITED STATES
TRUST COMPANY OF NEW|YORK, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said corpora-
tion by authority of its By—lawls, and he acknowledged that the execu-
tion of the foregoing instrument was the free act and deed of said
corporation. 1

Notary Public

[Notarial Seal]




SCHEDULE A

Type

507 6”7, 70-ton eapacity, gen-
pral service box ear ... ..

37

AAR

Mechanical

Designation Quantity
XM 1,000

Lessee’s
Identifying
Nunibers
(All Bets
Inclusive)

RBOX

18538-18805
12649-12893
16280-16499
19733-19999
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SCHEDI}TLE B
: \ Percentage
. Date of Purchase Price
2/1/ 7(‘? ................ 101.41
8/1/ 76I ................ 101.35
2/1/ 77I ................ 101.26
8/1/ 77[ ................ 101.14
2/1/ 781 ................ 100.94
8/1/ 781 ................ 100.83 ﬁ
2/1/79 ... 100.11
8/1/79 ..., 92.84
2/1/800 ... ... 92.05
8/1/80 ...l 91.10
'{2/ 1/81) .o 89.98
‘8/ 1/81) .. ... ... .. 82.04
12/ 1/82 ... 80.60
?/ 1/82) ... ... 79.01
?/ 1/83) .. T7.26
?/ 1/83) ..o 66.65
? /1/841 ... 64.46
§/ 1/84 ) ... ... .. ..., 62.13
%/ 1/85|................ 59.66
§/ /8 ..o, 57.06
%/ 1/86|......... e 54.32
8{/ 1/86 |....ooeiiii .. 51.45
2[/ /8T .l 48.45
81/ /87 (i 45,32
2/ 1/88 (... L 42,07
8)/ 1/88 1. 38.70
2/1/89 1. .. oot 35.21
8/1/89 |..........oo... 31.60
2;/ 1790 |................ 27.86
8/1/90 |....... ... 24.00

23/1/91 and thereafter ...  20.00




Annex D
to Conditional Sale Agreemend

ASSIGNMENT OF LEASE AND AGREEMENT dated as of
November 1, 1975 (hereinafter called this Assignment), by and
between United States Trust Company of New York, a New York
corporation, as Trustee under a Trust Agreement dated as of the
date hereof, with General Electric Credit Corporation (such
Trustee, together with its successors and assigns, being herein-
after called the Owner-Trustee) and Mercantile-Safe Deposit and
Trust Company, as agent (hereinafter called the Vendor).

WHEREAS the Owner-Trustee and Burlington Northern Inec. (here-
inafter called the Guarantor) have entered into Conditional Sale
Agreements dated as of the date hereof (hereinafter, together with
amendments and supplements thereto, being called the Security Docu-
ments), with ACF Industries, Incorporated, Pullman Incorporated
{ Pullman-Standard division), PACCAR Ine. and FMC Corporation
(hereinafter individually called the Builder and collectively referred
to as the Builders}, respectively, providing for the sale to the Owner-
Trustee of such units of railroad equipment (hereinafter called the
Units) described in the Annexes thereto as are delivered to and ac-
cepted and settled for by the Owner-Trustee thereunder; and

WHEREAS the Owner-Trustee and American Rail Box Car Company
(hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter, together with the
amendments and supplements thereto, being called the Lease), provid-
ing for the leasing by the Owner-Trustee to the Lessee of the Units; and

WHEREAS in order to provide security for the obligations of the

Owner-Trustee under the Security Documents and as an inducement
to the Vendor to invest in the aggregate Conditional Sale Indebtedness
(as that term is defined in the Security Documents), the Owner-
Trustee agrees to assign for security purposes its rights in, to and un-
der the Lease to the Vendor;

Now, THEREFORE, in consideration of the payments to be made and
the covenants hereinafter mentioned to be kept and performed, the
parties hereto agree as follows:




1. Subject to the provisions of Paragraph 10 hereof, the Owner-
Trustee hereby assigns, transfers and sets over unto the Vendor, as
collateral security for the pa‘yment and performance of the Owner-
Trustee’s obligations under the Security Documents, all the Owner-
Trustee’s right, title and mtere[st powers, privileges, and other benefits
under the Lease, including, without limitation, the immediate right to
receive and collect all rentals, profits and other sums payable to or
receivable by the Owner-Trustee fromLthe Lessee under or pursuant to
the provisions of the Lease Whéther as rent, casualty payment, indem-
nity, liquidated damages, or otherwise (such moneys being hereinafter
called the Payments), and the| right to make all waivers and agree-
ments, to give all notices, consents and releases, to take all action upon
the happening of an Event of Default specified in the Lease, and to do
any and all other things whatsoever which the Owner-Trustee is or may
become entitled to do under the Lease. |In furtherance of the foregoing
assignment, the Owner-Trustee hereby irrevocably authorizes and
empowers the Vendor in its own name, or in the name of its nominee,
or in the name of the Owner-Trxistee or|as its attorney, to ask, demand,
sue for, collect and receive any l‘md all|Payments to which the Owner-
Trustee is or may become entitled under the Lease, and to enforce
compliance by the Lessee with alllthe terms and provisions thereof.

The Vendor agrees to accept any payments made by the Lessee for
the account of the Owner-Trustee pursuant to the Lease. To the extent
received, the Vendor will apply |such Payments to satisfy the obliga-
tions of the Owner-Trustee under the Security Documents then due and
payable, subject to the limitations contained in the last paragraph of
Article 4 of the Security Documents, and any balance shall be paid im-
mediately to and retained by the Ownet-Trustee. If the Vendor shall
not receive any rental payment under the first paragraph of §3 of the
Lease payable to it as provided 1n the Consent attached hereto when
due, the Vendor shall 1mmed1ately notify the Owner-Trustee and the
Guarantor by telegraphic communication at the address set forth in the
Lease.

2. This Assignment is executed only as security for the obligations
of the Owner-Trustee under the }Security Documents and, therefore,
the execution and delivery of this ASS1gnment shall not subject the
Vendor to, or transfer, or pass, or in afxy way affect or modify the
liability of the Owner-Trustee under the Lease, it being understood




and agreed that notwithstanding this Assignment or any subsequent
assignment, all obligations of the Owner-Trustee to the Lessee shall
be and remain enforceable by the Lessee, its successors and assigns,
against, and only against the Owner-Trustee or persons other than
the Vendor.

3. To protect the security afforded by this Assignment, the Owner-
Trustee agrees as follows:

(a) The Owner-Trustee will faithfully abide by, perform and
discharge each and every obligation, covenant and agreement which
the Lease provides are to be performed by the Owner-Trustee; with-
out the written consent of the Vendor, the Owner-Trustee will not
anticipate the rents under the Lease or waive, excuse, condone, for-
give or in any manner release or discharge the Lessee thereunder
of or from the obligations, covenants, conditions and agreements to
be performed by the Lessee which are intended to satisfy the obli-
gations of the Owner-Trustee under the Security Documents, includ-
ing, without limitation, the obligation to pay the rents in the manner
and at the time and place specified therein or enter into any agree-
ment so amending, modifying or terminating the Lease and the
Owner-Trustee agrees that any such amendment, modification or
termination thereof without such consent shall be void.

(b} At the Owner-Trustee’s sole cost and expense, the Owner-
Trustee will appear in and defend every action or proceeding arising
under, growing out of or in any manner connected with the obliga-
tions, duties or liabilities of the Owner-Trustee under the Lease.

(c) Should the Owner-Trustee fail to make any payment or to do
any act which this Assignment requires the Owner-Trustee to make
or do, then the Vendor, but without obligation so to do, after first
making written demand upon the Owner-Trustee and affording the
Owner-Trustee a reasonable period of time within which to make
such payment or do such act, but without releasing the Owner-
Trustee from any obligation hereunder, may make or do the same
in such manner and to such extent as the Vendor may deem neces-
sary to protect the security provided hereby, including specifically,
without limiting its general powers, the right to appear in and de-
fend any action or proceeding purporting to affect the security
hereof and the rights or powers of the Vendor, and also the right to
perform and discharge each and every obligation, covenant and
agreement of the Owner-Trustee contained in the Lease; and in
exercising any such powers, the Vendor may pay necessary costs and
expenses, employ counsel and incur and pay reasonable attorneys’
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fees, and the Owner-Trustée will| reimburse the Vendor for such

costs, expenses and fees. l
4. Subject to the provisions of Pgragraph 10 hereof, the Owner-
Trustee does hereby constitute the Vendor the Owner-Trustee’s true
and lawful attorney, irrevocably, with full power (in the name of the
Owner-Trustee, or otherWise)E to asl‘{, require, demand, receive, com-
pound and give acquittance for any and all Payments due and to be-
come due under or arising out of the Lease to which the Owner-Trustee
is or may become entitled, to einforce 'compliance by the Lessee with all
the terms and provisions of the Leasele, to endorse any checks or other
instruments or orders in connection therewith and to file any claims or
take any action or institute an ro'ceedin s which the Vendor ma,
y action or insti yp g y

deem to be necessary or advisable in the premises.

5. Upon the full discharge and [satisfaction of all the Owner-
Trustee’s obligations under each of the Security Documents, this As-
signment and all rights herein {assigmlad to the Vendor shall terminate,
and all estate, right, title and interest of the Vendor in and to the Lease
shall revert to the Owner-Trustée.

6. The Owner-Trustee will, from time to time, do and perform any
other act and will execute, ack‘powledge, deliver and file, register, de-
posit and record (and will refile, re—‘register, re-record or redeposit
whenever required) any and all further instruments required by law
or reasonably requested by the Vendor in order to confirm or further
assure, the interests of the Vendor hereunder.

7. Pursuant to the provisions of the Finance Agreement relating to
assignment to a successor agent thereunder or if a Declaration of
Default under a Security Document has been made and is in effect, the
Vendor may assign all or any of the rights assigned to it hereby or
arising under the Lease, including, without limitation, the right to
receive any Payments due or to become due. In the event of any such
assignment, any such subsequent or successive assignee or assignees
shall, to the extent of such ass1gnment‘ enjoy all the rights and privi-
leges and be subject to all the obhgatlor}s of the Vendor hereunder. The
Vendor will give written notice to the Owner-Trustee and the Lessee of
any such assignment. .

8. This Assignment shall be governed by the laws of the State of
New York, but the parties shall be entltled to all rights conferred by
Section 20c of the Interstate Commerce Act.
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9. The Uwner-Trustee shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be promptly
delivered or made to the Vendor at its address set forth in Article 21
of the Security Documents or at such other address as the Vendor shall
designate.

'10. The Vendor hereby agrees with the Owner-Trustee that, so long
as no event of default under any of the Security Documents has oc-
curred and shall be continuing, the Vendor will not exercise or enforce,
or seek to exercise or enforce, or avail itself of, any of the rights,
powers, privileges, authorizations or benefits assigned and transferred
by the Owner-Trustee to the Vendor by this Assignment, except the
right to receive and apply the Payments as provided in Paragraph 1
hereof, and that, subject to the terms of the Lease and the Security
Documents, the Owner-Trustee may, so long as no event of default un-
der any of the Security Documents has occurred and shall be continu-
ing, exercise or enforce, or seek to exercise or enforce, such rights,
powers, privileges, authorizations or benefits; provided, however, that
the Owner-Trustee may not terminate the Lease without the prior
written consent of the Vendor.

IN WiTNESS WHEREOF, the parties hereto have caused this instru-
ment to be executed in their respective corporate names, by officers
thereunto duly authorized, and their respective corporate seals to be
affixed and duly attested, all as of the date first above written.

UNITED STATES TRUST COMPANY OF

NEW YORK, as trustee,
[CORPORATE SEAL] ~
Attest:

Viece President

Assistant Secrelary

Y

MERCANTILE-SAFE  DEPOSIT AND
TRUST COMPANY, as Agent,

{[CORPORATE SEAL)
Attest:

Assistant Vice President

Corporate Trust Officer




STATE OF NEW YORK, } gs. - 1

COUNTY OF NEW YORK,
On this day of | 1975, before me personally ap-
peared ,|to me personally known, who, being by

me duly sworn, says that he is Vice President of UNITED STATES
TRUST COMPANY OF NEW YORK, that one of the seals affixed to
the foregoing instrument is the corpolrate seal of said corporation and
that said instrument was signed and sealed on behalf of said corpora-

tion by authority of its By—laws} and hele acknowledged that the execution

of the foregoing instrument was the free act and deed of said corpora—
tion. ;
............ Naid'r’y'ﬁa;'z;iia'""""""“
[NOTARIAL SEAL]
STATE OF MARYLAND, oS -
CITY OF BALTIMORE, "
On this day of , 1975, before me personally appeared

, to me per sonally known who, being by me duly
sworn, says that he is an Assmt{%mt V1<1:e President of MERCANTILE-
SAFE DEPOSIT AND TRUST COMPANY that one of the seals
affixed to the foregoing instrument is|the corporate seal of said cor-
poration and that said instrument was signed and sealed on behalf of
said corporation by authority of 1ts Bodrd of Directors and he acknowl-
edged that the execution of the foregoilng instrument was the free act

and deed of said corporation.

.....................................................

Notary Public
[NOTARIAL SEAL]

My Commission expires
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LESSEE’S CONSENT AND AGREEMENT

The undersigned, a corporation duly incorporated under the laws of
the State of Delaware, the Lessee named in the Lease (hereinafter
called the Lease) referred to in the foregoing Assignment of Lease and
Agreement (hereinafter called the Assignment), hereby (a) acknowl-
edges receipt of a copy of the Assignment and (b) consents to all the
terms and conditions of the Assignment.

As an inducement to the investors (hereinafter called the Investors)
to invest in the aggregate Conditional Sale Indebtedness, as that term
is defined in the Conditional Sale Agreements (hereinafter collectively
referred to as the Security Documents), dated as of November 1, 1975,
among United States Trust Company of New York, as trustee (herein-
after called the Owner-Trustee), Burlington Northern Ine., and ACF
Industries, Incorporated, Pullman Incorporated (Pullman-Standard
division}, PACCAR Inc and FMC Corporation (hereinafter individ-
ually called a Builder and collectively referred to as the Builders),
respectively, (copies of which Security Documents have been delivered
to the undersigned) pursuant to which the Owner-Trustee is partially
financing the purchase of the units of railroad equipment (hereinafter
called the Units) being leased by the Owner-Trustee to the undersigned
pursuant to the Lease, and in consideration of other good and valuable
consideration, the undersigned:

{1) represents and warrants to Mercantile-Safe Deposit and Trust
Company (hereinafter called the Vendor), acting as agent for the
Investors, that the rentals and other obligations under the Lease have
been calculated so as to provide for the due and punctual payment
of the principal of, and interest on, the aggregate Conditional Sale
Indebtedness and the due and punctual performance of all other obli-
gations of the Owner-Trustee under the Security Documents (ex-
cept the obligations of the Owner-Trustee under subparagraph (a)
of the third paragraph of Article 4 thereof) without reference to any
limitation of liability contained in the last paragraph of Article 4 or
Article 22 thereof;

(2) aprees, subject to the terms and conditions of the Assignment,
to pay all rentals, casualty payments, liquidated damages, indem-
nities and other moneys (other than the rental payment, if any,
payable to any or all Builders within five business days after a Clos-
ing Date) provided for in the Lease (which moneys are hereinafter
called the Payments) due and to become due under the Lease in
respect of the Units leased thereunder, directly to the Vendor to be
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applied as provided in the oecurlty Documents, at P. O. Box 2258
Two Hopkins Plaza, Ba1t1more Maryland 21203 attention of Cor-
porate Trust Department (or to such other address as may be fur-
nished in writing to the unders1gned by the Vendor) ; it being hereby
agreed that the undersigned’s obligation to pay all the aforesaid Pay-
ments is absolute and uncond1t10na1 -

(3) agrees, subject to the terms and conditions of the Assignment,
that the Vendor shall be entitled to the benefits of, and to receive
and enforce performance of all of the covenants to be performed
by the undersigned under the Lease as though the Vendor were
named therein as the Owner-Trustee

(4) agrees that the Payments shall not be subject to any rlght of
setoff or counterclaim or other defense which the undersigned might
have against the Owner-Trustee or otherwise, and the payment
thereof to the Vendor shall be final and shall not be subject to, and
the undersigned hereby agrees to indemnify the Vendor against, any
liens, charges or claims of any nat re whatsoever (other than liens,
charges or claims created or mcurred by the Vendor not arising out
of the transactions contemplated by the Security Documents, the
Lease or the Assignment) resultm'g from a breach by the under
signed of its obligations under the Lease prior to or pari passu with
the right.of the Vendor to apply such Payments, as provided in the
Assignment ;

}

(5) agrees that any rlghts acquired by the undersigned, by sub-
rogation or otherwise, agalnst the Owner-Trustee under the Security
Documents or with respect to any |of the Units by reason of any
payment made by the undersigned pursuant hereto may not be
exercised until the Vendor has been paid all sums payable to it under
the Security Documents; -

(6) agrees that the Vendor shall not, by virtue of the Ass1gnment
or this Consent and Agreement be or become subject to any liability

or obligation under the Lease or otherwise;

(7) agrees that the Lease shall inot, without the prior written
consent of the Vendor, be amended termmated or modified, or any
action be taken or omltted by the undersigned, the taking or omission
of which might result in any alteratlon or impairment of the obliga-
tions of the Lessee under the Lease Whlch are intended to satisfy the
obligations of the Owner-Trustee under the Security Documents, the
obligations of the Owner—Trustee under the Assignment or the
obligations of the Lessee under this Consent and Agreement or of
any of the rights created by any thereof ; and
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(8) will (i) execute, deliver and/or furnish all notices, certifi-
cates, communications, instruments, agreements, legal opinions and
other documents and papers required to be executed, delivered and/
or furnished by it (or its counsel) pursuant to the provisions of the
Security Documents and (ii) do all such acts and execute and deliver
all such further assurances required to be done and/or executed and
delivered by it pursuant to the provisions of any thereof.

This Agreement may be executed in several counterparts, each of
which when so executed shall be deemed an original, and such counter-
parts together shall constitute one and the same instrument.

This Consent and Agreement, when accepted by the Vendor by
signing the acceptance at the foot hereof, shall be deemed to be a
contract under the laws of the State of New York and, for all pur-
poses, shall be construed in accordance with the laws of said State.

Dated as of November 1, 1975

AMERICAN RAIL Box CAR COMPANY,

Vice President

[CORPORATE SEAL]

Attest:
Accepted:
" MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, AS AGENT,
by s
Assistant Vice President

[CORPORATE SEAL]

Attest:

Corporate Trust Officer
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STATE OF ILLINOIS, ss.
COUNTY OF COOK,

On this day of -, 19715, before me personally appeared

, to me personally known, who, being by me duly sworn,

says that he is Vice Pres. Flnance & Treas. of AMERICAN RAIL

BOX CAR COMPANY, that the sea'l affixed to the foregoing instru-

ment is the corporate seal of said corporation and that said instrument

was signed and sealed on behalf of said corporation by authority of

its Board of Directors and he acknovlvledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

Notary Public

[NOTARIAL SEAL]

My Commission expires
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CONDITIONAL SALE AGREEMENT dated as of November 1,
1975, among PULLMAN INCORPORATED (Pullman-Standard divi-
sion), a Delaware corporation (hereinafter called the Vendor or
Builder as more particularly set forth in Article 1 hereof), UNITED
StaTES TrRUST COMPANY OF NEW YORK, a New York corporation,
not individually but solely in its capacity as Trustee (hereinafter,
together, with its successors and assigns, being called the Owner-
Trustee) under a Trust Agreement dated as of the date hereof
(hereinafter called the Trust Agreement) with General Electric
Credit Corporation, a New York corporation (hereinafter called
the Owner), and BURLINGTON NORTHERN INC., a Delaware corpo-
ration (hereinafter called the Guarantor.)

WHEREAS the Builder agrees to construct, sell and deliver to the
Owner-Trustee, and the Owner-Trustee agrees to purchase, in acecor-
dance with the terms and provisions hereof, the railroad equipment de-
seribed in Annex B hereto to the extent not excluded herefrom under
the provisions hereof (hereinafter called the Equipment) ;

WHEREAS the Owner-Trustee and the Guarantor are entering into
Conditional Sale Agreements dated as of the date hereof (hereinafter
called the Other Agreements} with ACF Industries, Incorporated,
PACCAR Inc. and FMC Corporation, respectively ;

WHEREAS the Owner-Trustee is entering into a lease dated as of the
date hereof with American Rail Box Car Company (hereinafter called
the Lessee) in substantially the form annexed hereto as Annex C (here-
inafter called the Lease) ;

WHEREAS the Guarantor is willing to guarantee to the Vendor the
due and punctual payment of all sums payable by, and the due and punc-
tual performance of all other obligations of, the Owner-Trustee under
this Agreement (except for its obligations under subparagraph (a) of
Article 4 hereof) and has joined in this Agreement for the purpose of
setting forth the terms and conditions of such guaranty and making
certain further agreements as hereinafter set forth;



Now, THEREFORE, in c(\)[nsideration of the mutual covenants and
agreements hereinafter set forth,|the parties hereto do hereby agree
as follows:

ARTICLE 1. Asszgnment‘, Deﬁmtwns The parties hereto contem-
plate that the Owner- Trustée will furnlsh that portion of the Purchase
Price (as defined in Artlcle‘ 4 hereof) of the Equipment as is required
under subparagraph (a) of the thlrd paragraph of Article 4 hereof
and that an amount equal to the balance of the Purchase Price shall
be paid to the Builder by ah assaglnee of the Builder’s right, title and
interest under this Agreement pursuant to an Agreement and Assign-
ment dated as of the date hereof between the Builder and Mercantile-
Safe Deposit and Trust Con[npany, ‘as agent (said Agreement and As-
signment being hereinafter called the Assignment and said agent being
hereinafter sometimes called the Assignee, the parties for which the
Assignee is acting as being hereinafter called the Investors, and the
Finance Agreement dated as of the date hereof under which the As-
signee is so acting being herelalinafter called the Finance Agreement).

In case of such assignment, the Owner-Trustee will assign to
the Vendor, as security for the payment and performance of all the
Owner-Trustee’s obligations thereunder, all right, title and interest of
the Owner-Trustee in and tojthe Lease, pursuant to an Assignment of
Lease and Agreement in substantially the form of Annex D hereto
(hereinafter called the Lease Assig!nment) and the Lessee will enter
into a Lessee’s Consent and {Agreement (hereinafter called the Con-
sent) in the form attached to the Lease Assignment.

The term “Builder”, whenever used in this Agreement, means, both
before and after any assignment of its rights hereunder, the party
hereto which has manufactur{ed the|Equipment and any successor or
successors for the time being to its manufacturing properties and busi-
ness. The term “Vendor”, Whetnever used in this Agreement, means, be-
fore any such assignment, the/Builder and, after any such assignment,
both any assignee or assignees for the time being of such particular as-
signed rights as regards such 'rights, |and also any assignor as regards
any rights hereunder that are retained or excluded from any assign-
ment. Any reference herein toa'this Algreement or any other agreement
shall mean said agreement and all amendments and supplements hereto
or thereto then in effect.
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ARTICLE 2. Construction and Sale. Pursuant to this Agreement,
the Builder shall construct the Equipment at its plant set forth in An-
nex B hereto, and will sell and deliver to the Owner-Trustee, and the
Owner-Trustee will, as hereinafter provided, purchase from the Builder
and accept delivery of and pay for the Equipment, each unit of which
shall be constructed in accordance with the specifications referred to
in Annex B hereto and in accordance with such modifications thereof
as may be agreed upon in writing among the Builder, the Owner-
Trustee and the Lessee (which specifications and modifications, if any,
are hereinafter called the Specifications). The Builder represents and
warrants that the design, quality and component parts of each unit of
the Equipment shall conform, on the date of completion of manufacture
thereof, to all United States Department of Transportation and Inter-
state Commerce Commission requirements and specifications and to all
standards recommended by the Association of American Railroads rea-
sonably interpreted as being applicable to railroad equipment of the
character of such unit, and each such unit will be new railroad equip-
ment,

ARTICLE 8. Inspection and Delivery. The Builder will deliver the
units of the Equipment to the Owner-Trustee at the place or places
specified in Annex B hereto (or if Annex B does not specify a place
or places, at the place or places designated from time to time by the
Owner-Trustee}, freight charges, if any, prepaid, in accordance with
the delivery schedule set forth in Annex B hereto; provided, however,
that delivery of any unit of the Equipment shall not be made until this
Agreement and the Lease have been filed and recorded pursuant to Sec-
tion 20c of the Interstate Commerce Act and the Finance Agreement
shall have been executed and delivered; provided further, that the
Builder shall have no obligation to deliver any unit of Equipment here-
under subsequent to the commencement of any proceedings specified in
clause (¢} or (d) of Article 16 hereof or the occurrence of any event of
default (as described in Article 16 hereof), or event which, with the
lapse of time and/or demand, could constitute such an event of default.

The Builder’s obligation as to time of delivery is subject, however,
to delays resulting from causes beyond the Builder’s reasonable control,
including but not limited to acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or
civil commotion, sabotage, strikes, differences with workmen, accidents,




fire, flood, explosion, damage to plant, equipment or facilities, delays
in receiving necessary materlals or, delays of carriers or subcontrac-
tors.

Any Equipment not dehvered accepted and settled for on or prior
to August 1, 1976, shall be excluded herefrom and the Owner-Trustee
shall be relieved of its obhgatlon to purchase and pay for such Equip-
ment. If any Equipment shall be excluded herefrom pursuant to the
immediately preceding sentence, the Builder, the Guarantor and the
Owner-Trustee shall execute an agreement supplemental hereto limit-
ing this Agreement to the Equipment not so excluded herefrom.

During construction, the Equipment shall be subject to inspection and
approval by the authorized inspectors of the Owner-Trustee (who may
be employees or agents of the Lesseela) and the Builder shall grant to
such authorized inspectors reasonablp access to its plant. The Builder
agrees to inspect all materlals used in the construction of the Equip-
ment in accordance with the standard quality control practices of the
Builder. Upon completion of each unit or of a number of units of the
Equipment, such unit or unitsishall be presented to an inspector of the
Owner-Trustee for inspection at the place specified for delivery of such
unit or units, and if each such' unit conforms to the Specifications, re-
quirements and standards aﬁphcable thereto, such inspector or an
authorized representative of the Owner-Trustee (who may be an em-
ployee or agent of the Lessee) 'shall execute and deliver to the Builder
a certificate of acceptance (hereinafter called the Certificate of Accep-
tance) stating that such unit or units have been inspected and accepted
on behalf of the Owner-Trustee| and are marked in accor-
dance with Article 10 hereof; 'p['rovided, however, that the Builder shall
not thereby be relieved of its warranty|referred to in Article 14 hereof;
and provided, further, that no ceirtlﬁcate of acceptance shall be delivered
prior to the date on which sald unit olr units may be delivered as set
forth in the first proviso of the ﬁrst palragraph of this Article 3. By §2
of the Lease, the Owner-Trustee is appomtlng the Lessee its agent to
inspect and accept delivery of the Equipment. Acceptance of any unit
of Equipment by the Lessee (or,its emlployees or agents, as aforesaid)
shall be deemed to be acceptance of such junit by the Owner-Trustee.

On delivery of each such uni‘t heret}nder at the place specified for
delivery and due execution and dehvery of a Certificate of Acceptance
in respect thereof, the Builder shall have no further responsibility for,
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nor hear any risk of, any damage to or the destruction or loss of such
unit; provided, however, that the Builder shall not thereby be relieved
of its warranty referred to in Article 14 hereof.

ARTICLE 4. Purchase Price and Payment. The base price or prices
per unit of the Equipment are set forth in Annex B hereto. Such base
price or prices are subject to such increase or decrease as is agreed
to by the Builder, the Lessee and the Guarantor; provided, however,
that such base prices may not be increased by more than 109% without
the consent of the Investors. The term “Purchase Price” as used herein
shall mean the base price or prices as so increased or decreased. If on
any Cloging Date (as hereinafter defined in this Article) the aggregate
Purchase Price of Equipment for which settlement has theretofore
been and is then being made under this Agreement and the Other
Agreements would, but for the provisions of this sentence, exceed the
Maximum Purchase Price specified in Annex A hereto (or such higher
amount to which the Owner-Trustee and the Guarantor may at their
option agree), the partie f

s hereto (and any assignee of the Builder)
shall enter into an agreement excluding from this Agreement or the
Other Agreements such unit or units of Equipment then proposed to
be settled for and specified by the Owner-Trustee, as will, after giv-
ing effect to such exclusion, reduce such aggregate Purchase Price un-
der this Agreement and the Other Agreements to not more than the
Maximum Purchase Price specified in Annex A hereto (or such higher
amount as aforesaid), and the Guarantor and the Owner-Trustee shall
have no further obligation or liability in respect of units so excluded.

The Equipment shall be settled for in not more than five groups of
units of Equipment delivered to and accepted by the Owner-Trustee.
The term “Closing Date” with respect to any such group shall mean
the date or dates set forth in Item 2 of Annex A hereto or such other
dates specified by the Lessee by ten days’ written notice (such notice
specifying the aggregate Purchase Price of such group) with the con-
currvence of the Owner-Trustee, the Assignee and the Builder, but in
no event shall such date be later than August 1, 1976. The term
“Group”, as used herein, shall mean the group of units of Equipment
being settled for on any Closing Date. The place of each closing shall be
determined by mutual agreement among the parties hereto.




Subject to the terms and c‘onditiqns of this Agreement, the Owner-
Trustee hereby acknowledgesi itself to be indebted to the Vendor in the
amount of, and hereby promises to pay in cash to the Vendor at such
place as the Vendor may designate,| the Purchase Price of the Equip-

ment, as follows:

(a) on the Closing Date with respect to each Group an amount
equal to 30% of the aggregate Purchase Price of the units of Equip-
ment in such Group; and \

(b) in 30 semiannual 1tnstalm nts, as hereinafter provided, an
amount equal to the aggregate Purichase Price of the units of Equip-
ment for which settlement is then being made, less the aggre-
gate amount paid or payable with| respect thereto pursuant to sub-
paragraph (a) of this paragraph

The Purchase Price of each unit of Equipment shall bear interest
from the 30th day after the axﬁerage date on which the units of Equip-
ment in the Group in which such unit shall be settled for are available
for delivery and acceptance to the Closing Date in respect thereof, at
a rate per annum equal to the rate which Manufacturers Hanover Trust
Company, New York, New Yolrk, charges for 90-day unsecured loans
to large corporate borrowers of the highest credit standing from time
to time in effect during the pelriod such interest is payable; provided,
however, that changes in such {rate occurring during the ten business
days next preceding the Closing{Date shall be disregarded. Such interest
in respect of any unit of Equipment shall be payable within five business
days of the Closing Date in respect thereof. The term “business days”
as used herein means calendar days, excluding Saturdays, Sundays and
any other day on which banking institutions in New York, New York,
are authorized or obligated to remain closed.

The portion of the Purchase Price payable pursuant to subparagraph
(b) of the preceding paragraph| ( hereln called the Conditional Sale In-
debtedness) shall be payable on‘ each August 1 and February 1, com-
mencing August 1, 1976, to and 1nc1ud1ng February 1, 1991 (or if any
such date is not a business day,fon the|next succeedmg business day),
each such date being hereinafter called a Payment Date. The unpaid




balance of the Conditional Sale Indebtedness shall bear interest from
the Closing Date in respect of which such indebtedness was incurred
at the rate of 1014 % per annum. Such interest on the unpaid balance of
the Conditional Sale Indebtedness shall be payable, to the extent ac-
crued, on February 1, 1976, and on each Payment Date thereafter. The
instalments of Conditional Sale Indebtedness payable on each Payment
Date shall each be calculated so that the aggregate of Conditional Sale
Indebtedness and interest payable on each Payment Date shall be sub-
stantially equal and such instabments of Conditional Sale Indebtedness
shall completely amortize the Conditional Sale Indebtedness; provided,
however, that in calculating the amount of Conditional Sale Indebted-
ness payable on the first Payment Date, it shall be assumed, for the
sake of such caleulation only, that interest has acerued thereon for a
full six-month period.

All interest under this Agreement shall be calculated on the basis
of a 360-day year of twelve 30-day months.

The Owner-Trustee will pzw interest, to the extent legally enforce-
able, at the rate of 11%4 % per annum upon all amounts remaining
unpaid after the same &:]mll have become due and payable pursuant to
the terms hereof, or such lesser amount as shall be legally enforceable,
anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be made in such
coin or currency of the United States of America as at the time of pay-
ment bh&lﬂ be legal tender for the payment of public and private debts.
Except as provided in Article 7 hereof, the Owner-Trustee shall not
have the privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

fombd

The obligation of the Owner-Trustee to pay to the Vendor any amount
"r"equwwﬂ to be paid pursuant to this Article with respect to any Group
is 8 pwmv ally subject to the fulfillment, on or before the Closing l)ate
; pect of such Group, of the cloging conditions set forth in Pa:
ymph 6 of the Participation Agreement dated as of the date h@.reof
(hereinafter called the Participation Agreement), among the Lessee,
the Guarantor, the Qwner and the Owner-Trustee {(any of which may
be waived by the Owner-Trustee, and payment by the Owner-Trustee
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of the amount specified in subparagraph (a) of the third paragraph
of this Article with respect to such Group shall be conclusive evidence
" that such eonditions have been fulfilled or irrevocably waived).

Notwithstanding any otherl provision of this Agreement (including,
but not limited to, any provision of| Articles 16 and 17 hereof), it is
understood and agreed by thé Vendor that the liability of the Owner-
Trustee for all payments to be made by it under and pursuant to this
Agreement, with the exceptions only| of the payments to be made pur-

suant to subparagraph (a) ofithe thi]lrd paragraph of this Article 4 and
any payment required to be made pursuant to the proviso to the last

paragraph of Article 13 hereof ; shall +ot exceed an amount equal to, and
shall be payable only out of, the “income and proceeds from the Equip-

ment”, and such payments shall be mlade by the Owner-Trustee only to
the extent that the Owner-Trustee or any assignee of the Owner-Trustee

shall have actually received sufficient “income or proceeds from the
Equipment” to make such payments, Except as provided in the next

preceding sentence, the Vendor agrees that the Owner-Trustee shall
have no personal liability to make any payments under this Agreement

whatsoever except from the ¢ income and proceeds from the Equipment”
to the extent actually received by the G)wner Trustee or any assignee of
the Owner-Trustee. In addltloin the Vendor agrees that the Owner-
Trustee

(i) .makes no representation or warranty, and is not responsible
for, the due execution, vahdlty, sufﬁmency or enforceability of the
Lease insofar as it relates tol the Lessee (or any document relative
thereto) or of any of the Lessee’s obhgatlons thereunder or under
this Agreement, insofar as it relatesl to the Lessee (or any document
relative thereto), or any of the Guarantor’s obligations hereunder,
and

(ii) shall not be responsable for |the performance or observance
by the Lessee or the Guarantor of any of their respective agreements,
representations, indemnities, obhgatlons or other undertakings un-
der the Lease; it being understood bhat as to all such matters the
Vendor will look solely to the Wendor s rights under this Agreement
against the Guarantor and the Equipment and to the Vendor’s rights
under the Lease and the Lease Assignment against the Lessee and
the Equipment.
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As used herein the term “income and proceeds from the Equipment”
shall mean

(i) if one of the events of default specified in Article 16 hereof
shall have occurred and while it shall be continuing, so much of the
following amounts as are indefeasibly received by the Owner-Trustee
or any assignee of the Owner-Trustee at any time after any such

event and during the continuance thereof :
{a) all amounts of rental and amounts in respect of Casualty

Oceurrences (as defined in Article 7 hereof) paid for or with
respect to the Equipment pursuant to the Lease and any and all
other payments received under §10 or any other provision of the
Lease and
(b) any and all payments or proceeds received for or with
respect to the Equipment as the result of the sale, lease or other
disposition thereof, after deducting all costs and expenses of such
sale, lease or other disposition, and
(ii) at any other time only that portion of the amounts referred
to in the foregoing clauses (a) and (b) (not including amounts paid
by the Guarantor to the Owner-Trustee as reimbursement of sums
paid by the Owner-Trustee on account of prior defaults under para-
graph (a) of Article 16) as are indefeasibly received by the Owner-
Trustee or any assignee of the Owner-Trustee and as shall equal the
portion of the Conditional Sale Indebtedness (including prepayments
thereof required in respect of Casualty Qccurrences) and/or interest
thereon due and payable on the date such amounts were required to
be paid pursuant to the Lease or as shall equal any other payments
then due and payable under this Agreement;
it being understood that “income and proceeds from the Equipment”
shall in no event inelude amounts referred to in the foregoing clauses
(a) and (b) which were received by the Owner-Trustee or any assignee
of the Owner-Trustee prior to the existence of such an event of default
which exceeded the amounts required to discharge that portion of the
Conditional Sale Indebtedness (including prepayments thereof required
in respect of Casualty Occurrences) and/or interest thereon due and
payable on the date on which amounts with respect thereto received
by the Owner-Trustee or any assignee of the Owner-Trustee were re-
quired to be paid to it pursuant to the Lease or which exceeded any
other payments due and payable under this Agreement at the time such
amounts were payable under the Lease. Nothing contained herein limit-
ing the liability of the Owner-Trustee shall derogate from the right
of the Vendor to proceed against the Equipment or the Guarantor as




provided for herein for the full unpaid Conditional Sale Indebtedness
of the Equipment and interes‘t thereon and all other payments and ob-
ligations hereunder. Notwithstandiﬁg anything to the contrary con-
tained in Article 16 hereof, the Vendor agrees that in the event it shall
obtain a judgment against thé Owner-Trustee for an amount in excess
of the amounts payable by thé Owner-Trustee pursuant to the limita-
tions set forth in this paragraph, it will, accordingly, limit its execution
of such judgment to amountsipayable pursuant to the limitations set
forth in this paragraph.

ARTICLE 5. Security Interest in the Equipment. The Vendor shall
and hereby does retain a securlty interest in and to the Equipment until
the Owner-Trustee shall have made all its payments under this Agree-
ment and shall have kept and performed all its agreements herein con-
tained, notwithstanding any provision of this Agreement limiting the
liability of the Owner-Trustee :[md notwithstanding the delivery of the
Equipment to and the possessiox‘m and use thereof by the Owner-Trustee
and the Lessee as provided in this Agreement. Such retention of security
interest is solely to secure performanceof the Owner-Trustee of its obli-
gations under this Agreement (without regard to any provision of this
Agreement limiting the liability; of theOwner-Trustee), and beneficial
ownership of the Equipment shall be and remain in the Owner-Trustee
subject to such performance. Any and|all additions to the Equipment
(other than any special devicesl,‘ racks| or assemblies at any time at-
tached or affixed to any unit of{ the Equipment, the cost or purchase
price of which is not included in the Pl'llrchase Price of such unit and
which are not required for the ‘operation or use of such unit by the
Interstate Commerce Commissiqh, the |United States Department of
Transportation or any other applicable regulatory body), and any and
all parts installed on and additions and replacements made to any unit
of the Equipment shall constitutejaccessions to the Equipment and shall
be subject to all the terms and conditions of this Agreement and in-
cluded in the term “Equipment” a‘s used in this Agreement.

Except as otherwise specifically provided in Article 7 hereof, when
and only when the Vendor shall have been paid the full Conditional
Sale Indebtedness, together with linterest and all other payments as
herein provided, and all the Owner-Trustee’s obligations herein con-
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tained shall have been performed, absolute right to the possession of,
title to and property in the Equipment shall pass to and vest in the

Owner-Trustee, ipso facto without fuither transfer or action on the

part of the Vendor. However, the Vendor, if so requested by the
Owner-Trustee at that time, will (a) execute a bill or bills of sale for
the Equipment releasing its security interest therein and transferring
its title thereto and property therein to the Owner-Trustee, or upon
its order, free of all liens, security interests and other encumbrances
created or retained hereby or otherwise created by the Vendor and
deliver such bill or bills of sale to the Owner-Trustee at its address
referred to in Article 21 hereof and (b) execute and deliver at the
same place, for filing, recording or depositing in all necessary public
offices, termination statements or other such instrument or instruments
in writing as may be necessary or appropriate in order then to make
clear upon the public records the title of the Owner-Trustee to the
Equipment. In addition, at that time, the Vendor will pay to the Owner-
Trustee any money paid to the Vendor pursuant to Article 7 hereof and
not therefore applied as therein provided. The Owner-Trustee hereby
waives and releases any and all rights, existing or that may be ac-
quired, in or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such bill or bills of sale or instrument or
instruments or to file any certificate of payment in compliance with any
law or statute requiring the filing of the same, except for failure to
execute and deliver such bill or bills of sale or instrument or instru-
ments or to file such certificate within a reasonable time after written
demand by the Owner-Trustee.

ArricLe 6. Tawes. Whether or not any of the transactions con-
templated hereby are consummated, the Owner-Trustee agrees to pay,
and to indemnify and hold the Vendor harmless from, all taxes, assess-
ments, fees and charges of any nature whatsoever, together with any
penalties, fines, additions to tax or interest thereon, howsoever imposed,
whether levied or imposed upon the Owner-Trustee, the Owner, the Ven-
dor, the Lessee, the trust estate created by the Trust Agreement
or otherwise, by any Federal, state or local government or governmental
subdivision in the United States or by any foreign country or subdivi-
sion thereof, upon or with respect to: any unit of the Equipment or
any part thereof ; the purchase, ownership, delivery, leasing, possession,

Lom s




use, operation, transfer of title, return or other disposition thereof; the
rentals, receipts or earnings arising|therefrom; or this Agreement, the
Assignment, the Lease, the Lease Assignment, any payment made pur-
suant to any such agreemen{t, or the property, the income or other
proceeds received with respecf% to the [Equipment (all such taxes, assess-
ments, fees, charges, penalties, fines, additions to tax and interest
imposed as aforesaid being herelnalfter called “Taxes”); excluding,
however: (i) Taxes of the United States or of any state or political
subdivision thereof and (if and to the extent that any person indemni-
fied hereunder is entitled to alcredit therefor against its United States
Federal income taxes) of any forelgn country or subdivision thereof,
imposed on or measured solely by the net income or excess profits of
the Vendor other than Taxes tarlsmg out of or imposed in respect of
the receipt of indemnification payménts pursuant to this Agreement,
provided that such Taxes of any foreign country or subdivision thereof
incurred as a result of the indemnified party being taxed by such foreign
country or jurisdiction on its world-wide income without regard to the
transactions contemplated by this Agreement shall be excluded whether
or not the indemnified party is entitled to a credit against its United
States Federal income taxes; (11) any Taxes imposed on or measured
by any fees or compensation réceived by the Vendor; and (iii) Taxes
which are imposed on or measured solely by the net income of the Ven-
dor if and to the extent that such Taxes are in substitution for or reduce
the Taxes payable by any other persoln which the Owner-Trustee has

not agreed to pay or indemnify againstpursuant to this Article 6.

If claim is made against the Vendor for any Taxes indemnified
against under this Article 6, the Vendor shall promptly notify the
Owner-Trustee. If reasonably réquested by the Owner-Trustee in writ-
ing, the Vendor shall, upon receipt of any indemnity satisfactory to
it for all costs, expenses, losses, legal and accountants’ fees and disburse-
ments, penalties, fines, additions to tax and interest, and at the expense
of the Owner-Trustee contest in good falth the validity, applicability
or amount of such Taxes by (a) ,res1st1lng payment thereof if possible,
(b) not paying the same except|under |protest, if protest is necessary
and proper, and (¢) if payment is made, using reasonable efforts to
obtain a refund thereof in appropriate |administrative or judicial pro-
ceedings, or both. The Owner-Trustee may also contest, at its own ex-
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pense, the validity, applicability or amount of such Taxes in the name
of the Vendor; provided that, no proceeding or actions relating to such
contest shall be commenced (nor shall any pleading, motion, brief or
other paper be submitted or filed in the name of the Vendor in any
such proceeding or action) without the prior written- consent of the
Vendor. If the Vendor shall obtain a refund of all or any part of such
Taxes previously reimbursed by the Owner-Trustee in connection with
any such contest or an amount representing interest thereon, the Vendor
shall pay the Owner-Trustee the amount of such refund or interest
net of expenses; provided, however, that no event of default set forth
in Article 16 hereof and no event which with notice or lapse of time or
both would constitute such an event of default shall have cccurred and
be continuing.

In case any report or return is required to be made with respect to
any obligation of the Owner-Trustee under this Article 6 or arising
out of this Article 6, the Owner-Trustee shall either make such report
or return in such manner as will show the interests of the Vendor in
the Equipment or shall promptly notify the Vendor of such requirement
and shall make such report or return in such manner as shall be satis-
factory to the Vendor. All costs and expenses (including legal and ac-
countants’ fees) of preparing any such return or report shall be borne
by the Owner-Trustee.

All of the obligations of the Owner-Trustee under this Article 6 shall
survive and continue, notwithstanding payment in full of all amounts
due under this Agreement.

The obligations of the Owner-Trustee under this Article 6 are subject
to the limitations contained in the last paragraph of Article 4 hereof
and in Article 22 hereof.

ARTICLE 7. Maintenance; Casualty Occurrences; Insurance. Sub-
ject to the limitations contained in Article 22 hereof, the Owner-Trustee
agrees that, at its own cost and expense, it will maintain and keep
each unit of the Equipment in good order and repair.

In the event that any unit of the Equipment shall be worn out, lost,
stolen, destroyed, irreparably damaged or permanently rendered unfit
for use, from any cause whatsoever, or seized, confiscated, taken or




requisitioned by condemnation or ot}llerwise resulting in loss of posses-
sion by the Lessee for a period of 90 consecutive days, except requisi-
tion for use by the United States Government (such occurrences being
herein called Casualty Occurrences), the Owner-Trustee shall, prompt-
ly after it shall have received [notice from the Lessee or otherwise been
informed that such unit has suﬁ'ered a Casualty Occurrence cause the
Vendor to be fully informed in regard thereto. On the next succeeding
February 1 or August 1, or if such notice is received by the Owner-
Trustee within 15 days of such next succeedmg February 1 or August
1, then on the February 1 or Augulst 1 immediately following such
next succeeding February 1 or lAugust 1, (hereinafter called a Casualty
Payment Date), the Owner-Trustee shall, subject to the limitations con-
tained in the last paragraph of Art1c‘1e 4 hereof, pay to the Vendor a
sum equal to the Casualty Valuc (as hereinafter defined in this Article)
of such unit suffering a Casualty Occurrence as of the date of such pay-
ment and shall file, or cause to be ﬁk'ed with the Vendor a certificate
setting forth the Casualty Vaﬁle of such unit. Any money paid to the
Vendor pursuant to this paragraph shall be applied to prepay without
penalty or premium, ratably in accordance with the unpaid balance of
each instalment, the Condltloqal Sale Indebtedness, and the Owner-
Trustee will promptly furnish to the Vendor and the Guarantor a re-
vised schedule of payments of Condltlo‘nal Sale Indebtedness and inter-
est thereafter to be made, calculﬁated as provided in the fifth paragraph
of Article 4 hereof. In the event itof the 1‘*equ1s1t10n for use by the United
States Government of any unit of Equlpment all of the Owner-Trustee’s
obligations hereunder with respect to jsuch unit shall continue to the
same extent as if such requisition had not occurred.

Upon payment by the Owner-Trustee to the Vendor of the Casualty
Value of any unit of the Equlﬁment having suffered a Casualty Oc-
currence, absolute right to the possessnon of, title to and property in
- such unit shall pass to and vest in the Owner-Trustee without further
transfer or action on the part of the Vendor, except that the Vendor,
if requested by the Owner-Tru[stee will execute and deliver to the
Owner-Trustee, at the expense of the Owner Trustee, an appropriate
instrument confirming such passage to the Owner-Trustee of all the
Vendor’s right, title and interest in such|unit, free of all liens, security
interests and other encumbrancesl, created or retained hereby or other-
wise created by the.Vendor, .in|recordable -form, in order that the
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Owner-Trustee may make clear upon the public record the title of the
Owner-Trustee to such unit.

The Casualty Value of each unit of the Equipment suffering a Cas-
ualty Occurrence shall be deemed to be that portion of the original Pur-
chase Price thereof remaining unpaid on the date as of which such
Casualty Value shall be determined (without giving effect to any pre-
payment or prepayments theretofore made under this Article), plus
interest accrued thereon but unpaid as of such date. For the purpose
of this paragraph, each payment of the Purchase Price in respect of
Equipment made pursuant to Article 4 hereof shall be deemed to be
a payment on each unit of the Equipment in like proportion as the orig-
inal Purchase Price of such unit bears to the aggregate original Pur-
chase Price of the Equipment.

Any insurance proceeds or condemnation payments received and
retained by the Vendor in respect of units suffering a Casualty Occur-
rence shall be deducted from the amounts payable by the QOwner-Trustee
to the Vendor in respect of Casualty Occurrences pursuant to the
second paragraph of this Article. If the Vendor shall receive any in-
surance proceeds or condemnation payments in respect of such units
suffering a Casualty Occurrence either after the Owner-Trustee shall
have made payments pursuant to this Article without deduction for
such insurance proceeds or condemnation payments, or in excess of the
Casualty Value (after taking into account payments by the Owner-
Trustee under this Article 7), the Vendor shall promptly pay such
insurance proceeds or condemnation payments to the Owner-Trustee.
All ingurance proceeds or condemnation payments or such excess re-
‘ceived by the Vendor in respect of any unit or units of Equipment not
suffering a Casualty Occurrence shall be paid to the Owner-Trustee
upon proof satisfactory to the Vendor that any damage to such unit in
respect of which such proceeds were paid has been fully repaired.

ARTICLE 8. Obligations of Guarantor. The Guarantor represents
and warrants to the Vendor that the rentals and other obligations under
the Lease have been calculated so as to provide for the due and punc-
tual payment of the Conditional Sale Indebtedness and interest thereon
and the due and punctual performance of all other obligations of the
Owner-Trustee under this Agreement (except the obligations of the




 Owner-Trustee under subparagraph (a) of the third paragraph of
Article 4 hereof) and that, pursuant to the Lease Assignment, the
Vendor will have the indefeasible riéht to apply such rental payments
and other payments under the Lease [to the payment of the Conditional
Sale Indebtedness and interest thereon and the payment of such other
obligations under this Agreement The Guarantor, for value received,
hereby unconditionally guarantees to the Vendor that the Conditional
Sale Indebtedness and interest thereorll will be duly and punctually paid
when due and all other obligations of the Owner-Trustee will be duly
and punctually performed (except for the obligations of the Owner-
Trustee under subparagraph (a) of the third paragraph of Article 4
hereof), whether at stated maturlty or by declaration or otherwise, by
the due and punctual paymentof the rentals and the due and punctual
performance of the other obligations of the Lessee under the Lease, ir-
respective of any enforcement égainst the Owner-Trustee of any of the
rights of the Vendor hereunder.\{

The Guarantor hereby agrees that its aforesaid guaranty hereunder
shall be unconditional (and shall not be subject to any defense, setoff,
counterclaim or recoupment Wﬁatsoever) irrespective of the genuine-
ness, validity, regularity or enforceablhty of this Agreement, the Lease,
the Lease Assignment, any failure of the Lessee to make its rental or
other payments under the Leaslre to thele Vendor pursuant to the Lease
Assignment or failure of the Liessee to perform any other obligation
under the Lease for any reason| whatsoever (including termination of
the Lease by operation of law or otherwise) or any interference with
the right of the Vendor to apply such rental or other payments as pro-
vided in the Lease Assignment and irrespective of the last paragraph
of ‘Article 4 and Article 22 hereof or any other circumstances which
might otherwise limit the recourse of the Vendor to the Owner-Trustee.
The Guarantor hereby waives diligence, presentment, demand of pay-
ment, protest, any notice of any ass1gnment hereof in whole or in part
or of any default hereunder and|all’ notlces with respect to this Agree-
ment and all demands whatsoever hereunder. No waiver by the Vendor
of any of its rights hereunder and no action by the Vendor to enforce
any of its rights hereunder or fahlure to take, or delay in taking, any
such action shall affect the obhgatlons of the Guarantor hereunder. The
Guarantor hereby agrees that any rights that it may acquire by reason
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of performance of its obligations hereunder, by subrogation or other-
wise, may not be exercised against the Owner-Trustee under this Agree-
ment or with respect to any of the units of the Equipment.

ARTICLE 9. Reports and Inspections. On or before April 1 in each
year, commencing with the year 1976, the Owner-Trustee shall, subject
to the provisions of Article 22 hereof, cause to be furnished to the Ven-
dor an accurate statement (a) setting forth as at the preceding Decem-
ber 31 the amount, description and numbers of all units of the Equip-
ment then subject to this Agreement, the amount, description and
numbers of all units of the Equipment that have suffered a Casualty
Occurrence or to the knowledge of the Owner-Trustee are then under-
going repairs (other than running repairs) or have been withdrawn
from use pending repairs (other than running repairs) during the pre-
ceding calendar year (or since the date of this Agreement in the case
of the first such statement) and such other information regarding the
condition and state of repair of the Equipment as the Vendor may rea-
sonably request and (b) stating that, in the case of all Equipment re-
paired or repainted during the period covered by such statement, the
numbers and markings required by Article 10 hereof have been pre-
served or replaced. The Vendor shall have the right, by its agents, to
inspect the Equipment and the Owner-Trustee’s records with respect
thereto at such reasonable times as the Vendor may request during the
term of this Agreement.

ArticLE 10. Marking of Equipment. The Owner-Trustee will
cause each unit of the Equipment to be kept numbered with the identify-
ing number of the Lessee as set forth in Annex B hereto, or, in the
case of Equipment not there listed, such identifying number as shall
be set forth in any amendment or supplement hereto extending
this Agreement to cover such Equipment, and will keep and maintain,
plainly, distinetly, permanently and conspicuously marked on each side
of each unit, in letters not less than one inch in height, the words “Own-
ership Subject to a Security Agreement Filed under the Interstate
Commerce Act, Section 20¢” or “Owned by a Bank or Trust Company
under a Security Agreement Filed under the Interstate Commerce
Act, Section 20¢” or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto as from time
to time may be required by law in order to protect the Vendor's in-
terest in the Equipment and its rights under this Agreement. The
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Owner-Trustee will not permit any 'such unit to be placed in operation
or exercise any control or dothinion over the same until such markings
- shall have been made thereon and will replace or will cause to be re-
placed promptly any such markmgé which may be removed, defaced
or destroyed. The Owner-Trustee will not permit the identifying num-
ber of any unit of the Equlptnent t0 be changed except in accordance
with a statement of new number or numbers to be substituted therefor,
which statement previously shall ha\IIe been filed with the Vendor and
filed, recorded and deposited by the ®wner Trustee in all public offices

where this Agreement shall have been filed, recorded and deposited.

Except as provided in the| immediately preceding paragraph, the
Owner-Trustee will not allow!the name of any person, association or
corporation to be placed on any unit of the Equipment as a designation
that might be interpreted as a claim [of ownership; provided, however,
that the Equipment may be lettered with the names or initials or other
insignia customarily used by the Lessee or its affiliates.

The obligations of the Owner—Trustee under this Article are subject
to the limitations contained in Artlcle 22 hereof.

ARTICLE 11. Compliance w}th Laws and Rules. During the term
of this Agreement, the Owner-Trustee will comply, and will cause every
lessee or user of the Equ1pmeﬁt to comply, in all respects (including,
without limitation, with respect to the use, maintenance and operation
of the Equipment) with all laws of the jurisdictions in which its or
such lessees’ or users’ operations involtring the Equipment may extend,
with the interchange rules of the Association of American Railroads
and with all lawful rules of the United States Department of Trans-
portation, the Interstate Commérce Commission and any other legisla-
tive, executive, administrative br judicial body exercising any power
or jurisdiction over the Equiprrt;ent, to the extent that such laws and
rules affect the title, operation or use of|the Equipment, and in the event
that such laws or rules require any alteration, replacement or addition
of or to any part on any unit of the Equipment, the Owner-Trustee
will, or will cause the Lessee to, conform therewith at no expense to
the Vendor; provided, however,that the Owner-Trustee or the Lessee
may, in good faith, contest the validity|or application of any such law
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or rule in any reasonable manner which does not, in the opinion of the
Vendor, adversely affect the property or rights of the Vendor under
this Agreement.

The obligations of the Owner-Trustee under this Article are subject
to the limitations contained in Article 22 hereof.

ARTICLE 12.  Possession and Use. The Owner-Trustee, so long as an
event of default shall not have occurred and be continuing under this
Agreement, shall be entitled, from and after delivery of the Equipment
by the Builder to the Owner-Trustee, to the possession of the Equipment
and the use thereof, but only upon and subject to all the terms and
conditions of this Agreement.

The Owner-Trustee may lease the Equipment to the Lessee as per-
mitted by, and for use as provided in, the Lease, but the rights of the
Lessee and its permitted assigns under the Lease shall be subordinated
and junior in rank to the rights, and shall be subject to the remedies,
of the Vendor under this Agreement. The Lease shall not be amended
or terminated (except in accordance with its terms) without the prior
written consent of the Vendor.

Subject to the rights of the Lessee under the Lease, the Owner-
Trustee may also lease the Equipment to any railroad company, but
only with the prior written consent of the Vendor if the lease is to a
railroad company other than the Guarantor, which consent may be sub-
. ject to the conditions, among other, that (i) such lease shall provide
that the rights of such lessee are made expressly subordinate to the
rights and remedies of the Vendor under this Agreement, (ii) such les-
see shall expressly agree not to assign or permit the assignment of any
unit of the Equipment to service involving the regular operation and
maintenance thereof outside the United States of America and (iii) such
lease shall be assigned to the Vendor as security on terms consistent
with those set forth in Annex D hereto, and in any event satisfactory
to the Vendor.

ARTICLE 13. Prohibition Against Liens. The Owner-Trustee will
pay or discharge any and all sums claimed by any party from, through
or under the Owner-Trustee or its successors or assigns which, if un-
paid, might become a lien, charge or security interest on or with re-
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spect to the Equipment, or any |unit thereof, and will promptly
discharge any such lien, charge or security interest which arises, but
shall not be required to pay or discharge any such claim so long as the
validity thereof shall be contested in good faith and by appropriate legal
proceedings in any reasonablé manner and the nonpayment thereof does
not, in the opinion of the Vendor adversely affect the security interest
of the Vendor in or to the Equipment or otherwise under this Agree-
ment. Any amounts paid by the Vendor in discharge of liens, charges
or security interests upon the| Equipment shall be secured by and under
this Agreement. '

This covenant will not bte, deemed breached by reason of liens
for taxes, assessments or govérnmental charges or levies, in each case
not due and delinquent, or undetermined or inchoate material-
men’s, mechanics’, workmen’s, repaig’men’s or other like liens arising
in the ordinary course of business and, in each case, not delinquent.

The obligations of the Owner—Trustee under this Article 18 are sub-
ject to the limitations contained in Ar:ucle 22 hereof ; provided, however,
that the Owner-Trustee will p'ay or discharge any and all claims, liens,
charges or security interests claimed by any party from, through or
under the Owner-Trustee or the Owner or the successors or assigns of
either of them, not arising out lof the transactions contemplated hereby,
but shall not be required to pay or dlscharge any such claim so long
as the validity thereof shall be I(:ontestlled in good faith and by appropri-
ate legal proceedings in any reasonable manner and the nonpayment
thereof does not adversely affect the|security interest of the Vendor
in or to the Equipment or otherwise under this Agreement.

ARTICLE 14. Indemnities and W\ar'ranties. The Owner-Trustee
shall pay, and shall protect, iﬂdemnii.y and hold the Vendor and any
assignee hereof, and their respective|successors, assigns, agents and
servants (hereinafter called Indemnified Persons), harmless from and
against any and all causes of éction, suits, penalties, claims, demands
or judgments, of any natur(l? whatsoever which may be imposed
on, incurred by or asserted against any Indemnified Person (including
any or all liabilities, obligations, damages, costs, disbursements, ex-
penses (including without limi:tation attorneys’ fees and expenses of
any Indemnified Person) relating thereto) in any way relating to or
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arising, or alleged to arise out of this Agreement or the Equipment,
including without limitation those in any way relating to or arising
or alleged to arise out of (i) the manufacture, eonstruction, purchase,
acceptance, rejection, ownership, delivery, non-delivery, lease, pos-
session, use, operation, condition, sale, return or other disposition of
any unit of Equipment or portion thereof, (ii) any latent and other
defects whether or not discoverable by the Owner-Trustee or the Ven-
dor, (iii) any claim for patent, trademark or copyright infringement,
(iv) any eclaims based on strict liability in tort, {v) any injury to or
the death of any person or any damage to or loss of property on or
near the Equipment or in any manner growing out of or concerned with,
or alleged to grow out of or be connected with, the ownership, use, re-
placement, adaptation or maintenance of the Equipment or of any other
equipment in connection with the Equipment (whether owned oy under
the control of the Owner-Trustee, the Lessee or any other person) or
resulting or alleged to result from the condition of any thereof; (vi) any
violation, or alleged violation, of any provision of this Agreement or of
any agreement, law, rule, regulation, ordinance or restriction, affecting
or applicable to the Equipment or the leasing, ownership, use, replace-
ment, adaptation or maintenance thereof; or (vil) any eclaim arising
out of the Vendor's retention of security interest under this Agreement
or the Lease Assignment; except that the Owner-Trustee shall not
be liable to the Builder in respect of any of the foregoing matters to
the extent liability in respect thereof arises from an act or omission
of the Builder or is covered by the Builder’s patent indemnification re-
ferred to in the last paragraph of this Article 14. The Owner-Trustee
ghall be obligated under this Article 14, irrespective of whether any
Indemnified Person shall also be indemnified with respect to the same
matter under any other agreement by any other person, and the Indem-
nified Person seeking to enforce the indemnification may proceed di-
rectly against the Owner-Trustee under this Article 14 without first
resorting to any such other rights of indemnification. In case any action,
suit or proceeding is brought against any Indemnified Person in connec-
tion with any claim indemnified against hereunder, the Owner-Trustee
may and, upon such Indemnified Person’s request will, at the Owner-
Trustee’s expense, resist and defend such action, suit or proceeding,
or cause the same to be resisted or defended by counsel selected by the
Owner-Trustee and approved by such Indemnified Person, as the case
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may be, and, in the event of any failure by the Owner-Trustee to do
so, the Owner-Trustee shall pay all costs and expenses (including with-
out limitation attorneys’ fees and expenses) incurred by such Indem-
nified Person in connection with such action, suit or proceeding. In the
event the Owner-Trustee is requlred to make any payment under this
Article 14, the Owner-Trustee shall pay such Indemnified Person an
amount which, after deduction of all taxes required to be paid by such
Indemnified Person, as the case may be in respect of the receipt thereof
under the laws of the Umted States or of any political subdivision
thereof (after giving credit for any savings in respect of any such taxes
by reason of deductions, credlts or allowances in respect of the payment
of the expense indemnified agzl%mst, and of any other such taxes as deter-
mined in the sole discretion of the Indemnified Person), shall be equal
to the amount of such paymént. The Vendor and the Owner-Trustee
each agrees to give each other prolmptly upon obtaining knowledge
thereof written notice of any claim or liability hereby indemnified
against. Upon the payment in full of any indemnities as contained in
this Article 14 by the Owner-iTrustele, and provided that no event of
default set forth in Article 16 hereof| (or other event which with lapse
of time or notice or both would constitute such an event of default)
shall have occurred and be céntinuing, it shall be subrogated to any
right of such Indemnified Person in respect of the matter against which
indemnity has been given. Any payme'ants received by such Indemnified
Person from any person as a result of jany matter with respect to which
such Indemnified Person has been indemnified by the Lessee pursuant
to the Lease shall be paid over to the Owner-Trustee to the extent neces-
sary to reimburse the OwnerfTrusteTe for indemnification payments
previously made in respect of such matter.

The indemnities contained in|this Article 14 shall survive the expira-
tion or termination of this Agreement|with respect to all events, facts,
conditions or other circumstances occurring or existing prior to such
expiration or termination and |are expressly made for the benefit of,
and shall be enforceable by any Indemnified Person. None of the in-
demnities in this Article 14 shall be deemed to create any rights of sub-
rogation in any insurer or third fparty a{lgainst the Owner-Trustee there-
for, from or under any Indemr;liﬁed Person, whether because of any

claim paid or defense provided for the benefit thereof or otherwise. The
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obligations of the Owner-Trustee pursuant to the foregoing paragraph
are subject to the provisions of Article 22 hereof.

The Owner-Trustee will bear the responsibility for and risk of, and
shall not be released from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all the Equipment.

The agreement of the parties relating to the Builder’s warranty of
material and workmanship and the agreement of the parties relating
to patent indemnification are set forth in Items 3 and 4 of Annex A
hereto.

ARTICLE 15,  Assignments. Except as provided in the Trust Agree-
ment, the Owner-Trustee will not (a) except as provided in Article 12
hereof, transfer the right to possession of any unit of the Equipment
or (b) sell, agsign, transfer or otherwise dispose of its rights under
this Agreement unless such sale, assignment, transfer or disposition (i)
is made expressly subject in all respects to the rights and remedies of
the Vendor hereunder (including, without limitation, rights and rem-
edies against the Owner-Trustee and the Guarantor) and (ii) provides
that the Owner-Trustee shall remain liable for all the obligations of
the Owner-Trustee under this Agreement. Subject to the preceding
sentence, any such sale, assignment, transfer or digposition may be
made by the Owner-Trustee without the purchaser, assignee or trans-
feree assuming any of the obligations of the Owner-Trustee hereunder.

All or any of the rights, benefits and advantages of the Vendor under

“this Agreement, including the right to receive the payments herein pro-

vided to be made by the Owner-Trustee and the benefits arising from
the undertakings of the Guarantor hereunder, may be assigned by the
Vendor and reassigned by any assignee at any time or from time to
time. No such assignment shall subjeet any assignee to, or relieve the
Builder from, any of the obligations of the Builder to construct and
deliver the Fquipment in accordance herewith or to respond to its war-
ranties and indemnities contained or referred to in Article 14 hereof,
or relieve the Owner-Trustee of its obligations to the Builder contained
in Articles 2, 3, 4, 6 and 14 hereof, Annex A hereto and this Article
15, or any other obligation which, according to its terms and context,
is intended to survive an assignment.




Upon any such assignment by the Vendor, either the assignor or
the assignee shall give written notice to the Owner-Trustee and the
Guarantor, together with a éounterpart or copy of such assignment,
stating the identity and post, office address of the assignee, and such
assignee shall, by virtue of such ass1gnment acquire all the assignor’s
right, title and interest in and to the Equipment and this Agreement,
or in and to a portion thereof, [ as the|case may be, subject only to such
reservations as may be contained in such assignment. From and after
the receipt by the Owner-Trustee anld the Guarantor, respectively, of
the notification of any such aésignmqnt, all payments thereafter to be
made by the Owner-Trustee or the Guarantor under this Agreement
shall, to the extent so assigned, be made to the assignee in such manner
as it may direct. ‘

The Owner-Trustee and the Guarantor recognize that it is the custom
of railroad equipment manufacturers or sellers to assign agreements
of this character and understand that the assignment of this Agree-
ment, or of some of or all the rights of the Vendor hereunder, is contem-
plated. The Owner-Trustee and the Guarantor severally represent, for
the purpose of assurance to anyl person, firm or corporation considering
the acquisition of this Agreement or of all or any of the rights of the
Vendor hereunder, and for the purpose of inducing such acquisition,
that in the event of such as51gnment by the Vendor as hereinbefore
provided, the rights of such asmgnee to the entire unpaid Conditional
Sale Indebtedness or such part thereof as may be assigned, together
with interest thereon, as well as any other rights hereunder which may
be so assigned, shall not be subJect to any defense, setoff, counterclaim
or recoupment, by the Owner-Trustee or the Guarantor, as the case may
be, whatsoever arising out of |any b#reach of any obligation of the
Builder with respect to the Equ1pment or the manufacture, construc-
tion, delivery or warranty ther’eof or| with respect to any indemnity
herein contained, nor subject to any defense, setoff, counterclaim or re-
coupment whatsoever arising by reason of any other indebtedness or
liability at any time owing to th‘le Owner-Trustee or the Guarantor, as
the case may be, by the Builder. Any and all such obligations, howsoever
arising, shall be and remain enforceable by the Owner-Trustee or the
Guarantor, as the case may be, against and only against the Builder.

If the Builder shall not recen[ze on any Closing Date the aggregate
Purchase Price in respect of all of the Equlpment proposed to be settled
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for on such Closing Date, the Builder will promptly notify the Owner-
Trustee and the Guarantor of such event and, if such amount shall not
have been previously paid, the parties hereto will, upon the request of
the Builder, enter into an appropriate written agreement with the
Builder excluding from this Agreement those units of Equipment whose
aggregate Purchase Price shall not have been received, and the Guar-
antor will, not later than 90 days after such Closing Date, pay or cause
to be paid to the Builder the aggregate Purchase Price of such units,
together with interest thereon from such Closing Date to the date of
payment by the Guarantor at the highest prime rate of interest charged
by any of the four New York City banks having the largest total assets
in effect on the date such payment is due, and all right and title in
and to those units of Equipment shall be vested in the Guarantor or
other purchaser thereof.

ArticLe 16, Defaults. In the event that any one or more of the
following events of default shall oceur and be continuing, to wit:

(a) the Owner-Trustee shall fail to pay or cause to be paid in full
any sum payable by the Owner-Trustee pursuant to the prmw*"-"“ :
of Art 4 and T hereof ( Jrrmp@f:‘twe of the provisions of Article 4
or 22 hereof or any other provision of this A ent limiting the
liability of the Owner-Trustee) when pay ment thereof shall VruL" due
hereunder and such default shall continue for ten business days after
the date such payment is due and payable;

(b} the Owner-Trustee, the Guarantor or the » ghall, for
more than 30 days after the Vendor shall have d ed in Wn-‘ I3
performance thereof, fail or refuse to comply with any other cove-
nant, agreement, term or provision of this Agreement (i respective of
the provisions n[’ Article 4 or 22 hereof or any other pr ovision of this
Agreement limiting the liability of the Owner-Trustee), the Lease As-
signment or the Consent, or any covenant, agreement, term or pro-
vigion of the Participation Agreement made expressly for the benefit
of the Vendor, on its part to be kept and performed or to make pro-
vision satisfactory to the Vendor for such compliance

{e) a petition for reorganization under Section 77 of the Bank-
ruptey Act, as now constituted or as said Section 77 may be hereafter
amended, shall be filed by or against the Guarantor mn.,l, unless such
petition shall have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (butf then only so long as such stay shall continue
in force or such ineffectiveness shall continue), all the obligations
of the Guarantor under this Agreement shall not have been and shall




not continue to have been |duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees appomted (whether
or not subject to ratlﬁcatlon) in \such proceedings in such manner
that such obligations shalllhave the same status as obligations in-
curred by such trustee or trustees within 30 days after such appoint-
ment, if any, or 60 days after such petition shall have been filed,
whichever shall be earlier; |

(d) any other proceeding shall|be commenced by or against the
Owner-Trustee, the Guarantor or the Lessee for any relief which in-
cludes, or mlght result in, any modlﬁcatlon of the obligations of the
Guarantor, the Owner-Trustee or the Lessee hereunder or under the
Lease under any bankruptcy or insolvency laws, or laws relating to
the relief of debtors, readyustment of 1ndebtedness reorganizations,
arrangements, composutlons ‘or extensmns (other than a law which
does not permit any readjustment of the obligations of the Owner-
Trustee or the Guarantor under this Agreement or of the Lessee
under the Lease), and, unless such proceedings shall have been dis-
missed, nullified, stayed or otherw1se rendered ineffective (but then
only so long as such stay shall continue in force or such ineffective-
ness shall continue), all the\obhgatlons of the Owner-Trustee, the
Guarantor or the Lessee as the case may be, under this Agr eement
or the Lease shall not have been and shall not continue to have been
duly assumed in writing, pursuant to a court order or decree, by a
trustee or trustees or recelver or receivers appointed (Whether or
not subject to ratification) for the |Owner-Trustee, the Guarantor
or the Lessee, as the case may be, or|for their respective property in
connection with any such proceedmgs in such manner that such
obligations shall have the same status as obligations incurred by such
trustee or trustees or receiver or recelvers within 30 days after such
appointment, if any, or 60 days after such proceedings shall have

|
been commenced, whichever shall be earlier; or

(e) an event of default shall have occurred and be continuing
under an Other Agreement;

then at any time after the oceurrence of such an event of default. the
Vendor may, upon five days’ ertten notlce to the Owner-Trustee, the
Lessee and the Guarantor and upon compliance with any legal require-
ments then in force and applicable to such action by the Vendor, (i)
cause the Lease immediately upon such| notice to terminate (and the
Owner-Trustee and the Guarantor each lacknowledges the right of the
Vendor to terminate the Lease) and/or (ii) declare (hereinafter called
a Declaration of Default) the entire unpald Conditional Sale Indebted-
ness, together with the interest thereon then accrued and unpaid, im-

|
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mediately due and payable, without further demand, and thereafter
the aggregate of the unpaid balance of such indebtedness and interest
shall bear interest from the date of such Declaration of Default at the
rate per annum specified in Article 4 hereof as being applicable
to amounts remaining unpaid after becoming due and payable, to the
extent legally enforceable. Upon a Declaration of Default, the Vendor
shall be entitled to recover judgment for the entire unpaid balance of
the indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment out
of any property of the Owner-Trustee (subject to the provisions of the
last paragraph of Article 4 hereof and of Article 22 hereof) or
the Guarantor wherever situated. The Owner-Trustee or the Guaran-
tor, as the case may be, shall promptly notify the Vendor of any event
which has come to its attention which constitutes, or with the giving
of notice and/or lapse of time could constitute, an event of default
under this Agreement.

The Vendor may, at its election, waive any such event of default and
its consequences and rescind and annul any Declaration of Default or
notice of termination of the Lease by notice to the Owner-Trustee, the
Lessee and the Guarantor in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been if no
such event of default had occurred and no Declaration of Default or
notice of termination of the Lease had been made or given. Notwith-
standing the provisions of this paragraph, it is expressly understood
and agreed that time is of the essence of this Agreement and that no
such waiver, rescission or annulment ghall extend to or affect any other
or subsequent default or impair any rights or remedies consequent
thereon.

ARTICLE 17, Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, in compliance with any man-
datory legal requirements then in force and applieable to the action to
be taken by the Vendor, take or cause to be taken, by its agent or agents,
immediate possession of the Equipment, or one or more of the units
thereof, without liability to return to the Owner-Trustee or the Guaran-
tor any sums theretofore paid and free from all elaims whatsoever, ex-
cept as hereinafter in this Article 17 expressly provided, and may
remove the same from possession and use of the Owner-Trustee, the
Lessee or any other person and for such purpose may enter upon the




premises of the Lessee or any lother premises where the Equipment may
be located without judicial process if this can be done without breach
of the peace, and may use and emploly in connection with such removal
any supplies, services and aids and any available trackage and other

facilities or means of the Owﬁer-Tru|stee the Guarantor or the Lessee.

In case the Vendor shall demand possess1on of the Equipment pur-
‘suant to this Agreement and shall de51gnate a reasonable point or points
for the delivery of the Eqmpment to the Vendor, the Owner-Trustee
shall, subject to the provisions|of Artlcle 22 hereof, at its own expense
and risk, forthwith and in the usual manner (including, but not by
way of limitation, giving prompt telegraphlc and written notice to the
Association of American Railroads and all railroads having possession
of any of the Equipment to xl'eturn Lthe Equipment), cause (a) the
Equipment to be moved to and assembled at such location as shall be
designated by the Vendor an[d shalll there deliver the Equipment
or cause it to be delivered to the Vendor and (b) the Equipment to
be moved to such interchange ﬂ01nt or| points as shall be designated by
the Vendor upon any sale, lease or other disposal of all or any part
of the Equipment by the Vendm‘f At the option of the Vendor, the Ven-
dor may keep the Equipment Qn any of the lines or premises of the
Guarantor or the Lessee until the Vendor shall have leased, sold
or otherwise disposed of the sarrr;e, and for such purpose the Guarantor
agrees to furnish, and the Less;ee has|agreed to furnish pursuant to
the Lease, without charge for rent or storage, the necessary facilities
at any point or points selected by the Vendor reasonably convenient
to the Guarantor or the Lessee, as the case may be, and to permit inspec-
tion of the Equipment by the Ve\ndor, the Vendor’s representatives and
prospective purchasers and users. This ﬁgreement to deliver the Equip-
ment and furnish facilities as hléreinbefore provided is of the essence
of the agreement between the parties, and, upon application to any court
of equity having jurisdiction in the premises, the Vendor shall be en-
titled to a decree requiring specific performance hereof. The Owner-
Trustee and the Guarantor hereby expressly waive any and all claims
against the Vendor and its agent or agents for damages of whatever
nature in connection with any retakmg of any unit of the Equipment
in any reasonable manner.

At any time during the continuance of a Declaration of Default, the
Vendor (after retaking possession of the Equipment as hereinbefore
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in this Article 17 provided) may, at its election and upon such notice
as is hereinafter set forth, retain the Equipment in satisfaction of the
entire Conditional Sale Indebtedness and make such disposition thereof
as the Vendor shall deem fit. Written notice of the Vendor’s election
to retain the Equipment shall be given to the Owner-Trustee and the
Guarantor by telegram or registered mail, addressed as provided in
Article 21 hereof, and to any other persons to whom the law may require
notice, within 30 days after such Declaration of Default. In the event
that the Vendor should elect to retain the Equipment and no objection
is made thereto within the 30-day period described in the second proviso
below, all the Owner-Trustee’s rights in the Equipment shall thereupon
terminate and all payments made by the Owner-Trustee and the Guar-
antor may be retained by the Vendor as compensation for the use of
the Equipment; provided, however, that if the Owner-Trustee before
the expiration of the 30-day period described in the proviso below,
should pay or cause to be paid to the Vendor the total unpaid balance of
the Conditional Sale Indebtedness, together with interest thereon ae-
crued and unpaid and all other payments due under this Agreement,
then in such event absolute right to the possession of, title to and prop-
erty in the Equipment shall pass to and vest in the Owner-Trustee;
provided, further, that if the Owner-Trustee, the Guarantor or any
other persons notified under the terms of this paragraph object in writ~
ing to the Vendor within 30 days from the receipt of notice of the
Vendor's election to retain the Equipment, then the Vendor may not so
retain the Equipment, but shall sell, lease or otherwise dispose of it or
continue to hold it pending sale, lease or other disposition as hereinafter
provided or as may otherwise be permitted by law. If the Vendor shall
not have given notice to retain as hereinabove provided or notice of in-
tention to dispose of the Equipment in any other manner, it shall be
deemed to have elected to sell the Equipment in accordance with the
provisions of this Article 17,

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and
upon reasonable notice to the Owner-Trustee, the Guarantor and any
other persons to whom the law may require notice of the time and place,
may sell the Equipment, or one or more of the units thereof, free from
any and all claims of the Owner-Trustee, the Guarantor, the Lessee
or any other party claiming from, through or under the Owner-Trustee,




30

the Guarantor or the Lessee, ?t law|or in equity, at public or private
sale and with or without adveg*tisem?nt as the Vendor may determine;
provided, however, that if, prior to such sale and prior to the making
of a contract for such sale, the Ownér-Trustee should tender full pay-
ment of the total unpaid balance of tlhe Conditional Sale Indebtedness,
together with interest thereon accrued and unpaid and all other pay-
ments due under this Agreeme’:nt as well as expenses of the Vendor in
retaking possession of, removmg, storlng, holding and preparing the
Equipment for, and otherwise arranging for, the sale and the Vendor’s
reasonable attorneys’ fees, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall pass to and vest
in the Owner-Trustee. The proceeds of such sale or other disposition,
less the attorneys’ fees and any other lexpenses incurred by the Vendor
in retaking possession of, removmg, storing, holding, preparing for sale
and selling or otherwise disposing of the Equipment, shall be credited
on the amount due to the Vendor under, the provisions of this Agreement

and the balance, if any, shall be rpaid tothe Owner-Trustee.

Any sale hereunder may belheld or conducted at New York, New
York, at such time or times| as the Vendor may specify (unless
the Vendor shall specify a different place or places, in which case the
sale shall be held at such place|or places as the Vendor may specify),
in one lot and as an entirety or in separate lots and without the necessity
of gathering at the place of sale the property to be sold, and in general
in such manner as the Vendor may determine, so long as such sale shall
be in a commercially reasonable manner. The Vendor, the Owner-
Trustee or the Guarantor may bid for and become the purchaser of
the Equipment, or any unit! thereof so offered for sale. The
Owner-Trustee and the Guarantor shall be given written notice of such
sale not less than ten days prior jthereto, by telegram or registered mail
addressed as provided in Article{21 hereof. In the event that the Vendor
shall be the purchaser of the Equipment, it shall not be accountable
to the Owner-Trustee or the Guarantor| (except to the extent of surplus
money received as hereinafter pfowded in this Article 17), and in pay-
ment of the purchase price therefor the [Vendor shall be entitled to have
credited on account thereof all or any part of sums due to the Vendor
hereunder. From and after the déte of any such sale, the Owner-Trustee
shall, subject to the provisions of Artlcle 22 hereof, pay to the Vendor
the per diem interchange (purshant to the Interchange Rules of the

i
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Association of American Railroads) for each unit of Equipment which
- shall not have been assembled, as hereinabove provided, by the date of
such sale for each day from the date of such sale to the date of delivery
to the purchaser at such sale.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and
each and every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may be deemed
expedient by the Vendor. All such powers and remedies shall be cumula-
tive, and the exercise of one shall not be deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor in
the exercise of any such power or remedy and no renewal or extension
of any payments due hereunder shall impair any such power or remedy .
or shall be construed to be a waiver of any default or an acquiescence
therein. Any extension of time for payment hereunder or other indul-
gence duly granted to the Owner-Trustee or the Guarantor shall not oth-
erwise alter or affect the Vendor’s rights or the Owner-Trustee’s or
the Guarantor’s obligations hereunder. The Vendor’s acceptance of any
payment after it shall have become due hereunder shall not be deemed
to alter or affect the Owner-Trustee’s or the Guarantor’s obligations
or the Vendor’s rights hereunder with respect to any subsequent pay-
ments or default therein.

If, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to
it under the provisions of this Agreement, the Owner-Trustee shall pay
the amount of such deficiency to the Vendor upon demand, together with
the interest from the date of such demand to the date of payment at
the highest prime rate of interest charged by any of the four New York
City banks having the largest total assets in effect on the date such
demand was made, and, if the Owner-Trustee shall fail to pay such
deficiency, the Vendor may bring suit therefor and shall be entitled to
recover a judgment therefor against the Owner-Trustee. If, after apply-
ing as aforesaid all sums realized by the Vendor, there shall remain
a surplus in the possession of the Vendor, such surplus shall be paid
to the Owner-Trustee or the Guarantor, as the case may be, to the extent
of their respective interests therein. The Owner-Trustee will pay all
reasonable expenses, including attorneys’ fees, incurred by the Vendor




in enforcing its remedies under the‘ terms of this Agreement. In the
event that the Vendor shall bring any suit to enforce any of its rights
hereunder and shall be entitled 1|Jo judgment, then in such suit
the Vendor may recover reasonable expenses, including reasonable
attorneys’ fees, and the amount thereof shall be included in such judg-
ment. The provisions of this paragraph are subject to the limitations
of the liability of the Owner ‘Trustee contained in the last paragraph
of Article 4 hereof and in Article 22 hereof.

The Vendor shall forbear exercising its rights to declare the unpaid
indebtedness hereunder due and payable in accordance with the provi-
sions of the first paragraph of} Artlcle 16 hereof and its remedies under
this Article 17, if such rlghts and remedies arise out of an eévent of
default pursuant to subparagraph (b}) of the first paragraph of Article
16 hereof or of an Other Agreement caused by default by the Lessee
pursuant to subparagraph B of the first paragraph of §10 of the Lease
(other than an event of default caused by a default in the payment of
any monetary obligation dueLunder‘the Lease) or pursuant to sub-
paragraph (d) of the first paragraph of Article 16 hereof (other
than an event of default caused by| a proceeding commenced by or
against the Owner-Trustee or the Guarantor specified in said sub-
paragraph (d) or caused by a/false representation of the Guarantor),
if, and so long as, all of the condltlons set forth in the last two para-
graphs of §10 of the Lease sha{ll be dl}ly and punctually complied with.

The foregoing provisions of this Article 17 are subject in all respects
to all mandatory legal requlrer}lents at the time'in force and applicable
thereto.

ARTICLE 18. Applicable Sta;te Lows. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is
not overridden by applicable Federal law) shall as to such jurisdiction
be ineffective, without modlfylng the remaining provisions of this
Agreement. Where, however, the conﬂlctmg provisions of any such
applicable law may be waived, lthey are hereby waived by the Owner-
Trustee and the Guarantor to the full extent permitted by law, it being
the intention of the parties hereto that this Agreement shall be deemed
to be a conditional sale and enforced as such.

Except as otherwise provided in this‘ Agreement, the Owner-Trustee
and the Guarantor, to the full extent permitted by law, hereby waive
all statutory or other legal requirements for any notice of any kind,
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notice of intention to take possession of or to sell or lease the Equipment,
or any one or more units thereof, and any other requirements as to
the time, place and terms of the sale or lease thereof, any other require-
ments with respect to the enforcement of the Vendor’s rights under this
Agreement and any and all rights of redemption.

ARTICLE 19. Recording. Subject to the provisions of Article 22
hereof and the proviso contained in §15 of the Lease, the Owner-Trustee
will {a} cause this Agreement, any agsignments hereof and any amend-
ments or supplements hereto or thereto to be filed and recorded in accor-
dance with Section 20c of the Interstate Commerce Act, (b) from time
to time do and perform any other act and execute, acknowledge, deliver,
file, register, deposit and record any and all further instruments re-
quired by law or reasonably requested by the Vendor for the purpose
of proper protection, to the satisfaction of counsel for the Vendor, of
its title to the Equipment and its rights under this Agreement or for
the purpose of carrying out the intention of this Agreement and (c)
promptly furnish to the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the Vendor.

ARrTICLE 20.  Article Headings,; Effect and Modification of Agree-
ment; Amendments. All article headings are inserted for convenience
only and shall not affect any construction or interpretation of this
Agreement.

Thiz Agreement, including the Annexes hereto, exclusively and com-
pletely states the rights of the Vendor, the Owner-Trustee and the
Guarantor with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment. No varia-
tion or modification of this Agreement and no waiver of any of its pro-
visions or conditions shall be valid unless in writing and signed by duly
authorized representatives of the Vendor, the Owner-Trustee and the
Guarantor. '

ARTICLE 21, Nofice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it at the following specified addresses:

{a) to the Owner-Trustee, at 130 John Street, New York, New
York 10038, attention of Corporate Trust and Agency Division, with
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copies to the Owner at P. O Box 8300 Stamford, Connecticut 06904,
attention of Manager—Operatlons Leasmg and Industrial Loan
Financing and attention of Loan Ofﬁcer—Rall

(b) to the Guarantor, 176 East|Fifth Street, St. Paul, Minnesota
55101, attention of Ass1stant Vice|President, Fmanclal Planmng,

(¢) to the Builder, at the address specified in Item 1 of Annex
A hereto,

(d) to any assignee of fhe Vendor or of the Owner-Trustee, at
such address as may have |been furnlshed in writing to the Owner-

Trustee, or the Vendor, as the case may be, and to the Guarantor, by
such assignee,

(e) to the Lessee, at 300 South Wacker Drive, Chicago, Illinois
60606,

or at such other address as may have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 22. I'mmunities; 'Satisfaction of Undertakings. No re-
course shall be had in respect |of any|obligation due under this Agree-
ment, or referred to herein, against any incorporator, stockholder, di-
rector or officer, as such, past, present or future, of the Owner-Trustee,
the Guarantor or the Builder|(or Vendor), whether by virtue of any
constitutional provision, statute or rule of law, or by enforcement of
any assessment or penalty or otherwise all such liability, whether at
common law, in equity, by any constltultlonal provision, statute or other-

‘wise, of incorporators, stockholders, directors or officers, as such, being
forever released as a condition of and as consideration for the execution
of this Agreement. '

The covenants of the Owner-Trustee under the first paragraph of
Article 7, the second, fifth and; seventh paragraphs of Article 17, and
under Articles 6, 9,10 ,11, 13,[14 and 19 hereof and any and all obli-
gations at any time arising thereunderl shall be deemed satisfied in full
in all respects (except, in the case of| Article 13 hereof, as set forth
in the last paragraph thereof), and be of no further force or effect
in so far as they involve personal liability of the Owner-Trustee, other
than out of “income and proceeds fram the Equipment” (as defined
in Article 4 hereof), upon the' execution and delivery of the Lease
(whether or not the Lease shall thereaffter be amended, terminated or




35

otherwise modified and irrespective of the genuineness, validity, regu-
larity or enforceability of the Lease) ; provided, however, that such cov-
enants and obligations shall be deemed covenants of the Owner-Trustee
within the meaning of subparagraphs (a) and (b) of the first para-
graph of Article 16 hereof (it being the intention of the parties hereto
that neither the Owner-Trustee nor any of its properties shall be subject
to any liability for any breach or alleged breach by it of any such cove-
nant or obligation except out of the “income and proceeds from
the Equipment”, but that any such breach may be made the basis of
an event of default under said Article 16). The execution and delivery
of the Lease shall be presumed conclusively to have occurred, for the
purpose of this Article 22, upon the delivery to the Owner-Trustee by
the Vendor of written confirmation to such effect signed by the Vendor.
The Guarantor shall be liable in respect of its guaranty hereunder for
such obligations under said Articles regardless of whether or not the
Lease provides for the discharge of such obligations or is in effect and
irrespective of any limitation of the liability of the Owner-Trustee con-
tained in the last paragraph of Article 4 hereof or in this Article 22.
No waiver or amendment of the Lessee’s undertakings under the Lease
shall be effective unless joined in by the Vendor.

It is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary notwithstanding, that
each and all of the representations, undertakings and agreements
herein made on the part of the Owner-Trustee are each and every one
of them made and intended not as personal representations, under-
takings and agreements by the Owner-Trustee, or for the purpose or
with the intention of binding the Owner-Trustee personally but
are made and intended for the purpose of binding only the Trust Estate
as such term is used in the Trust Agreement to the extent provided
in this Agreement, and this Agreement is executed and delivered by
the Owner-Trustee solely in the exercise of the powers expressly con-
ferred upon the Owner-Trustee as trustee under the Trust Agreement;
and that no personal liability or personal responsibility is assumed by
or shall at any time be asserted or enforceable against the

- Owner-Trustee, or the Owner or on account of any representation,
undertaking or agreement of the Owner-Trustee or the Owner, either
expressed or implied, all such personal liability, if any, being expressly




waived and released by the Vendor and by all persons claim-
ing by, through or under the! Vendor; provided, however, that the Ven-
dor or'any person claiming by, through or under it, making claim here-
under, may look to said Trust Estate for satisfaction of the same. Noth-
ing contained in this paragraph shall limit, restrict or impair the rlghts
of the Vendor to take all actions to enforce the rights and remedies
provided for herein and to birlng suit and obtain a judgment agalnst
the Owner-Trustee (provided that neither the Owner-Trustee in its
fiduciary or individual capac1ty nor the Owner shall have any personal
liability on any such Judg'rnen"c and the satisfaction thereof shall be lim-
ited to the Trust Estate, including any interest therein of the Owner-
Trustee or the Owner) or to foreclose the lien and security interest
created by this Agreement orfotherwise realize upon the Trust Estate,
including the right to proceed against the Equipment or the Les-
see under the Lease or the Guarantor hereunder.

ARTICLE 23. Representatwn and Warranty of Builder. The
Builder hereby represents and Warrajnts to the Owner-Trustee, its sue-
cessors and assigns, that this Agreerllnent is duly authorized by it and
lawfully executed and delivered by ilt for a valid consideration, that,
assuming due authorization, jexecution and delivery by the Owner-
Trustee and the Guarantor, this Agreement is, in so far as the Builder
is concerned, a legal, valid and existing agreement binding upon the

Builder in accordance with its terms.

ARTICLE 24. Law Governinyg. The terms of this Agreement and all
rights and obligations hereunder sha]l be governed by the laws of the
State of New York; provided, howeverl' that the parties shall be entitled
to all rights conferred by Sectron 20c|of the Interstate Commerce Act
and such additional rights arising out |of the filing, recording or deposit
hereof, if any, and of any a551gnmentT hereof as shall be conferred by
the laws of the several Jurlsdlctlons 1n which this Agreement or any
assignment hereof shall be ﬁled recorded or deposited or in which any
unit of Equipment shall be located, and any rights arising out of the
marking of the Equipment.

ARTICLE 25. FExecution. TI{iis Agreement may be executed in any
number of counterparts, each of Whic}'l.l so executed shall be deemed to
be an original, and such counterparts together shall constitute but one
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and the same contract, which shall be sufficiently evidenced by any such
original counterpart. It shall not be necessary for all parties hereto to
execute all counterparts or the same counterpart so long as each party
shall execute and deliver counterparts to each other party. Although
for convenience this Agreement is dated as of the date first above writ-
ten, the actual date or dates of execution hereof by the parties hereto
is or are, respectively, the date or dates stated in the acknowledgments
hereto annexed.
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IN WITNESS WHEREOF the parties hereto have executed or caused

this instrument to be executed allias of t}!le date first above written.

PULLMAN INCORPORATED
(Pullman-Standard division),

bj ............................................
Vice President

[CORPORATE SEAL]
Attest:
R P ﬁ't's"é'c'%.e“t&%'g'/ ........

: UNITI{*]D STATES TRUST COMPANY OF

. NEW YORK, as trustee,

Assistant Vice President

[CORPORATE SEAL] \[
1
!
?
J

...................................................

'BURLINGTON NORTHERN INC.,

Vice President
[CORPORATE SEAL]

Attest: \
!

Assistant Secretary !
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STATE OF ILLINOIS,
COUNTY OF COOK,

«]*

On this day of , 1975, before me personally ap-
peared , to me personally known, who, being by
me duly sworn, says that he is Vice President of PULLMAN INCORPO-
RATED (Pullman-Standard division), that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by au-
thority of its Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of said corpora-
tion. '

....................................................

[NOTARIAL SEAL]

My Commission expires

STATE OF NEW YORK,
COUNTY OF NEW YORK, |

-

On this .7 day of _;iw , 1975, before me personally ap-
peared  Imznz R. Scocca  , to me personally known, who, being by
me duly sworn, says that{he is an Assistant Vice President of UNITED
STATES TRUST COMPANY OF NEW YORK, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation by
authority of its By-laws and he acknowledged that the execution of the
foregoing instrument was the free act anq,. deed of said,gﬂ(;rporation.

, "" ! ;j:;’ : I “"

Vi

IR S A R S Y A R R A A

THOMAS B, TAKRZEWSKY
Notary P e of M

[NOTARIALSEAL]
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STATE OF MINNESOTA,
COUNTY OF RAMSEY,

On this day of 1975, before me personally ap-
peared , to me personally known, who, being by me duly
sworn, says that he is Vice President of BURLINGTON NORTHERN INC.,
that one of the seals affixed to the foregcl)ing instrument is the corporate
seal of said corporation, that said instrument was signed and sealed on
behalf of said corporation by author1t3|r of its Board of Directors and

he acknowledged that the executl?n of the foregoing instrument was the
free act and deed of said corporation.

Notary Public

[NOTARIALSEAL]

My Commission expires




ITEM 1:

Iteam 2.

ITEM 8

ANNEX A
TO
CONDITIONAL SALE AGREEMENT

200 South Michigan Avenue, Chicago, Illinois 60604.

December 30, 1975 and such later date or dates as may be
necessary in order to settle for units of Equipment delivered
and accepted after December 20, 1975, and on or prior to
August 1, 1976.

The Builder warrants that the Equipment will be built in ac-
cordance with the requirements, specifications and standards
set forth in Article 2 of the Conditional Sale Agreement to
which this Annex A is attached (hereinafter called this Agree-
ment) and warrants the Equipment will be free from defects
in material (except as to specialties incorporated therein
which were specified or supplied by the Lessee and not manu-
factured by the Builder) and workmanship under normal use
and service, the Builder's obligation under this Item 3 being
limited to making good at its factory any part or parts of any
unit of the Equipment which shall be returned to the Builder
with transportation charges prepaid, within one year after
the delivery of such unit to the Owner-Trustee, and which the
Builder’s examination shall disclose to its satisfaction to have
been thus defective. Except for the obligations and liabilities
of the Builder under Articles 2, 3 and 4 of the Agreement
and Item 4 of this Annex A, the foregoing warranty of the
Builder is expressly in lieu of all other warranties, express
or implied, including any implied warranty of merchantabil-
ity or fitness for a particular purpose, and of all other obliga-
tions or liabilities, and the Builder neither assumes nor au-
thorizes any person to assume for it any other liability in
connection with the construction and delivery of the Equip-
ment except as aforesaid. It is further understood and agreed
that in no event shall the Builder be liable for indirect or
consequential damages of any kind.

The Builder further agrees that neither the inspection as
provided in Article 3 of this Agreement nor any examination



ITEM 4:

nor the acceptance jof any lunits of the Equipment as provided
in said Article 3 spall be {deemed a waiver or a modification
by the Owner-Trustee of any of its rights under this Item 3.

Except in cases of articles|or materials specified by the Lessee
and not manufactutred by tthe Builder and in cases of designs,
systems, processes, |formulae or combinations specified by the
Lessee and not developed‘ or purported to be developed by
the Builder, the Bullder agrees to indemnify, protect and hold
harmless the Ownel-Trustee and, as third party beneficiary
hereof, the Lessee |from %md against any and all liability,
claims, costs, charges and expenses, including royalty pay-
ments and counsel fees, in any manner imposed upon or ac-
cruing against the! Owner-Trustee, the Lessee, its or their
assigns or the users of the Equipment because of the use in
or about the construction or operation of any of the Equip-
ment of any design, system, process, formula, combination,
article or material which ilnfringes or is claimed to infringe
on any patent or other right. Pursuant to the Lease, the Lessee
likewise will indemnify, protect and hold harmless the Vendor
from and against any and |all liability, claims, costs, charges
and expenses, including royalty payments and counsel fees,
in any manner imposed upbn or accruing against the Vendor
because of the use in or about the construction or operation
of any of the Equlp%rnent of any article or material specified
by the Lessee and not manufactured by the Builder or of any
design, system, process, formula or combination specified by
the Lessee and not developed or purported to be developed by
the Builder which infringes or is claimed to infringe on any
patent or other r1ght{ The Builder agrees to and hereby does,
to the extent 1ega113lr possible without impairing any claim,
right or cause of action hereinafter referred to, assign, set
over and deliver to the Lessee every claim, right and cause
of action which the Builder has or hereafter shall have against
the seller or sellers of any designs, systems, processes, form-
ulae, combinations, artlcles or materials specified by the
Lessee and purchased or otherW1se acquired by the Builder
for use in or about the conlstructmn or operation of any of

the Equipment on the ground that any such design, system,




process, formula, combination, article or material or operation
thereof infringes or is claimed to infringe on any patent or
other right. The Builder further agrees to execute and deliver
to the Lessee or the Owner-Trustee or the users of the Equip-
ment all and every such further assurance as may be reason-
ably requested by the Lessee or the Owner-Trustee to more
fully effectuate the assignment and delivery of every such
claim, right and cause of action. The Builder will give notice
to the Lessee of any claim known to the Builder from which
liability may be charged against the Lessee hereunder and the
Owner-Trustee will give notice to the Builder of any claim
known to the Owner-Trustee from which liability may be
charged against the Builder hereunder. Such covenants of in-
demnity shall continue in full force and effect notwithstanding
the full payment of all sums due under this Agreement, the
satisfaction and discharge of this Agreement or the termina-
tion of this Agreement in any manner.

ITeEM 5: The Maximum Purchase Price referred to in Article 4 of the
Conditional Sale Agreement to which this Annex A is attached
is $30,000,000.
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Annex C to
Conditional Sale Agreement

LEASE OF RAILROAD EQUIPMENT

Dated as of November 1, 1975
BETWEEN
AMERICAN RAIL BOX CAR COMPANY
aNp

UNITED STATES TRUST COMPANY OF NEW YORK,

as Trustee
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LEASE OF RAILROAD EQUIPMENT dated as of November 1,
1975, between AMERICAN RAIL Box CAr CoMPANY, a Delaware
corporation (hereinafter called the Lessee), and UNITED STATES
TrusT CoMPANY OF NEW YORK, a New York corporation, as
Trustee (hereinafter, together with its successors and assigns,
called the Owner-Trustee) under a Trust Agreement dated as of
the date hereof (hereinafter called the Trust Agreement), with
GENERAL BELECTRIC CREDIT CORPORATION (hereinafter called the
Owner).

WHEREAS the Owner-Trustee and BURLINGTON NORTHERN INC.
{hereinafter called the Guarantor} are entering into conditional sale
agreements dated as of the date hereof (hereinafter individually called
a Security Document and collectively referred to ag the Security Docu-
ments) with ACF INDUSTRIES, INCORPORATED, PULLMAN INCORPORATED
(Pullman-Standard division), PACCAR INC and FMC CORPORATION
(hereinafter individually called a Builder and collectively referred to
as the Builders), respectively, wherein the Builders agree to manufac-
ture, sell and deliver to the Owner-Trustee the units of railroad equip-
ment described in Schedule A hereto (hereinafter called the Equip-
ment} ; and

WHEREAS the Builders will assign certain of their interests in their
respective Security Documents to Mercantile-Safe Deposit and Trust
Company, as agent (hereinafter, together with its successors and as-

signs, called the Vendor), pursuant to Agreements and Assignments
(hereinafter individually called an Assignment and collectively re-
ferred to as the Assignments) ; and

WHEREAS the Lessee desires to lease all the units of the Equipment,
or such lesser number (hereinafter called the Units) as are delivered
and accepted and settled for under the Security Documents at the
rentals and for the terms and upon the conditions hereinafter provided;
and

WHEREAS the Guarantor agrees to guarantee the obligations of the
Lessee hereunder pursuant to a Guaranty Agreement dated as of the
date hereof (hereinafter called the Guaranty) ; and

WHEREAS the Owner-Trustee will assign this Lease for security to
the Vendor pursuant to an Assignment of Lease and Agreement (here-
inafter called the Lease Assignment) and the Lessee will consent to




the Lease Assignment pursuant to a Lessee’s Consent and Agreement
(hereinafter called the Consent) ;

Now, THEREFORE, in con51derat10n of the rentals to be paid and the
covenants hereinafter mentloned t'o be kept and performed by the
Lessee, the Owner-Trustee hereby leases the Units to the Lessee upon
the following terms and conditions:

§1. Net Lease. This Lease is a net lease. Lessee’s obligation to pay
all rentals and other amountls hereulnder shall be absolute and uncon-
ditional and, except as herein{{ provided, the Lessee shall not be entitled
to any abatement of rent, reduction|thereof or setoff against rent, in-
cluding, but not limited to, abatements, reductions or setoffs due or
alleged to be due by reason of any [past, present or future claims of
the Lessee against the Owner-Trustee or the Owner under this Lease
or under the Security Documents, 1ncLud1ng the Lessee’s rights by subro-
gation thereunder to the respective Blullder or the Vendor or otherwise;
nor, except as otherwise expressly provided herein, shall this Lease ter-
minate, or the respective obligations of the Owner-Trustee or the Lessee
be otherwise affected, by reason of any defect in or damage to or loss
of possession or loss of use or destruction of all or any of the Units
from whatsoever cause, any liebns, encumbrances or rights of others with
respect to any of the Units;|the prohibition of or other restriction
against the Lessee’s use of all or any of the Units, the interference with
such use by any person or entlty, the|invalidity or unenforceability or
lack of due authorization of this Lease, any insolvency of or the bank-
ruptcy, reorganization or similar proceeding against the Lessee, or for
any other cause whether similar or dissimilar to the foregoing,
any present or future law to |the c01|1trary notwithstanding, it being
the intention of the parties hereto that the rents and other amounts
payable by the Lessee hereunder shall continue to be payable in all
events in the manner and at tﬂe times herein provided unless the obli-
gation to pay the same shall be terminated pursuant to the express pro-
visions of this Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and all rights which it may now have or which
at any time hereafter may be conferred upon it, by statute or otherwise,
to terminate, cancel, quit or surrender the lease of any of the Units
except in accordance with the express telarms hereof. Each rental or other
payment made by the Lessee Hereunder shall be final and the Lessee
shall not seek to recover all jor any part of such payment from
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the Owner-Trustee, the Owner, or the Vendor for any reason whatso-
ever.

§2. Delivery and Acceptance of Units. The Owner-Trustee hereby
appoints the Lessee its agent for inspection and acceptance of the Units
pursuant to the Security Documents. Each delivery of a Unit to
the Owner-Trustee under a Security Document shall be deemed to be
a delivery hereunder to the Lessee at the point or points within the
United States of America at which such Unit is delivered to the Owner-
Trustee under such Security Document. Upon such delivery, the Lessee
will cause an employee or agent of the Lessee to inspect the same, and
if such Unit is found to be acceptable, to accept delivery of such unit
on behalf of the Owner-Trustee under such Security Document and itself
hereunder and execute and deliver to the Owner-Trustee a certificate
of acceptance (hereinafter called the Certificate of Acceptance) in ac-
cordance with the provisions of Article 3 of such Security Document,
stating that such Unit has been inspected and accepted on behalf of
the Lessee and the Owner-Trustee on the date of such Certificate of
Acceptance and is marked in accordance with §5 hereof, whereupon
such Unit shall be deemed to have been delivered to and accepted by
the Lessee and shall be subject thereafter to all the terms and conditions
of this Lease.

§3. Rentals. The Lessee agrees to pay to the Owner-Trustee, as
rental for each Unit subject to this Lease, one payment within five busi-
ness days after the date on which such Unit is settled for under
the applicable Security Document (such date of settlement for such Unit
being hereinafter called a Closing Date) and thereafter 31 consecutive
semiannual payments, payable on February 1 and August 1 in each
year commencing February 1, 1976 {or, in the case of any Unit settled
for on or after February 1, 1976, 30 consecutive semiannual payments,
payable on August 1 and February 1 of each year commencing August
1, 1976). The first rental payment shall be in an amount equal to inter-
est (computed on the basis of a 360-day year of twelve 30-day months)
on the Purchase Price (as defined in the Security Documents) of each
Unit from the thirtieth day following the average date on which the
Units in the Group (as defined in the Security Documents) in which
such Unit shall be settled for under the applicable Security Document
are available for delivery and acceptance thereunder to the Closing Date
for such Unit, at a rate per annum equal to the rate which Manufactur-




ers Hanover Trust Company, New| York, New York, charges for 90-
day unsecured loans to large|corporate borrowers of the highest credit
standing from time to time in effect|{for the period such interest is pay-
able; provided, however, that\changes in such prime rate oceurring dur-
ing the ten business days pfecediné the Closing Date shall be disre-
garded; and provided, further, that s'l,uch amount in respect of any Unit
shall be the amount of interest on the Purchase Price thereof due the
Builder thereof pursuant tokﬁ the a;‘)plicable Security Document. The
rental payment payable on February 1, 1976, shall be in an amount
equal to 70% of the Purchase Price|of each Unit then subject to this
Lease multiplied by the daily équivalent of the interest rate per annum
then applicable to the Condltul)nal Sale Indebtedness (as defined in the
Security Documents) (such rate bem'g hereinafter called the Daily Debt
Rate) plus an amount equal to .001205% of the Purchase Price for
each Unit then subject to thisiLease,|in each case for each day elapsed
from the Closing Date with respect ’cio such Unit to February 1, 1976
(computed on the basis of a 360-day year of twelve 30-day months).
The remaining 30 'semianm{al rental payments shall each be in
an amount equal to 4.83514 % of the Purchase Price of each Unit sub-
ject to this Lease on the date of such‘l payment. In the event that any
Unit shall be settled for on or t‘after February 1, 1976, then the rental
payment payable in respect of sald Unit on August 1, 1976, shall be re-
duced by an amount equal to 70% of the Purchase Price of each such
Unit multiplied by the Da11y= Debt |Rate and an amount equal to
.001205% of the Purchase Price of such unit, in each case for each
day elapsed from February 1,11976, to the date such Unit shall have
been settled for.

In addition to the foregoing rentals, the Lessee hereby agrees to pay
to the Owner-Trustee amounts' equal to the amounts required by the
Agent to make the payments provided for in the last sentence of the
penultimate paragraph and in |the last paragraph of Paragraph 4 of
the Finance Agreement on the dates requ1red for such payments in said
Paragraph 4 (without regard tb the limitation of the obligation of the
Owner-Trustee set forth ther{em) and the Owner-Trustee agrees
to apply such rentals for such purposes.

If any of the semiannual rental payment dates referred to above is
not a business day (as such term is defined in the Security Documents)
the semiannual rental payment|otherwise payable on such date shall
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then be payable on the next suecesding business day, and no interest
shall be payable for the period from and after the nominal date for
payment thereof to such next succeeding business day.

Unless the Assignments are not executed and delivered, the Owner-
Trustee irrevocably instructs the Lessee to make all the payments
provided for in this Lease (other than the rental payment, if any, pay-
able within five business days of a Closing Date which rental payment
shall be paid to a Builder for the account of the Owner-Trustee at
such place as that Builder shall specify) to the Vendor, for the account
of the Owner-Trustee, in care of the Vendor, with instructions to the
Vendor (a) first to apply such payments to satisfy the obligations of
the Owner-Trustee under the Security Documents known to the Vendor
to be due and payable on the date such payments are due and payable
hereunder and (b) second, so long as no event of default under any of
the Security Docurnents shall have oceurred and be continuing, to pay
any balance promptly to the Owner-Trustee or to the order of the
Owner-Trustee in immediately available funds at such place as the
Owner-Trustee shall specify in writing, If the Assignments are not
executed and delivered, all payments provided for in this Lease {except
said payment to any or all Builders which shall be paid to such Builder
or Builders as aforesaid) shall be made at such place as the Owner-
Trustee or the Owner shall specify in writing.

The Lessee agrees to make each payment provided for herein as con-
templated by this §8 in immediately available funds at or prior to 11:00
a.m. in the city where such payment is to be made.

$4. Term of Lease. The term of this Lease as to each Unit shall
begin on the date of delivery and acceptance of such Unit hereunder
and, subject to the provisions of §§7, 10 and 13 hereof, shall terminate
on the date on which the final payment of rent in respect thereof is
due pursuant to §3 hereof. The obligations of the Lessee hereunder (in-
cluding, but not limited to, the obligations under §§6, 7, 9 and 14 here-
of ) shall survive the expiration of the term of this Lease.

[

Notwithstanding anything to the contrary contained herein, all
rights and obligations of the Lessee under this Lease and in and to the
Units are subject to the rights of the Vendor under the Security Docu-
ments. If an event of default should occur under any of the Security
Documents, the Vendor may terminate this Lease {or rescind its termi-
nation), all as provided therein.
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§5. Identification Marks, The Lessee will cause each Unit to be
kept numbered with the identifying number set forth in Schedule A
hereto, or in the case of any Unit not there listed such identify-
ing number as shall be set forth in anlly amendment or supplement hereto
extending this Lease to cover such Unit, and will keep and maintain,
plainly, distinctly, permanently and conspicuously marked on each side
of each Unit, in letters not less than one inch in height, the
words, “Ownership Subject to a Sec]lurity Agreement Filed under the
Interstate Commerce Act, Section 20¢”, “Owned by a Bank or Trust
Company under a Security iAgreement Filed under the Interstate
Commerce Act, Section 20¢” {or other appropriate words designated
by the Owner-Trustee, with lappropriate changes thereof and addi-
tions thereto as from time to time may be required by law in order to
protect the Owner-Trustee’s énd thcle Vendor’s title to and property
in such Unit and the rights of Lthe Owner-Trustee under this Lease and
of the Vendor under the Secunty Documents. The Lessee will not place
any such Unit in operation or exerc1se any control or dominion over
the same until such name and Words shall have been so marked on both
sides thereof and will replace plromptly any such name and words which
may be removed, defaced or destroyed. The Lessee will not change the
identifying number of any Unit unldss and until (i) a statement of
new number or numbers to be substituted therefor shall have been filed
with the Vendor and the Owner-Trustlee and filed, recorded and depos-
ited by the Lessee in all public offices vslzhere this Lease and the Security
Documents shall have been filed, reco{'ded and deposited and (ii) the
Lessee shall have furnished the Vendor, and the Owner-Trustee an opin-
ion of counsel to the effect that such statement has been so filed, recorded
and deposited, such filing, recordation nd deposit will protect the Ven-
dor’s and the Owner-Trustee’s |interedts in such Units and no filing,
recording, deposit or giving of notice Wl‘ith or to any other federal, state
or local government or agency thereof is necessary to protect the in-
terests of the Vendor and the Owner-Trustee in such Units.

The Units may be lettered with the names or initials or other insignia
customarily used by the Lessee or its affiliates. Except as above
provided, the Lessee will not allow the ll\lame of any person, association
or corporation to be placed on any Unit as a designation that might
be interpreted as a claim of ownership.
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§6. Tares. Whether or not any of the transactions contemplated
hereby are consummated, the Lessee agrees to pay, and to indemnify
and hold the Owner-Trustee, the Owner, and the Vendor harmless from,
all taxes, assessments, fees and charges of any nature whatsoever,
together with any penalties, fines, additions to tax or interest thereon,
howsoever imposed, whether levied or imposed upon the Owner-Trustee,
the Owner, the Vendor, the Lessee, the trust estate created by the Trust
Agreement or otherwise, by any federal, state or local government or
governmental subdivision in the United States or by any foreign
country or subdivision thereof, upon or with respect to: any Unit or
any part thereof ; the purchase, ownership, delivery, leasing, possession,
use, operation, transfer of title, return or other disposition thereof; the
rentals, receipts or earnings arising therefrom; or this Lease, the Trust
Agreement, the Participation Agreement dated as of the date hereof
among the Lessee, the Guarantor, the Owner-Trustee and the Owner
(hereinafter called the Participation Agreement), the Security Docu-
ments, the Assignments, the assignment hereof to the Vendor, any pay-
ment made pursuant to any such agreement, or the property, the income
or other proceeds received with respect to property held in trust by the
Owner-Trustee under the Trust Agreement (all such taxes, assessment,
fees, charges, penalties, fines, additions to tax and interest imposed as
aforesaid being hereinafter called “Taxes”); ewcluding, however.
(i) Taxes of the United States or of any state or political subdivision
thereof and (if and to the extent that any person indemnified hereunder
is entitled to a credit therefor against its United States Federal income
taxes or ig indemnified by the Lessee pursuant to Paragraph 7 of the
Participation Agreement) of any foreign country or subdivision
thereof, imposed on or measured solely by the net income or excess
profits of the Owner-Trustee (in its individual capaeity), the Owner
or the Vendor, other than Taxes arising out of or imposed in respect
of the receipt of indemnification payments pursuant to this Lease, pro-
vided that such Taxes of any foreign country or subsidivision thereof
incurred as a result of the indemnified party being taxed by such for-
eign country or jurisdiction on its worldwide income without regard
to the transactions contemplated by this Lease shall be excluded whether
or not the indemnified party is entitled to a credit against its United
States Federal income taxes; (ii) any Taxes imposed as a direct result
of a voluntary transfer or other voluntary disposition by the Owner

o




or any transfer or disposition|by the|Owner resulting from bankruptey
or other proceedings for the relief of creditors in which the Owner is
the debtor, whether voluntary or in‘voluntary, of any interest in any
Unit or interest in rentals under this Lease; (iii) any Taxes imposed
on or measured by any fees or coml?ensation received by the Owner-
Trustee or the Vendor; and (iv) Taxes which are imposed on or mea-
sured solely by the net income of the Owner-Trustee or the Vendor if
and to the extent that such Taxes are in substitution for or reduce the
Taxes payable by any other person which the Lessee has not agreed
to pay or indemnify against pursuant to this §6; provided, however,
that the Lessee shall not be required o pay any Taxes during the period
it may be contesting the same in the manner provided in the next suc-
ceeding paragraph. The Lessee| further agrees to pay on or before the
time or times prescribed by law any talx imposed on or measured solely
by the net income of the Lessee Qor the affiliated group, within the mean-
ing of section 1504 of the Internal Re\lenue Code of 1954, as amended,
of which the Lessee is a member) under the laws of the United States
or of any state or political subdl\[nslon thereof, or of any foreign country
or subdivision thereof which, if junpaid, might result in a lien or other
encumbrance upon any Unit; provided, however, that the Lessee shall
not be required to pay any such tax durmg the period it may be contest-

ing the same.

If claim is made against the Qwner-Trustee, the Owner or the Ven-
dor for any Taxes indemnified a\gainst under this 86, such party shall
promptly notify the Lessee. If r':easonably requested by the Lessee in
writing, the Owner-Trustee or the Vendor, as the case may be, shall,
upon receipt of any indemnity sa‘itisfactory to it and to the Owner for
all costs, expenses, losses, legal jand accountants’ fees and disburse-
ments, penalties, fines, additions to tax and interest, and at the expense
of the Lessee, contest in good faith the vahdlty, applicability or amount
of such Taxes by (a) resisting bayment thereof if possible, (b) not
paying the same except under protest if protest is necessary and
proper, and (c) if payment is made using reasonable efforts to obtain
a refund thereof in appropriate admlnlstratlve or judicial proceedings,
or both. The Lessee may also contgst at lits own expense, the validity,
applicability or amount of such |Taxes |in the name of the Owner-
Trustee, the Owner or the Vendor; provided that, no proceeding or ac-
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tions relating to such contest shall be commenced (nor shall any plead-
ing, motion, brief or other paper be submitted or filed in the name of
the Owner-Trustee, the Owner or the Vendor in any such proceeding
or action) without the prior written consent of the Owner-Trustee, the
Owner or the Vendor, as the case may be. If the Owner-Trustee, the
Owner or the Vendor shall obtain a refund of all or any part of such
Taxes previously reimbursed by the Lessee in connection with any such
contest or an amount representing interest thereon, the Owner-Trustee
or the Vendor, as the case may be, or the Owner shall pay the Lessee
the amount of such refund or interest net of expenses; provided, how-
ever, that no Event of Default and no event which with notice or lapse
of time or both would constitute an Event of Default shall have occurred
and be continuing.

In case any report or return is required to be made with respect to
any obligation of the Lessee under this §6 or arising out of this §6,
except obligations resulting from the second sentence of the first para-
graph of this §6, the Lessee shall either make such report or return in
such manner as will show the interests of the Owner-Trustee in the
Units, or shall promptly notify the Owner-Trustee, the Owner and the
Vendor of such requirement and shall make such report or return in
such manner as shall be satisfactory to the Owner-Trustee and the Ven-
dor. All costs and expenses (including legal and accountants’ fees)
of preparing any such return or report shall be borne by the Lessee.

All the obligations of the Lessee under this §6 shall survive and con-
tinue, but only with respect to periods included in the term of this Lease,
notwithstanding payment in full of all amounts due under the Security
Documents or the termination of this Lease. Payments due from the Les-
see to the Owner-Trustee, the Owner or the Vendor under this §6 shall
be made directly to the party indemnified.

§7. Payment for Casualty Occurrences; Insurance. In the event
that any Unit shall be or become worn out, lost, stolen, destroyed, ir-
reparably damaged, or permanently rendered unfit for use from any
cause whatsoever, or taken or requisitioned by condemnation or other-
wise resulting in loss of possession by the Lessee for a period of 90
consecutive days, except requisition for use by the United States
government (such occurrences being hereinafter called Casualty
Occurrences) during the term of this Lease, or until such Unit shall
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have been returned in the manner jprovided in §11 or 14 hereof, the
Lessee shall promptly and fully notify the Owner-Trustee and the
Vendor with respect thereto. |If such notice from the Lessee shall have
been received at least 15 days prior fo the February 1 or August 1 next
succeeding the event with respect to llwhich such notice is given, then on
such next February 1 or August 1 following such event the Lessee shall
~pay to the Owner-Trustee an amount equal to the rental payment or
payments in respect of such Unit due and payable on such date plus
a sum equal to the Casualty|Value |(as hereinafter defined) of such
Unit as of the date of such payment [(a) as to each Unit delivered and
accepted on or before February 1, 1976, in accordance with Schedule B
hereto, and (b) as to each Unit delivered and accepted after that
date, in accordance with an afiditionl[al schedule to be agreed upon be-
tween the Owner-Trustee and the Lessee and made a part hereof by
supplement or amendment hereto which schedule shall provide for such
amounts as shall, in the reasonable opinion of the Owner-Trustee,
cause the Owner’s net return on Casualty Occurrences for such Units
to equal the net return that would be realized with respect to Units
delivered and accepted on or prlor to\ February 1, 1976 (but shall, in
any event, be in an amount not less than the amount necessary to dis-
charge the Owner-Trustee’s obhgatlons under the Security Documents).

If such notice from the Lessee shall have been received within 15 days
of the February 1 or August 1 next succeeding the event with respect to
which such notice is given or jsubsequent to such date, then on such
next February 1 or August 1 the Lessek shall pay to the Owner-Trustee
an amount equal to the rental payment or payments in respect of such
Unit due and payable on such date and shall further pay to the Owner-
Trustee on the February 1 or Lﬁugust‘ 1 next succeeding the date for
such rental payment a sum equal to the Casualty Value of such Unit
as of the February 1 or Augus{c 1 next succeeding the event with re-
spect to which such notice is given plus an amount equal to interest
at the rate of 1014 % per annunh (calcv.‘llated on the basis of a 360-day
year of 12 30-day months) on|such Casualty Value from such next
succeeding date until the payment of such Casunalty Value. All refer-
ences herein to February 1 or August 1 shall be deemed to refer to
whichever such date shall occur soonest Upon the making of such
payment by the Lessee in respect of any Unit, the rental for such
Unit shall cease to accrue, the term of this Lease as to such Unit shall
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terminate and (except in the case of the loss, theft or complete destrue-
tion of such Unit) the Owner-Trustee shall be entitled to recover
possession of such Unit.

If the date upon which the making of such payment by the Lessee
in respect of any Unit is required as aforesaid shall be after the term
of this Lease in respect of such Unit has expired, no rental for such
Unit shall acerue after the end of such term but the Lessee, in addition
to paying the Casualty Value for such Unit (which shall be the same
percentage of the Purchase Price as is indicated in Schedule B hereto
opposite the last rental payment date), shall pay interest thereon from
the end of such term to the date of such payment at the prime rate
of interest which Manufacturers Hanover Trust Company, New York,
New York, charges on the date of such payment for 90-day unsecured
loans to large corporate borrowers of the highest credit standing.

The Owner-Trustee hereby appoints the Lessee its agent to dispose
of any Unit suffering a Casualty Oceurrence or any component thereof
before and after the expiration of this Lease, at the best price obtainable
on an “as is, where is” basis. Provided that the Lessee has previously
paid the Casualty Value to the Owner-Trustee, the Lessee shall be en-
titled to the proceeds of such sale to the extent they do not exceed the
Casualty Value of such Unit, and shall pay any excess to the Owner-
Trustee.

The Casualty Value of each Unit as of the payment date on which
payment is to be made as aforesaid shall be that percentage of the Pur-
chase Price of such Unit as is set forth in Schedule B hereto opposite
such date.

In the event of the requisition for use by the United States Govern-
ment of any Unit during the term of this Lease or any renewal thereof,
all of the Lessee’s obligations under this Lease with respect to such Unit
shall continue to the same extent as if such requisition had not occurred,
except that if such Unit is returned by the Government at any time
after the end of the term of this Lease or any renewal thereof, the Lessee
shall be obligated to return such Unit to the Owner-Trustee pursuant
to §11 or 14 hereof, as the case may be, promptly upon such return
by the Government rather than at the end of the term of this Lease




or any renewal thereof, but \ILessee shall in all other respects comply
with the provisions of said §1ﬁ1 or 14, as the case may be, with respect
to such Unit. All payments received by the Owner-Trustee or the Lessee
from the Government for the|use of such Unit during the term of this
Lease or any renewal thereof|shall be paid over to, or retained by, the
Lessee provided no Event of Default |(or other event which after notice
or lapse of time or both would become an Event of Default) shall have
occurred and be continuing; a'nd all ‘payments received by the Owner-
Trustee or the Lessee from thLe Gove‘lrnment for the use of such Unit
after the term of this Lease or any renewal thereof, shall be paid over
to, or retained by, the Owner-Trustee.

Except as hereinabove in this §7 provided, the Lessee shall not be
released from its obligations hereundellar in the event of, and shall bear
the risk of, any Casualty Occurrence to any Unit from and after deliv-

ery and acceptance thereof by the Lessée hereunder.

The Lessee shall at all times while|this Lease is in effect maintain
or cause to be maintained Withy such insurers as may be acceptable to
the Owner-Trustee and any aésignee hereof, property, casualty and
public liability insurance in respect of the Units at the time subject
hereto, at least in amounts and against risks customarily insured
against by railroad companies {on 51m11ar equipment owned by them
and in amounts and against risks customarlly insured against by the
Lessee on similar equipment owned by it (except in each case as other-
wise agreed to by the Owner-Trustee).

All insurance policies maintained pursuant to this Lease shall: (i)
name the Owner-Trustee, as owner of the Equipment, the Owner, the
Vendor and any assignee thereof as additional insureds with respect
to the Equipment and shall insure the| Owner-Trustee’s, the Owner’s
and such assignee’s interests, reéardless of any breach or violation by
the Lessee of any warranties, declaratlons or conditions contained in
such policies; (ii) provide that all 1nsu]rance proceeds with respect to
the Equipment shall be adjusted\,by the|Lessee so long as no Event of
Default shall have occurred and be continuing; (iii) provide that any
losses with respect to the Equipn‘ient shall be payable notwithstanding
any act, failure to act or negligence of any named insured or any other
person; (iv) provide that any losses shall be payable notwithstanding
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the use of the Equipment for purposes more hazardous than permitted
by the terms of the policy; (v) provide that any losses shall be payable
notwithstanding any foreclosure or other proceeding or notice of sale
relating to the Equipment or this Lease or the Security Documents;
(vi) provide that any losses shall be payable notwithstanding any
change in the title or ownership of the Equipment; and (vii} provide
that no cancelation thereof shall be effective until at least 30 days
after the giving of notice by the insurer thereunder to the Owner-
Trustee, the Owner, any assignee thereof and the Lessee. Any insurance
maintained by the Lessee pursuant to this §7 may be evidenced by
blanket insurance policies covering the Equipment and other property
or assets of the Lessee,

Upon the execution of this Lease, and thereafter not less than 15
days prior to the expiration dates of the expiring policies theretofore
delivered pursuant to this §7, the Lessee shall deliver to the Owner-
Trustee duplicate originals of all policies (or in the case of blanket
policies, certificates thereof issued by the insurers thereunder) for the
insurance maintained pursuant to this §7; provided, however, that if
the delivery of a formal policy or certificate, as the case may be, is
delayed, the Lessee shall deliver an executed binder with respect thereto
and shall deliver the formal policy or certificate, as the case may be,
upon receipt thereof.

There shall be no apportionment of premiums in respeet of insur-
ance maintained pursuant to this §7 at the expiration or any termina-
tion of this Lease; and the Lessee may cancel any such policies as of
such expiration or termination and obtain any premium refunds
incident thereto. Provided that no Event of Default shall have oc-
curred and be continuing, the Lessee shall be entitled to any premium
refund or dividend received by the Owner-Trustee or the Lessee on
account of any insurance maintained by the Lessee pursuant to this
§7.

In the event that the Lessee shall fail to maintain insurance as
herein provided, the Owner-Trustee may at its option provide such in-
surance (giving the Lessee prompt written notice thereof) and, in such
event, the Lessee shall, upon demand from time to time, reimburse the
Owner-Trustee for the cost thereof together with interest, on the




amount of the cost to the Lessor of such insurance which the Lessee
shall have failed to maintain, at the rate per annum specified in §17
hereof.

Any insurance proceeds received alnd retained by the Owner-Trustee
or the Vendor as the result of insurance carried by the Lessee, or con-
demnation payments received and retained by the Owner-Trustee in
respect of Units suffering a |Casualty Occurrence, shall be deducted
from the amounts payable by the Lelssee to the Owner-Trustee in re-
spect of Casualty Occurrences; pursuant to this §7, and, in the case of
such insurance proceeds, any amount received by the Owner-Trustee or
the Vendor which exceeds the Casualty Value in respect of such
Casualty Occurrences shall be paid tojthe Lessee. If the Owner-Trustee
shall receive any insurance proceeds or condemnation payments after
the Lessee shall have made payments pursuant to this §7 without de-
duction for such insurance proceeds or such condemnation payments,
the Owner-Trustee shall pay to the Lessee all such proceeds and con-
demnation payments up to an amount lequal to the Casualty Value with
respect to a Unit paid by the Lessee and any balance of such condemna-
tion payments shall remain the property of the Owner-Trustee. All in-
surance proceeds received by tﬂje Owner-Trustee in respect of any Unit
not suffering a Casualty Occurrence shall be paid to the Lessee upon
proof satisfactory to the Owner-Trustee that any damage to such Unit
in respect of which such proceeds were paid has been fully repaired.

§8. Reports. On or before Aprll 1 in each year, commencing with
the calendar year 1976, the Lessee will furnish to the Owner-Trustee,
the Owner and the Vendor an a[‘ccuratela statement (a) setting forth as
at the preceding December 31 the amount, description and numbers of
all Units then leased hereunder and covered by the Security Documents,
the amount, description and nutnbers of all Units that have suffered a
Casualty Occurrence or to the knowled‘ge of the Lessee are then under-
going repairs (other than running repalrs) or are then withdrawn from
use pending repairs (other than running repairs) and such other in-
formation regarding the condition and|state of repair of the Units as
the Owner-Trustee or the Vendor may reasonably request and (b) stat-
ing that, in the case of all Units répainted or repaired during the period
covered by such statement, the numbers and the markings required by
§5 hereof and the Security Docurlnents have been preserved or replaced.
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The Owner-Trustee shall have the right by its agents, to inspect the
Units and the Lessee’s records with respect thereto at such reasonable
times as the Owner-Trustee may request during the continuance of this
Lease. '

§9.  Discloimer of Warranties; Compliance with Laws and Rules;
Maintenance,; Indemnification. NEITHER THE OWNER-TRUSTEE
NOR THE OWNER MAKES, HAS MADE OR SHALL BE DEEMED
TO MAKE OR HAVE MADE ANY WARRANTY OR REPRESEN-
TATION, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN
OR CONDITION OF, OR AS TO THE QUALITY OF THE MATE-
RIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS DE-
LIVERED TO THE LESSEE HEREUNDER, AND NEITHER THE
OWNER-TRUSTEE NOR THE OWNER MAKES ANY WAR-
RANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS
FOR ANY PARTICULAR PURPOSE NOR AS TO TITLE TO THE
UNITS OR ANY COMPONENT THEREOF, NOR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED,
WITH RESPECT TO ANY UNIT (EITHER UPON DELIVERY
THEREOF TO THE LESSEE OR OTHERWISE), IT BEING
AGREED THAT ALL SUCH RISKS, AS BETWEEN THE OWNER-
TRUSTEE AND THE OWNER AND THE LESSEE, ARE TO BE
BORNE BY THE LESSEE ; but the Owner-Trustee hereby irrevocably
appoints and constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforee from time to time,
in the name of and for the account of the Owner-Trustee and/or the
Lessee, as their interests may appear, at the Lessee’s sole cost and
expense, whatever claims and rights the Owner-Trustee may have
against the Builder, including, but not limited to, any elaims and rights
arising under the provisions of Items 3 and 4 of Annex A to each of the
Security Documents. The Owner-Trustee and the Owner shall have no
responsibility or liability to the Lessee or any other person with respect
to any of the following: (i} any liability, loss or damage caused or
alleged to be caused directly or indirectly by any Units or by any in-
adequacy thereof or deficiency or defect therein or by any other cir-
cumstance in connection therewith; (ii) the use, operation or perfor-
mance of any Units or any risks relating thereto; (iii) any interruption
of service, loss of business or anticipated profits or consequential




damages; or (iv) the delivery, operation, servicing, maintenance, re-
pair, improvement or replacement (l)f any Units. The Lessee’s delivery
of a Certificate of Acceptanc\e shall|be conclusive evidence as between
the Lessee and the Owner-Trustee that the Units described therein are
in all the foregoing respects satisfactory to the Lessee, and the Lessee
will not assert any claim of any nature whatsoever against the Owner-

Trustee or the Vendor based on any of the foregoing matters.

The Lessee agrees, for the benefit|of the Owner-Trustee, the Owner
~and the Vendor, to comply in all respects (including, without limita-
tion, with respect to the use, maintenance and operation of each Unit)
with all laws of the jurisdictions in Wthh its operations involving the
Units may extend, with the Interchange Rules of the Association of
American Railroads and Wlth all la\twful rules of the United States
Department of Transportation, the Interstate Commerce Commission
and any other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units, to the extent that
such laws and rules affect thejititle, operation or use of the Units and
in the event that such laws or rules| require any alteration, replace-
ment or addition of or to any |part on any Unit, the Lessee will fully
conform therewith at its own expense; provided, however, that the
Lessee may, in good faith, contest the validity or application of any
such law or rule in any reasonable manner which does not, in the
opinion of the Owner-Trustee or the Viendor, adversely affect the prop-
erty of rights of the Owner-Trﬁstee or the Vendor under this Lease or
under the Security Documents. |

The Lessee agrees that, at its own cost and expense, it will maintain
and keep each Unit (including ény pa!rts installed on or replacements
made to any Unit and considered an accession thereto as hereinbelow
provided) which is subject to thls L(lease in good order and proper
repair.

Any and all additions to any:\Umt and any and all parts installed
on or replacements made to any:Umt (other than any special devices,
racks or assemblies at any time| attached or affixed to any such Unit,
the cost or purchase price of which 1sR not included in the Purchase
Price of such Unit and which are not| required for the operation or
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use of such Unit by the Interstate Commerce Commission, the United
States Department of Transportation or any other legislative, execu-
tive, administrative or judicial body exercising any power or jurisdic-
tion of such Unit) shall be considered accessions to such Unit and,
without cost or expense to the Owner-Trustee or the Vendor, there shall
immediately be vested in the Owner-Trustee and the Vendor the same
interests in such accessions as the interests of the Owner-Trustee and
the Vendor in such Unit. The Lessee may make alterations or modi-
fications to any Unit so long as they do not affect the value of such
Unit materially and adversely. The Lessee shall not permit any special
device, rack or assembly to be attached or affixed to any Unit which
may not be readily removed from such Unit without materially im-
pairing such Unit or the value thereof unless such special device, rack
or assembly is to be considered an accession to such Unit.

The Lessee shall pay, and shall protect, indemnify and hold the
Owner-Trustee, the Owner, the Vendor and any assignee thereof, and
their respective successors, assigns, agents and servants (hereinafter
called Indemnified Persons), harmless from and against any and all
causes of action, suits, penalties, claims, demands or judgments, of any
nature whatsoever which may be imposed on, incurred by or asserted
against any Indemnified Person (including any or all liabilities, ob-
ligations, damages, costs, disbursements, expenses (including without
limitation attorneys’ fees and expenses of any Indemnified Person)
relating thereto) in any way relating to or arising, or alleged to arise
out of this Lease or the Units, including without limitation those in any
way relating to or arising or alleged to arise out of {i) the manufacture,
construction, purchase, acceptance, rejection, ownership, delivery, non-
delivery, lease, possession, use, operation, condition, sale, return or
other disposition of any Unit or portion thereof, {ii) any latent and
other defects whether or not discoverable by the Owner-Trustee or the
Lessee, {iii} any claim for patent, trademark or copyright infringe-
ment, (iv) any claims based on striet liability in tort, (v) any injury to
or the death of any person or any damage to or loss of property on or
near the Units or in any manner growing out of or concerned with, or
alleged to grow out of or be connected with, the ownership, use, replace-
ment, adaptation or maintenance of the Units or of any other equipment
in connection with the Units (whether owned or under the control of




the Owner-Trustee, the Lessee or any other person) or resulting or
alleged to result from the condition of any thereof; (vi) any violation,
or alleged violation, of any |provision of this Lease (except by the
Owner-Trustee) or of any agreement, law, rule, regulation, ordinance
or restriction, affecting or apphcable to the Units or the leasing, owner-
ship, use, replacement, adaptatlon or maintenance thereof ; or (vii) any
claim arising out of any of the Ownter-Trustee ’s obligations under the
Lease Assignment, the Security Documents or the Participation Agree-
ment, except to the extent such claim|arises from an act or omission of
the Owner-Trustee. The Lessee shall| be obligated under this §9, irre-
spective of whether any Indemnified| Person shall also be indemnified
with respect to the same matter under any other agreement by any
other person, and the Indemnified Person seeking to enforce the in-
demnification may proceed directly al.galnst the Lessee under this §9
without first resorting to any such other rights of indemnification. In
case any action, suit or proceeding is brought against any Indemnified
Person in connection with any claim| indemnified against hereunder,
the Lessee may and, upon such Indemmﬁed Person’s request, will at the
Lessee’s expense resist and defend sulch action, suit or proceeding, or
cause the same to be resisted or defelnded by counsel selected by the
Lessee and approved by such Indemnified Person, as the case may be,
and, in the event of any failure by the| Lessee to do so, the Lessee shall
pay all costs and expenses (including without limitation attorneys’
fees and expenses) incurred by]such Indemnified Person in connection
with such action, suit or proceeding. In the event the Lessee is required
to make any payment under thlSl. §9, the Lessee shall pay such Indemni-
fied Person an amount which, after deduction of all taxes required to be
paid by such Indemnified Person in respect of the receipt thereof under
the laws of the United States (31' of a'ny political subdivision thereof
(after giving credit for any sayings in respect of any such taxes by
reason of deductions, credits or allowances in respect of the payment of
the expense indemnified agamst‘ and of any other such taxes as deter-
mined in the sole discretion of the Indemnified Person), shall be equal
to the amount of such payment The Lessee and the Owner-Trustee
each agrees to give each other :prompltly upon obtaining knowledge
thereof written notice of any claim or liability hereby indemnified
against. Upon the payment in full of any indemnities as contained in
this §9 by the Lessee, and provided that|no Event of Default (or other
i
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event which with lapse of time or notice or both would constitute an
Event of Default) shall have occurred and be continuing, it shall be
subrogated to any right of such Indemnified Person in respect of the
matter against which indemnity has been given. Any payments re-

or the Guarantor) as a result of any matter with respect to which such
Indemnified Person has been indemnified by the Lessee pursuant to this
§9 shall be paid over to the Lessee to the extent necessary to reimburse
the Lessee for indemnification payments previously made.

The Lessee further agrees to indemnify, protect and hold harmless
the Vendor and each Builder as third party beneficiaries hereof from
and against any and all liability, claims, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed
upon or accruing against the Vendor because of- the use in or about
the construection or operation of any of the Equipment of any article
or material specified by the Lessee and not manufactured by that
Builder or of any design, system, process, formula or combination
specified by the Lessee and not developed or purported to be developed
by that Builder which infringes or is claimed to infringe on any patent
or other right. The Lessee will give notice to each Builder of any claim
known to the Lessee from which lability may be charged against that
Builder hereunder.

In the event that there are any losses, liabilities or expenses arising
out of or resulting from the Investments made pursuant to Paragraph 1
of the Finance Agreement, including, but not limited to, any deficiency
in regpect thereof, the rentals thereafter payable by the Lessee in re-
spect of Units settled for after such loss, liabilities, expenses or defi-
clency arose shall be increased by such amount as shall, in the reason-
able opinion of the Owner, cause the Owner’s net return (computed
on the same assumptions as were utilized by the Owner in originally
evaluating this transaction) to equal the net return that would have
been realized by the Owner if such loss, liability or expense had not
oceurred.

The indemnities contained in this §9 shall survive the expiration or
termination of this Lease with respect to all events, facts, conditions
or other circumstances oceurring or existing prior to such expiration




or termination and are expressly made for the benefit of, and shall be
enforceable by, any Indemnified Person. None of the indemnities in
this §9 shall be deemed to CI%eate any rights of subrogation in any in-
surer or third party against the Lessee therefor, from or under any
Indemnified Person, whether ?because of any claim paid or defense pro-
vided for the benefit thereof or otherwise.

The Lessee agrees to prepare and deliver to the Owner-Trustee with-
in a reasonable time prior to the required date of filing (or, to the
extent permissible, file on behalf of; the Owner-Trustee) any and all
reports (other than income |tax returns) to be filed by the Owner-
Trustee with any federal, state or other regulatory authority by reason
of the ownership by the Ownér-Trustee or the Vendor of the Units or
the leasing thereof to the Lessee.

§10. Default. If, during the c?ntinuance of this Lease, one or
more of the following events (each such event being hereinafter some-

times called an Event of Default) shall occur:

A. payment of any part|of the |rental provided in §3 hereof (as
such rentals may be increased pursuant to §9 hereof) or payment in
respect of any Casualty Océurrenc'e pursuant to §7 hereof shall not
be made by or on behalf of the Lessee, and such failure to make pay-
ment shall continue for five business days after such payment is due;
or

'B. default shall be made in the observance or performance of any
other of the covenants, conditions|and agreements on the part of
the Lessee contained herein or in any of the Security Documents, the
Participation Agreement or the Consent, or on the part of the Guar-
antor contained in any of the Security Documents, and such default
shall continue for 20 days lafter written notice ‘from the Owner-
Trustee or the Vendor to the Lessee and the Guarantor specifying the
default and demanding that the same be remedied ; or

C. a petition for reorganlzatlon under Section 77 of the Bank-
ruptcy Act, as now constltuted or as said Section 77 may be here-
after amended shall be filed by or agalnst the Guarantor and, unless
such petition shall have beeh dismissed, nullified, stayed or other-
wise rendered ineffective (but then only so long as such stay shall
continue in force or such 1neffect1veness shall continue), all the obli-
gations of the Guarantor under the Security Documents and the
Guaranty shall not -have been and shall not continue to have been
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duly assumed in writi pursuant to a court order or decree, by a
trustee or trustees appointed (whether or not subject to ratifica-
tion) in such proceedings in such manner that such obligations shall
have the same status as obligations incurred by such trustee or
trustees, within 30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall be earlier;
or

D. any other proceedings shall be commenced by or against the
Guarantor or the Lessee for any relief which includes, or might
result in, any modification of the obligations of the Lessee hereunder
or of the Guarantor under the Security Documents or the Guaranty
under any bankruptey or insolvency laws, or laws relating to the
relief of debtors, readjustments of indebtedness, reorganizations,
arrangements, compositions or extension (other than a law which
does mnot permit any readjustments of the obligations of the
Lessee hereunder or of the Guarantor under the Security Documents
or the Guaranty), and, unless such proceedings shall have been dis-
missed, nullified, stayed or otherwise rendered ineffective {but then
only so long as such stay shall continue in force or such ineffective-
ness shall continue), all the obligations of the Lessee under this Lease
and of the Guarantor under the Security Documents and the Guaranty,
as the case may be, shall not have been and shall not continue to have
been duly assumed in writing, pursuant to a court order or decree, by
a trustee or trustees or receiver or receivers appointed {whether or
not subject to ratification) for the Guarantor or the Lessee or for the
property of the Guarantor or the Lessee in connection with any such
proceedings in such manner that such obligations shall have the same
status as obligations incurred by such a trustee or trustees or receiver
or receivers, within 30 days after such appointment, if any, or 60
days after such proceedings shall have been commenced, whichever
shall be earlier; or

o
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E. an event of default set forth in Article 16 of any Security
Document shall have occurred and be continuing;

then, in any such case, the Owner-Trustee, at its option, may,

{a) proceed by appropriate court action or actions either at law
or in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach there-
of ; or




(b) by notice in writing to the Lessee and the Guarantor termi-
nate this Lease, whereupon all rlghts of the Lessee to the use of the
Units shall absolutely cease and terminate as though this Lease had
never been made, but the Lessee |shall remain liable as hereinafter
provided; and thereupon \ the Owner-Trustee may by its agents
enter upon the premises of the L'essee or other premises, in so far

" as the Lessee may be lawfu]ly authorlzed to so permit, where any
of the Units may be 1ocated without judicial process if this can be
done without breach of the pedce and in accordance with due
‘process of law, and take possessmn of all or any of such Units and
thenceforth hold possess and enjoy the same free from any right
of the Lessee, or its successors or|assigns, to use the Units for any
purposes Whatever but the Owner-Trustee shall, nevertheless, have
a right to recover frorn the {Lesseejany and all amounts which under
the terms of this Lease may be then due or which have accrued to
the date of such termmatlon (computing the rental for any number
of days less than a full rental perlod by multiplying the rental for
such full rental period by{a fraction of which the numerator is
such number of days and the denominator is the total number of
days in such full rental perlod) and also to recover forthwith from
the Lessee (i) as damages for loss of the bargain and not as a
penalty, a sum with respect to each Unit, which represents the
excess of (x) the present value at|the time of such termination, of
the entire unpaid balance of all rental for such Unit which Would
otherwise have accrued hereunder |from the date of such termina-
tion to the end of the term lof this|Lease as to such Unit over (y)
the then present value of |the rentals which the Owner-Trustee
reasonably estimates to be!obtainable for the Unit during such
period, such present value to be computed in each case on the basis
of a 6% per annum dlscount compounded semiannually from the
respective dates upon which rentals would have been payable here-
under had this Lease not been termlnated and (ii) any damages
and expenses, including reasonable attorneys fees, in addition there-
to which the Lessor shall have sustained by reason of the breach of
any covenant, representation or warranty of this Lease other than
for the payment of rental.

The remedies in this Lease parowded in favor of the Owner-Trustee
shall not be deemed exclusive, \but shall be cumulative, and shall be
in addition to all other remedies in its favor existing at law or in
equity. The Lessee hereby Waltres any requirements of law, now or
hereafter in effect, which mlght limit \or modify the remedies herein
provided, to the extent that such waiver is permitted by law. The
Lessee hereby waives any andjall ex1lst1ng or future claims to any
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offset against the rental payments due hereunder, and agrees to make
rental payments regardless of any offset or claim which may be asserted
by the Lessee or on its behalf.

The failure of the Owner-Trustee to exercise the rights granted it
hereunder upon the occurrence of any of the contingencies set forth
herein shall not constitute a waiver of any such right upon the con-
inuation or recurrence of any such contingencies or similar contingen-
cies. '

The Lessee also agrees to furnish the Owner-Trustee, the Owner,
the Guarantor and the Vendor, promptly upon any responsible officer’s
becoming aware of any condition which econstitutes an Event of Default
under the Lease or which, after notice or lapse of time or both, would
constitute such an Event of Default, written notice specifying such
condition and the nature and status thereof. For the purposes of this
Section, a “responsible officer” shall mean, with respect to the subject
matter of any covenant, agreement or obligation of the Lessee in this
Lease contained, any corporate officer of the Lessee who in the normal
performance of his operational responsibilities would have knowledge
of such matter and the requirements of this Lease with respect thereto.

The Owner-Trustee shall forbear exercising its remedies hereunder
arising out of an Event of Default pursuant to subparagraph B (other
than an Event of Default eaused by a default in the payment of any
monetary obligation due under this Lease), or D {other than an Event
of Default caused by a proceeding commenced by or against the
Guarantor as specified in said subparagraph D) of the first paragraph
of this §10 if, and so long as, the following (‘undlhf)ns shall have been
fully complied with: |

I. Within 15 days of such Event of Default the Guarantor shall
have een'txiwd to the Owner-Trustee and the Vendor that (i)
‘ ; ig not then in default on any obligation for the pay-
ment of principal and interest on indebtedness and (ii) the Guar-
antor will directly assume all of the obligations of the Lessee here-
under ( exvapt the ubhgdtmn of the Lessee in respect of insurance
set forth in the last five paragr: Lphs of §7 hereof and except that the
Obhmtmnq of 1 he L@&we t forth in §811 and 14 with respect to the

d g g elivery of the Units, as applied to the Guar-
cmtur, slmll bn deemed tu he modified to extent necessary to reguire
that the Units be assembled and stored upon railroad lines of the
Guarantor and its affiliates and transported or delivered to any place
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on such lines for shipment to railroad lines connecting with such
lines of the Guarantor or 1ts aﬂ'lhates) and under the Consent (here-
inafter in this §10 called the 01d Consent), by entermg into a new
lease (hereinafter called the New Ilease) of the Units in substantial-
ly the form of the Lease (except, as aforesaid) and a new Lessee’s
Consent and Agreement (heremafter called the New Consent) in
respect of the New Lease and the as51gnment thereof to the Vendor
in substantially the form of the Old Consent.

II. Within 60 days after éuch Event of Default (i) the Guarantor
and the Owner-Trustee shall have executed and delivered the New
Lease, (ii) the Owner-Trustee shall have executed and delivered to
the Vendor an assignment of the New Lease in substantially the
form of Annex D to the Securlty Documents, (iii) the Guarantor
shall have executed and del1vered to the Vendor the New Consent,
(iv) the Guarantor shall have delivered to the Owner-Trustee and
the Vendor an opinion of counsel to the effect that the New Lease
and the New Consent have{ been duly authorized, executed and
delivered by the Guarantor and con‘stltute valid, legal and binding
obhgatlons of the Guarantor) together with such other documents
and copies of corporate proceedings|in connection therewith as the
Owner-Trustee or the Vendorimay reasonably request, (v) the New

- Lease and the assignment thereof to the Vendor shall have been filed
and recorded in accordance w1th the provisions of §15 hereof, and
(vi) the Guarantor shall have tendered to the Owner-Trustee and
to the Vendor all amounts of{rentals and other amounts then due
and payable under the Lease and the Old Consent.

The Owner-Trustee agrees to| execute and deliver the New Lease
within 15 days after tender thereof to lit by the Guarantor, provided
it complies with the provisions|of the| foregoing paragraph and is
otherwise in form and substance ‘gsatisfactory to it. The Lessee agrees
that upon execution and delivery of the New Lease by the Owner-
Trustee and the Guarantor, the Lessee’s leasehold interest in and to
the Units shall automatically terrpinate and the Lessee will promptly
deliver possession of the Units to the Guarantor and will convey, trans-
fer or assign to the Guarantor alll the Lessee’s right, title and interest
in any subleases, car contracts or other agreements with respect to
the Units and take any other action and execute any documents reason-
ably requested by the Guarantor or the Oévner-Trustee it being under-
stood and agreed, however, that the Guar‘antor s obligations under the
Security Documents, the New Leasle and the New Consent shall not be
conditioned upon or affected in arly way |by the failure of the Lessee
to comply with the provisions of this'i: sentence.
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§11.  Return of Units Upon Default. 1f this Lease shall terminate
pursuant to §10 hereof, the Lessee shall forthwith deliver possession
of the Units to the Owner-Trustee and shall give prompt telegraphie
and written notice to the Association of American Railroads and all
railroads having possession of any Unit so to return such Units. Each
Unit returned to the Owner-Trustee pursuant to this §11 shall (i) be
in the same operating order, repair and condition as when originally
delivered to. the Lessee, reasonable wear and tear and modifications,
if any, permitted by this Lease excepted, (ii} have attached or affixed -
thereto any special device, rack or assembly considered an accession
thereto as provided in §9 hereof and have removed therefrom any
special device, rack or assembly not so considered an accession theieto
and (iii) u
Rules of the Association of American Railroads, if applicable. For the
purpose of delivering possession of any Unit-or Units to the Owner-
Trustee as above required, the Lessee shall at its own cost, expense
and risk: '

(a} forthwith and in the usual manner cause such Units to be
transported to such location as shall reasonably be designated by the
Owner-Trustee and there assembled,

(b} furnish and arrange for the Owner-Trustee to store such
Units on any lines of railroad or premises approved by the Owner-
Trustee until such Units have been sold, leased or otherwise disposed
of by the Owner-Trustee, and

(¢) cause the Units to be moved to such interchange point or
points as shall be designated by the Owner-Trustee upon any sale,
lease or other disposal of all or any of the Units.

The assembling, delivery, storage and transporting of the Units as
hereinbefore provided shall be at the expense and risk of the Lessee
and are of the essence of this Lease, and upon application to any court
of equity having jurisdiction in the premises the Owner-Trustee shall
be entitled to a decree against the Lessee requiring specific perform-
ance of the covenants of the Lessee so to assemble, deliver, store and
trangport the Units. During any storage period, the Lessee will permit
the Owner-Trustee or any person designated by it, including the au-
thorized representative or representatives of any prospective pur-
chaser of any such Unit, to inspect the same. In the event that the
Units or any thereof are sold pursuant to the exercise of the Vendor’s




remedies under the Security, Documents, the Lessee shall pay to the
Owner-Trustee the per diem 1nterchange (pursuant to the Interchange
Rules of the Association of Americhn Railroads) for each such Unit
which shall not have been ass[embled delivered and stored, as hereinbe-
fore provided, by the date of| such sale for each day from the date of
such sale to the date of delivery to thejpurchaser thereof.

Without in any way limitirlxg the obligation of the Lessee under the
foregoing provisions of this §11 the Lessee hereby irrevocably appoints
the Owner-Trustee as the agent and attorney of the Lessee, with full
power and authority, at any time Whlle the Lessee is obligated to de-
liver possession of any Unit to the Owner-Trustee; to demand and take
possession of such Unit in»the{“ name |and on behalf of the Lessee from
whomsoever shall be in possess.rion of such Unit at the time.

§12. Assignment; Possession and|Use. This Lease shall be assign-
able in whole or in part by the Owner-Trustee without the consent of
the Lessee, but the Lessee shall be under no obligation to any assignee
of the Owner-Trustee other than the Vendor except upon written
notice of such assignment from the Owner-Trustee All the rights of
the Owner-Trustee hereunder (mcludlng, but not limited to, the
rights under §§6, 7 and 10 an‘[d the rights to receive the rentals pay-
able under this Lease) shall inure to the benefit of the Owner and

the Owner’s and the Owner-Trllxs’oee’s assigns.

So long as no Event of Default or event of default exists hereunder
or under any of the Security chcuments and the Lessee shall have fully
comphed with the provisions off this §1’2 the Lessee shall be entitled to
the possession of the Units and also to sublease the Units to, or to permit
their use under the terms of c:ir contracts by, a sublessee or user in-
corporated in the United State[s_ of America (or any State thereof or
the District of Columbia), upoln lines| of railroad owned or operated
by a railroad company or companies incorporated in the United States
of America (or any State thereof or|the District of Columbia), or
over which such railroad company or companies have trackage rights
or rights for operation of their trains,|and upon connecting and other
carriers in the usual interchange of traffic in the continental United
States, Canada and Mexico, butionly upon and subject to all the terms
and conditions of this Lease; provide'd, however, that if the Lessee
subleases or permits the use of any Unit in Canada (or any Province
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or Territory thereof) or in Mexico (or any State or the Federal Dis-
triet thereof), the Lessee shall, except as otherwise provided in §15
hereof, first have (a) taken all necessary action to protect the right,
title and interest of the Lessor and the Vendor in the Units to be so
subleased or used and (b) furnished the Owner-Trustee and the
Vendor with an opinion of Canadian or Mexican counsel, as the case
may be, satisfactory to the Owner-Trustee and the Vendor to the
effect that such action is all that is necessary to protect the right, title
and interest of the Owner-Trustee and the Vendor in such Units;
provided, further, that no Units shall be used predominantly outside
the United States of America within the meaning of section 48(a) of
the Internal Revenue Code of 1954, as amended to the date hereof,
nor shall the Lessee sub-lease the Units to, or permit their use by,
any person in whose hands such Units would not qualify as “section
38” property within the meaning of such Code.

Any such sublease may provide that the sublessee, so long as it shall
not be in default under such sublease, shall be entitled to the possession
of the Units included in such sublease and the use thereof; provided,
however, that every such sublease shall be subject to the rights and
remedies of the Vendor under the Security Documents and the Owner-
Trustee under this Lease.

The Lessee, at its own expense, will as soon as possible cause to be
duly discharged any lien, charge, security interest or other encum-
brance {except any sublease or car contract as aforesaid and other than
an encumbrance resulting from claims against the Owner-Trustee or
the Vendor not related to the ownership or leasing of, or the security
interest of the Vendor to, the Units) which may at any time be imposed
on or with respect to any Unit including any accession thereto or the
interest of the Owner-Trustee, the Vendor or the Lessee therein. The
Lessee shall not, without the prior written consent of the Owner-
Trustee, part with the possession or control of, or suffer or allow to pass
out of its possession or control, any of the Units, except to the extent
permitted by the provisions of this §12.

Nothing in this §12 shall be deemed to restriet the right of the Lessee
to assign or transfer its leasehold interest under this Lease in the Units
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or possession of the Units to|any corporation incorporated under the
laws of any state of the United States of America or the District of
Columbia (which shall have specifically assumed the obligations of the
Lessee hereunder and under the Consent by an appropriate instrument
in writing) into or with whicﬂﬂ the Lessee shall have become merged or
consolidated or which shall have acqu!‘ired the property of the Lessee as
-an entirety or substantially asjan entirety, provided that such assignee
or transferee will not, upon the effectiveness of such merger, consoli-
dation or acquisition be in defatilt under any provision of this Lease.

§13. Renewal Options. Provided that this Lease has not been
earlier terminated and the ‘Lessee is not in default hereunder, the
Lessee may, by written notice Helivered to the Owner-Trustee not less
than one year prior to the end|of the original term of this Lease elect
to extend the term of this Lease in respect of all, but not fewer than
all, the Units then covered by ithis Le‘?ase, for a five-year period com-
mencing on the scheduled expiration of the original term of this Lease,
at a rental payable in ten semiannual payments, payable on the semi-
annual anniversaries of the expiration of the original term, each in
an amount equal to 50% of the amount of the final semiannual rental

payable for such Units during the origirllal term of the Lease.

Provided that this Lease has not been earlier terminated and the
Lessee is not in default hereunder thle Lessee may by written notice
delivered to the Owner-Trustee not less than one year prior to the end
of any extended term of this ﬂease elect to extend the term of this
Lease in respect of all but not fewer than all of the Units then covered
by this Lease, for an additional| period of not less than one year com-
mencing on the scheduled expi;ration of any extended term of this
Lease, at a “Fair Market Rental” payable in semiannual payments
on the semiannual anniversariés of the expiration of the preceding
extended term. Additional successive renewals may be made on the
same terms and conditions as set forth in this paragraph.

‘Fair Market Rental shall be determlned on the basis of, and shall be
equal in amount to, the rental which would obtain in an arm ’s-length
transaction between an informed{and willing lessee (other than a lessee
currently in possession) and an informed and willing lessor under no
compulsion to lease and, in such determhnation, costs of removal from
the location of current use shall {not be|a deduction from such rental.
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If, after 60 days from the giving of notice by the Lessee of the Lessee’s
election to extend the term of this Lease, the Owner-Trustee and the
Lessee are unable to agree upon a determination of the Fair Market
Rental of the Units, such rental shall be determined in accordance with
the foregoing definition by the following procedure: If either party to
such determination shall have given written notice to the other request-
ing determination of such value by this appraisal procedure, the parties
shall consult for the purpose of appointing a qualified independent
appraiser by mutual agreement. If no such appraiser is so appointed
within 20 business days after such notice is given, each party shall
appoint an independent appraiser within 25 business days after such
notice is given, and the two appraisers so appointed shall within 35
business days after such notice is given appoint a third independent
appraiser. If no such third appraiser is appointed within 35 business
days after such notice is given, either party may apply, to make such
appointment, to the American Arbitration Association, and both parties
shall be bound by any appointment so made. Any appraiser or ap-
praisers appointed pursuant to the foregoing procedure shall be in-
structed to determine the Fair Market Rental of the Units subject to
the proposed extended term within 90 days after his or their appoint-
ment. If the parties shall have appointed a single appraiser or if either
party shall have failed to appoint an appraiser, the determination of
Fair Market Hental of the single appraiser appointed shall be final.
If three appraisers shall be appointed, the determination of the ap-
praiser which differs most from the other two appraisers shall be ex-
cluded, the remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties hereto as
the Fair Market Rental. The appraisal proceedings shall be conducted
in accordance with the Commercial Arbitration Rules of the American
Arbitration Association as in effect on the date hereof, except as
modified hereby. The provision for this appraisal procedure shall be the
exclusive means of determining Fair Market Rental and shall be in
lieu of any judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to assert any
judicial or other procedures. The expenses of the appraisal procedure
shall be borne by the Lessee.

§14. Retwrn of Units upon Expiration of Term. As soon as prac-
ticable on or after the termination of the original or any extended term
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~ of this Lease, and in any event not later than 90 days thereafter, the
Lessee will, at its own cost and expense, at the request of the Owner-
Trustee, cause each Unit to be translported to such point or points as
shall be reasonably designated by the Owner-Trustee immediately prior
to such termination and arrange for [the Owner-Trustee to store such
Unit on any lines of railroad or premises approved by the Owner-
Trustee for a period not exceeding one year from the date such Unit is
first placed in storage pursuant to tihis §14; the assembly, delivery,
storage and transporting of such Unit to be at the expense and risk
of the Lessee. During any such storage period the Lessee will permit
the Owner-Trustee or any person designated by it, including the
authorized representative or representatives of any prospective pur-
chaser of such Unit, to inspect}the same; provided, however, that the
Lessee shall not be liable except: in the lcase of negligence or intentional
act of the Lessee or of its employees or|agents and, except to the extent
otherwise provided by law, for any injury to or the death of any person
exercising, either on behalf of the Owner-Trustee or any prospective
purchaser, the rights of inspection granted under this sentence. The
assembly, delivery, storage and transporting of the Units as herein-
before provided are of the essence of this Lease, and upon application to
any court of equity having junisdicti&n in the premises, the Owner-
Trustee shall be entitled to a idecree against the Lessee requiring
specific performance of the covenants|of the Lessee so to cause the
assembly, delivery, storage and {transporting of the Units. Each Unit
returned to the Owner-Trustee p;ursuan't to this §14 shall (i) be in the
same operating order, repair and condition as when originally delivered
to the Lessee, reasonable wear and tear lexcepted, (ii) have attached or
affixed thereto any special device, rack or assembly considered an ac-
cession thereto as provided in §9 hereof and have removed therefrom
any special device, rack or asselmbly rllot so considered an accession
thereto and (iii) meet the standards then in effect under the Inter-
change Rules of the Association of Amexlrcan Railroads, if applicable.

§15. Recording. The Lessee, at its own expense, will cause this
Lease, the Security Documents, the Leas‘e Assignment, the Assignment
and any assignment hereof or thereof to|be filed and recorded with the
Interstate Commerce Commission{in accordance with Section 20c of the
Interstate Commerce Act. The Lessee will undertake the filing, regis-
tering, deposit, and recording required|of the Owner-Trustee under

T T
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the Security Documents and will from time to time do and perform any
other act and will execute, acknowledge, deliver, file, register, record
(and will refile, re-register, deposit and redeposit or re-record when-
ever required) any and all further instruments required by law or
reasonably requested by the Owner-Trustee or the Vendor for the
purpose of proper protection, to their satisfaction, of the Vendor’s and
the Owner-Trustee’s respective interests in the Units, or for the purpose
of carrying out the intention of this Lease, the Security Documents,
the Assignment or the Lease Assignment; provided, however, that the
Lessee shall not be required fo take any such action in respect of any
jurisdiction outside the United States if (1) the Lessee deems such
action to be unduly burdensome, (2) after giving effect to the failure
to take such action, the Lessee has taken all action required by law to
protect the title of the Owner-Trustee and the Vendor to Units having
a fair value of not less than 85% of the aggregate fair value of all the
Units then subject to this Lease, and (3) any Unit at any time located
in such jurisdiction shall have been marked with the markings specified
in §5 hereof.

The Lessee will promptly furnish to the Vendor and the Owner-
Trustee evidence of all such filing, registering, depositing or record-
ing, and an opinion or opinions of counsel for the Lessee with respect
thereto satisfactory to the Vendor and the Owner-Trustee. This Lease
and the Security Documents shall be filed and recorded with the Inter-
state Commerce Commission prior to the delivery and acceptance
hereunder of any Unit.

816.  Guarontor’s Right to Acgquire Lessee’s Leasehold Interest.
In addition to the rights of the Guarantor under §10 hereof, if the
Guarantor shall make any payments to the Owner, the Owner-Trustee
or the Vendor on account of its guaranty under the Guaranty in order
to prevent the occurrence of an Event of Default specified in sub-
paragraph A or B of the first paragraph of §10 of the Lease, then
upen the written request of the Guarantor the Lessee shall convey,
transfer and assign to the Guarantor all the Lessee’s right, title and
interest in and to the Lease and the Units. Any such conveyance,
transfer or assignment shall be in form reasonably satisfactory to
the Guarantor, and shall be free of expense to the Guarantor.




In the event of such conveyance, transfer or assignment, the
 Guarantor shall assume the 0bligat-|ions of the Lessee hereunder in a
manner satisfactory to the aner—'lfrustee and the Vendor, and shall
be entitled to all of the rights, titles, interests, powers and privileges
of the Lessee hereunder. In|furtherance thereof the Owner-Trustee
will, upon written request ofi the Guarantor enter into a New Lease
(as defined in §10 hereof) with the Guarantor; provided, however,
that such New Lease complies with|the provisions of the penultimate
paragraph of §10 hereof and is otherw1se in form and substance satis-
factory to the Owner-Trustee‘ and promded further, that the Guaran-
tor shall have concurrently executed and delivered an assignment of
the New Lease and a New Consent and furnished opinions of counsel
and other documents in connectmn 'éherew1th all as contemplated by
clause II of the penultimate paragraph of §10 hereof. In such event the
provisions of the last sentence of the last paragraph of §10 hereof shall
be applicable.

Any payment by the Guarant,or in respect of its guaranty under the
Guaranty or under the Securlty Documents shall not be regarded as
consideration for the conveyance, transfer or assignment or the right
thereto hereinabove set forth,|but the Guarantor shall be entitled to
recover from the Lessee the amount of any such payments made prior
to such conveyance or assignment, together with expenses connected
with such conveyance or assignment.

§17. Owner-Trustee’s Rigﬂt To Perform for the Lessee. If the
Lessee fails to perform or comply with any of its agreements con-
tained herein, the Owner-Trustee may upon notice to the Lessee itself
perform or comply with such agreement, and the amount of the rea-
sonable cost and expenses of the prer-Trustee incurred in connec-
tion with such performance or’ compliance, together with interest on
such amount at the rate per annum |which Manufacturers Hanover
Trust Company, New York, New York, charges for unsecured 90-day
loans to large corporate borrowers at the time in effect, shall be pay-
able by the Lessee upon demand. |

§18. Interest on Overdue Rentals. | Anything to the contrary here-
in contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall [result in the obligation on the part of
the Lessee promptly to pay, to the extent legally enforceable, an amount
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equal to interest at 1114 % per annum on the overdue rentals and other
obligations for the period of time during which they are overdue, or
such lesser amount as may be legally enforceable.

§19. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given
when delivered to such other party or deposited in the United States
mails, first-class postage prepaid, addressed as follows:

if to the Owner-Trustee, at 130 John Street, New York, New York

10038, attention of Corporate Trust and Agency Division, with

copies to the Owner, at P. 0. Box 8300, Stamford, Connecticut 06904,

attention of Manager—Operations, Leasing and Industrial Loans

and attention of Loan Officer-—Rail;

if to the Lessee, at 300 South Wacker Drive, Chicago, Illinois
60606 ;

if to the Guarantor, at 176 East Fifth Street St. Paul, Minnesota

55101, attention of Assistant Vice President, Financial Planning;
or addressed to any party at such other address as such party shall
hereafter furnish to the other parties in writing. Any certificate, docu-
ment or report required to be furnished by any party hereto to the
other parties shall be delivered to the address set forth above for such
party. Any notice to the Lessee or the Guarantor regarding the Lessee’s
failure to perform any obligation hereunder shall also be furnished
to the Owner-Trustee.

§20. Owner-Trustee Acting as Trustee. The representations, un-
dertakings and agreements herein made on the part of the Owner-
Trustee are made and intended for the purpose of binding only the
Trust Estate as such term is used in the Trust Agreement.

Whenever the term Owner-Trustee is used in this Lease it shall ap-
ply and refer to the Owner-Trustee and the Owner and any assignee of
the Owner-Trustee.

§21. No Recourse. No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein, against any
incorporator, stockholder, director or officer, as such, past, present or
future, of the Owner-Trustee or the Lessee, or against the Owner or
any other beneficiary of a trust for which the Owner-Trustee is acting




as trustee, whether by virtue of any constitutional provision, statute
. or rule of law or by enforcement of ény assessment or penalty or other-
wise, all such liability, whether at common law, in equity, by any con-
stitutional provision, statute or ot*lherwise, of incorporators, stogk—
holders, directors, officers, as suc}ll, or beneficiaries being forever
released as a condition of and{as consideration for the execution of this

Lease.

§22. Severability,; Effect and Modification of Lease; Third Party
Beneficiaries. Any provision: of thiél Lease which is prohibited or un-
enforceable in any jurisdiction, shall be, as to such jurisdiction, in-
effective to the extent of such: prohibition or unenforceability without
invalidating the remaining provisions hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the
Owner-Trustee and the Lessee with respect to the leasing of the Units
and supersedes all other agreements, oral or written, with respect
thereto, except the Participatic[)n Agreement. No variation or modifica-
tion of this Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and signed by duly authorized signa-
tories for the Owner-Trustee and the Liessee.

Nothing in this Lease shalljbe deelmed to create any right in any
person not a party hereto (other than the Guarantor, the Owner, the
Vendor and the permitted successors and assigns of a party) and this
instrument shall not be construed in|any respect to be a contract in
whole or in part for the benefit of any third party except as aforesaid.

§23. Other Obligations. InI the event that any of the covenants of
the Owner-Trustee under the first paragraph of Article 7, the second,
fifth and seventh paragraphs of Article 17, and under Articles 6, 9,
10, 11, 13, 14 and 19 of the Sec[urity Documents (without reference to
any limitation of liability contained in Article 22 or the last para-
graph of Article 4 of the Secur"ity Doéuments) are not complied with
through the performance by the Lessee of its obligations specifically
provided for in this Lease, theLessee|shall, as additional obligations
under this Lease, take all suchjaction|as may be necessary to enable
compliance to be made with such covenants under the Security Docu-
ments. ‘
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§24. Ewxecution. This Lease may be executed in several counter-
parts, such counterparts together constituting but one and the same
instrument, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. Although for convenience this
Lease is dated as of the date first set forth above, the actual date or
dates of execution hereof by the parties hereto is or are, respectively,
the date or dates stated in the acknowledgements hereto annexed.

§25. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of New
York; provided, however, that the parties shall be entitled to all rights
conferred by Seetion 20¢ of the Interstate Commerce Act.

IN WITNESS WHEREOF, the parties hereto have executed or caused
this instrument to be executed as of the date first above written.

AMERICAN RAIL Box CAR COMPANY,

Vice President-Finance
and Treasurer

[CORPORATE SEAL]
Attest:

Assistant Secretary

UNITED STATES TRUST COMPANY OF
NEw YORK, as trustee,

Vice President

[CORPORATE SEAL]
Attest:

....................................................

Assistant Secretary




STATE OF ILLINOIS, g :
CoUNTY OF COOK,

- On this day of

, 1975, before me personally appeared

, to me personally known, who, being by me duly
sworn, says that he is Viee Presildent-—Finance and Treasurer of
American Rail Box Car Con{pany, that one of the seals affixed to the
foregoing instrument is the ‘jcorporlate seal of said corporation, that
said instrument was signed| and sealed on behalf of said corpora-
tion by authority of its Board of Dilrectors, and he acknowledged that
the execution of the foregoing instrument was the free act and deed

of said corporation.

Notary Public

[Notarial Seal]

My Commission expires

STATE OF NEW YORK, b
COUNTY OF NEW YORK,

On this day of , 1975, before me personally ap-
peared , to me peI('sonally known, who, being by me
duly sworn, says that he is |Vice I:l’resident of UNITED STATES
TRUST COMPANY OF NEVY YORK, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation,
that said instrument was signé‘zd and |sealed on behalf of said corpora-
tion by authority of its By—lavs[rs, and \he acknowledged that the execu-
tion of the foregoing instrumléant was the free act and deed of said
corporation.

Notary Public
[Notarial Seal]




Type

50’ 6”, T0-ton capacity, gen-

eral service box car

SCHEDULE A

.....
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AAR

Mechanical

Designation Quantity
XM 1,000

Lessee’s
Identifying
Numbers
(All Sets
Inclusive)

RBOX

18538-18805
12649-12893
16280-16499
19733-19999




Percentage
of Purchase Price

2//1/91 and thereafter ...  20.00




Arnnex D
to Conditional Sale Agreemens

ASSIGNMENT OF LEASE AND AGREEMENT dated as of
November 1, 1975 (hereinafter called this Assignment), by and
between United States Trust Company of New York, a New York
corporation, as Trustee under a Trust Agreement dated as of the
date hereof, with General Electric Credit Corporation (such
Trustee, together with its successors and assigns, being herein-
after called the Owner-Trustee) and Mercantile-Safe Deposit and
Trust Company, as agent (hereinafter called the Vendor).

WHEREAS the Owner-Trustee and Burlington Northern Ine. (here-
inafter called the Guarantor) have entered into Conditional Sale
Agreements dated as of the date hereof (hereinafter, together with
amendments and supplements thereto, being called the Security Docu-
ments), with ACF Industries, Incorporated, Pullman Incorporated
(Pullman-Standard division), PACCAR Inc. and FMC Corporation
{hereinafter individually called the Builder and collectively referred
to as the Builders), respectively, providing for the sale to the Owner-
Trustee of such units of railroad equipment (hereinafter called the
Units) described in the Annexes thereto as are delivered to and ac-
cepted and settled for by the Owner-Trustee thereunder; and

WHEREAS the Owner-Trustee and American Rail Box Car Company
(hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter, together with the
amendments and supplements thereto, being called the Lease), provid-
ing for the leasing by the Owner-Trustee to the Lessee of the Units; and

WHEREAS in order to provide security for the obligations of the
Owner-Trustee under the Security Documents and as an inducement
to the Vendor to invest in the aggregate Conditional Sale Indebtedness
{(as that term is defined in the Security Documents}, the Owner-
Trustee agrees to assign for security purposes its rights in, to and un-
der the Lease to the Vendor;

Now, THEREFORE, in consideration of the payments to be made and
the covenants hereinafier mentioned to be kept and performed, the
parties hereto agree as follows:




1. Subject to the provisions of Raragraph 10 hereof, the Owner-
Trustee hereby assigns, transfers and sets over unto the Vendor, as
collateral security for the pa&yment and performance of the Owner-
Trustee’s obligations under the Security Documents, all the Owner-
Trustee’s right, title and interest, powers, privileges, and other benefits
_under the Lease, including, Wlthout hmltatlon the immediate right to
receive and collect all rentals, proﬁt‘ls and other sums payable to or
receivable by the Owner-Trustee fronll the Lessee under or pursuant to
the provisions of the Lease whgther as rent, casualty payment, indem-
nity, liquidated damages, or otherwise (such moneys being hereinafter
called the Payments), and the right [to make all waivers and agree-
ments, to give all notices, consents and releases, to take all action upon
the happening of an Event of Default specified in the Lease, and to do
any and all other things whatsoever which the Owner-Trustee is or may
become entitled to do under theiLease.\In furtherance of the foregoing
assignment, the Owner-Trustee hereby irrevocably authorizes and
empowers the Vendor in its own name, or in the name of its nominee,
or in the name of the Owner-Trustee or as its attorney, to ask, demand,
sue for, collect and receive any and all Payments to which the Owner-
Trustee is or may become entitled under the Lease, and to enforce
compliance by the Lessee with allithe terms and provisions thereof.

The Vendor agrees to accept any payments made by the Lessee for
the account of the Owner-Trustee purs1'|1ant to the Lease. To the extent
received, the Vendor will applyisuch Bayments to satisfy the obliga-
tions of the Owner-Trustee under the Security Documents then due and
payable, subject to the limitations contamed in the last paragraph of
Article 4 of the Security Documeilts and any balance shall be paid im-
mediately to and retained by the Owne\r-Trustee. If the Vendor shall
not receive any rental payment under the first paragraph of §3 of the
Lease payable to it as provided in the Consent attached hereto when
due, the Vendor shall immediately notify the Owner-Trustee and the
Guarantor by telegraphic communication at the address set forth in the
Lease. -

2. This Assignment is executed only as security for the obligations
of the Owner-Trustee under the ‘Securit‘y Documents and, therefore,
the execution and delivery of this Assignment shall not subject the
Vendor to, or transfer, or pass, or in any way affect or modify the
liability of the Owner-Trustee under the Lease, it being understood




3

and agreed that notwithstanding this Assignment or any subsequent
assignment, all obligations of the Owner-Trustee to the Lessee shall
be and remain enforceable by the Lessee, its successors and assigns,
against, and only against the Owner-Trustee or persons other than
the Vendor.

3. To protect the security afforded by this Assignment, the Owner-
Trustee agrees as follows:

~{a) The Owner-Trustee will fdlthfully abide by, perform and
discharge each and every obligation, covenant and agreement which
the Lease provides are to be performed by the Owner-Trustee; with-
out the written consent of the Vendor, the Owner-Trustee will not
anticipate the rents under the Lease or waive, excuse, condone, for-
give or in any manner release or discharge the Lessee thereunder
of or from the obligations, covenants, conditions and agreements to
be performed by the Lessee which are intended to satisfy the obli-
gations of the Owner-Trustee under the Security Documents, includ-
ing, without limitation, the obligation to pay the rents in the manner
and at the time and place specified therein or enter into any agree-
ment so amending, modifying or terminating the Lease and the
Owner-Trustee agrees that any such amendment, modification or
termination thereof without such consent shall be void.

{(b) At the Owner-Trustee’s sole cost and expense, the Owner-
Trustee will appear in and defend every action or proceeding arising
under, growing out of or in any manner connected with the obliga-
tions, duties or liabilities of the Owner-Trustee under the Lease.

{¢) Should the Owner-Trustee fail to make any payment or to do
any act which this Assignment requires the Owner-Trustee to make
or do, then the Vendor, but without obligation so to do, after first
making written demand upon the Owner-Trustee and affording the
Owner-Trustee a reasonable period of time within which to make
such payment or do such act, but without releasing the Owner-
Trustee from any obligation hereunder, may make or do the same
in such manner and to such extent as the Vendor may deem neces-
sary to protect the security provided hereby; including specifically,
without limiting its general powers, the right to appear in and de-
fend any action or proceeding purporting to affect the security
hereof and the rights or powers of the Vendor, and also the right to
perform and discharge each and every obligation, covenant and
agreement of the Owner-Trustee contained in the Lease; and in
exercising any such powers, the Vendor may pay necessary costs and
expenses, employ counsel dnd incur and pay reasonable attorneys’
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fees, and the Owner-Trustee will reimburse the Vendor for such
. costs, expenses and fees.

4. Subject to the provisions of Paragraph 10 hereof, the Owner-
Trustee does hereby constitute the Vendor the Owner-Trustee’s true
and lawful attorney, irrevoca[,bly, Wilth full power (in the name of the
Owner-Trustee, or otherwise), to ask, require, demand, receive, com-
pound and give acquittance for any and all Payments due and to be-
come due under or arising out of the{Lease to which the Owner-Trustee
is or may become entitled, to %enforce compliance by the Lessee with all
the terms and provisions of the Lease, to endorse any checks or other
instruments or orders in conn[ection therewith and to file any claims or
take any action or institute any proceedings which the Vendor may

deem to be necessary or advisable in the premises.

5. Upon the full discharge and| satisfaction of all the Owner-
Trustee’s obligations under each of the Security Documents, this As-
signment and all rights hereir{{i assigned to the Vendor shall terminate,
and all estate, right, title and interest of the Vendor in and to the Lease
shall revert to the Owner-Trustee.

6. The Owner-Trustee will| from time to time, do and perform any
other act and will execute, acknowledge, deliver and file, register, de-
posit and record (and will refile, re-register, re-record or redeposit
whenever required) any and all further instruments required by law
or reasonably requested by the Vendor.in order to confirm or further
assure, the interests of the Vendor her‘eunder.

7. Pursuant to the provisiorgs of the Finance Agreement relating to
assignment to a successor agent thereunder or if a Declaration of
Default under a Security Document h'as been made and is in effect, the
Vendor may assign all or any of the rights assigned to it hereby or
arising under the Lease, including, without limitation, the right to
receive any Payments due or to become due. In the event of any such
assignment, any such subsequ[[ént or [successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights and privi-
leges and be subject to all the obhgatlons of the Vendor hereunder. The
Vendor will give written not1cez to the Owner Trustee and the Lessee of
any such assignment.

8. This Assignment shall be governed by the laws of the State of
New York, but the parties shall be entitled to all rights conferred by
Section 20c of the Interstate Commerce Act.

ey R T
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9. The Owner-Trustee shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be promptly
delivered or made to the Vendor at its address set forth in Article 21
of the Security Documents or at such other address as the Vendor shall
designate.

10. The Vendor hereby agrees with the Owner-Trustee that, so long
as no event of default under any of the Security Documents has oc-
curred and shall be continuing, the Vendor will not exercise or enforce,
or seek to exercise or enforce, or avail itself of, any of the rights,
powers, privileges, authorizations or benefits assigned and transferred
by the Owner-Trustee to the Vendor by this Assignment, except the
right to receive and apply the Payments as provided in Paragraph 1
hereof, and that, subject to the terms of the Lease and the Security
Documents, the Owner-Trustee may, so long as no event of default un-
der any of the Security Documents has occurred and shall be continu-
ing, exercise or enforce, or seek to exercise or enforce, such rights,
powers, privileges, authorizations or benefits; provided, however, that
the Owner-Trustee may not terminate the Lease without the prior
written consent of the Vendor.

IN WiTness WHEREOF, the parties hereto have caused this instru-
ment to be executed in their respective corporate names, by officers
thereunto duly authorized, and their respective corporate seals to be
affixed and duly attested, all as of the date first above written.

UNITED STATES TRUST COMPANY OF
New YORK, as trustee,

l CORPORATE S};;AIJ] by ........... ‘ .;.rl.‘. .. e ' ...........
Attest:

Assistant Secrefary
MERCANTILE-SA¥YE DEPOSIT AND
TrRUST COMPANY, as Agent,

[CORPORATE SEAL] by
Attest : Assistant Vice President

Corporate Trust Officer



STATE OF NEW YORK, oS, 1
COUNTY OF NEW YORK,

On this day of \ 1975, before me personally ap-
peared ; to me|personally known, who, being by
me duly sworn, says that he is Vice| President of UNITED STATES
TRUST COMPANY OF NEW YORK, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation and
that said instrument was sign{ed and| sealed on behalf of said corpora-
tion by authority of its By-law[s and he acknowledged that the execution
of the foregoing instrument was the free act and deed of said corpora-

tion.
............... NotaryPublw
[NOTARIAL SEAL]
STATE OF MARYLAND, ss. -
CITY OF BALTIMORE, '
On this day of -, 1975, before me pérsonally appeared
, to me personally| known, who, being by me duly

sworn, says that he is an Assis{tant Vice President of MERCANTILE-
SAFE DEPOSIT AND TRUST COMPANY, that one of the seals
affixed to the foregoing instrument i§ the corporate seal of said cor-
poration and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was the free act

and deed of said corporation.

Notary Public
[NOTARIAL SEAL]

My Commission expires
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LESSEE’'S CONSENT AND AGREEMENT

The undersigned, a corporation duly incorporated under the laws of
the State of Delaware, the Lessee named in the Lease (hereinafter
called the Lease) referred to in the foregoing Assignment of Lease and
Agreement (hereinafter called the Assignment), hereby (a) acknowl-
edges receipt of a copy of the Assignment and (b) consents to all the
terms and conditions of the Assignment.

As an inducement to the investors (hereinafter called the Investors)
to invest in the aggregate Conditional Sale Indebtedness, as that term
is defined in the Conditional Sale Agreements (hereinafter collectively
referred to as the Security Documents), dated as of November 1, 1975,
among United States Trust Company of New York, as trustee (herein-
after called the Owner-Trustee), Burlington Northern Inc., and ACF
Industries, Incorporated, Pullman Incorporated (Pullman-Standard
division), PACCAR Inc and FMC Corporation (hereinafter individ-
ually called a Builder and collectively referred to as the Builders),
respectively, (copies of which Security Documents have been delivered
to the undersigned) pursuant to which the Owner-Trustee is partially
financing the purchase of the units of railroad equipment (hereinafter
called the Units) being leased by the Owner-Trustee to the undersigned
pursuant to the Lease, and in consideration of other good and valuable
consideration, the undersigned:

(1) represents and warrants to Mercantile-Safe Deposit and Trust
Company (hereinafter called the Vendor), acting as agent for the
Investors, that the rentals and other obligations under the Lease have
been calculated so as to provide for the due and punctual payment
of the principal of, and interest on, the aggregate Conditional Sale
Indebtedness and the due and punctual performance of all other obli-
gations of the Owner-Trustee under the Security Documents (ex-
cept the obligations of the Owner-Trustee under subparagraph (a)
of the third paragraph of Article 4 thereof) without reference to any
limitation of liability contained in the last paragraph of Article 4 or
Article 22 thereof ;

(2} agrees, subject to the terms and conditions of the Assignment,
to pay all rentals, casualty payments, liguidated damages, indem-
nities and other moneys (other than the rental payment, if any,
payable to any or all Builders within five business days after a Clos-

ing Date) provided for in the Lease (which moneys are hereinafter -

called the Payments) due and to become due under the Lease in
respect of the Units leased thereunder, directly to the Vendor to be
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applied as provided in the Securlty Documents, at P. O. Box 225§,
Two Hopkins Plaza, Baltlmore Maryland 21203, attention of Cor-
porate Trust Department (or to shch other address as may be fur-
nished in writing to the under51gned by the Vendor) ; it being hereby
agreed that the unders1gned s obhgatlon to pay all the aforesaid Pay—
ments is absolute and uncond1t10na1

(3) agrees, subject to the terms and conditions of the Assignment,
that the Vendor shall be entltled to the benefits of, and to receive
and enforce performance of, all of the covenants to be performed
by the undersigned under the Lease as though the Vendor were
named therein as the Owner-Trustee;

(4) agrees that the Payments shall not be subject to any right of
setoff or counterelaim or other defense which the undersigned miglht
have against the Owner- Trustee {or otherwise, and the payment
thereof to the Vendor shall be ﬁnal and shall not be subject to, and
the undersigned hereby agrees to 1ndemn1fy the Vendor against, any
liens, charges or claims of any nathre whatsoever (other than liens,
charges or claims created ox 1ncurred by the Vendor not arising out
of the transactions contemplated by the Security Documents, the
Lease or the Assignment) resultlng from a breach by the undex-
signed of its obligations under the Lease prior to or part passu with
the right of the Vendor to apply such Payments, as provided in the
Assignment;;

(5) agrees that any rlghts acquired by the undersigned, by sub-
rogation or otherwise, agamst the Olwner-Trustee under the Securlty
Documents or with respect {to any; of the Units by reason of any
payment made by the under51gned pursuant hereto may not be
exercised until the Vendor has been paid all sums payable to it under

the Security Documents;

(6) agrees that the Vendor shallinot, by virtue of the Assignment
or this Consent and Agreement be or become subject to any liability
or obligation under the Lease or otherwise;

(7) agrees that the Lease shalll not, without the prior written
consent of the Vendor, be amended] terminated or modified, or any
action be taken or omitted bylthe un iers1gned the taking or omission
of which might result in any|alteration or impairment of the obliga-
tions of the Lessee under the Lease which are intended to satisfy the
obligations of the Owner-Trustee under the Security Documents, the
obligations of the Owner-Trustee |under the Assignment or the
obligations of the Lessee under this Consent and Agreement or of
any of the rights created by any thereof ; and

1
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~ (8) will (i) execute, deliver and/or furnish all notices, certifi-
cates, communications, instruments, agreements, legal opinions and
other documents and papers required to be executed, delivered and/
or furnished by it (or its counsel) pursuant to the provisions of the
Security Documents and (ii) do all such acts and execute and deliver
all such further assurances required to be done and/or executed and
delivered by it pursuant to the provisions of any thereof.

. This Agreement may be executed in several counterparts, each of
which when so executed shall be deemed an original, and such counter-
parts together shall constitute one and the same instrument.

This Consent and Agreement, when accepted by the Vendor by
gigning the acceptance at the foot hereof, shall be deemed to be a
contract under the laws of the State of New York and, for all pur-
poses, shall be construed in accordance with the laws of said State.

Dated as of November 1, 1975
AMERICAN RAIL Box CAR COMPANY,

By e
Vice President
[CORPORATE SEAL]
Attest:
Accepted:
MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, AS AGENT,
bY e, e
Assistant Vice President
[CORPORATE SEAL]
Attest:

......................................................

Corporate Trust Officer
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STATE OF ILLINOIS, oy
CoUNTY oF COOK,

On this day of ., 1975, before me personally appeared

, to me personally known, who, being by me duly sworn,

says that he is Vice Pres. Finance| & Treas. of AMERICAN RAIL

BOX CAR COMPANY, that| the seal affixed to the foregoing instru-

ment is the corporate seal of said corporation and that said instrument

was signed and sealed on behalf of| said corporation by authority of

its Board of Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

Notary Public

[NOTARIAL SEAL]

My Commission expires
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CONDITIONAL SALE AGREEMENT dated as of November 1,
1975, among PULLMAN INCORPORATED (Pullman-Standard divi-
sion}, a Delaware corporation (hereinafter called the Vendor or
Builder as more particularly set forth in Article 1 hereof), UNITED
STATES TRUST COMPANY OF NEW YORK, a New York corporation,
not individually but solely in its capacity as Trustee (hereinafter,
together, with its successors and assigns, being called the Owner-
Trustee) under a Trust Agreement dated as of the date hereof
(hereinafter called the Trust Agreement) with General Electric
Credit Corporation, a New York corporation (hereinafter called
the Owner), and BURLINGTON NORTHERN INC., a Delaware corpo-
ration (hereinafter called the Guarantor.)

WHEREAS the Builder agrees to construct, sell and deliver to the
Owner-Trustee, and the Owner-Trustee agrees to purchase, in accor-
dance with the terms and provisions hereof, the railroad equipment de-
scribed in Annex B hereto to the extent not excluded herefrom under
the provisions hereof (hereinafter called the Equipment) ;

WHEREAS the Owner-Trustee and the Guarantor are entering into
Conditional Sale Agreements dated as of the date hereof (hereinafter
called the Other Agreements) with ACF Industries, Incorporated,
PACCAR Inc. and FMC Corporation, respectively;

WHEREAS the Owner-Trustee is entering into a lease dated as of the
date hereof with American Rail Box Car Company (hereinafter called
the Lessee) in substantially the form annexed hereto as Annex C {here-
inafter called the Lease) ;

WHEREAS the Guarantor is willing to guarantee to the Vendor the
due and punctual payment of all sums payable by, and the due and punc-
tual performance of all other obligations of, the Owner-Trustee under
this Agreement (except for its obligations under subparagraph (a) of
Article 4 hereof) and has joined in this Agreement for the purpose of
setting forth the terms and conditions of such guaranty and making
certain further agreements as hereinafter set forth;



Now, THEREFORE, in considelration of the mutual covenants and
agreements hereinafter set forth, the parties hereto do hereby agree
as follows:

ARTICLE 1. Assignment, Dej:im'tions. The parties hereto contem-
plate that the Owner-Trustee Wil'll furnish that portion of the Purchase
Price. (as defined in Article 4 hereof) of the Equipment as is required
under subparagraph (a) iof the |third paragraph of Article 4 hereof
and that an amount equal to the balance of the Purchase Price shall
be paid to the Builder by lan assignee of the Builder’s right, title and
interest under this Agreement pursuant to an Agreement and Assign-
ment dated as of the date hereof |between the Builder and Mercantile-
Safe Deposit and Trust Company, as agent (said Agreement and As-
signment being hereinafter called|the Assignment and said agent being
hereinafter sometimes called the Assignee, the parties for which the
Assignee is acting as being hereinafter called the Investors, and the
Finance Agreement dated jas of the date hereof under which the As-
signee is so acting being hereinafter called the Finance Agreement).

In case of such assignment, [the Owner-Trustee will assign to
the Vendor, as security for the payment and performance of all the
Owner-Trustee’s obligations hereunder, all right, title and interest of
the Owner-Trustee in and to the Lease, pursuant to an Assignment of
Lease and Agreement in substantially the form of Annex D hereto
(hereinafter called the Lease Ass1gnment) and the Lessee will enter
into a Lessee’s Consent and Agreement (hereinafter called the Con-
sent) in the form attached to the Lease Assignment.

The term “Builder”, whenever used in this Agreement, means, both
before and after any assignment |of its rights hereunder, the party
hereto which has manufactured the Equipment and any successor or
successors for the time beiné to its manufacturing properties and busi-
ness. The term “Vendor”, whenever| used in this Agreement, means, be-
fore any such ass1gnment the Bullder and, after any such assignment,
both any assignee or as51gnees for the time being of such particular as-
signed rights as regards such rights, and also any assignor as regards
any rights hereunder that are retained or excluded from any assign-
ment. Any reference herein to this Agreement or any other agreement
shall mean said agreement antd all aiendments and supplements hereto
or thereto then in effect. '
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ARTICLE 2.  Construction and Sale. Pursuant to this Agreement,
the Builder shall construct the Equipment at its plant set forth in An-
nex B hereto, and will sell and deliver to the Owner-Trustee, and the
Owner-Trustee will, as hereinafter provided, purchase from the Builder
and accept delivery of and pay for the Equipment, each unit of which
shall be constructed in accordance with the specifications referred to
in Annex B hereto and in aceordance with such modifications thereof
as may be agreed upon in writing among the Builder, the Owner-
Trustee and the Lessee (which specifications and modifications, if any,
are hereinafter called the Specifications). The Builder represents and
warrants that the design, quality and component parts of each unit of
the Equipment shall conform, on the date of completion of manufacture
thereof, to all United States Department of Transportation and Inter-
state Commerce Commission requirements and specifications and to all
standards recommended by the Association of American Railroads rea-
sonably interpreted as being applicable to railroad equipment of the
character of such unit, and each such unit will be new railroad equip-
ment,

ARTICLE 3. [nspection and Delivery. The Builder will deliver the
units of the Equipment to the Owner-Trustee at the place or places
specified in Annex B hereto (or if Annex B does not specify a place
or places, at the place or places designated from time to time by the
Owner-Trustee), freight charges, if any, prepaid, in accordance with
the delivery schedule set forth in Annex B hereto; provided, however,
that delivery of any unit of the Equipment shall not be made until this
Agreement and the Lease have been filed and recorded pursuant to Sec-
tion 20c of the Interstate Commerce Act and the Finance Agreement
shall have been executed and delivered; provided further, that the
Builder shall have no obligation to deliver any unit of Equipment here-
under subsequent to the commencement of any proceedings specified in
clause (¢) or (d) of Article 16 hereof or the occurrence of any event of
default (as described in Article 16 hereof), or event which, with the
lapse of time and /or demand, could constitute such an event of default.

The Builder’s obligation as to time of delivery is subject, however,
to delays resulting from causes beyond the Builder’s reasonable control,
including but not limited to acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or-
civil commotion, sabotage, strikes, differences with workmen, accidents,




fire, flood, explosion, damage to p|1ant, equipment or facilities, delays
. P [ .
in receiving necessary materials or delays of carriers or subcontrac-

tors.

Any Equipment not delivered, accepted and settled for on or prior
to August 1, 1976, shall be excluded herefrom and the Owner-Trustee
shall be relieved of its obligation to purchase and pay for such Equip-
ment. If any Equipment shall be excluded herefrom pursuant to the
immediately preceding senténce, the Builder, the Guarantor and the
Owner-Trustee shall execute an agreement supplemental hereto limit-
ing this Agreement to the Equipment not so excluded herefrom.

During construction, the E‘quipment shall be subject to inspection and
approval by the authorized inspectors of the Owner-Trustee (who may
be employees or agents of the Lessee) and the Builder shall grant to
such authorized inspectors réasonable access to its plant. The Builder
agrees to inspect all materials useijlj in the construction of the Equip-
ment in accordance with the|standdrd quality control practices of the
Builder. Upon completion of leach unit or of a number of units of the
Equipment, such unit or units shall be presented to an inspector of the
Owner-Trustee for inspection at the place specified for delivery of such
unit or units, and if each such unit conforms to the Specifications, re-
quirements and standards a&)phcable thereto, such inspector or an
authorized representative of the Owner-Trustee (who may be an em-
ployee or agent of the Lessee )[‘ shall execute and deliver to the Builder
a certificate of acceptance (hereinaft':er called the Certificate of Accep-
tance) stating that such unit or units have been inspected and accepted
on behalf of the Owner-Trustee and are marked in accor-
dance with Article 10 hereof; %)rom'de\d, however, that the Builder shall
not thereby be relieved of its warranty referred to in Article 14 hereof;
and provided, further, that no c[ertiﬁca'te of acceptance shall be delivered
prior to the date on which said unit or units may be delivered as set
forth in the first proviso of the'first plclragraph of this Article 3. By §2
of the Lease, the Owner-Trustee is appointing the Lessee its agent to
inspect and accept delivery of the Equipment. Acceptance of any unit
of Equipment by the Lessee (or its employees or agents, as aforesaid)
shall be deemed to be acceptance of such unit by the Owner-Trustee.

On delivery of each such unit hereunder at the place specified for
delivery and due execution and|delivery of a Certificate of Acceptance
in respect thereof, the Builder shall have no further responsibility for,
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nor bear any risk of, any damage to or the destruction or loss of such
unit; ,n_),r"m.:.zlzu;d,, however, that the Builder shall not thereby be relieved
of its warranty referred to in Article 14 hereof.

ArTicLE 4. Purchase Price and Payment. The base price or prices
per unit of the Equipment are set forth in Annex B hereto. Such base
price or prices are subject to such increase or decrease as is agreed
to by the Builder, the Lessee and the Guarantor; provided, however,
that such base prices may not be increased by more 1 Itmm 10% without

the consent of the Investors. The term “Pn'r"t“lmqe Price” as used herein
shall mean the base price or prices as 5o increased or decreased. If on

any Closing Date (as hereinafter defined in this Article) the aggregate
Purchase Price of Equipment for which settlement has theretofore
been and is then being made under this Agreement and the Other

Agreements would, but for the provisions of this sentence, exceed the
Maximum Purchase Price ified in Annex A hereto {or such higher

amount to which the Owner-T se and the Guarantor may at their
option agree), the parties hereto (and any assignee of the Builder)
shall enter into an dgt“@t-ﬂ”f"lﬂt excluding from this Agreement or the
Other Agreements such unit or units of Equipment then proposed to
be settled for and specified by the Owner-Trustee, as will, after giv-
ing m t to such exelusion, reduce such aggregate Purchase Price un-
rreement and the Other Agreements to not more than the
Kimum l"wm hase Price specified in Annex A hereto (or such higher
am@umt as aforesaid), and the Guarantor and the Owner-Trustee shall
have no further obligation or liability in respect of units so excluded.

The Equipment shall be settled for in not more than five groups of
units of Equipment delivered to and accepted by the Owner-Trustee.
The term “Closing Date” with 1:"453$}Wt to any such group shall mean
the date or dates set forth in Item 2 of Annex A hereto or such other
dates specified by the Lessee by ten days’ written notice (such notice
specifying the aggre chase Price of such group) with the con-
., the Assignee and the Builder, but in
no event shall such date be later than August 1, 1976. The term
“Group”, as used ]:u.m,"‘@.in, shall mean the group of units of Ec quipment
being settled for ¢ Date. The place of each cloging shall be
determined by mu ml rmwemmw among the parties hereto.
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Subject to the terms and’ conditions of this Agreement, the Owner-
Trustee hereby acknowledg(las itself to be indebted to the Vendor in the
amount of, and hereby promises to pay in cash to the Vendor at such
place as the Vendor may déSIgnate, the Purchase Price of the Equip-
ment, as follows:

(a) on the Closing Date Wlth respect to each Group an amount
equal to 30% of the aggregate Purchase Price of the units of Equip-
ment in such Group; and

(b) in 30 semiannual 1nsta1ments as hereinafter provided, an
amount equal to the aggregate Purchase Price of the units of Equip-
ment for which settlement is then being made, less the aggre-
gate amount paid or payable with respect thereto pursuant to sub-
paragraph (a) of this paragraph

The Purchase Price of each unit of Equipment shall bear interest
from the 30th day after the a&verage\l date on which the units of Equip-
ment in the Group in which such unit shall be settled for are available
for delivery and acceptance to the Closmg Date in respect thereof, at
a rate per annum equal to the rate Whlch Manufacturers Hanover Trust
Company, New York, New York cI}arges for 90-day unsecured loans
to large corporate borrowers of the highest credit standing from time
to time in effect during the period such interest is payable; provided,
however, that changes in such rate occurring during the ten business
days next preceding the Closmg Date ]shall be disregarded. Such interest
in respect of any unit of Equipment shall be payable within five business
days of the Closing Date in respect thereof. The term “business days”
as used herein means calendar|days, éxcludlng Saturdays, Sundays and
any other day on which bankmg institutions in New York, New York,
are authorized or obligated to remain closed.

The portion of the Purchase Price payable pursuant to subparagraph
(b) of the preceding paragraph (herein called the Conditional Sale In-
debtedness) shall be payable otn each|August 1 and February 1, com-
mencing August 1, 1976, to and including February 1, 1991 (or if any
such date is not a business dafr, on the next succeeding business day),
each such date being her elnafter callkad a Payment Date. The unpaid
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balance of the Conditional Bale Indebtedness shall bear interest from
the Closing Date in respect of which such indebtedness was incurred
at the rate of 1014 % per annum, Such interest on the unpaid balance of
the Conditional Sale Indebtedness shall be payable, to the extent ac-
crued, on February 1, 1976, and on each Payment Date thereafter. The
instalments of Conditional Sale Indebtedness payable on each Payment
Date shall each be calculated so that the aggregate of Conditional Sale
Indebtedness and interest payable on each Payment Date shall be sub-
stantially equal and such instalments of Conditional Sale Indebtedness
shall completely amortize the Conditional Sale Indebtedness; provided,
however, that in caleulating the amount of Conditional Sale Indebted-
ness payable on the first Payment Date, it shall be assumed, for the
sake of such caleulation only, that interest has accrued thereon for a |
full six-month period.

All interest under this Agreement shall be caleulated on the basis
of a 360-day year of twelve 30-day months.

The Owner-Trustee will pay interest, to the extent legally enforce-
able, at the rate of 1174 % per annum upon all amounts remaining
unpaid after the same shall have become due and payable pursuant to
the terms hereof, or such lesser amount as shall be legally enforceable,
anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be made in such
coin or currency of the United States of America as at the time of pay-
ment shall be legal tender for the payment of public and private debts.
Except as provided in Article 7 hereof, the Owner-Trustee shall not
have the privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due. '

The obligation of the Owner-Trustee to pay to the Vendor any amount
required to be paid pursuant to this Article with respect to any Group
is specifically subject to the fulfillment, on or before the Closing Date
in respect of such Group, of the closing conditions set forth in Para-
graph 6 of the Participation Agreement dated as of the date hereof
(hereinafter called the Participation Agreement), among the Lessee,
the Guarantor, the Owner and the Owner-Trustee (any of which may
be waived by the Owner-Trustee, and payment by the Owner-Trustee
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of the amount specified in subpar |1graph (a) of the third paragraph
of this Article with respectito suclr} Group shall be conclusive evidence

that such conditions have been fulfilled or irrevocably waived).

Notwithstanding any other provision of this Agreement (including,
but not limited to, any provision of Articles 16 and 17 hereof), it is
understood and agreed by the Vendor that the liability of the Owner-
Trustee for all payments toibe made by it under and pursuant to this
Agreement; with the exceptlons only of the payments to be made pur-
suant to subparagraph (a) of the third paragraph of this Article 4 and
any payment required to be made pursuant to the proviso to the last
paragraph of Article 13 hereof, shall not exceed an amount equal to, and
shall be payable only out of, the “income and proceeds from the Equip-
ment”, and such payments shall be made by the Owner-Trustee only to
the extent that the Owner-Trustee or any assignee of the Owner-Trustee
shall have actually received| sufficient “income or proceeds from the
Equipment” to make such payments. Except as provided in the next
preceding sentence, the Vendor agrees that the Owner-Trustee shall
have no personal liability to make any payments under this Agreement
whatsoever except from the “incomeland proceeds from the Equipment”
to the extent actually received by the Owner-Trustee or any assignee of
the Owner-Trustee. In addition, the Vendor agrees that the Owner-
Trustee

(i) makes no representation or warranty, and is not responsible
for, the due execution, validity, sufficiency or enforceability of the
Lease insofar as it relates[to the [Lessee (or any document relative
thereto) or of any of the Lessee’s obligations thereunder or under
this Agreement, insofar asht relates to the Lessee (or any document
relative thereto), or any of the Guarantor’s obligations hereunder,
and

(ii) shall not be respon51ble for the performance or observance
by the Lessee or the Guarantor of any of their respective agreements,
representations, 1ndemmt1es, obhgatlons or other undertakings un-
der the Lease; it being understood that as to all such matters the
Vendor will look solely to the Vendor s rights under this Agreement
against the Guarantor and the Equlpment and to the Vendor’s rights
under the Lease and the Lease Assignment against the Lessee and
the Equipment.
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As used herein the term “income and proceeds from the Equipment”
shall mean
(i) if one of the events of default specified in Article 16 hereof
shall have occurred and while it shall be continuing, so much of the
following amounts as are indefeasibly received by the Owner-Trustee
or any assignee of the Owner-Trustee at any time after any such
event and during the continuance thereof:

(a) all amounts of rental and amounts in respect of Casualty
Occurrences (as defined in Article 7 hereof) paid for or with
respect to the Equipment pursuant to the Lease and any and all
other payments received under §10 or any other provision of the
Lease and

(b) any and all payments or proceeds received for or with
respect to the Equipment as the result of the sale, lease or other
dis};w:hﬁsiticm 'H'm eof aiter dedum ing all costs and expenses of such

(ii} at any ather tlmfe (:m.ly' tzhat portion of the amounts referred
to in the foregoing clauses (a) and (b) (not including amounts paid
by the Guarantor to the Owner-Trustee as reimbursement of sums
paid by the Owner-Trustee on account of prior defaults under para-
graph (a) of Article 16) as are indefeasibly received by the Owner-
Trustee or any assignee of the Owner-Trustee and as shall equal the
portion of the Conditional Sale Indebtedness (including prepayments
thereof required in respect of Casualty Occurrences) and/or interest
thereon due and payable on the date such amounts were required to
be paid pursuant to the Lease or as shall equal any other payments
then due and payable under this Agreement;

it being understood that “income and proceeds from the Equipment”
shall in no event include amounts referred to in the foregoing clauses
(a) and (b) which were received by the Owner-Trustee or any assignee
of the Owner-Trustee prior to the existence of such an event of default
which exceeded the amounts required to discharge that portion of the
Conditional Sale Indebtedness (including prepayments thereof required
in respect of Casualty Occurrences) and/or interest thereon due and
payable on the date on which amounts with respect thereto received
by the Owner-Trustee or any assignee of the Owner-Trustee were re-
quired to be paid to it pursuant to the Lease or which exceeded any
other payments due and payable under this Agreement at the time such
amounts were payable under the Lease. Nothing contained herein limit-
ing the liability of the Owner-Trustee shall derogate from the right
of the Vendor to proceed against the Equipment or the Guarantor as




provided for herein for the{full unpaid Conditional Sale Indebtedness
of the Equipment and interest thereon and all other payments and ob-
ligations hereunder. Notwiéhstanding anything to the contrary con-
tained in Article 16 hereof, the Vendor agrees that in the event it shall
obtain a judgment against the Owner-Trustee for an amount in excess
of the amounts payable by the Owner-Trustee pursuant. to the limita-
tions set forth in this paragraph, it will, accordingly, limit its execution
of such judgment to amounts payable pursuant to the limitations set
forth in this paragraph.

ARTICLE 5. Security Interest in the Equipment. The Vendor shall
and hereby does retain a security interest in and to the Equipment until
the Owner-Trustee shall havel‘ made all its payments under this Agree-
ment and shall have kept and}performed all its agreements herein con-
tained, notwithstanding any provision of this Agreement limiting the
lability of the Owner-Truste(% and n‘otwithstanding the delivery of the
Equipment to and the possession and|use thereof by the Owner-Trustee
and the Lessee as provided in this Agreement. Such retention of security
interest is solely to secure performance of the Owner-Trustee of its obli-
gations under this Agreementi (without regard to any provision of this
Agreement limiting the liability of the Owner-Trustee), and beneficial
ownership of the Equipment shall be and remain in the Owner-Trustee
subject to such performance. Any and all additions to the Equipment
(other than any special devices, racks or assemblies at any time at-
tached or affixed to any unit of the Equipment, the cost or purchase
price of which is not included in the Purchase Price of such unit and
which are not required for the opera‘ttion or use of such unit by the
Interstate Commerce Commission, the United States Department of
Transportation or any other applicable regulatory body), and any and
all parts installed on and addxtlons and replacements made to any unit
of the Equipment shall constltut[e acceslsmns to the Equipment and shall
be subject to all the terms and conditions of this Agreement and in-
cluded in the term “Equipment”|as used in this Agreement.

Except as otherwise specifically proyided in Article 7 hereof, when
and only when the Vendor shall have been paid the full Conditional
Sale Indebtedness, together with interest and all other payments as
herein provided, and all the Owner-Trustee’s obligations herein con-
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tained shall have been performed, absolute right to the possession of,
title to and property in the Equipment shall pass to and vest in the
Owner-Trustee, ipso facto without further transfer or action on the
part of the Vendor. However, the Vendor, if so requested by the
Owner-Trustee at that time, will (a) execute a bill or bills of sale for
the Equipment releasing its security interest therein and transferring
its title thereto and property therein to the Owner-Trustee, or upon
its order, free of all liens, security interests and other encumbrances
created or retained hereby or otherwise created by the Vendor and
deliver such bill or bills of sale to the Owner-Trustee at its address
referred to in Article 21 hereof and (b} execute and deliver at the
same place, for filing, recording or depositing in all necessary public
offices, termination statements or other such instrument or instruments
in writing as may be necessary or appropriate in order then to make
clear upon the public records the title of the Owner-Trustee to the
Equipment. In addition, at that time, the Vendor will pay to the Owner-
Trustee any money paid to the Vendor pursuant to Article 7 hereof and
not therefore applied as therein provided. The Owner-Trustee hereby
waives and releases any and all rights, existing or that may be ac-
quired, in or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such bill or bills of sale or instrument or
instruments or to file any certificate of payment in compliance with any
law or statute requiring the filing of the same, except for failure to
execute and deliver such bill or bills of sale or instrument or instru-
ments or to file such certificate within a reasonable time after written
demand by the Owner-Trustee.

ARTICLE 6. Taxes. Whether or not any of the transactions con-
templated hereby are consummated, the Owner-Trustee agrees to pay,
and to indemnify and hold the Vendor harmless from, all taxes, assess-
ments, fees and charges of any nature whatsoever, together with any
penalties, fines, additions to tax or interest thereon, howsoever imposed,
whether levied or imposed upon the Owner-Trustee, the Owner, the Ven-
dor, the Lessee, the trust estate created by the Trust Agreement
or otherwise, by any Federal, state or local government or governmental
subdivision in the United States or by any foreign country or subdivi-
sion thereof, upon or with respect to: any unit of the Equipment or
any part thereof ; the purchase, ownership, delivery, leasing, possession,




use, operation, transfer of title, return or other disposition thereof; the
rentals, receipts or earnings arising therefrom; or this Agreement, the
Assignment, the Lease, the Lease Assignment, any payment made pur-
suant to any such agreement, or |the property, the income or other
proceeds received with respect to the Equipment (all such taxes, assess-
ments, fees, charges, penalties, fines, additions to tax and interest
imposed as aforesaid being hereinafter called ‘“Taxes”); excluding,
however: (i) Taxes of the 1United States or of any state or political
subdivision thereof and (if and to the extent that any person indemni-
fied hereunder is entitled to 5 credit therefor against its United States
Federal income taxes) of aﬁ‘y foreign country or subdivision thereof,
imposed on or measured solely by the net income or excess profits of
the Vendor other than Taxes arising out of or imposed in respect of
the receipt of indemnification payments pursuant to this Agreement,
provided that such Taxes of any forleign country or subdivision thereof
incurred as a result of the indemnified party being taxed by such foreign
country or jurisdiction on jtsjworld-lwide income without regard to the
transactions contemplated by this Agreement shall be excluded whether
or not the indemnified party/|is entitled to a credit against its United
States Federal income taxes; (ii) any Taxes imposed on or measured
by any fees or compensation [received by the Vendor; and (iii) Taxes
which are imposed on or measured solely by the net income of the Ven-
dor if and to the extent that such Taxes are in substitution for or reduce
the Taxes payable by any other perlson which the Owner-Trustee has
not agreed to pay or indemnifﬂr against pursuant to this Article 6.

If claim is made against the Vendor for any Taxes indemnified
against under this Article 6, the \{endor shall promptly notify the
Owner-Trustee. If reasonably|requested by the Owner-Trustee in writ-
ing, the Vendor shall, upon receipt of any indemnity satisfactory to
it for all costs, expenses, losses, legal and accountants’ fees and disburse-
ments, penalties, fines, additions to taJx and interest, and at the expense
of the Owner-Trustee contestiin goold faith the validity, applicability
or amount of such Taxes by (a) resisting payment thereof if possible,
(b) not paying the same except under protest, if protest is necessary
and proper, and (c¢) if payment is rlnade, using reasonable efforts to
obtain a refund thereof in appropriate administrative or judicial pro-
ceedings, or both. The Owner-Trustee may also contest, at its own ex-
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pense, the validity, applicability or amount of such Taxes in the name
of the Vendor; provided that, no proceeding or actions relating to such
contest shall be commenced (nor shall any pleading, motion, brief or
other paper be submitted or filed in the name of the Vendor in any
such proceeding or action) without the prior written consent of the
Vendor. If the Vendor shall obtain a refund of all or any part of such
Taxes previously reimbursed by the Owner-Trustee in connection with
any such contest or an amount representing interest thereon, the Vendor
shall pay the Owner-Trustee the amount of such refund or interest
net of expenses; provided, however, that no event of default set forth
in Article 16 hereof and no event which with notice or lapse of time or
both would constitute such an event of default shall have occurred and
be continuing.

In case any report or return is required to be made with regpect to
any obligation of the Owner-Trustee under this Article 6 or arising
out of this Article 6, the Owner-Trustee shall either make such report
or return in such manner as will show the interests of the Vendor in
the Kquipment or shall promptly notify the Vendor of such requirement
and shall make such report or return in such manner as shall be satis-
factory to the Vendor. All costs and expenses (including legal and ac-
countants’ fees) of preparing any such return or report shall be borne
by the Owner-Trustee.

All of the obligations of the Owner-Trustee under this Article 6 shall
survive and continue, notwithstanding payment in full of all amounts
due under this Agreement.

The obligations of the Owner-Trustee under this Article 6 are subject
to the limitations contained in the last paragraph of Article 4 hereof
and in Article 22 hereof.

ARTICLE 7.  Muaintenance; Casualty Occurrences; Insurance. Sub-
ject to the limitations contained in Article 22 hereof, the Owner-Trustee
agrees that, at its own cost and expense, it will maintain and keep
each unit of the Equipment in good order and repair.

In the event that any unit of the Equipment shall be worn out, lost,
stolen, destroyed, irreparably damaged or permanently rendered unfit
for use, from any cause whatsoever, or seized, confiscated, taken or




requisitioned by condemnation or otherwise resulting in loss of posses-
sion by the Lessee for a -per-éod of 90 consecutive days, except requisi-
tion for use by the United States Government. (such occurrences being
herein called Casualty Occurrences) the Owner-Trustee shall, prompt-
ly after it shall have received notlce from the Lessee or otherwise been
informed that such unit has|suffered a Casualty Occurrence cause the
Vendor to be fully informed|in reg:lltrd thereto. On the next succeeding
February 1 or August 1, or| if sucp notice is received by the Owner-
Trustee within 15 days of such next succeeding February 1 or August
1, then on the February 1 or Augl.ust 1 immediately following such

next succeeding February 1 okr Auglfst 1, (hereinafter called a Casualty
Payment Date), the Owner-Trustee shall subject to the limitations con-
tained in the last paragraphkof Artlcle 4 hereof, pay to the Vendor a
sum equal to the Casualty Value (as herelnafter defined in this Article)
of such unit suffering a Casuélty Occurrence as of the date of such pay-
ment and shall file, or cause jto be filed, with the Vendor a certificate
setting forth the Casualty Value of [such unit. Any money paid to the
- Vendor pursuant to this paraégraph shall be applied to prepay without
penalty or premium, ratably in accordance with the unpaid balance of
each instalment, the Condltlenal Sdle Indebtedness, and the Owner-
Trustee will promptly furnish to the Vendor and the Guarantor a re-
vised schedule of payments of Condltlonal Sale Indebtedness and inter-
est thereafter to be made, calculated as provided in the fifth paragraph
of Article 4 hereof. In the event of the requisition for use by the United
States Government of any unitlof Equlpment all of the Owner-Trustee’s
obligations hereunder with respect to such unit shall continue to the
same extent as if such requisition had hot occurred.

Upon payment by the Owner-Trustee to the Vendor of the Casualty
Value of any unit of the Equlpment having suffered a Casualty Oc-
currence, absolute right to the possession of, title to and property in
such unit shall pass to and vest in the} Owner-Trustee, without further
transfer or action on the part lof the Vendor, except that the Vendor,
if requested by the Owner-Trustee, will execute and deliver to the
Owner-Trustee, at the expensefof the) Owner-Trustee, an appropriate
instrument confirming such passage to the Owner-Trustee of all the
Vendor’s right, title and interest in such unit, free of all liens, security
interests and other encumbrances created or retained kereby or other-
wise created by the Vendor, in recordable form, in order that the
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Owner-Trustee may make clear upon the public record the title of the
Owner-Trustee to such unit.

The Casualty Value of each unit of the Equipment suffering a Cas-
ualty Occurrence shall be deemed to be that portion of the original Pur-
chage Price thereof remaining unpaid on the date as of which such
Casualty Value shall be determined (without giving effect to any pre-
payment or prepayments theretofore made under this Article), plus
interest acerued thereon but unpaid as of such date. For the purpose
of this paragraph, each payment of the Purchase Price in respect of
Equipment made pursuant to Article 4 hereof shall be deemed to be
a payment on each unit of the Equipment in like proportion as the orig-
inal Purchase Price of such unit bears to the aggregate original Pur-
chase Price of the Equipment.

Any insurance proceeds or condemnation payments received and
retained by the Vendor in respect of units suffering a Casualty Occur-
rence shall be deducted from the amounts payable by the Owner-Trustee
to the Vendor in respect of Casualty Occurrences pursuant to the
second paragraph of this Article. If the Vendor shall receive any in-
surance proceeds or condemnation payments in respect of such units
suffering a Casualty Occurrence either after the Owner-Trustee shall
have made payments pursuant to this Article without deduction for
such insurance proceeds or condemnation payments, or in excess of the
Casualty Value (after taking into account payments by the Owner-
Trustee under this Article 7), the Vendor shall promptly pay such
insurance proceeds or condemnation payments to the Owner-Trustee.
All insurance proceeds or condemnation payments or such excess re-
ceived by the Vendor in respect of any unit or units of Equipment not
suffering a Casualty Qccurrence shall be paid to the Owner-Trustee
upon proof satisfactory to the Vendor that any damage to such unit in
respect of which such proceeds were paid has been fully repaired.

ARTICLE 8. Obligations of Guarantor. The Guarantor represents
and warrants to the Vendor that the rentals and other obligations under
the Lease have been calculated so as to provide for the due and pune-
tual payment of the Conditional Sale Indebtedness and interest thereon
and the due and punctual performance of all other obligations of the
Owner-Trustee under this Agreement (except the obligations of the
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 Owner-Trustee under subparagraph (a) of the third paragraph of
Article 4 hereof) and thai:f pursu‘ant to the Lease Assignment, the
Vendor will have the 1ndefe5s1ble rlght to apply such rental payments
and other payments under tl}e Leas? to the payment of the Conditional
Sale Indebtedness and interest thereon and the payment of such other
obligations under this Agreement. ’ll‘he Guarantor, for value received,
hereby unconditionally guarzla,ntees to the Vendor that the Conditional
Sale Indebtedness and interest thereon will be duly and punctually paid
when due and all other obligations of the Owner-Trustee will be duly
and punctually performed (except for the obligations of the Owner-
Trustee under subparagraph| (a) of the third paragraph of Article 4
hereof), whether at stated maturity|or by declaration or otherwise, by
the due and punctual payment of the rentals and the due and punctual
performance of the other obllgatlons of the Lessee under the Lease, ir-
respective of any enforcement against the Owner-Trustee of any of the

rights of the Vendor hereundet.

The Guarantor hereby agrees that|its aforesaid guaranty hereunder
shall be unconditional (and shall not be subject to any defense, setoff,
counterclaim or recoupment whatsoeyer), irrespective of the genuine-
ness, validity, regularity or enforceablility of this Agreement, the Lease,
the Lease Assignment, any failure of the Lessee to make its rental or
other payments under the Lease to the Vendor pursuant to the Lease
Assignment or failure of the Lessee|to perform any other obligation
under the Lease for any reason whatsoever (including termination of
the Lease by operation of law{or otherwise) or any interference with
the right of the Vendor to apply such|rental or other payments as pro-
vided in the Lease Ass1gnment and irrespective of the last paragraph
of Article 4 and Article 22 hereof or any other circumstances which
might otherwise limit the recourse of the Vendor to the Owner-Trustee.
The Guarantor hereby waives dlhgenlce presentment, demand of pay-
ment, protest, any notice of any assignment hereof in whole or in part
or of any default hereunder ang:l all notices with respect to this Agree-
ment and all demands whatsoever hereunder. No waiver by the Vendor
of any of its rights hereunder and no jaction by the Vendor to enforce
any of its rights hereunder or failure to take, or delay in taking, any
such action shall affect the obhgatlons of the Guarantor hereunder. The
Guarantor hereby agrees that any rlghts that it may acquire by reason
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of performance of its obligations hereunder, by subrogation or other-
wise, may not be exercised against the Owner-Trustee under this Agree-
ment or with respect to any of the units of the Equipment.

ARTICLE 9. Reports and Inspections. On or before April 1 in each
year, commencing with the year 1976, the Owner-Trustee shall, subject
to the provisions of Article 22 hereof, cause to be furnished to the Ven-
dor an accurate statement (a) setting forth as at the preceding Decem-
ber 81 the amount, description and numbers of all units of the Equip-
ment then subject to this Agreement, the amount, description and
numbers of all units of the Equipment that have suffered a Casualty
Occurrence or to the knowledge of the Owner-Trustee are then under-
going repairs (other than running repairs) or have been withdrawn
from use pending repairs (other than running repairs) during the pre-
ceding calendar year (or since the date of this Agreement in the case
of the first such statement) and such other information regarding the
condition and state of repair of the Equipment as the Vendor may rea-
sonably request and (b) stating that, in the case of all Equipment re-
paired or repainted during the period covered by such statement, the
numbers and markings required by Article 10 hereof have been pre-
served or replaced. The Vendor shall have the right, by its agents, to
inspect the Equipment and the Owner-Trustee’s records with respect
thereto at such reasonable times as the Vendor may request during the
term of this Agreement.

ARTICLE 10. Marking of Equipmeni. The Owner-Trustee will
cause each unit of the Equipment to be kept numbered with the identify-
ing number of the Lessee as set forth in Annex B hereto, or, in the
case of Equipment not there listed, such identifying number as shall
be set forth in any amendment or supplement hereto extending
this Agreement to cover such Equipment, and will keep and maintain,
plainly, distinetly, permanently and conspicuously marked on each side
of each unit, in letters not legs than one inch in height, the words “Own-
ership Subject to a Security Agreement Filed under the Interstate
Commerce Act, Section 20¢” or “Owned by a Bank or Trust Company
under a Security Agreement Filed under the Interstate Commerce
Act, Section 20¢” or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto as from time
to time may be required by law in order to protect the Vendor's in-
terest in the Equipment and its rights under this Agreement. The
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Owner-Trustee will not permit any such unit to be placed in operation
or exercise any control or dominion over the same until such markings
shall have been made therePn and| will replace or will cause to be re-
placed promptly any such markings which may be removed, defaced
or destroyed. The Owner-Trustee will not permit the identifying num-
ber of any unit of the Equipment to be changed except in accordance
with a statement of new number or, numbers to be substituted therefor,
which statement previously {shall have been filed with the Vendor and
filed, recorded and deposited by thd Owner-Trustee in all public offices

where this Agreement shall have beén filed, recorded and deposited.

Except as provided in the immediately preceding paragraph, the
Owner-Trustee will not allof the name of any person, association or
corporation to be placed on ahy unit of the Equipment as a designation
that might be interpreted asta claim of ownership; provided, however,
that the Equipment may be lettered| with the names or initials or other
insignia customarily used by the Lessee or its affiliates.

The obligations of the OWI?er-Tru stee under this Article are subject
to the limitations contained in Article 22 hereof.

- ARTICLE 11. Compliance with Laws and Rules. During the term
of this Agreement, the OwneréTrustée will comply, and will cause every
lessee or user of the Equipment to comply, in all respects (including,
without limitation, with respect to the use, maintenance and operation
of the Equipment) with all laws of the jurisdictions in which its or
such lessees’ or users’ operations involving the Equipment may extend,
with the interchange rules of the Assomatlon of American Railroads
and with all lawful rules of the Umted States Department of Trans-
portation, the Interstate Comrrnerce Comm1ss1on and any other legisla-
tive, executive, administrative or Jud1c1al body exercising any power
or jurisdiction over the Equq{)ment to the extent that such laws and
rules affect the title, operationor use of the Equipment, and in the event
that such laws or rules requlre any alteratlon replacement or addition
of or to any part on any unit of the Equipment, the Owner-Trustee
will, or will cause the Lessee|to, conform therewith at no expense to
the Vendor; provided, however, that|the Owner-Trustee or the Lessee
may, in good faith, contest the validity or application of any such law
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or rule in any reasonable manner which does not, in the opinion of the
Vendor, adversely affect the property or rights of the Vendor under
this Agreement.

The obligations of the Owner-Trustee under this Article are subject
to the limitations contained in Article 22 hereof.

ARTICLE 12, Possession and Use. The Owner-Trustee, so long as an
event of default shall not have occurred and be continuing under this
Agreement, shall be entitled, from and after delivery of the Equipment
by the Builder to the Owner-Trustee, to the possession of the Equipment
and the use thereof, but only upon and subject to all the terms and
conditions of this Agreement.

The Owner-Trustee may lease the Equipment to the Lessee as per-
mitted by, and for use as provided in, the Lease, but the rights of the
Lessee and its permitted assigns under the Lease shall be subordinated
and junior in rank to the rights, and shall be subject to the remedies,
of the Vendor under this Agreement. The Lease shall not be amended
or terminated (except in accordance with its terms) without the prior
written consent of the Vendor.

Subject to the rights of the Lessee under the Lease, the Owner-
Trustee may also lease the Equipment to any railroad company, but
only with the prior written consent of the Vendor if the lease is to a
railroad company other than the Guarantor, which consent may be sub-
ject to the conditions, among other, that (i) such lease shall provide

that the rights of such lessee are made expressly subordinate to the
rights and remedies of the Vendor under this Agreement, (ii) such les-
see shall expressly agree not to assign or permit the assignment of any
_unit of the Equipment to service involving the regular operation and
maintenance thereof outside the United States of America and (iii) such
lease shall be assigned to the Vendor as security on terms consistent
with those set forth in Annex D hereto, and in any event satisfactory
to the Vendor.

ARTICLE 18. Prohibition Against Liens. The Owner-Trustee will
pay or discharge any and all sums claimed by any party from, through
or under the Owner-Trustee or its successors or assigns which, if un-
paid, might become a lien, charge or security interest on or with re-
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spect to the Equipment, jor any unit thereof, and will promptly
discharge any such lien, charge or security interest which arises, but
shall not be required to pay, or discharge any such claim so long as the
validity thereof shall be contested in good faith and by appropriate legal
proceedings in any reasonable manner and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect the security interest
of the Vendor in or to the Equlprrllent or otherwise under this Agree-
ment. Any amounts paid by the Vendor in discharge of liens, charges
or security interests upon the Equipment shall be secured by and under
this Agreement.

This covenant will not be deemed breached by reason of liens
for taxes, assessments or go‘vernméntal charges or levies, in each case
not due and delinquent, [or undetermined or inchoate material-
men’s, mechanics’, workmen'’s, repairmen’s or other like liens arising

in the ordinary course of business and, in each case, not delinquent.

The obligations of the Owner—Trustee under this Article 13 are sub-
ject to the limitations contained in Article 22 hereof ; ; provided, however,
that the Owner-Trustee Wlll‘pay or|discharge any and all claims, liens,
charges or security interests claimed by any party from, through or
under the Owner-Trustee or{the Owner or the successors or assigns of
either of them, not arising out of the transactions contemplated hereby,
but shall not be required to| pay o discharge any such claim so long
as the validity thereof shall be contested in good faith and by appropri-
ate legal proceedings in any| reasonable manner and the nonpayment
thereof does not adversely affect the security interest of the Vendor
in or to the Equipment or otherwise under this Agreement.

ARTICLE 14. Indemnities | and Wawantws The Owner-Trustee
shall pay, and shall protect, mdemmfy and hold the Vendor and any
assignee hereof, and their regspectlve successors, assigns, agents and
servants (hereinafter called Ilndemnkﬁed Persons), harmless from and
against any and all causes of action, suits, penalties, claims, demands
or judgments, of any nature whatsoever which may be imposed
on, incurred by or asserted against any Indemnified Person (including
any or all labilities, obhgatlons damages costs, disbursements, ex-
penses (including without hrtmtatlor‘l attorneys’ fees and expenses of
any Indemnified Person) relating thereto) in any way relating to or
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arising, or alleged to arise out of this Agreement or the Equipment,
including without limitation those in any way relating to or arising
or alleged to arise out of (i) the manufacture, construction, purchase,
acceptance, rejection, ownership, delivery, non-delivery, lease, pos-
session, use, operation, condition, sale, return or other disposition of
any unit of Equipment or portion thereof, (ii) any latent and other
defects whether or not discoverable by the Owner-Trustee or the Ven-
dor, (iii) any claim for patent, trademark or copyright infringement,
(iv) any claims based on striet lability in tort, (v) any injury to or
the death of any person or any damage to or loss of property on or
near the Equipment or in any manner growing out of or concerned with,
or alleged to grow out of or be connected with, the ownership, use, re-
placement, adaptation or maintenance of the Equipment or of any other
equipment in connection with the Equipment (whether owned or under
the control of the Owner-Trustee, the Lessee or any other person) or
resulting or alleged to result from the condition of any thereof; (vi) any
violation, or alleged violation, of any provision of this Agreement or of
any agreement, law, rule, regulation, ordinance or restriction, affecting
or applicable to the Equipment or the leasing, ownership, use, replace-
ment, adaptation or maintenance thereof; or (vii) any claim ariging
out of the Vendor’s retention of security interest under this Agreement
or the Lease Assignment; except that the Owner-Trustee shall not
be liable to the Builder in respect of any of the foregoing matters to
the extent liability in respect thereof arises from an act or omission
of the Builder or is covered by the Builder’s patent indemnification re-
ferred to in the last paragraph of this Article 14. The Owner-Trustee’
shall be obligated under this Article 14, irrespective of whether any
Indemnified Person shall also be indemnified with respect to the same
- matter under any other agreement by any other person, and the Indem-
nified Person seeking to enforce the indemnification may proceed di-
rectly against the Owner-Trustee under this Article 14 without first
resorting to any such other rights of indemnification. In case any action,
suit or proceeding is brought against any Indemnified Person in connec-
tion with any claim indemnified against hereunder, the Owner-Trustee
may and, upon such Indemnified Person’s request will, at the Owner-
Trustee’s expense, resist and defend such action, suit or proceeding,
or cause the same to be resisted or defended by counsel selected by the
Owner-Trustee and approved by such Indemnified Person, as the case
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may be, and, in the event of any failure by the Owner-Trustee to do
so, the Owner-Trustee shalljpay all costs and expenses (including with-
out limitation attorneys’ fees and |expenses) incurred by such Indem-
nified Person in connection with such action, suit or proceeding. In the
event the Owner-Trustee is|required to make any payment under this
Article 14, the Owner-Trustee shall pay such Indemnified Person an
amount which, after deduction of all taxes required to be paid by such
Indemnified Person, as the case may be, in respect of the receipt thereof
under the laws of the Umted States or of any political subdivision
thereof (after giving credit for anyt savings in respect of any such taxes
by reason of deductions, credits or allowances in respect of the payment
of the expense indemnified aéamst and of any other such taxes as deter-
mined in the sole discretion of the Indemnlﬁed Person), shall be equal
to the amount of such payment. The Vendor and the Owner-Trustee
each agrees to give each other promptly upon obtaining knowledge
thereof written notice of any claim or liability hereby indemnified
against. Upon the payment in full jof any indemnities as contained in
this Article 14 by the Owner-Trustee, and provided that no event of
default set forth in Article ﬂ6 hereof (or other event which with lapse
of time or notice or both would corllstitute such an event of default)
shall have occurred and be continuing, it shall be subrogated to any
right of such Indemnified Pellison in respect of the matter against which
indemnity has been given. Any payments received by such Indemnified
Person from any person as a result of any matter with respect to which
such Indemnified Person hasibeen indemnified by the Lessee pursuant
to the Lease shall be paid over to the Owner-Trustee to the extent neces-
sary to reimburse the Owner-Trustee for indemnification payments
previously made in respect of tuch matter.

The indemnities contained in this Article 14 shall survive the expira-
tion or termination of this Aéreemerlat with respect to all events, facts,
conditions or other circumstances occurring or existing prior to such
expiration or termination and are ellxpressly made for the benefit of,
and shall be enforceable by a{ny Indemnified Person. None of the in-
demnities in this Article 14 shall be deemed to create any rights of sub-
rogation in any insurer or third party against the Owner-Trustee there-
for, from or under any Inderpmﬁed Person, whether because of any
claim paid or defense provided for the benefit thereof or otherwise. The
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obligations of the Owner-Trustee pursuant to the foregoing paragraph
are subject to the provisions of Article 22 hereof.

The Owner-Trustee will bear the responsibility for and risk of, and
shall not be released from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all the Equipment.

The agreement of the parties relating to the Builder's warranty of
material and workmanship and the agreement of the parties relating
to patent indemnification are set forth in Items 3 and 4 of Annex A
hereto.

ArTicLE 15, Assignments. Except as provided in the Trust Agree-
ment, the Owner-Trustee will not (a) except as provided in Article 12
hereof, transfer the right to possession of any unit of the Equipment
or (b sell, assign, transfer or otherwise dispose of its rights under
this Agreement unless such sale, assignment, transfer or disposition (i)
is made expressly subject in all respects to the rights and remedies of
the Vendor hereunder (including, without limitation, rights and rem-
edies against the Owner-Trustee and the Guarantor) and (ii) provides
that the Owner-Trustee shall remain liable for all the obligations of
the Owner-Trustee under this Agreement. Subject to the preceding
sentence, any such sale, assignment, transfer or disposition may be
made by the Owner-Trustee without the purchaser, assignee or trans-
feree assuming any of the obligations of the Owner-Trustee hereunder.

All or any of the rights, benefits and advantages of the Vendor under
this Agreement, including the right to receive the payments herein pro-
vided to be made by the Owner-Trustee and the benefits arising from
the undertakings of the Guarantor hereunder, may be assigned by the
Vendor and reassigned by any assignee at any time or from time to
time. No such assignment shall subject any assignee to, or relieve the
Builder from, any of the obligations of the Builder to construct and
deliver the Equipment in accordance herewith or to respond to its war-
ranties and indemnities contained or referred to in Article 14 hereof,
or relieve the Owner-Trustee of its obligations to the Builder contained
in Articles 2, 3, 4, 6 and 14 hereof, Annex A hereto and this Article
15, or any other obligation which, according to its terms and context,
is intended to survive an assignment.
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Upon any such ass1gnment by ’lche Vendor, either the assignor or
the assignee shall give ertten notice to the Owner-Trustee and the
Guarantor, together with ai counterpart or copy of such assignment,
stating the identity and post office address of the assignee, and such
assignee shall, by virtue of such assignment, acquire all the assignor’s
right, title and interest in atnd to the Equipment and this Agreement,
or in and to a portion thereof as the case may be, subject only to such
reservations as may be contained in such assignment. From and after
the receipt by the Owner-Trustee al‘nd the Guarantor, respectively, of
the notification of any such assignment, all payments thereafter to be
made by the Owner-Trustee} or the Guarantor under this Agreement
shall, to the extent so assigned, be made to the assignee in such manner
as it may direct.

The Owner-Trustee and the Guarantor recognize that it is the custom
of railroad equipment manulfacturers or sellers to assign agreements
of this character and understand that the assignment of this Agree-
ment, or of some of or all the lr1ghts of the Vendor hereunder, is contem-
plated. The Owner-Trustee and the Guarantor severally represent, for
the purpose of assurance to any person, firm or corporation considering
the acquisition of this Agreement or of all or any of the rights of the
Vendor hereunder, and for the purpose of inducing such acquisition,
that in the event of such assignment by the Vendor as hereinbefore
provided, the rights of such assignee to the entire unpaid Conditional
Sale Indebtedness or such part thereof as may be assigned, together
with interest thereon, as welljas any|other rights hereunder which may
be so assigned, shall not be subject to any defense, setoff, counterclaim
or recoupment, by the Owner-Trustee or the Guarantor, as the case may
be, whatsoever arising out of any|breach of any obligation of the
Builder with respect to the Equipment or the manufacture, construc-
tion, delivery or warranty th[ereof, or with respect to any indemnity
herein contained, nor subject to any defense, setoff, counterclaim or re-
coupment whatsoever arising by reason of any other indebtedness or
liability at any time owing tolthe Owner-Trustee or the Guarantor, as
the case may be, by the Builder. Any and all such obligations, howsoever
arising, shall be and remain enforceable by the Owner-Trustee or the

Guarantor, as the case may be,/against and only against the Builder.

If the Builder shall not recelve on any Closing Date the aggregate
Purchase Price in respect of all of the Equipment proposed to be settled
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for on such Closing Date, the Builder will promptly notify the Owner-
Trustee and the Guarantor of such event and, if such amount shall not
have been previously paid, the parties hereto will, upon the request of
the Builder, enter into an appropriate written agreement with the
Builder excluding from this Agreement those units of Equipment whose
aggregate Purchase Price shall not have been received, and the Guar-
antor will, not later than 90 days after such Closing Date, pay or cause
to be paid to the Builder the aggregate Purchase Price of such units,
together with interest om such Closing Date to the date of

3

thereon fy
payment by the Guarantor at the highest prime rate of interest charged
by any of the four New York City banks having the largest total assets
in effect on the date such payment is due, and all right and title in
and fo those units of Equipment shall be vested in the Guarantor or
other purchaser thereof.

ArTICLE 16.  Defaults. In the event that any one or more of the
following events of default shall occur and be continuing, to wit:

(a) the Owner-Trustee shall fail to pay or eause to be paid in full

any sum payable by the Owner-Trustee pursuant to the provisions

of Articles 4 and 7 hereof (irrespective of the provisions m: Article 4

or 22 hereof or any other provision of this Agreer g the
liability of the Owner-Trustee) when payment the ! be due

hereunder and such default shall continue for ten business days after
the date such payment is due and payable;

(b) the Owner-Trustee, the Guarantor or the Lessee shall, for
more than 30 days after the Vendor shall have demanded in writing
performance theveof, fail or refuse to comply with any other cove-
nant, agreement, term or provision of this Agreement (irrespective of
the provisions of Article 4 or 22 hereof or any other provision of this
Agreement limiting the liability of the Owner-Trustee), the Lease As-
si gn‘ment' or the Consent, or any covenant, agreement, term or pro-
vision of the Participation Agreement made expressly for the benefit
of the Vendor, on its part to be kept and performed or to make pro-
vision satisf fmtwv to the Vendor for such compliance;

(e} a petition for reorganization under %Ction TT of the Bank-
ruptey Act, as now constituted or as said Section 77 may be herea:
amended, shall be filed by or against the Guarantor and, unless st
petition shall have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay shall continue
in force or such ineffectiveness shall continue), all the obligations

f the Guarantor under this Agreement shall not have been and shall




not continue to have been duly assumed in writing, pursuant to a
court order or decree, by{a trustee or trustees appomted (whether
or not subject to ratlﬁcatlon) in such proceedings in such manner
that such obligations shall have|the same status as obligations in-
curred by such trustee or trustees within 80 days after such appoint-
ment, if any, or 60 days!|after such petition shall have been filed,
Whlchever shall be earlier;

(d) any other proceedlng shall be commenced by or against the
Owner-Trustee, the Guarantor or| the Lessee for any relief which in-
cludes, or might result in, jany medification of the obligations of the
Guarantor the Owner-Trustee or|the Lessee hereunder or under the
Lease under any bankruptcy or msolvency laws, or laws relating to
the relief of debtors, readJustment of 1ndebtedness reorganizations,
arrangements, compos1t10n"s or extensions (other than a law which
does not permit any readjustment of the obligations of the Owner-
Trustee or the Guarantor|under|this Agreement or of the Lessee
under the Lease), and, unless such proceedings shall have been dis-
missed, nullified, stayed or%otherwme rendered ineffective (but then
only so long as such stay shall contlnue in force or such ineffective-
ness shall continue), all the obhgatlons of the Owner-Trustee, the
Guarantor or the Lessee as the case may be, under this Agreement
or the Lease shall not have been and shall not continue to have been
duly assumed in writing, pursuant to a court order or decree, by a
trustee or trustees or receiver or|receivers appointed (Whether or
not subject to ratification)! for the Owner-Trustee, the Guarantor
or the Lessee, as the case may be, or for their respectlve property in
connection wWith any such proceedlngs in such manner that such
obligations shall have the same status as obligations incurred by such
trustee or trustees or receiver or recelvers within 30 days after such
appointment, if any, or 60 |days affter such proceedings shall have
been commenced, whichever shall bejearlier ; or

(e) an event of default shall have occurred and be continuing
under an Other Agreement;

then at any time after the occurrence of such an event of default the
Vendor may, upon five days’ v&ritten hotice to the Owner-Trustee, the
Lessee and the Guarantor and upon compliance with any legal require-
ments then in force and applicable to| such action by the Vendor, (i)
cause the Lease immediately upon such notice to terminate (and the
Owner-Trustee and the Guarantor each acknowledges the right of the
Vendor to terminate the Lease) ‘and/or (ii) declare (hereinafter called
a Declaration of Default) the entire unpaid Conditional Sale Indebted-

ness, together with the interestithereon then accrued and unpaid, im-
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mediately due and payable, without further demand, and thereafter
the aggregate of the unpaid balance of such indebtedness and interest
shall bear interest from the date of such Declaration of Default at the
rate per annum specified in Article 4 hereof as being applicable
to amounts remaining unpaid after becoming due and payable, to the
extent legally enforceable. Upon a Declaration of Default, the Vendor
shall be entitled to recover judgment for the entire unpaid balance of
the indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment out
of any property of the Owner-Trustee (subject to the provisions of the
last paragraph of Article 4 hereof and of Article 22 hereof) or
the Guarantor wherever situated. The Owner-Trustee or the Guaran-
tor, as the case may be, shall promptly notify the Vendor of any event
which has come to its attention which constitutes, or with the giving
of notice and/or lapse of time could constitute, an event of default
under this Agreement.

The Vendor may, at its election, waive any such event of default and
its consequences and rescind and annul any Declaration of Default or
notice of termination of the Lease by notice to the Owner-Trustee, the
Lessee and the Guarantor in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been if no
such event of default had oceurred and no Declaration of Default or
notice of termination of the Lease had been made or given. Notwith-
standing the provisions of this paragraph, it is expressly understood
and agreed that time is of the essence of this Agreement and that no
such waiver, rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies consequent
thereon. '

ARTICLE 17. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, in compliance with any man-
datory legal requirements then in force and applicable to the action to
be taken by the Vendor, take or cause to be taken, by its agent or agents,
immediate possession of the Equipment, or one or more of the units
thereof, without liability to return to the Owner-Trustee or the Guaran-
tor any sums theretofore paid and free from all claims whatsoever, ex-
cept as hereinafter in this Article 17 expressly provided, and may
remove the same from possession and use of the Owner-Trustee, the
Lessee or any other person and for such purpose may enter upon the
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premises of the Lessee or any other premises where the Equipment may
be located without judicial iorocess{ if this can be done without breach
of the peace, and may use and employ in connection with such removal
any supplies, services and aids and any available trackage and other
facilities or means of the Ovlvner-Trlustee the Guarantor or the Lessee.

In case the Vendor shall demand possession of the Equipment pur-
suant to this Agreement and shall de\s1gnate a reasonable point or points
for the delivery of the Equllpment to the Vendor, the Owner-Trustee
shall, subject to the prov1s10ns of Article 22 hereof, at its own expense
and risk, forthwith and in the usu'al manner (including, but not by
way of limitation, giving prdmpt telegraphlc and written notice to the
Association of American Railroads and all railroads having possession
of any of the Equipment tq returh the Equipment), cause (a) the
Equipment to be moved to and assembled at such location as shall be
designated by the Vendor .Iand shall there deliver the Equipment
or cause it to be delivered to the Vendor and (b) the Equipment to
be moved to such 1nterchange' point or points as shall be designated by
the Vendor upon any sale, lease or|other disposal of all or any part
of the Equipment by the Vendor At the option of the Vendor, the Ven-
dor may keep the Equlpment on any of the lines or premises of the
Guarantor or the Lessee until the Vendor shall have leased, sold
or otherwise disposed of the same, atld for such purpose the Guarantor
agrees to furnish, and the Lessee has agreed to furnish pursuant to
the Lease, without charge for rent or storage, the necessary facilities
at any point or points selected by the Vendor reasonably convenient
to the Guarantor or the Lessee] as the case may be, and to permit inspec-
tion of the Equipment by the Vendor( the Vendor’s representatives and
‘prospective purchasers and users. This agreement to deliver the Equip-
ment and furnish facilities as hereinbefore provided is of the essence
of the agreement between the parties, and, upon application to any court
of equity having jurisdiction in the premises, the Vendor shall be en-
titled to a decree requiring specific berformance hereof. The Owner-
Trustee and the Guarantor hereby expressly waive any and all claims
against the Vendor and its agent or 'agents for damages of whatever
nature in connection with any retaklng of any unit of the Equipment
in any reasonable manner.

At any time during the continuance of a Declaration of Default, the
Vendor (after retaking possession of the Equipment as hereinbefore
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in this Article 17 provided) may, at its election and upon such notice
as is hereinafter set forth, retain the Equipment in satisfaction of the
entire Conditional Sale Indebtedness and make such disposition thereof
as the Vendor shall deem fit. Written notice of the Vendor’s election
to retain the Equipment shall be given to the Owner-Trustee and the
Guarantor by telegram or registered mail, addressed as provided in
Article 21 hereof, and to any other persons to whom the law may require
notice, within 30 days after such Declaration of Default. In the event
that the Vendor should elect to retain the Equipment and no objection
is made thereto within the 30-day period described in the second proviso
below, all the Owner-Trustee’s rights in the Equipment shall thereupon
terminate and all payments made by the Owner-Trustee and the Guar-
antor may be retained by the Vendor as compensation for the use of
the Equipment; provided, however, that if the Owner-Trustee before
the expiration of the 30-day period described in the proviso below,
should pay or cause to be paid to the Vendor the total unpaid balance of
the Conditional Sale Indebtedness, together with interest thereon ac-
crued and unpaid and all other payments due under this Agreement,
then in such event absolute right to the possession of, title to and prop-
erty in the Equipment shall pass to and vest in the Owner-Trustee;
provided, further, that if the Owner-Trustee, the Guarantor or any
other persons notified under the terms of this paragraph object in writ-
ing to the Vendor within 30 days from the receipt of notice of the
Vendor’s election to retain the Equipment, then the Vendor may not so
retain the Equipment, but shall sell, lease or otherwise dispose of it or
continue to hold it pending sale, lease or other disposition as hereinafter
provided or as may otherwise be permitted by law. If the Vendor shall
not have given notice to retain as hereinabove provided or notice of in-
tention to dispose of the Equipment in any other manner, it shall be
deemed to have elected to sell the Equipment in accordance with the
provisions of this Article 17.

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and
upon reasonable notice to the Owner-Trustee, the Guarantor and any
other persons to whom the law may require notice of the time and place,
may sell the Equipment, or one or more of the units thereof, free from
any and all claims of the Owner-Trustee, the Guarantor, the Lessee
or any other party claiming from, through or under the Owner-Trustee,
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the Guarantor or the Lessee at law or in equity, at public or private
sale and with or without advertisenent as the Vendor may determine;
provided, however, that if, prior to such sale and prior to the making
of a contract for such sale, the Owner-Trustee should tender full pay-
ment of the total unpaid balance of [the Conditional Sale Indebtedness,
together with interest thereon acerued and unpaid and all other pay-
ments due under this Agreerr%ent as|well as expenses of the Vendor in
retaking possession of, remoying, storing, holding and preparing the
Equipment for, and otherwise arranlg'mg for, the sale and the Vendor’s
reasonable attorneys’ fees, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall pass to and vest
in the Owner-Trustee. The proceeds of such sale or other disposition,
less the attorneys’ fees and any other expenses incurred by the Vendor
in retaking possession of, removing, sl‘toring, holding, preparing for sale
and selling or otherwise disposing of the Equipment, shall be credited
on the amount due to the Vendor under the provisions of this Agreement
- and the balance, if any, shall be paid to the Owner-Trustee.

Any sale hereunder may be held or conducted at New York, New
York, at such time or tlme[s as the Vendor may specify (unless
the Vendor shall specify a ditferent place or places, in which case the
sale shall be held at such place or places as the Vendor may specify),
in one lot and as an entirety or in separate lots and without the necessity
of gathering at the place of sale the property to be sold, and in general
in such manner as the Vendor may determlne so0 long as such sale shall
be in a commercially reasonable mal,nner The Vendor, the Owner-
Trustee or the Guarantor may bid for and become the purchaser of
the Equipment, or any unit thereof, so offered for sale. The
Owner-Trustee and the Guaranitor shall be given written notice of such
sale not less than ten days prior thereto, by telegram or registered mail
addressed as provided in Article 21 herl°eof. In the event that the Vendor
shall be the purchaser of the Equipment, it shall not be accountable
to the Owner-Trustee or the Guarantor (except to the extent of surplus
money received as hereinafter provided in this Article 17), and in pay-
ment of the purchase price therefor the Vendor shall be entitled to have
credited on account thereof all ior any |part of sums due to the Vendor
hereunder. From and after the date of any such sale, the Owner-Trustee
shall, subject to the provisions of Artlcle 22 hereof, pay to the Vendor
the per diem interchange (pursuant to the Interchange Rules of the
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Association of American Railroads) for each unit of Equipment which
* shall not have been assembled, as hereinabove provided, by the date of
such sale for each day from the date of such sale to the date of delivery
to the purchaser at such sale.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and
each and every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may be deemed
expedient by the Vendor. All such powers and remedies shall be cumula-
tive, and the exercise of one shall not be deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor in
the exercise of any such power or remedy and no renewal or extension
of any payments due hereunder shall impair any such power or remedy
or shall be construed to be a waiver of any default or an acquiescence
therein. Any extension of time for payment hereunder or other indul-
gence duly granted to the Owner-Trustee or the Guarantor shall not oth-
erwise alter or affect the Vendor’s rights or the Owner-Trustee’s or
the Guarantor’s obligations hereunder. The Vendor’s acceptance of any
payment after it shall have become due hereunder shall not be deemed
to alter or affect the Owner-Trustee’s or the Guarantor’s obligations
or the Vendor’s rights hereunder with respect to any subsequent pay-
ments or default therein.

If, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to
it under the provisions of this Agreement, the Owner-Trustee shall pay
the amount of such deficiency to the Vendor upon demand, together with
the interest from the date of such demand to the date of payment at
the highest prime rate of interest charged by any of the four New York
City banks having the largest total assets in effect on the date such
demand was made, and, if the Owner-Trustee shall fail to pay such
deficiency, the Vendor may bring suit therefor and shall be entitled to
recover a judgment therefor against the Owner-Trustee. If, after apply-
ing as aforesaid all sums realized by the Vendor, there shall remain
a surplus in the possession of the Vendor, such surplus shall be paid
to the Owner-Trustee or the Guarantor, as the case may be, to the extent
of their respective interests therein. The Owner-Trustee will pay all
reasonable expenses, including attorneys’ fees, incurred by the Vendor
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in enforeing its remedies under the terms of this Agreement. In the
event that the Vendor shall br1ng any suit to enforce any of its rights
hereunder and shall be entltled’ to judgment, then in such suit
- the Vendor may recover reasonable expenses, including reasonable
attorneys’ fees, and the amount thereof shall be included in such judg-
ment. The provisions of this paragraph are subject to the limitations
of the liability of the Owne?'-Trustee contained in the last paragraph
of Article 4 hereof and in Article 22 hereof.

The Vendor shall forbear exercising its rights to declare the unpaid
indebtedness hereunder due and payable in accordance with the provi-
sions of the first paragraph of Article 16 hereof and its remedies under
this Article 17, if such rlghts and | remedies arise out of an event of
default pursuant to subparagraph (b) of the first paragraph of Article
16 hereof or of an Other Agreement caused by default by the Lessee
pursuant to subparagraph B! of the first paragraph of §10 of the Lease
(other than an event of default caused by a default in the payment of
any monetary obligation dlfe undelr the Lease) or pursuant to sub-
paragraph (d) of the first) paragraph of Article 16 hereof (other
than an event of default caused by a proceeding commenced by or
against the Owner-Trustee jor the| Guarantor specified in said sub-
paragraph (d) or caused by |a false| representation of the Guarantor),
if, and so long as, all of the conditions set forth in the last two para-
graphs of §10 of the Lease shall be duly and punctually complied with.

The foregoing provisions of this Article 17 are subject in all respects
to all mandatory legal requirements|at the time in force and applicable
thereto.

ARTICLE 18. Applicable State Laws. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is
not overridden by applicable Federal law) shall as to such jurisdiction
be ineffective, without modlfylng the remaining provisions of this
Agreement. Where, however; the conflicting provisions of any such
applicable law may be Waivef‘i, they |are hereby waived by the Owner-
Trustee and the Guarantor tothe full extent permitted by law, it being
the intention of the parties hetlreto that this Agreement shall be deemed
to be a conditional sale and enforced as such.

Except as otherwise provid{éd in this Agreement, the Owner-Trustee
and the Guarantor, to the fu{ll extent permitted by law, hereby waive
all statutory or other legal requirements for any notice of any kind,
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notice of intention to take possession of or to sell or lease the Equipment,
or any one or more units thereof, and any other requirements as to
the time, place and terms of the sale or lease thereof, any other require-
ments with respect to the enforcement of the Vendor’s rights under this
Agreement and any and all rights of redemption.

ARTICLE 19.  Recording. Subject to the provisions of Article 22
hereof and the proviso contained in §15 of the Lease, the Owner-Trustee
will (a) cause this Agreement, any assignments hereof and any amend-
ments or supplements hereto or thereto to be filed and recorded in accor-
dance with Section 20¢ of the Interstate Commerce Act, (b) from time
to time do and perform any other act and execute, acknowledge, deliver,
file, register, deposit and record any and all further instruments re-
quired by law or reasonably requested by the Vendor for the purpose
of proper protection, to the satisfaction of counsel for the Vendor, of
its title to the Equipment and its rights under this Agreement or for
the purpose of carrying out the intention of this Agreement and (c¢)
promptly furnish to the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the Vendor.

ARrTICLE 20. Awrticle Headings; Effect ond Modification of Agree-
ment; Amendments. All article headings are inserted for convenience
only and shall not affect any construction or interpretation of this
Agreement. '

This Agreement, including the Annexes hereto, exclusively and com-
pletely states the rights of the Vendor, the Owner-Trustee and the
Guarantor with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment. No varia-
tion or modification of this Agreement and no waiver of any of its pro-
visions or conditions shall be valid unless in writing and signed by duly
authorized representatives of the Vendor, the Owner-Trustee and the
Guarantor,

ARTICLE 21. Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it at the following specified addresses:

(a} to the Owner-Trustee, at 180 John Street, New York, New
York 10088, attention of Corporate Trust and Agency Division, with
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copies to the Owner at P. O Box 8300, Stamford, Connecticut 06904,
‘attention of Manager—OQOperations, Leasing and Industrial Loan
Financing and attention of Loan Officer—Rail,

(b) to the Guarantor, 176 Easlt Fifth Street, St. Paul, Minnesota
55101, attention of Assistant Vice President, Financial Planning,

(¢) to the Builder, at|the address specified in Item 1 of Annex
A hereto,

(d) to any assignee of the Vendor, or of the Owner-Trustee, at
such address as may have been furnlshed in writing to the Owner-
Trustee, or the Vendor, as the case may be, and to the Guarantor, by
such assignee,

(e) to the Lessee, at 300 South Wacker Drive, Chicago, Illinois
60606,

or at such other address as n}“ay have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 22. Immumtzes, Satzsfactzon of Undertakings. No re-
course shall be had in respect of any obligation due under this Agree-
ment, or referred to herein, lagainst any incorporator, stockholder, di-
rector or officer, as such, past, present or future, of the Owner-Trustee,
the Guarantor or the Builder (or Vendor), whether by virtue of any
constitutional provision, statute or |rule of law, or by enforcement of
any assessment or penalty or otheryvise, all such liability, whether at
common law, in equity, by any constitutional provision, statute or other-
wise, of incorporators, stockholders, \directors or officers, as such, being
forever released as a condltlon of and as consideration for the execution
of this Agreement.

The covenants of the Owner-Trustee under the first paragraph of
Article 7, the second, fifth an‘d seventh paragraphs of Article 17, and
under Articles 6, 9,10 ,11, 13 14 and 19 hereof and any and all obli-
gations at any time arising thereunder shall be deemed satisfied in full
in all respects (except, in the case of Article 13 hereof, as set forth
in the last paragraph thereof) and be of no further force or effect
in so far as they involve personal hablhty of the Owner-Trustee, other
than out of “income and proceeds from the Equipment” (as defined
in Article 4 hereof), upon the exedution and delivery of the Lease

(whether or not the Lease shall therteafter be amended, terminated or
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otherwise modified and irrespective of the genuineness, validity, regu-
larity or enforeeability of the Lease) ; provided, however, that such cov-
enants and obligations shall be deemed covenants of the Owner-Trustee
within the meaning of subparagraphs (a) and (b) of the first para-
graph of Article 16 hereof (it being the intention of the parties hereto
that neither the Owner-Trustee nor any of its properties shall be subject
to any liability for any breach or alleged bireach by it of any such cove-
nant or obligation except out of the ‘“income and proceeds from
the Equipment”, but that any such breach may be made the basis of
an event of default under said Article 16). The execution and delivery
of the Lease shall be presumed conclusively to have occurred, for the
purpose of this Article 22, upon the delivery to the Owner-Trustee by
the Vendor of written confirmation to such effect signed by the Vendor.
The Guarantor shall be liable in respect of its guaranty hereunder for
such obligations under said Articles regardless of whether or not the
Lease provides for the discharge of such obligations or is in effect and
irrespective of any limitation of the liability of the Owner-Trustee con-
tained in the last paragraph of Article 4 hereof or in this Article 22.
No waiver or amendment of the Lessee’s undertakings under the Lease
shall be effective unless joined in by the Vendor.

It is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary notwithstanding, that
~each and all of the representations, undertakings and agreements
herein made on the part of the Owner-Trustee are each and every one
of them made and intended not as personal representations, under-
takings and agreements by the Owner-Trustee, or for the purpose or
with the intention of binding the Owner-Trustee personally but
are made and intended for the purpose of binding only the Trust Estate
as such term is used in the Trust Agreement to the extent provided
in this Agreement, and this Agreement is executed and delivered by
the Owner-Trustee solely in the exercise of the powers expressly con-
ferred upon the Owner-Trustee as trustee under the Trust Agreement;
and that no personal liability or personal responsibility is assumed by
or shall at any time be asserted or enforceable against the
Owner-Trustee, or the Owner or on account of any representation,
undertaking or agreement of the Owner-Trustee or the Owner, either
expressed or implied, all such personal liability, if any, being expressly
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waived and released by |the Vendor and by all persons claim-
ing by, through or under th[e Vendlor; provided, however, that the Ven-
dor or'any person claiming by, through or under it, making claim here-
under, may look to said Trust Estate for satisfaction of the same. Noth-
ing contained in this paragllraph shall limit, restrict or impair the rights
of the Vendor to take all actions|to enforce the rights and remedies
provided for herein and to bring suit and obtain a judgment against
the Owner-Trustee (provided that neither the Owner-Trustee in its
fiduciary or individual capa[_city nor the Owner shall have any personal
liability on any such judgmelnt and [the satisfaction thereof shall be lim-
ited to the Trust Estate, including| any interest therein of the Owner-
Trustee or the Owner) or to foreclose the lien and security interest
created by this Agreement or otherwise realize upon the Trust Estate,
including the right to proceed against the Equipment or the Les-
see under the Lease or the Guarantor hereunder.

ARTICLE 23. Representation and Warranty of Builder. The
Builder hereby represents and warrants to the Owner-Trustee, its suc-
cessors and assigns, that this Agreement is duly authorized by it and
lawfully executed and delivered by it for a valid consideration, that,
assuming due authorization, execution and delivery by the Owner-
Trustee and the Guarantor, this Agreement is, in so far as the Builder
is concerned, a legal, valid and exfsting agreement binding upon the
Builder in accordance with its terms.

ARTICLE 24. Law Governing. The terms of this Agreement and all
rights and obligations hereupder shlall be governed by the laws of the
State of New York; provided, howeqer, that the parties shall be entitled
- to all rights conferred by Seﬁ;:tion 20c of the Interstate Commerce Act
and such additional rights arising out of the filing, recording or deposit
hereof, if any, and of any as‘signmelnt hereof as shall be conferred by
the laws of the several juris{'dictionis in which this Agreement or any
assignment hereof shall be filed, recorded or deposited or in which any
unit of Equipment shall be located,|and any rights arising out of the

marking of the Equipment.

ARTICLE 25. Execution. |This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to
be an original, and such counterparts together shall constitute but one
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and the same contract, which shall be sufficiently evidenced by any such

_original counterpart. It shall not be necessary for all parties hereto to
execute all counterparts or the same counterpart so long as each party
shall execute and deliver counterparts to each other party. Although
for convenience this Agreement is dated as of the date first above writ-
ten, the actual date or dates of execution hereof by the parties hereto
is or are, respectively, the date or dates stated in the acknowledgments
hereto annexed.
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IN WITNESS WHEREOF the parties|hereto have executed or caused
this instrument to be executed all as of the date first above written.

|

PULLMAN INCORPORATED
(Pullman-Standard division),
-
By
Vice President
[CORPORATE SEAL]
Attest:
TR U OO RPN TSP ROPUPPRRUR b
Assistant Secretary k
l
\ UNI'.‘I‘ED STATES T'RUST COMPANY OF
| N\EW YORK, as trustee,
\ Oy e,
! Assistant Vice President
[CORPORATE SEAL]
Attest:
U TS éé;éid;?; ........ \ .
}
}

BURLINGTON NORTHERN INC.,

: O ent

ExecutivevVice Presid

[CORPORATE SEAL]

Atte%

ssistant Secretary
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STATE OF ILLINOIS,
CounTy OF COOK,

.

On this day of , 1975, before me personally ap-
peared , to me personally known, who, being by
me duly sworn, says that he is Vice President of PULLMAN INCORFO-
RATED (Pullman-Standard division), that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by au-
thority of its Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of said corpora-
tion.

................ Nty Pablic ™
[NOTARIAL SEAL]
My Commission expires
STATE OF NEW YORK, 5. :
CouNTY OF NEW YORK, |

On this day of ' , 1975, before me personally ap-
peared , to me personally known, who, being by

me duly sworn, says that he is an Assistant Vice President of UNITED
STATES TRUST COMPANY OF NEW YORK, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation by
authority of its By-laws and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

Notary Public

[NOTARIAL SEAL]
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STATE OF MINNESOTA,
COUNTY OF RAMSEY,

onthis T awhe  DEC

n this day” of 1975, before me personally ap-
peared FRANK H. COYNE , to me personally known, who, being by me duly
sworn, says that @?%@??e&dent lof BURLINGTON NORTHERN INC.,
that one of the seals affixed to the foregomg instrument is the corporate
seal of said corporation, that said instrument was signed and sealed on
behalf of said corporation by 3luthor1ty of its Board of Directors and
he acknowledged that the execution of the foregoing instrument wasg the
free act and deed of said corporation.

[NOTARIAL SEAL]

NOTARYY UPLIC MINNESDTA
£ RAMSEY COUNTY

' My Commission EypxresApr 30, 1977
VALNAAAL

My Commission expires

Kwvu




Item 1:

ITEM 2:

IteEm 3

ANNEX A
TO
CONDITIONAL SALE AGREEMENT

200 South Michigan Avenue, Chicago, Illinois 60604.

December 30, 1975 and such later date or dates as may be
necessary in order to settle for units of Equipment delivered
and accepted after December 20, 1975, and on or prior to
August 1, 1976.

The Builder warrants that the Equipment will be built in ac-
cordance with the requirements, specifications and standards
set forth in Article 2 of the Conditional Sale Agreement to
which this Annex A is attached (hereinafter called this Agree-
ment) and warrants the Equipment will be free from defects
in material (except as to specialties incorporated therein
which were specified or supplied by the Lessee and not manu-
factured by the Builder) and workmanship under normal use
and service, the Builder's obligation under this Item 3 being
limited to making good at its factory any part or parts of any
unit of the Equipment which shall be returned to the Builder
with transportation charges prepaid, within one year after
the delivery of such unit to the Owner-Trustee, and which the
Builder’s examination shall disclose to its satisfaction to have
been thus defective. Except for the obligations and liabilities
of the Builder under Articles 2, 3 and 4. of the Agreement
and Item 4 of this Annex A, the foregoing warranty of the
Builder is expressly in lieu of all other warranties, express
or implied, including any implied warranty of merchantabil-
ity or fitness for a particular purpose, and of all other obliga-
tions or liabilities, and the Builder neither assumes nor au-
thorizes any person to assume for it any other liability in
connection with the construction and delivery of the Equip-
ment except as aforesaid. It is further understood and agreed
that in no event shall the Builder be liable for indirect or
consequential damages of any kind.

The Builder further agrees that neither the inspection as
provided in Article 3 of this Agreement nor any examination



ITEM 4:

nor the acceptance of any units of the Equipment as provided

in said Article 3 shall be deemed a waiver or a modification

by the Owner-Trustee of .ley of its rights under this Item 3.

Except in cases of yartlcles or materials specified by the Lessee
and not manufactured by the Builder and in cases of designs,
systems, processes, formulae or combinations specified by the
Lessee and not developeld or purported to be developed by
the Builder, the Buﬂder agrees to indemnify, protect and hold
harmless the Own’er—Trulstee and, as third party beneficiary
hereof, the Lessee from| and against any and all liability,
claims, costs, cha[rges aqd expenses, including royalty pay-
ments and counsel fees, in any manner imposed upon or ae-
cruing against the Own!er-Trustee, the Lessee, its or their
assigns or the users of the Equipment because of the use in
or about the construction or operation of any of the Equip-
ment of any design, system, proeess, formula, combination,
article or materlal Whlch| infringes or is claimed to infringe
on any patent or other rlght Pursuant to the Lease, the Lessee
likewise will indemnify, protect and hold harmless the Vendor
from and against any and all liahility, claims, costs, charges
and expenses, including royalty payments and counsel fees,
in any manner imposed upon or accruing against the Vendor
because of the usek in or about the construction or operation
of any of the Equipment |of any article or material specified
by the Lessee and not manufactured by the Builder or of any
design, system, process flormula or combination specified by -
the Lessee and not developed or purported to be developed by
the Builder which 1nfr1nges or is claimed to infringe on any
patent or other rlght The Builder agrees to and hereby does,
to the extent legally possible without impairing any claim,
right or cause of latction hereinafter referred to, assign, set
over and deliver to the Liessee every claim, right and cause
of action which the Builder has or hereafter shall have against
the seller or sellers of an;!r designs, systems, processes, form-
ulae, combinations, articles or materials specified by the
Lessee and purchafsed or otherwise acquired by the Builder
for use in or about the construction or operation of any of

the Equipment on ]the ground that any such design, system,

|
|
|
|
}




process, formula, combination, article or material or operation
thereof infringes or is claimed to infringe on any patent or
other right. The Builder further agrees to execute and deliver
to the Lessee or the Owner-Trustee or the users of the Equip-
ment all and every such further assurance as may be reason-
ably requested by the Lessee or the Owner-Trustee to more
fully effectuate the assignment and delivery of every such
claim, right and cause of action. The Builder will give notice
to the Lessee of any claim known to the Builder from which
liability may be charged against the Lessee hereunder and the
Owner-Trustee will give notice to the Builder of any claim
known to the Owner-Trustee from which liability may be
charged against the Builder hereunder. Such covenants of in-
demnity shall continue in full foree and effect notwithstanding
the full payment of all sums due under this Agreement, the
satisfaction and discharge of this Agreement or the termina-
tion of this Agreement in any manner.

ITEM 5: The Maximum Purchase Price referred to in Article 4 of the
Conditional Sale Agreement to which this Annex A is attached
is $30,000,000.
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- Annex C to
Conditional Sale Agreement

LEASE OF RAILROAD EQUIPMENT

Dated as of November 1, 1975
BETWEEN
AMERICAN RAIL BOX CAR COMPANY
AND

UNITED STATES TRUST COMPANY OF NEW YORK,

as Trustee
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LEASE OF RAILROAD EQUIPMENT dated as of November 1,
1975, between AMERICAN RAIL Box CAR COMPANY, a Delaware
corporation (hereinafter called the Lessee), and UNITED STATES
TrusT CoMPANY OF NEW YOrK, a New York corporation, as
Trustee (hereinafter, together with its successors and assigns,
called the Owner-Trustee) under a Trust Agreement dated as of
the date hereof (hereinafter called the Trust Agreement), with
GENERAL ELECTRIC CREDIT CORPORATION (hereinafter called the
Owner).

WHEREAS the Owner-Trustee and BURLINGTON NORTHERN INC.
(hereinafter called the Guarantor) are entering into conditional sale
agreements dated as of the date hereof (hereinafter individually called
a Security Document and collectively referred to as the Security Docu-
ments) with ACF INDUSTRIES, INCORPORATED, PULLMAN INCORPORATED
(Pullman-Standard division), PACCAR INC and FMC CORPORATION
(hereinafter individually called a Builder and collectively referred to
as the Builders), respectively, wherein the Builders agree to manufac-
ture, sell and deliver to the Owner-Trustee the units of railroad equip-
ment deseribed in Schedule A hereto (hereinafter called the Equip-
ment ) ; and

WHEREAS the Builders will assign certain of their interests in their
respective Security Documents to Mercantile-Safe Deposit and Trust
Company, as agent (hereinafter, together with its successors and as-
signs, called the Vendor), pursuant to Agreements and Assignments
(hereinafter individually called an Assignment and collectively re-
ferred to as the Assignments) ; and

WHEREAS the Lessee desires to lease all the units of the Equipment,
or such lesser number (hereinafter called the Units) as are delivered
and accepted and settled for under the Security Documents at the
rentals and for the terms and upon the conditions hereinafter provided;
and

WHEREAS the Guarantor agrees to guarantee the obligations of the
Lessee hereunder pursuant to a Guaranty Agreement dated as of the
date hereof (hereinafter called the Guaranty) ; and

WHEREAS the Owner-Trustee will assign this Lease for security to
the Vendor pursuant to an Assignment of Lease and Agreement (here-
inafter called the Lease Assignment) and the Lessee will consent to




the Lease Assignment pursuant to
(hereinafter called the Consent) ;

Now, THEREFORE, in consliderati

covenants hereinafter mentioned
|

Lessee, the Owner-Trustee hereby

2

a Lessee’s Consent and Agreement

on of the rentals to be paid and the
to be kept and performed by the
leases the Units to the Lessee upon

the following terms and conditions:

§1. Net Lease. This Lease is a|net lease. Lessee’s obligation to pay
all rentals and other amounts hereunder shall be absolute and uneon-
ditional and, except as hereiin provided, the Lessee shall not be entitled
to any abatement of rent, reduction thereof or setoff against rent, in-
cluding, but not limited to,| abaten

ments, reductions or setoffs due or
alleged to be due by reason|of any past, present or future claims of
the Lessee against the Owner-Trustee or the Owner under this Lease
or under the Security Documents, inllzluding the Lessee’s rights by subro-
gation thereunder to the respective Builder or the Vendor or otherwise;
nor, except as otherwise expressly provided herein, shall this Lease ter-
minate, or the respective obligations|of the Owner-Trustee or the Lessee
" be otherwise affected, by reason of any defect in or damage to or loss
of possession or loss of use Qr destlruction of all or any of the Units
from whatsoever cause, any liens, encumbrances or rights of others with
respect to any of the Units; the prohibition of or other restriction
against the Lessee’s use of all or any| of the Units, the interference with
such use by any person or entity, the invalidity or unenforceability or
lack of due authorization of this Lease, any insolvency of or the bank-
ruptey, reorganization or sin{_ilar proceeding against the Lessee, or for
any other cause whether s{imilar or dissimilar to the foregoing,
any present or future law to the contrary notwithstanding, it being
the intention of the parties hereto that the rents and other amounts
payable by the Lessee hereupder shall continue to be payable in all
events in the manner and at the tinles herein provided unless the obli-
gation to pay the same shall be termi!nated pursuant to the express pro-
visions of this Lease. To the|extent permitted by applicable law, the
Lessee hereby waives any andjall rights which it may now have or which
at any time hereafter may be conferred upon it, by statute or otherwise,
to terminate, cancel, quit or jsurrender the lease of any of the Units
except in accordance with the express|terms hereof. Each rental or other
payment made by the Lessee/hereunder shall be final and the Lessee

shall not seek to recover all or any part of such payment from
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the Owner-Trustee, the Owner, or the Vendor for any reason whatso-
ever.

§2. Delivery and Acceptance of Units. The Owner-Trustee hereby
appoints the Lessee its agent for inspection and aceeptance of the Units
pursuant to the Security Documents. Each delivery of a Unit to
the Owner-Trustee under a Security Document shall be deemed to be
a delivery hereunder to the Lessee at the point or points within the
United States of America at which such Unit is delivered to the Owner-
Trustee under such Security Document. Upon such delivery, the Lessee
will cause an employee or agent of the Lessee to inspect the same, and
if such Unit is found to be acceptable, to accept delivery of such unit
on behalf of the Owner-Trustee under such Security Document and itself
hereunder and execute and deliver to the Owner-Trustee a certificate
of acceptance (hereinafter called the Certificate of Acceptance) in ac-
cordance with the provisions of Article 3 of such Security Document,
stating that such Unit has been inspected and accepted on behalf of
the Lessee and the Owner-Trustee on the date of such Certificate of
Acceptance and is marked in accordance with §5 hereof, whereupon
such Unit shall be deemed to have been delivered to and accepted by
the Lessee and shall be subject thereafter to all the terms and conditions
of this Lease.

§38. Rentals. The Lessee agrees to pay to the Owner-Trustee, as
rental for each Unit subject to this Lease, one payment within five busi-
ness days after the date on which such Unit is settled for under
the applicable Security Document (such date of settlement for such Unit
being hereinafter called a Closing Date) and thereafter 31 consecutive
semiannual payments, payable on February 1 and August 1 in each
year commencing February 1, 1976 (or, in the case of any Unit settled
for on or after February 1, 1976, 30 consecutive semiannual payments,
payable on August 1 and February 1 of each year commencing August
1,1976). The first rental payment shall be in an amount equal to inter-
est (computed on the basis of a 360-day year of twelve 30-day months)
on the Purchase Price (as defined in the Security Documents) of each
Unit from the thirtieth day following the average date on which the
Units in the Group (as defined in the Security Documents) in which
such Unit shall be settled for under the applicable Security Document
are available for delivery and acceptance thereunder to the Closing Date
for such Unit, at a rate per annum equal to the rate which Manufactur-




ers Hanover Trust Company, New York, New York, charges for 90-
day unsecured loans to large corporate borrowers of the highest credit
standing from time to time in effect for the period such interest is pay-
able; provided, however, that changes in such prime rate occurring dur-
ing the ten business days ]gl)recedullg the Closing Date shall be disre-
garded; and provided, further, that such amount in respect of any Unit
shall be the amount of interest on the Purchase Price thereof due the
Builder thereof pursuant to the applicable Security Document. The
rental payment payable on |February 1, 1976, shall be in an amount
equal to 70% of the Purchase Price of each Unit then subject to this
Lease multiplied by the dailyE equivalent of the interest rate per annum
then applicable to the Cond1t10na1 Sale Indebtedness (as defined in the
Security Documents) (such rate bel\ng hereinafter called the Daily Debt
Rate) plus an amount equal to OO|1205% of the Purchase Price for
each Unit then subject to thls Lease, in each case for each day elapsed
from the Closing Date with respect to such Unit to February 1, 1976
(computed on the basis of al 360- day year of twelve 30-day months)
The remaining 30 semiannual rental payments shall each be in
an amount equal to 4.83514% of the Purchase Price of each Unit sub-
ject to this Lease on the daté of such payment. In the event that any
Unit shall be settled for on o%- after|February 1, 1976, then the rental
payment payable in respect of said Wnit on August 1, 1976, shall be re-
duced by an amount equal to} 70% Olf the Purchase Price of each such
Unit multiplied by the Dai}y Debt Rate and an amount equal to
.001205% of the Purchase Prlce of| such unit, in each case for each
day elapsed from February 1 1976/ to the date such Unit shall have
been settled for.

In addition to the foregoing rentals, the Lessee hereby agrees to pay
to the Owner-Trustee amounts equal to the amounts required by the
Agent to make the payments pr0v1d|ed for in the last sentence of the
penultimate paragraph and in the last paragraph of Paragraph 4 of
the Finance Agreement on the! dates required for such payments in said
Paragraph 4 (without regard;to the limitation of the obligation of the
Owner-Trustee set forth thereln) and the Owner-Trustee agrees
to apply such rentals for such purposes

If any of the semiannual rental payment dates referred to above is

not a business day (as such term is defined in the Security Documents)

the semiannual rental payment othe'rw.ise payable on such date shall




then be payable on the next succeeding business day, and no interest
shall be payable for the period from and after the nominal date for
payment thereof to such next succeeding business day.

Unless the Assignments are not executed and delivered, the Owner-
Trustee irrevoeably instructs the Lessee to make all the payments
provided for in this Lease (other than the vental payment, if any, pay-
able within five business days of a Closing Date which rental payment
shall be paid to a Builder for the account of the Owner-Trustee at
such place as that Builder shall specify) to the Vendor, for the account
of the Owner-Trustee, in care of the Vendor, with instructions to the
Vendor (a) first to apply such payments to satisfy the obligations of
the Owner-Trustee under the Security Documents known to the Vendor
to be due and payable on the date such payments are due and payable
hereunder and (b) second, so long as no event of default under any of
the Security Documents shall have occurred and be eontinuing, to pay
any balance promptly to the Owner-Trustee or to the order of the
Owner-Trustee in immediately available funds at such place as the
Owner-Trustee shall specify in writing. If the Assignments are not
executed and delivered, all payments provided for in this Lease (except
said payment to any or all Builders which shall be paid to such Builder
or Builders as aforesaid) shall be made at such place as the Owner-
Trustee or the Owner shall specify in writing.

The Lessee agrees to make each payment provided for herein as con-
templated by this §3 in immediately available funds at or prior to 11:00
a.m. in the eity where such payment is to be made.

§4. Term of Lease. The term of this Lease as to each Unit shall
begin on the date of delivery and acceptance of such Unit hereunder
and, subject to the provisions of §§7, 10 and 18 hereof, shall terminate
on the date on which the final payment of rent in respect thereof is
due pursuant to §3 hereof. The obligations of the Lessee hereunder {in-
cluding, but not limited to, the obligations under §36, 7, 9 and 14 here-
of} shall survive the expiration of the term of this Lease.

Notwithstanding anything to the contrary contained herein, all
rights and obligations of the Lessee under this Lease and in and to the
Units are subject to the rights of the Vendor under the Security Docu-
ments. If an event of default should occur under any of the Security
Documents, the Vendor may terminate this Lease (or rescind its termi-
nation}, all as provided therein.
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§5. Identification Ma'rks{. Theg‘ Lessee will cause each Unit to be
kept numbered with the identifying number set forth in Schedule A
hereto, or in the case of any Unit not there listed such identify-
ing number as shall be set forth in any amendment or supplement hereto
extending this Lease to covér such‘Umt and will keep and maintain,
plainly, distinctly, permanently and conspicuously marked on each side
of each Unit, in letters not less than one inch in height, the
words, “Ownership Subject ito a Securlty Agreement Filed under the
Interstate Commerce Act, Section 20c” “Owned by a Bank or Trust
Company under a Security, Agreélment Filed under the Interstate
Commerce Act, Section 20c¢? or other appropriate words designated
by the Owner-Trustee, with appropriate changes thereof and addi-
tions thereto as from time to time may be required by law in order to
protect the Owner-Trustee’ sl and the Vendor’s title to and property
in such Unit and the rights of the OWner-Trustee under this Lease and
of the Vendor under the Secdrlty Documents. The Lessee will not place
any such Unit in operation or exercise any control or dominion over
the same until such name and Wordq shall have been so marked on both
sides thereof and will replacepromptly any such name and words which
may be removed, defaced or destroyed. The Lessee will not change the
identifying number of any Unit unless and until (i) a statement of
new number or numbers to be substituted therefor shall have been filed
with the Vendor and the wa{er-Tr\fstee and filed, recorded and depos-
ited by the Lessee in all pubh? offices where this Lease and the Security
Documents shall have been filed, recorded and deposited and (ii) the
Lessee shall have furnished the Vendor and the Owner-Trustee an opin-
ion of counsel to the effect that such statement has been so filed, recorded
and deposited, such filing, recprdatio:n and deposit will protect the Ven-
dor’s and the Owner-Trusteel’s interests in such Units and no filing,
recording, deposit or giving of notice‘"with or to any other federal, state
or local government or agency thereof is necessary to protect the in-
terests of the Vendor and the Owner-Trustee in such Units.

The Units may be lettered with the names or initials or other insignia
customarily used by the Lessee or its affiliates. Except as above
provided, the Lessee will not allow the name of any person, association
or corporation to be placed on any Umt as a designation that might
be interpreted as a claim of ownershlp

|
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§6. Tawes. Whether or not any of the transactions contemplated
hereby are consummated, the Lessee agrees to pay, and to indemnify
and hold the Owner-Trustee, the Owner, and the Vendor harmless from,
all taxes, assessments, fees and charges of any nature whatsoever,
together with any penalties, fines, additions to tax or interest thereon,
howsoever imposed, whether levied or imposed upon the Owner-Trustee,
the Owner, the Vendor, the Lessee, the trust estate ereated by the Trust
Agreement or otherwise, by any federal, state or local government or
governmental subdivision in the United States or by any foreign
country or subdivision thereof, upon or with respect to: any Unit or
any part thereof ; the purchase, ownership, delivery, leasing, possession,
use, operation, transfer of title, return or other disposition thereof; the
rentals, receipts or earnings arising therefrom; or this Lease, the Trust
Agreement, the Partieipation Agreement dated as of the date hereof
among the Lessee, the Guarantor, the Owner-Trustee and the Owner
{hereinafter called the Participation Agreement), the Security Docu-
ments, the Assignments, the assignment hereof to the Vendor, any pay-
ment made pursuant to any such agreement, or the property, the income
or other proceeds received with respect to property held in trust by the
Owner-Trustee under the Trust Agreement (all such taxes, assessment,
fees, charges, penalties, fines, additions to tax and interest imposed as
aforesaid being hereinafter called “Taxes”); excluding, however:
(i) Taxes of the United States or of any state or political subdivision
thereof and (if and to the extent that any person indemnified hereunder
is entitled to a credit therefor against its United States Federal income
taxes or is indemnified by the Lessee pursuant to Paragraph 7 of the
Participation Agreement) of any foreign country or subdivision
thereof, imposed on or measured solely by the net income or excess
profits of the Owner-Trustee (in its individual capacity), the Owner
or the Vendor, other than Taxes arising out of or imposed in respect
of the receipt of indemnification payments pursuant to this Lease, |

Taxes of any foreign country or subsidivision thereof

vided that such
incurred as a result of the indemnified party being taxed by such for-
eign country or jurisdiction on its worldwide income without regard
to the transactions contemplated by this Lease shall be excluded whether
or not the indemnified party is entitled to a credit against its United
States Federal income taxes; (ii) any Taxes imposed as a direct result
of a voluntary transfer or other voluntary disposition by the Owner
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or any transfer or disposition by the Owner resulting from bankruptey
or other proceedings for the relief lof creditors in which the Owner is
the debtor, whether voluntary or involuntary, of any interest in any
Unit or interest in rentals under tlluis Lease; (iii) any Taxes imposed
on or measured by any fees or compensation received by the Owner-
Trustee or the Vendor; and i(iv) Taxes which are imposed on or mea-
sured solely by the net income of the Owner-Trustee or the Vendor if
and to the extent that such Taxes are in substitution for or reduce the
Taxes payable by any other|person which the Lessee has not agreed
to pay or indemnify against' pursuant to this §6; provided, however,
that the Lessee shall not be required: o pay any Taxes during the period
it may be contesting the same in the manner provided in the next suc-
ceeding paragraph. The Lessee further agrees to pay on or before the
time or times prescribed by law any tax imposed on or measured solely
by the net income of the Lessee (or the affiliated group, within the mean-
ing of section 1504 of the Internal Revenue Code of 1954, as amended,
of which the Lessee is a member) under the laws of the United States
or of any state or political subdivision ther eof, or of any foreign country
or subdivision thereof which, [if unpallud, might result in a lien or other
encumbrance upon any Unit;{provided, however, that the Lessee shall
not be required to pay any such tax during the period it may be contest-

ing the same.

If claim is made against the Owner-Trustee, the Owner or the Ven-
dor for any Taxes indemniﬁe@ againﬁlst under this §6, such party shall
promptly notify the Lessee. If reasonably requested by the Lessee in
writing, the Owner-Trustee or the Viendor, as the case may he, shall,
upon receipt of any indemnity[ satisfactory to it and to the Owner for
all costs, expenses, losses, legal and| accountants’ fees and disburse-
ments, penalties, fines, additions to tax and interest, and at the expense
of the Lessee, contest in good thith thel validity, applicability or amount
of such Taxes by (a) resistiI{g payﬁlent thereof if possible, (b) not
paying the same except under protest, if protest is necessary and
proper, and (c) if payment is made, using reasonable efforts to obtain
a refund thereof in appropriate administrative or judicial proceedings,
or both. The Lessee may also contest,|at its own expense, the validity,
applicability or amount of such Taxes in the name of the Owner-
Trustee, the Owner or the Vendor; provided that, no proceeding or ac-
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tions relating to such contest shall be commenced (nor shall any plead-
ing, motion, brief or other paper be submitted or filed in the name of
the Owner-Trustee, the Owner or the Vendor in any such proceeding
or action) without the prior written consent of the Owner-Trustee, the
Owner or the Vendor, as the case may be. If the Owner-Trustee, the
Owner or the Vendor shall obtain a refund of all or any part of such
Taxes previously reimbursed by the Lessee in connection with any such
contest or an amount representing interest thereon, the Owner-Trustee
or the Vendor, as the case may be, or the Owner shall pay the Lessee
the amount of such refund or interest net of expenses; provided, how-
ever, that no Event of Default and no event which with notice or lapse
of time or both would constitute an Event of Default shall have oceurred
and be continuing.

In case any report or return is required to be made with respect to
any obligation of the Lessee under this §6 or arising out of this §6,
except obligations resulting from the second sentence of the first para-
graph of this §6, the Lessee shall either make such report or return in
such manner as will show the interests of the Owner-Trustee in the
Units, or shall promptly notify the Owner-Trustee, the Owner and the
Vendor of such requirement and shall make such report or return in
such manner as shall be satisfactory to the Owner-Trustee and the Ven-
dor. All costs and expenses (including legal and accountants’ fees)
of preparing any such return or report shall be borne by the Lessee.

All the obligations of the Lessee under this §6 shall survive and con-
tinue, but only with respect to periods included in the term of this Lease,
notwithstanding payment in full of all amounts due under the Security
Documents or the termination of this Lease. Payments due from the Les-
see to the Owner-Trustee, the Owner or the Vendor under this §6 shall
be made directly to the party indemnified.

§7.  Payment for Casualty Occurrences; Insurance. In the event
that any Unit shall be or become worn out, lost, stolen, destroyed, ir-
reparably damaged, or permanently rendered unfit for use from any
cause whatsoever, or taken or requisitioned by condemnation or other-
wise resulting in loss of possession by the Lessee for a period of 90
consecutive days, except requisition for use by the United States
government (such occurrences being hereinafter called Casualty
Occurrences) during the term of this Lease, or until such Unit shall
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have been returned in the manner provided in §11 or 14 hereof, the
Lessee shall promptly and|fully notify the Owner-Trustee and the
Vendor with respect thereto. If such notice from the Lessee shall have
been received at least 15 day[s prior|to the February 1 or August 1 next
succeeding the event with respect to which such notice is given, then on
such next February 1 or August 1 following such event the Lessee shall
pay to the Owner-Trustee an amount equal to the rental payment or
payments in respect of such Unit due and payable on such date plus
a sum equal to the Casualty Value (as hereinafter defined) of such
Unit as of the date of such payment (a) as to each Unit delivered and
accepted on or before February 1, 197 6, in accordance with Schedule B
hereto, and (b) as to each Unlt delivered and accepted after that
date, in accordance with an additional schedule to be agreed upon be-
tween the Owner-Trustee anid the Lessee and made a part hereof by
supplement or amendment hereto which schedule shall provide for such
amounts as shall, in the reasonablle opinion of the Owner-Trustee,
cause the Owner’s net returﬁ on Casualty Occurrences for such Units
to equal the net return that| would|be realized with respect to Units
delivered and accepted on or{prior to February 1, 1976 (but shall, in
any event, be in an amount not less|than the amount necessary to dis-
charge the Owner-Trustee’s obhgatlons under the Security Documents).

If such notice from the Lessee shall lhave been received within 15 days
of the February 1 or August 1 next succeeding the event with respect to
which such notice is given or subsequent to such date, then on such
next February 1 or August 1 1l;he Les'see shall pay to the Owner-Trustee
an amount equal to the rental payment or payments in respect of such
Unit due and payable on such!date a!nd shall further pay to the Owner-
Trustee on the February 1 or August 1 next succeeding the date for
such rental payment a sum equal to| the Casualty Value of such Unit
as of the February 1 or August 1 next succeeding the event with re-
spect to which such notice is|given plus an amount equal to interest
at the rate of 1014 % per annum ( calculated on the basis of a 360-day
year of 12 30-day months) on such| Casualty Value from such next
succeeding date until the payment of such Casualty Value. All refer-
ences herein to February 1 or August 1 shall be deemed to refer to
whichever such date shall occur so&l)nest Upon the making of such
payment by the Lessee in respect of any Unit, the rental for such
Unit shall cease to accrue, the|term of this Lease as to such Unit shall
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of the loss, theft or complete destrue-
T'rustee shall be entitled to recover

terminate and (except in the case
tion of such Unit) the Owner
possession of such Unit.

If the date upon which the making of such payment by the Lessee
in respect of any Unit is required as aforesaid shall be after the term
of this Lease in respect of such Unit has expired, no rental for such
Unit shall accrue after the end of such term but the Lessee, in addition
to paying the Casualty Value for such Unit (which shall be the same
percentage of the Purchase Price as is indicated in Schedule B hereto
opposite the last rental payment date), shall pay interest thereon from
the end of such term to the date of such payment at the prime rate
of interest which Manufacturers Hanover Trust Company, New York,
New York, charges on the date of such payment for 90-day unsecured
loans to large corporate borrowers of the highest eredit standing.

The Owner-Trustee hereby appoints the Lessee its agent to dispose
of any Unit suffering a Casuaity Occurrence or any component thereof
before and after the expiration of this Lease, at the best price obtainable
on an “as is, where is” basis. Provided that the Lessee has previously .
paid the Casualty Value to the Owner-Trustee, the Lessee shall be en-
titled to the proceeds of such sale to the extent they do not exceed the
Casualty Value of sueh Unit, and shall pay any excess to the Owner-
Trustee.

The Casualty Value of each Unit as of the payment date on which
payment is to be made as aforesaid shall be that percentage of the Pur-
chase Price of such Unit as is set forth in Schedule B hereto opposite
such date.

In the event of the requisition for use by the United States Govern-
ment of any Unit during the term of this Lease or any renewal thereof,
all of the Lessee’s obligations under this Lease with respect to such Unit
shall continue to the same extent as if such requisition had not oceurred,
except that if such Unit is returned by the Government at any time
after the end of the term of this Lease or any renewal thereof, the Lessee
shall be obligated to return such Unit to the Owner-Trustee pursuant
to §11 or 14 hereof, as the case may be, promptly upon such return
by the Government rather than at the end of the term of this Lease
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or any renewal thereof, but Lessee shall in all other respects comply
with the provisions of said §11 or 14 as the case may be, with respect
to such Unit. All payments r écelved]by the Owner-Trustee or the Lessee
from the Government for the use of such Unit during the term of this
Lease or any renewal thereaf shall |be paid over to, or retained by, the
Lessee provided no Event of lDefault (or other event which after notice
or lapse of time or both would become an Event of Default) shall have
occurred and be contmulng,{'and all payments received by the Owner-
Trustee or the Lessee from the Government for the use of such Unit
after the term of this Lease or any renewal thereof, shall be paid over
to, or retained by, the Owner-Trustee.

Except as hereinabove in this §7 provided, the Lessee shall not be
released from its obligations hereunder in the event of, and shall bear
the risk of, any Casualty Occurrence to any Unit from and after deliv-
ery and acceptance thereof by the Lessee hereunder.

The Lessee shall at all tim@s while this Lease is in effect maintain
or cause to be maintained with such insurers as may be acceptable to
the Owner-Trustee and any assignelse hereof, property, casualty and
public liability insurance in respect| of the Units at the time subject
hereto, at least in amountsand against risks customarily insured
against by railroad companies on similar equipment owned by them
and in amounts and against risks customarily insured against by the
Lessee on similar equipment owned by it (except in each case as other-

wise agreed to by the Owner-Trustee)!

All insurance policies maintained pursuant to this Lease shall: (i)
name the Owner-Trustee, as orwner of the Equipment, the Owner, the
Vendor and any assignee thereof as|additional insureds with respect
to the Equipment and shall insure the Owner-Trustee’s, the Owner’s
and such assignee’s interests, Jg'egardless of any breach or violation by
the Lessee of any warranties,jdeclarations or conditions contained in
such policies; (ii) provide tha‘t all 1nsurance proceeds with respect to
the Equipment shall be adjusted by the Lessee so long as no Event of
Default shall have occurred an‘d be continuing; (iii) provide that any
losses with respect to the Equlpment shall be payable notwithstanding
any act, failure to act or negligence of any named insured or any other
person; (iv) provide that any llosses shall be payable notwithstanding
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the use of the Equipment for purposes more hazardous than permitted
by the terms of the policy; (v) provide that any losses shall be payable
notwithstanding any foreclosure or other proceeding or notice of sale
relating to the Equipment or this Lease or the Security Documents;
(vi) provide that any losses shall be payable notwithstanding any
change in the title or ownership of the Equipment; and (vii) provide
that no cancelation thereof shall be effective until at least 30 days
after the giving of notice by the insurer thereunder to the Owner-
Trustee, the Owner, any assignee thereof and the Lessee. Any insurance
maintained by the Lessee pursuant to this §7 may be evidenced by
blanket insurance policies covering the Equipment and other property
or assets of the Lessee.

Upon the execution of this Lease, and thereafter not less than 15
days prior to the expiration dates of the expiring policies theretofore
delivered pursuant to this §7, the Lessee shall deliver to the Owner-
Trustee duplicate originals of all policies {or in the case of blanket
policies, certificates thereof issued by the insurers thereunder) for the
insurance maintained pursuant to this §7; provided, however, that if
the delivery of a formal policy or certificate, as the case may be, is
delayed, the Lessee shall deliver an executed binder with respect thereto .
and shall deliver the formal policy or certificate, as the case may be,
upon receipt thereof,

There shall be no apportionment of premiums in respect of insur-
ance maintained pursuant to this §7 at the expiration or any termina-
tion of this Lease; and the Lessee may cancel any such policies as of
such expiration or termination and obtain any premiom refunds
incident thereto. Provided that no Event of Default shall have oc-
curred and be eontinuing, the Lessee shall be entitled to any premium
refund or dividend received by the Owner-Trustee or the Lessee on
account of any insurance maintained by the Lessee pursuant to this
§7.

In the event that the Lessee shall fail to maintain insurance as
herein provided, the Owner-Trustee may at its option provide such in-
surance (giving the Lessee prompt written notice thereof) and, in such
event, the Lessee shall, upon demand from time to time, reimburse the
Owner-Trustee for the cost thereof together with interest, on the
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amount of the cost to the Lessor qf such insurance which the Lessee
shall have failed to maintain, at the rate per annum specified in §17
hereof.

Any insurance proceeds rek‘ceived |and retained by the Owner-Trustee
or the Vendor as the result of insurance carried by the Lessee, or con-
demnation payments receivel‘d and retained by the Owner-Trustee in
respect of Units suffering a Casualﬂty Occurrence, shall be deducted
from the amounts payable by the Iiessee to the Owner-Trustee in re-
spect of Casualty Occurrences purshant to this §7, and, in the case of
such insurance proceeds, any lamount received by the Owner-Trustee or
the Vendor which exceeds the Casualty Value in respect of such
Casualty Occurrences shall be paid to the Lessee. If the Owner-Trustee
shall receive any insurance proceed§ or condemnation payments after
the Lessee shall have made payments pursuant to this §7 without de-
duction for such insurance proceeds or such condemnation payments,
the Owner-Trustee shall payito the |Lessee all such proceeds and con-
demnation payments up to an|amount equal to the Casualty Value with
respect to a Unit paid by the l.essee and any balance of such condemna-
tion payments shall remain the property of the Owner-Trustee. All in-
surance proceeds received by the Owner-Trustee in respect of any Unit
not suffering a Casualty Occﬁrrence shall be paid to the Lessee upon
proof satisfactory to the Owner-Trustee that any damage to such Unit
in respect of which such proceeds were paid has been fully repaired.

§8. Reports. On or before April 1 in each year, commencing with
the calendar year 1976, the Lessee will furnish to the Owner-Trustee,
the Owner and the Vendor anjaccurate statement (a) setting forth as
at the preceding December 31 the am‘ount, description and numbers of
all Units then leased hereunder, and covered by the Security Documents,
the amount, description and numbersof all Units that have suffered a
Casualty Occurrence or to the knowledge of the Lessee are then under-
going repairs (other than running repairs) or are then withdrawn from
use pending repairs . (other than running repairs) and such other in-
formation regarding the condition an'd state of repair of the Units as
the Owner-Trustee or the Vendor may|reasonably request and (b) stat-
ing that, in the case of all Unitsrepainted or repaired during the period
covered by such statement, the numbers and the markings required by

§5 hereof and the Security Doc@ments have been preserved or. replaced.
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The Owner-Trustee shall have the right by its agents, to inspect the
Units and the Lessee’s records with respect thereto at such reasonable
times ag the Owner-Trustee may request during the continuance of this
Lease.

§9. Disclaimer of Warranties; Compliance with Laws and Rules;
Maintenance,; Indemnification. NEITHER THE OWNER-TRUSTEE
NOR THE OWNER MAKES, HAS MADE OR SHALL BE DEEMED
TO MAKE OR HAVE MADE ANY WARRANTY OR REPRESEN-
TATION, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN
OR CONDITION OF, OR AS TO THE QUALITY OF THE MATE-
RIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS DE-
LIVERED TO THE LESSEE HEREUNDER, AND NEITHER THE
OWNER-TRUSTEE NOR THE OWNER MAKES ANY WAR-
RANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS
~FOR ANY PARTICULAR PURPOSE NOR AS TO TITLE TO THE
UNITS OR ANY COMPONENT THEREOF, NOR ANY OTHER
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED,
WITH RESPECT TO ANY UNIT (EITHER UPON DELIVERY
THEREOF TO THE LESSEE OR OTHERWISE), IT BEING
AGREED THAT ALL SUCH RISKS, AS BETWEEN THE OWNER-
TRUSTEE AND THE OWNER AND THE LESSEE, ARE TO BE
BORNE BY THE LESSEE ; but the Owner-Trustee hereby irrevocably
appoints and constitutes the Lessee its agent and attorney-in-faet
during the term of this Lease to assert and enforce from time to time,
in the name of and for the account of the Owner-Trustee and/or the
Lessee, as their interests may appear, at the Lessee’s sole cost and
expense, whatever claims and rights the Owner-Trustee may have
against the Builder, including, but not limited to, any claims and rights
arising under the provisions of Items 3 and 4 of Annex A to each of the
Security Documents. The Owner-Trustee and the Owner shall have no
responsibility or liability to the Lessee or any other person with respect
to any of the following: (i) any liability, loss or damage caused or
alleged to be caused directly or indirectly by any Units or by any in-
adequacy thereof or deficiency or defect therein or by any other cir-
cumstance in connection therewith; (ii) the use, operation or perfor-
mance of any Units or any risks relating thereto; (iii) any interruption
of service, loss of business or anticipated profits or consequential




damages; or (iv) the delivéry, operation, servicing, maintenance, re-
pair, improvement or replacement of any Units. The Lessee’s delivery
of a Certificate of Acceptance shall be conclusive evidence as between
the Lessee and the Owner-Trustee that the Units described therein are
in all the foregoing respects satisfactory to the Lessee, and the Lessee
will not assert any claim of any na{;ure whatsoever against the Owner-
Trustee or the Vendor based on any of the foregoing matters.

The Lessee agrees, for the benefit of the Owner-Trustee, the Owner
and the Vendor, to comply in all respects (including, without limita-
tion, with respect to the use,imaintenance and operation of each Unit)
with all laws of the jurisdictions in which its operations involving the
Units may extend, with  the!Interchange Rules of the Association of
American Railroads and with all lawful rules of the United States
Department of Transportatilt)n, the| Interstate Commerce Commission
and any other legislative, executive, administrative or judicial body
exercising any power or j uri$dictior|1 over the Units, to the extent that
such laws and rules affect thte title, |operation or use of the Units and
in the event that such laws lor rules require any alteration, replace-
ment or addition of or to any part on any Unit, the Lessee will fully
conform therewith at its own expense; provided, however, that the
Lessee may, in good faith, contest the validity or application of any
such law or rule in any rea"sonablzla manner which does not, in the
opinion of the Owner-Trusteejor the [Vendor, adversely affect the prop-
erty of rights of the Owner-Trustee or the Vendor under this Lease or

under the Security Documents!

The Lessee agrees that, at i.ts own cost and expense, it will maintain
and keep each Unit (including any parts installed on or replacements
made to any Unit and considéred an accession thereto as hereinbelow
provided) which is subject to this Lease in good order and proper

repair.

Any and all additions to any Unit and any and all parts installed
on or replacements made to aril’y Unit (other than any special devices,
racks or assemblies at any time attached or affixed to any such Unit,
the cost or purchase price of {which [is not included in the Purchase
Price of such Unit and which are not required for the operation or
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use of such Unit by the Interstate Commerce Commission, the United
States Department of Transportation or any other legislative, execu-
tive, administrative or judicial body exercising any power or jurisdie-
tion of such Unit) shall be considered accessions to such Unit and,
without cost or expense to the Owner-Trustee or the Vendor, there shall
immediately be vested in the Owner-Trustee and the Vendor the same
interests in such accessions as the interests of the Owner-Trustee and
the Vendor in such Unit. The Lessee may make alterations or modi-
fications to any Unit so long as they do not affect the value of such
Unit materially and adversely. The Lessee shall not permit any special
device, rack or assembly to be attached or affixed to any Unit which
may not be readily removed from such Unit without materially im-
pairing such Unit or the value thereof unless such special deviee, rack
or assembly is to be considered an accession to such Unit.

The Lessee shall pay, and shall protect, indemnify and hold the
Owner-Trustee, the Owner, the Vendor and any assignee thereof, and
their respective successors, assigns, agents and servants (hereinafter
called Indemnified Persons), harmless from and against any and all
causes of action, suits, penalties, claims, demands or judgments, of any
nature whatsoever which may be imposed on, incurred by or asserted
against any Indemnified Person (including any or all liabilities, ob-
ligations, damages, costs, disbursements, expenses (including without
limitation attorneys’ fees and expenses of any Indemnified Person)
relating thereto) in any way relating to or arising, or alleged to arise
out of this Lease or the Units, including without limitation those in any
way relating to or arising or alleged to arise out of (i) the manufacture,
construction, purchase, acceptance, rejection, ownership, delivery, non-
delivery, lease, possession, use, operation, condition, sale, return or
other disposition of any Unit or portion thereof, (ii) any latent and
other defects whether or not discoverable by the Owner-Trustee or the
Lessee, (iii) any claim for patent, trademark or copyright infringe-
ment, (iv) any claims based on strict liability in tort, (v) any injury to
or the death of any person or any damage to or loss of property on or
near the Units or in any manner growing out of or concerned with, or
alleged to grow out of or be connected with, the ownership, use, replace-
ment, adaptation or maintenance of the Units or of any other equipment
in connection with the Units (whether owned or under the control of
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the Owner-Trustee, the Lessee or \any other person) or resulting or
alleged to result from the condition of any thereof; (vi) any violation,
or alleged violation, of an}I( provision of this Lease (except by the
Owner-Trustee) or of any agreement, law, rule, regulation, ordinance
or restriction, affecting or aﬁplicable to the Units or the leasing, owner-
ship, use, replacement, adapt?tion or maintenance thereof; or (vii) any
claim arising out of any of the Owner-Trustee’s obligations under the
Lease Assignment, the Securlty Documents or the Participation Agree-
ment, except to the extent su{ch claim arises from an act or omission of
the Owner-Trustee. The Lessee shall be obligated under this §9, irre-
spective of whether any Indemnified Person shall also be indemnified
with respect to the same matttter under any other agreement by any
other person, and the Indenl}niﬁed Person seeking to enforce the in-
demnification may proceed directly| against the Lessee under this §9
without first resorting to any such other rights of indemnification. In
case any action, suit or proceleding is brought against any Indemnified
Person in connection with any claim indemnified against hereunder,
the Lessee may and, upon such Indemnified Person’s request, will at the
Lessee’s expense resist and df:fend éuch action, suit or proceeding, or
cause the same to be resisted or defended by counsel selected by the
Lessee and approved by suchj Indem]mﬁed Person, as the case may be,
and, in the event of any failure by the Lessee to do so, the Lessee shall
pay all costs and expenses (1nclud1ng without limitation attorneys’
fees and expenses) incurred by such{ Indemnified Person in connection
with such action, suit or procqedmg. |In the event the Lessee is required
to make any payment under this §9, the Lessee shall pay such Indemni-
fied Person an amount which, after deduction of all taxes required to be
paid by such Indemnified Person in respect.of the receipt thereof under
the laws of the United Stateg or of\any' political subdivision thereof
(after giving credit for any savings in respect of any such taxes by
reason of deductions, credits or allowances in respect of the payment of
the expense indemnified agalnst and|of any other such taxes as deter-
mined in the sole discretion of the Indemnified Person), shall be equal
to the amount of such payment. Th]e Lessee and the Owner-Trustee
each agrees to give each other promptly upon obtaining knowledge
thereof written notice of any claim| or liability hereby indemnified
against. Upon the payment in{full of] any indemnities as contained in
this §9 by the Lessee, and provided that no Event of Default (or other

!
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event which with lapse of time or notice or both would constitute an
Event of Default) shall have occurred and be continuing, it shall be
subrogated to any right of such Indemnified Person in respect of the
matter against which indemnity has been given. Any payments re-
ceived by such Indemnified Person from any person (except the Lessee
or the Guarantor) as a result of any matter with respect to which such
Indemnified Person has heen indemnified by the Lessee pursuant to this
§9 shall be paid over to the Lessee to the extent necessary to reimburse
the Lessee for indemnification payments previously made.

The Lessee further agrees to indemnify, protect and hold harmless
the Vendor and each Builder as third party beneficiaries hereof from
and against any and all liability, claims, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed
upon or aceruing against the Vendor because of the use in or about
the construection or operation of any of the Equipment of any artiele
or material specified by the Lessee and not manufactured by that
Builder or of any design, system, process, formula or combination
specified by the Lessee and not developed or purported to be developed
by that Builder which infringes or is elaimed to infringe on any patent
or other right, The Lessee will give notice to each Builder of any claim
known to the Lessee from which liability may be charged against that
Builder hereunder. (

In the event that there are any losses, liabilities or expenses arising
out of or resulting from the Investments made pursuant to Paragraph 1
of the Finance Agreement, including, but not limited to, any deficiency
in respect thereof, the rentals thereafter payable by the Lessee in re-
spect of Units settled for after such loss, liabilities, expenses or defi-
ciency arose shall be increased by such amount as shall, in the reason-
able opinion of the Owner, cause the Owner's net return {computed
on the same assumptions as were utilized by the Owner in originally
evaluating this transaction) to equal the net return that would have
been realized by the Owner if such loss, liability or expense had not
occeurred.

The indemnities contained in this §9 shall survive the expiration or
termination of this Lease with respect to all events, facts, conditions
or other circumstances occurring or existing prior to such expiration
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or termination and are expressly rnade for the benefit of, and shall be
enforceable by, any Indemnified Person. None of the indemnities in
this §9 shall be deemed to create a{lny rights of subrogation in any in-
surer or third party against the Lessee therefor, from or under any
Indemnified Person, whether because of any claim paid or defense pro-
vided for the benefit thereof or othelwise.

The Lessee agrees to prepare and deliver to the Owner-Trustee with-
in a reasonable time prior {to the required date of filing (or, to the
extent permissible, file on behalf of the Owner-Trustee) any and all
reports (other than income tax returns) to be filed by the Owner-
Trustee with any federal, state or other regulatory authority by reason
of the ownership by the Owner-Trtlxstee or the Vendor of the Units or
the leasing thereof to the Lessee.

§10. Default. If, during the continuance of this Lease, one or
more of the following events| (each such event being hereinafter some-
times called an Event of Def ault) shall occur:

A. payment of any part of the rental provided in §3 hereof (as
such rentals may be 1ncreaIsed pursuant to §9 hereof) or payment in
respect of any Casualty Occurrence pursuant to §7 hereof shall not
be made by or on behalf of|the Lessee and such failure to make pay-
ment shall continue for five business days after such payment is due;
or

B. default shall be made in the|observance or performance of any
other of the covenants, condltlons and agreements on the part of
the Lessee contained hereml or in any of the Security Documents, the
Participation Agreement or the Consent or on the part of the Guar-
antor contained in any of the Security Documents, and such default

~ shall continue for 20 days after| written notice from the Owner-
Trustee or the Vendor to the Lessee and the Guarantor specifying the
default and demanding that the same be remediéd ; or

C. a petition for reorgamzatlon under Section 77 of the Bank-
ruptcy Act, as now constltuted or as said Section 77 may be here-
after amended shall be ﬁled by or against the Guarantor and, unless
such petition shall have been dismissed, nullified, stayed or other-
wise rendered ineffective (but then only so long as such stay shall
continue in foree or such 1neffect1veness shall continue), all the obli-
gations of the Guarantor under the Security Documents and the
Guaranty shall not have been and shall not continue to have been




duly assumed in writing, pursuant to a court order or decree, by a
tru hti:'(" or trustees appointed { (whether or not subject to ratifica-
tion) in such proceedings in such manner that such obligations shall
have the same status as obligations incurred by such trustee or
trustees, within 30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall be earlier;
or

D. any other proceedings shall be commenced by or against the
Guarantor or the Lessee for any relief which includes, or might
result in, any modification of the obligations of the Lessee hereunder
or of the Guarantor under the Security Documents or the Guaranty
under any bankruptcy or insolvency laws, or laws relating to the
relief of debtors, readjustments of indebtedness, reorganizations,
arrangements, compositions or extension (other than a law which
does not permit any readjustments of the obligations of the
Lessee hereunder or of the Guarantor under the Security Documents
or the Guaranty), and, unless such proceedings shall have been dis-
missed, nullified, btewed or otherwise rendered ineffective (but then
only so long as such stay shall continue in foree or such ineffective-
ness shall continue}, ali the obligations of the Lessee under this Lease
and of the Guar: mtw under the Security Documents and the Guaranty,
as the case may be, shall not have been and shall not eontinue to have
been duly assumed in writing, pursuant to a court order or decree, by
a trustee or trustees or receiver or receivers appointed (whether or
not subject to ratification) for the Guarantor or the Lessee or for the
property of the Guarantor or the Lessee in connection with any such
proceedings in such manner that such obligations shall have the same
status as obligations incurred by such a trustee or trustees or receiver
or receivers, within 30 days after such appointment, if any, or 60
days after such proceedings shall have been commenced, whichever
shall be earlier; or

»

—t

E. an event of default set forth in Article 16 of any Security
Document shall have occurred and be continuing;

then, in any such case, the Owner-Trustee, at its option, may,

(a) proceed by appropriate court action or actions either at law
or in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach there-
of ; or
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(b) by notice in wmtlng to the Lessee and the Guarantor termi-

nate this Lease, whereupon all rights of the Lessee to the use of the
Units shall absolutely ceere and |terminate as though this Lease had
never been made, but the Lessee shall remain liable as hereinafter
provided; and thereupon the ®Wner-Trusbee may by its agents
enter upon the premises of the Lessee or other premises, in so far
as the Lessee may be lanully authorlzed to so permit, where any
of the Units may be located, Wlthout Judlclal process if this can be
done without breach of the peace and in accordance with due
process of law, and take possessmn of all or any of such Units and"
thenceforth hold possess jand enjoy the same free from any right
of the Lessee, or its successors or assigns, to use the Units for any
purposes Whatever but the OwnEr—Trustee shall, nevertheless, have
a right to recover from the Lessee any and all amounts which under
the terms of this Lease may be then due or which have acerued to
the date of such termlnatmn (computmg the rental for any number
of days less than a full rental perlod by multiplying the rental for
such full rental period by a fractlon of which the numerator is
such number of days and the denomlnator is the total number of
days in such full rental perlod) and also to recover forthwith from
the Lessee (i) as damages for loss of the bargain and not as a
penalty, a sum with respect to|each Unit, which represents the
excess of (x) the present value, at the time of such termination, of
the entire unpaid balance|of all rental for such Unit which Would
otherwise have accrued hereunder from the date of such termina-
tion to the end of the term of th1s Lease as to such Unit over (y)
the then present value of the rentals which the Owner-Trustee
reasonably estimates to be obtalnable for the Unit during such
period, such present value [to be computed in each case on the basis
of a 6% per annum dlscount compounded semiannually from the
respective dates upon Whlch rentals would have been payable here-
under had this Lease not been termlnated and (11) any damages
and expenses, including reasonable attorneys fees, in-addition there-
to which the Lessor shall Have sustamed by reason of the breach of
any covenant, representation or warranty of this Lease other than
for the payment of rental.

The remedies in this Lease provided in favor of the Owner-Trustee
shall not be deemed exclusive, but shall be cumulative, and shall be
in addition to all other remédies in its favor existing at law or in
equity. The Lessee hereby whives any requirements of law, now or
hereafter in effect, which might limllit or modify the remedies herein
provided, to the extent that jsuch vlvaiver is permitted by law. The

Lessee hereby waives any and all existing or future claims to any
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offset against the rental payments due hereunder, and agrees to make
rental payments regardless of any offset or claim which may be asserted
by the Lessee or on its hehalf.

The failure of the Owner-Trustee to exercise the rights granted it
hereunder upon the occurrence of any of the contingencies set forth
herein shall not constitute a waiver of any such right upon the con-
tinuation or recurrence of any such contingencies or similar contingen-
cieg.

The Lessee also agrees to furnish the Owneyr-Trustee, the Owner,
the Guarantor and the Vendor, promptly upon any responsible officer’s
becoming aware of any condition which constitutes an Event of Default
under the Lease or which, after notice or lapse of time or both, would
constitute such an Event of Default, written notice specifying such
condition and the nature and status thereof, For the purposes of this
Section, a “responsible officer” shall mean, with respect to the subject
matter of any covenant, agreement or obligation of the Lessee in this
Lease contained, any corporate officer of the Lessee who in the normal

performance of his operational responsibilities would have knowledge
of such matter and the requirements of this Lease with respect thereto.

The Owner-Trustee shall forbear exerciging its remedies hereunder
arising out of an Hvent of Default pursuant to subparagraph B (other
than an Event of Default eaused by a default in the payment of any
monetary obligation due under this Lease), or D (other than an Event
of Default caused by a proceeding commenced by or against the
Guarantor as specified in said subparagraph D) of the first paragraph
of this §10 if, and so long as, the following conditions shall have been
fully complied with:

I Wmhm 15 days of such Event of Default the Guarantor shall
have certified to the Owner-Trustee and the Vendor that (i)
the Guarantor is not then in default on any obligation for the pay-
ment of principal and interest on indebtedness and (ii) the Guar-
antor will directly assume all o“F the obligations of the Lessee here-
under (except the oblige m‘m«» of the Lessee in respect of insurance
set, iorﬂl in t]m 'lmt h r fi;ph«-, of §7 hm (*mf dl’lrl ex

t;ha‘t t,.he T..I':n_t be assembled and stored upon rmm@ud lines of le
Guarantor and its affiliates and transported or delivered to any place
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on such lines for shlpment to rallroad lines connecting with such

lines of the Guarantor or 1ts afﬁhates) and under the Consent (here-

inafter in this §10 called the 01d| Consent), by entering into a new
lease (hereinafter called the New [Lease) of the Units in substantial-
ly the form of the Lease (except, as aforesaid) and a new Lessee’s

Consent and Agreement (hereinafter called the New Consent) in

respect of the New Lease and the|assignment thereof to the Vendor

in substantially the form offthe 0ld Consent.

II. Within 60 days after{such Event of Default (i) the Guarantor
and the Owner-Trustee shall have executed and delivered the New
Lease, (ii) the Owner-Trustee shall have executed and delivered to
the Vendor an assignment| of the New Lease in substantially the
form of Annex D to the Security| Documents, (iii) the Guarantor
shall have executed and dehvered to the Vend01 the New Consent,
(iv) the Guarantor shall have delivered to the Owner-Trustee and
the Vendor an opinion of counsel to the effect that the New Lease
and the New Consent have been duly authorized, executed and
delivered by the Guarantor| and constltute valid, legal and binding
obhgatlons of the Guarantor, together with such other documents
and copies of corporate proceedlngs in connection therewith as the
Owner-Trustee or the Vendor may |reasonably request, (v) the New
Lease and the as51gnment thereof to the Vendor shall have been filed
and recorded in accordance|with the provisions of §15 hereof, and
(vi) the Guarantor shall have tendered to the Owner-Trustee and
to the Vendor all amounts of rentals and other amounts then due
and payable under the Lease and the|0Old Consent.

The Owner-Trustee agrees to execlute and deliver the New Lease
within 15 days after tender thereof to it by the Guarantor, provided
it complies with the pr0v1smr{s of the foregoing paragraph and is
otherwise in form and substance satisfactory to it. The Lessee agrees
that upon execution and delivery of [the New Lease by the Owner-
Trustee and the Guarantor, the Lessee’s leasehold interest in and to
the Units shall automatically termmate and the Lessee will promptly
deliver possession of the Units tt) the Guarantor and will convey, trans-
fer or assign to the Guarantor 511 the Lessee s right, title and interest
in any subleases, car contractsi or other agreements with respect to
the Units and take any other action and execute any documents reason-
ably requested by the Guarantorjor the Owner-Trustee; it being under-
stood and agreed, however, that ithe Guarantor s obligations under the
Security Documents, the New Léase and the New Consent shall not be
conditioned upon or affected in i;:amy way by the failure of the Lessee
to comply with the provisions of this sentence.




25

§11.  Retwrn of Units Upon Defoult. If this Lease shall terminate
pursuant to §10 hereof, the Lessee shall forthwith deliver possession
of the Units to the Owner-Trustee and shall give prompt telegraphic
and written notice to the Association of American Railroads and all
railroads having possession of any Unit so to return such Units. Each
Unit returned to the Owner-Trustee pursuant to this §11 shall (i) be
in the same operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear and modifications,
if any, permitted by this Lease excepted, (ii}) have attached or affixed
thereto any special device, rack or assembly considered an accession
thereto as provided in §9 hereof and have removed therefrom any
special device, rack or assembly not so considered an accession thereto
and (iii) meet the standards then in effect under the Interchange
Rules of the Association of American Railroads, if applicable. For the
purpose of delivering possession of any Unit or Units to the Owner-
Trustee as above required, the Lessee shall at its own cost, expense
and risk:

{a) forthwith and in the usual manner cause such Units to be
transported to such location as shall reasonably be designated by the
Owner-Trustee and there assembled,

{b) furnish and arrange for the Owner-Trustee to store such
Units on any lines of railroad or premises approved by the Owner-
Trustee until such Units have been sold, leased or otherwise disposed
of by the Owner-Trustee, and

(¢) cause the Units to be moved to such interchange point or
points as shall be designated by the Owner-Trustee upon any sale,
lease or other disposal of all or any of the Units.

The assembling, delivery, storage and transporting of the Units as
hereinbefore provided shall be at the expense and risk of the Lessee
and are of the essence of this Lease, and upon application to any court
of equity having jurisdietion in the premises the Owner-Trustee shall
be entitled to a decree against the Lessee requiring specific perform-
ance of the covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee will permit
the Owner-Trustee or any person designated by it, including the au-
thorized representative or representatives of any prospective pur-
chaser of any such Unit, to inspect the same. In the event that the
Units or any thereof are sold pursuant to the exercize of the Vendor’s
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remedies under the Securlty Documents, the Lessee shall pay to the
Owner-Trustee the per diem 1nterchange (pursuant to the Interchange
Rules of the Association of Amerxcan Railroads) for each such Unit
which shall not have been assembled delivered and stored, as hereinbe-
fore provided, by the date of such |sale for each day from the date of
such sale to the date of delivery to the purchaser thereof.

Without in any way limiting the obligation of the Lessee under the
foregoing provisions of this §11 the| Lessee hereby irrevocably appoints
the Owner-Trustee as the agent and attorney of the Lessee, with full
power and authority, at any time \lvvhlle the Lessee is obligated to de-
liver possession of any Unit to the Owner-Trustee to demand and take
possession of such Unit in the name and on behalf of the Lessee from

whomsoever shall be in posseéswn of such Unit at the time.

§12. Assignment; Possession ancll Use. This Lease shall be assign-
able in whole or in part by the Owner-Trustee without the consent of
the Lessee, but the Lessee shall be u'lnder no obligation to any assignee
of the Owner-Trustee other, than |the Vendor except upon written
notice of such assignment from the Owner-Trustee. All the rights of
the Owner-Trustee hereunder (including, but not limited to, the
rights under §§6, 7 and 10 and the|rights to receive the rentals pay-
able under this Lease) shall inure|to the benefit of the Owner and

the Owner’s and the Owner-Trustee’s assigns.

So long as no Event of Default or| event of default exists hereunder
or under any of the Security Documents and the Lessee shall have fully
complied with the provisions (I)f this §12 the Lessee shall be entitled to
the possession of the Units and also to sublease the Units to, or to permit
their use under the terms of car contracts by, a sublessee or user in-
corporated in the United States of America (or any State thereof or
the District of Columbia), uf)on lines of railroad owned or operated
by a railroad company or companies incorporated in the United States
of America (or any State thereof or the District of Columbia), or
over which such railroad company or companies have trackage rights
or rights for operation of their trains, and upon connecting and other
carriers in the usual interchange of |traffic in the continental United
States, Canada and Mexico, but only upon and subject to all the terms
and conditions of this Lease;} promded however, that if the Lessee
subleases or permits the use of any Unit in Canada (or any Province
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or Territory thereof} or in Mexico (or any State or the Federal Dis-
trict thereof), the Lessee shall, except as otherwise provided in §15
hereof, first have (a) taken all necessary action to protect the right,
title and interest of the Lessor and the Vendor in the Units to be so
subleased or used and (b} furnished the Owner-Trustee and the
Vendor with an opinion of Canadian or Mexican counsel, as the case
may be, satisfactory to the Owner-Trustee and the Vendor to the
effect that such action is all that is necessary to protect the right, title
and interest of the Owner-Trustee and the Vendor in such Units;
provided, further, that no Units shall be used predominantly outside
the United States of America within the meaning of section 48(a) of
the Internal Revenue Code of 1954, as amended to the date hereof,
nor ghall the Lessee sub-lease the Units to, or permit their use by,
any person in whose hands such Units would not qualify as “section
38" property within the meaning of such Code.

Any such sublease may provide that the sublessee, so long as it shall
not be in default under such sublease, shall be entitled to the possession
of the Units included in such sublease and the use thereof; provided,
however, that every such sublease shall be subject to the rights and
remedies of the Vendor under the Security Documents and the Owner-
Trustee under this Lease, -

The Lessee, at its own expense, will as soon as possible cause to be
duly discharged any lien, charge, security interest or other encum-
brance (except any sublease or car contract as aforesaid and other than
an encumbrance resulting from claims against the Owner-Trustee or
the Vendor not related to the ownership or leasing of, or the security
interest of the Vendor to, the Units) which may at any time be imposed
on or with respect to any Unit including any accession thereto or the
interest of the Owner-Trustee, the Vendor or the Lessee therein. The
Lessee shall not, without the prior written consent of the Owner-
Trustee, part with the possession or control of, or suffer or allow to pass
out of its possession or control, any of the Units, exeept to the extent
permitted by the provisions of this §12.

Nothing in this §12 shall be deemed to restrict the right of the Lessee
to assign or transfer its leasehold interest under this Lease in the Units
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or possession of the Units to any corporation incorporated under the
laws of any state of the United States of America or the District of
Columbia (which shall have %speclﬁclally assumed the obligations of the
Lessee hereunder and under the Consent by an appropriate instrument
in writing) into or with which the Ilessee shall have become merged or
consolidated or which shall h:li,ve acq'uired the property of the Lessee as
an entirety or substantially as an entirety, provided that such assignee
or transferee will not, upon the effelctiveness of such merger, consoli-
dation or acquisition be in deféult under any provision of this Lease.

§13. Renewal Options. I‘?rovided that this Lease has not been
earlier terminated and the Lessee is not in default hereunder, the
Lessee may, by written noticei"_ delive{'ed to the Owner-Trustee not less
than one year prior to the end of the original term of this Lease elect
to extend the term of this Lease in respect of all, but not fewer than
all, the Units then covered byl this Lease, for a five-year period com-
mencing on the scheduled expiration of the original term of this Lease,
at a rental payable in ten semiannual payments, payable on the semi-
annual anniversaries of the expiration of the original term, each in
an amount equal to 50% of the amount of the final semiannual rental
payable for such Units during the orlglnal term of the Lease.

Provided that this Lease has not been earlier terminated and the
Lessee is not in default hereuxllder, the Lessee may by written notice
delivered to the Owner-Trusteé‘ not less than one year prior to the end
of any extended term of this Lease elect to extend the term of this
Lease in respect of all but not fewer than all of the Units then covered
by this Lease, for an addltlonal perlot!l of not less than one year com-

mencing on the scheduled expiration| of any extended term of this-

Lease, at a “Fair Market Rental” payable in semiannual payments
on the semiannual anmversarles of the expiration of the preceding
extended term. Additional successive [renewals may be made on the
same terms and conditions as set; forth in this paragraph.

Fair Market Rental shall be determined on the basis of, and shall be
equal in amount to, the rental which vs‘rould obtain in an arm’s-length
transaction between an informed and willing lessee (other than a lessee
currently in possession) and anjinformed and willing lessor under no
compulsion to lease and, in such! determination, costs of removal from
the location of current use shall not be\ a deduction from such rental.
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If, after 60 days from the giving of notice by the Lessee of the Lessee’s
election to extend the term of this Lease, the Owner-Trustee and the
Lessee are unable to agree upon a determination of the Fair Market
Rental of the Units, such rental shall be determined in accordance with
the foregoing definition by the following procedure: If either party to
such determination shall have given written notice to the other request-
ing determination of such value by this appraisal procedure, the parties
shall consult for the purpose of appointing a qualified independent
appraiser by mutual agreement. If no such appraiser is so appointed
within 20 business days after such notice is given, each party shall
appoint an independent appraiser within 25 business days after such
notice is given, and the two appraisers so appointed shall within 35
business days after such notice is given appoint a third independent
appraiser. If no such third appraiser is appointed within 35 business
days after such notice is given, either party may apply, to make such
appointment, to the American Arbitration Association, and both parties
shall be bound by any appointment so made. Any appraiser or ap-
praisers appointed pursuant to the foregoing procedure shall be in-
structed to determine the Fair Market Rental of the Units subject to
the proposed extended term within 90 days after his or their appoint-
ment. If the parties shall have appointed a single appraiser or if either
party shall have failed to appoint an appraiser, the determination of
Fair Market Rental of the single appraiser appointed shall be final
If three appraisers shall be appointed, the determination of the ap-
praiser which differs most from the other two appraisers shall be ex-
cluded, the remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties hereto as
the Fair Market Rental. The appraisal proceedings shall be conducted
in accordance with the Commercial Arbitration Rules of the American
Arbitration Association as in effect on the date hereof, except as
modified hereby. The provision for this appraisal procedure shall be the
exclusive means of determining Fair Market Rental and shall be in
lieu of any judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to assert any
judicial or other procedures. The expenses of the appraisal procedure
shall be borne by the Lessee.

§14. Return of Units upon Euwpiration of Term. As soon as prac-
ticable on or after the termination of the original or any extended term
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~ of this Lease, and in any event not|later than 90 days thereafter, the
Lessee will, at its own cost at‘nd expense, at the request of the Owner-
Trustee, cause each Unit to ‘pe tranlsported to such point or points as
shall be reasonably designated by the Owner-Trustee immediately prior
to such termination and arrange for the Owner-Trustee to store such
Unit on any lines of railroéd or premises approved by the Owner-
Trustee for a period not exceeding one year from the date such Unit is
first placed in storage pursuant to|this §14; the assembly, delivery,
storage and transporting of such Unit to be at the expense and risk
of the Lessee. During any such storage period the Lessee will permit
the Owner-Trustee or any person|designated by it, including the
authorized representative or |representatives of any prospective pur-
chaser of such Unit, to inspect the slr,ame; provided, however, that the
Lessee shall not be liable excel{)t in the case of negligence or intentional
act of the Lessee or of its employees or agents and, except to the extent
otherwise provided by law, for any ing' ury to or the death of any person
exercising, either on behalf of the Owner-Trustee or any prospective
purchaser, the rights of msp(Iectlon gl;ranted under this sentence. The
assembly, delivery, storage and transportmg of the Units as herein-
before provided are of the essence of tlhlS Lease, and upon application to
any court of equity having J{H‘lsdlctlon in the premises, the Owner-
Trustee shall be entitled to la decree against the Lessee requiring
specific performance of the covenants of the Lessee so to cause the
assembly, delivery, storage anld tranéporting of the Units. Each Unit
returned to the Owner-Trustee pursuant to this §14 shall (i) be in the
same operating order, repair a}ld condition as when originally delivered
to the Lessee, reasonable wear jand tedr excepted, (ii) have attached or
affixed thereto any special device, rack or assembly considered an.ac-
cession thereto as provided in |§9 hereof and have removed therefrom
any special device, rack or as‘sembly| not so considered an accession
thereto and (iii) meet the standards then in effect under the Inter-
change Rules of the Association of American Railroads, if applicable.

§15. Recording. The Lessee, at its own expense, will cause this
Lease, the Security Documents, the Lease Assignment, the Assignment
and any assignment hereof or thereof|to be filed and recorded with the
Interstate Commerce Commission in accordance with Section 20c¢ of the
Interstate Commerce Act. The|Lessee will undertake the filing, regis-
tering, deposit, and recordingrequired of the Owner-Trustee under
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the Security Documents and will from time to time do and perform any
other act and will execute, acknowledge, deliver, file, register, record
(and will refile, re-register, deposit and redeposit or re-record when-
ever required) any and all further instruments required by law or
reasonably requested by the Owner-Trustee or the Vendor for the
purpose of proper protection, to their satisfaction, of the Vendor’s and
the Owner-Trustee's respective interests in the Units, or for the purpose
of carrying out the intention of this Lease, the Security Documents,
the Assignment or the Lease Assignment; provided, however, that the
Lessee shall not be required to take any such action in respect of any
jurisdietion outside the United States if (1) the Lessee deems such
action to be unduly burdensome, (2) after giving effect to the failure
to take such action, the Lessee has taken all action required by law to
protect the title of the Owner-Trustee and the Vendor to Units having
a fair value of not less than 85% of the aggregate fair value of all the
Units then subject to this Lease, and (8) any Unit at any time located
in such jurisdiction shall have been marked with the markings specified
in $5 hereof.

The Lessee will promptly furnish to the Vendor and the Owner-
Trustee evidence of all such filing, registering, depositing or record-
ing, and an opinion or opinions of counsel for the Lessee with respect
thereto satisfactory to the Vendor and the Owner-Trustee. This Lease
and the Security Documents shall be filed and recorded with the Inter-
state Commerce Commission prior to the delivery and acceptance
hereunder of any Unit.

“§16.  Guarantor's Right to Acquire Lessee¢’s Leasehold Interest.
In addition to the rights of the Guarantor under §10 hereof, if the
Guarantor shall make any payments to the Owner, the Owner-Trustee
or the Vendor on account of its gnaranty under the Guaranty in order
to prevent the occurrence of an Event of Default specified in sub-
paragraph A or B of the first paragraph of §10 of the Lease, then
upon the written request of the Guarantor the Lessee shall convey,
transfer and assign to the Guarantor all the Lessee’s right, title and
interest in and to the Lease and the Units. Any such conveyance,
transfer or assignment shall be in form reasonably satisfactory to
the Guarantor, and shall be free of expense to the Guarantor.
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In the event of such conveyance, transfer or assignment, the
Guarantor shall assume the obligations of the Lessee hereunder in a
manner satisfactory to the Owner!Trustee and the Vendor, and shall
be entitled to all of the rights, titles, interests, powers and privileges
of the Lessee hereunder. In furtherance thereof the Owner-Trustee
will, upon written request of the Guarantor enter into a New Lease
(as defined in §10 hereof) | with the Guarantor; provided, however,
that such New Lease comphes Wltlll the provisions of the penultimate
paragraph of §10 hereof and‘ is otht?rmse in form and substance satis-
factory to the Owner-Trustee, and provided, further, that the Guaran-
tor shall have concurrently executed and delivered an assignment of
the New Lease and a New Consent| and furnished opinions of counsel
and other documents in conﬁectlon therewith, all as contemplated by
clause II of the penultimate paragraph of §10 hereof. In such event the
provisions of the last sentence of the last paragraph of §10 hereof shall
be applicable.

Any payment by the Guarantor in respect of its guaranty under the
Guaranty or under the Security Documents shall not be regarded as
consideration for the conveyance, trllansfer or assignment or the right
thereto hereinabove set forth, but the Guarantor shall be entitled to
recover from the Lessee the amount lof any such payments made prior
to such conveyance or assigﬁment, together with expenses connected

with such conveyance or assighment.

§17. Owner-Trustee’s Right To |Perform for the Lessee. If the
Lessee fails to perform or comply with any of its agreements con-
tained herein, the Owner-Trustee may upon notice to the Lessee itself
perform or comply with suchjagreement, and the amount of the rea-
sonable cost and expenses of [the Owner-Trustee incurred in connec-
tion with such performance or com];l)liance together with interest on
such amount at the rate per annum which Manufacturers Hanover
Trust Company, New York, New York charges for unsecured 90-day
loans to large corporate borro\wers at the time in effect, shall be pay-
able by the Lessee upon demand.

§18. Interest on Overdue Rentals.! Anything to the contrary here-
in contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall result in the obligation on the part of
the Lessee promptly to pay, to the extent legally enforceable, an amount

r .




33

equal to interest at 1114 % per annum on the overdue rentals and other
obligations for the period of time during which they are overdue, or
such lesser amount as may be legally enforceable.

§19. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given
when delivered to such other party or deposited in the United States
mails, first-class postage prepaid, addressed as follows:

if to the Owner-Trustee, at 130 John Street, New York, New York

10038, attention of Corporate Trust and Agency Division, with

copies to the Owner, at P. 0. Box 8300, Stamford, Connecticut 06904,

attention of Manager—Operations, Leasing and Industrial Loans

and attention of Loan Officer—Rail;

if to the Lessee, at 300 South Waecker Drive, Chicago, Illinois
60606;

if to the Guarantor, at 176 East Fifth Street St. Paul, Minnesota

55101, attention of Assistant Vice President, Financial Planning;
or addressed to any party at such other address as such party shall
hereafter furnish to the other parties in writing. Any certificate, docu-
ment or report required to be furnished by any party hereto to the
other parties shall be delivered to the address set forth above for such
party. Any notice to the Lessee or the Guarantor regarding the Lessee’s
failure to perform any obligation hereunder shall also be furnished
to the Owner-Trustee.

§20. Owner-Trustee Acting as Trustee. The representations, un-
dertakings and agreements herein made on the part of the Owner-
Trustee are made and intended for the purpose of binding only the
Trust Estate as such term is used in the Trust Agreement.

Whenever the term Owner-Trustee is used in this Lease it shall ap-
ply and refer to the Owner-Trustee and the Owner and any assignee of
the Owner-Trustee.

§21. No Recourse. No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein, against any
incorporator, stockholder, divector or officer, as such, past, present or
future, of the Owner-Trustee or the Lessee, or against the Owner or
any other beneficiary of a trust for which the Owner-Trustee is acting
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as trustee, whether by virtue of any constitutional provision, statute
or rule of law or by enforcement of |any assessment or penalty or other-
wise, all such liability, Whet|her at \common law, in equity, by any con-

stitutional provision, statute or ({therWlse of incorporators, stock-
holders, directors, officers, &as such, or beneficiaries being forever
released as a condition of and as consideration for the execution of this
Lease. ;

§22. Severability; Effect and Modtﬁcatwn of Lease; Third Party
Beneficiaries. Any provision of this Lease which is prohibited or un-
enforceable in any jurisdiction, sh'lall be, as to such jurisdiction, in-
effective to the extent of such prohibition or unenforceability without
invalidating the remaining provisiohs hereof, and any such prohibition
or unenforceability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the
Owner-Trustee and the Lessee with|respect to the leasing of the Units
and supersedes all other agreements, oral or written, with respect
thereto, except the Participatfion Agreement. No variation or modifica-
tion of this Lease and no Walver of |lany of its provisions or conditions
shall be valid unless in ertlng and signed by duly authorized signa-
tories for the Owner-Trustee and the|Lessee.

Nothing in this Lease shall be deemed to create any right in any
person not a party hereto (other thlam the Guarantor, the Owner, the
Vendor and the permitted sugcessorsll, and assigns of a party) and this
instrument shall not be oonstrued in any respect to be a contract in

whole or in part for the benefit of any|third party except as aforesaid.

§23. Other Obligations. In the event that any of the covenants of
the Owner-Trustee under the|first paragraph of Article 7, the second,
fifth and seventh paragraphs of Article 17, and under Articles 6, 9,
10, 11, 13, 14 and 19 of the Security| Documents (without reference to
any limitation of liability co[ntalned in Article 22 or the last para-
graph of Article 4 of the Secumty Documents) are not complied with
through the performance by the Lessee of its obligations specifically
provided for in this Lease, the Lessee shall, as additional obligations
under this Lease, take all such action as may be necessary to enable
compliance to be made with such covenants under the Security Docu-
ments,
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§24. Fweculion. This Lease may be executed in several counter-
parts, such counterparts together constituting but one and the same
instrument, but the counterpart delivered to the Vendor shall be
deemed to be the original counterpart. Although for convenience this
Lease is dated as of the date first set forth above, the actual date or
dates of execution hereof by the parties hereto is or are, respectively,
the date or dates stated in the acknowledgements hereto annexed.

§25. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of New
York; provided, however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act.

IN WITNESS WHEREOF, the parties hereto have executed or caused
this instrument to be executed as of the date first above written.

AMERICAN RAIL Box CAR COMPANY,

Vice President-Finance
and Treasurer

[CORPORATE SEAL]
Attest:

.....................................................

Assistant Secretary

UNITED STATES TRUST COMPANY OF
NEw YORK, as trustee,

..............................................

Vice President

[CORPORATE SEAIL]
Attest:

....................................................

Assistant Secretary
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STATE OF ILLINOIS, S.:
CouNTY OF COOK,

On this day of

: , 1975, before me personally appeared

, to me personally known, who, being by me duly
sworn, says that he is Vice President—Finance and Treasurer of
American Rail Box Car Corinpany,‘that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors, and he acknowledged that
the execution of the foregomg instrument was the free act and deed
of said corporation.

Notary Public

[Notarial Seal]

My Commission expires

STATE OF NEW YORK, ssls
COUNTY OF NEW YORK,

On this day of ‘ , 1975, before me personally ap-
peared , t0 me personally known, who, being by me
duly sworn, says that he 151 Vice P1e31dent of UNITED STATES
TRUST COMPANY OF NEW YORK that one of the seals affixed to
the foregoing instrument. is |the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said corpora-
tion by authority of its By—la%vs, and he acknowledged that the execu-
tion of the foregoing instrument was the free act and deed of said

corporation.

Notary Public
[Notarial Seal]

A
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SCHEDULE A
AAR

Me(ihﬁﬁiml
Type Designation GQuantity

Lessee’s
Identifying
Numbers
(All Sets
Inclusive)

50" 67, 70-ton capacity, gen-
eral service box car ... .. XM 1,000

RBOX

18538-18805
12649-12893
16280-16499
19733-19999
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SCHEDULE B

Percentage
Date of Purchase Price
2/1/16 ... . ... .. 10141
8/1/06 ................ 101.35
2/ o 101.26
8/1/fT ..o 101.14
2/1/08 .. 100.94
8/1/T8 . 100.83
2119 100.11
8/1/ '|79 ................ 92.84
2/1/80 .. ...l 92.05
8/1/80 ................ 9110
2/1/ §1 ................ 89.98
8/1/ 8|1 ................ 82.04
2/1/ §2 ................ 80.60
8/1/ 8|2 ................ 79.01
2/1/ 8|3 ................ 717.26
8/1/ §3 ................ 66.65
2/1/ 8|4 ................ 64.46
8/1/ 8|4 ................ 62.13
2/1/ 8§ ................ 59.66
8/1/ 8|5 ................ 57.06
2/1/ 8|6 ................ 54.32
' 8/1/ 8§ ................ 51.45
2/1/81 48.45
8/1/ 8’\7 ................ 45,32
} 2/1/ 8§ ................ 42,07
8/1/ 8|8 ................ 38.70
2/1/ SSI) ................ 35.21
8/1/89 ....iiiiiiii. .. 31.60
2/1/ 9(:) ................ 27.86
8/1/90 .. ... ... ... ... 24.00
'2/1/91 and thereafter ...  20.00
F




Annex I
to Conditional Sale Agreement

ASSIGNMENT OF LEASE AND AGREEMENT dated as of
November 1, 1975 (hereinafter called this Assignment), by and
between United States Trust Company of New York, a New York
corporation, as Trustee under a Trust Agreement dated as of the
date hereof, with General Electric Credit Corporation (such
Trustee, together with its successors and assigns, being herein-
after called the Owner-Trustee) and Mercantile-Safe Deposit and
Trust Company, as agent (hereinafter called the Vendor).

WHEREAS the Owner-Trustee and Burlington Northern Inc. (here-
inafter called the Guarantor) have entered into Conditional Sale
Agreements dated as of the date hereof (hereinafter, together with
amendments and supplements thereto, being ealled the Security Docu-
ments}, with ACF Industries, Incorporated, Pullman Incorporated
(Pullman-Standard division), PACCAR Inc. and FMC Corporation
(hereinafter individually called the Builder and collectively referved
to as the Builders), respectively, providing for the sale to the Owner-
Trustee of sueh units of railroad equipment (hereinafter called the
Units) described in the Annexes thereto as are delivered to and ac-
cepted and settled for by the Owner-Trustee thereunder; and

WHEREAS the Owner-Trustee and American Rail Box Car Company

(hereinafter called the Lessee) have entered into a Lease of Railroad
Equipment dated as of the date hereof (hereinafter, together with the

amendments and supplements thereto, being called the Lease), provid-
ing for the leasing by the Owner-Trustee to the Lessee of the Units; and

WHEREAS in order to provide security for the obligations of the
Owner-Trustee under the Security Documents and as an inducement
to the Vendor to invest in the aggregate Conditional Sale Indebtedness
(as that term is defined in the Security Documents), the Owner-
Trustee agrees to assign for security purposes its rights in, to and un-
der the Lease to the Vendor;

Now, THEREFORE, in consideration of the payments to be made and
the covenants hereinafter mentioned to be kept and performed, the
parties hereto agree as follows:
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1. Subject to the provisions of Paragraph 10 hereof, the Owner-
Trustee hereby assigns, trargsfers and sets over unto the Vendor, as
collateral security for the paymeni} and performance of the Owner-
Trustee’s obligations under the Security Documents, all the Owner-
Trustee’s right, title and interest, polwers, privileges, and other benefits
under the Lease, including, without {limitation, the immediate right to
receive and collect all rentals, profits and other sums payable to or
receivable by the Owner-Trustee from the Lessee under or pursuant to
the provisions of the Lease whether as rent, casualty payment, indem-
nity, liquidated damages, or otherw1|se (such moneys being hereinafter
called the Payments), and the rlght to make all waivers and agree-
ments, to give all notices, cons%nts aﬂd releases, to take all action upon
the happening of an Event of Defauflt specified in the Lease, and to do
any and.all other things whatsoever Wlhich the Owner-Trustee is or may
become entitled to do under the Lease. In furtherance of the foregoing
assignment, the Owner-Trustee hereby irrevocably authorizes and
empowers the Vendor in its own name, or in the name of its nominee,
or in the name of the Owner-Trustee or as its attorney, to ask, demand,
sue for, collect and receive an}[r and all Payments to which the Owner-
Trustee is or may become entltled under the Lease, and to enforce

compliance by the Lessee with all the te]rms and provisions thereof.

The Vendor agrees to accept any payments made by the Lessee for
the account of the Owner-Trustee pursuant to the Lease. To the extent
received, the Vendor will apply such ‘Payments to satisfy the obliga-
tions of the Owner-Trustee under the Security Documents then due and
payable, subject to the limitations contained in the last paragraph of
Article 4 of the Security Documtents, and any balance shall be paid im-
mediately to and retained by the Owner-Trustee. If the Vendor shall
not receive any rental payment\' under [the first paragraph of §3 of the
Lease payable to it as prov1ded in the Consent attached hereto when
due, the Vendor shall 1mmedlate1y notlfy the Owner-Trustee and the
Guarantor by telegraphic communication at the address set forth in the
Lease.

2. This Assignment is executed only as security for the obligations
of the Owner-Trustee under the Security Documents and, therefore,
the execution and delivery of this Assignment shall not subject the
Vendor to, or transfer, or pass, or in|any way affect or modify the
liability of the Owner-Trustee under the Lease, it being understood

r -




3
and agreed that notwithstanding this Assignment or any subsequent
assignment, all obligations of the Owner-Trustee to the Lessee shall
be and remain enforceable by the Lessee, its successors and assigns,
against, and only against the Owner-Trustee or persons other than
the Vendor.

3. To protect the security afforded by this Assignment, the Owner-
Trustee agrees as follows:

(a) The Owner-Trustee will faithfully abide by, perform and
discharge each and every obligation, covenant and agreement which
the Lease provides are to be performed by the Owner-Trustee; with-
out the written consent of the Vendor, the Owner-Trustee will not
anticipate the rents under the Lease or waive, excuse, condone, for-
give or in any manner release or discharge the Lessee thereunder
of or from the obligations, covenants, conditions and agreements to
be performed by the Lessee which are intended to satisfy the obli-
gations of the Owner-Trustee under the Security Documents, includ-
ing, without limitation, the obligation to pay the rents in the manner
and at the time and place specified therein or enter into any agree-
ment so amending, modifying or terminating the Lease and the
Owner-Trustee agrees that any such amendment, modification or
termination thereof without such consent shall be void.

{(b) At the Owner-Trustee’s sole cost and expense, the Owner-
Trustee will appear in and defend every action or proceeding arising
under, growing out of or in any manner connected with the obliga-

- tions, duties or liabilities of the Owner-Trustee under the Lease.

(e} Should the Owner-Trustee fail to make any payment or to do
any act which this Assignment requires the Owner-Trustee to make
or do, then the Vendor, but without obligation so to do, after first
making written demand upon the Owner-Trustee and affording the
Owner-Trustee a reasonable period of time within which to make
such payment or do such act, but without releasing the Owner-
Trustee from any obligation hereunder, may make or do the same
in such manner and to such extent as the Vendor may deem neces-
sary to protect the security provided hereby, including specifically,
without limiting its general powers, the right to appear in and de-
fend any action or proceeding purporting to affect the security
hereof and the rights or powers of the Vendor, and also the right to
perform and discharge each and every obligation, covenant and
agreement of the Owner-Trustee contained in the Lease; and in
exerciging any such powers, the Vendor may pay necessary costs and
expenses, employ counsel and incur and pay reasonable attorneys’
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fees, and the Owner-Trustee will reimburse the Vendor for such
costs, expenses and fees. |

4. Subject to the provisions of Paragraph 10 hereof, the Owner-
Trustee does hereby constitute the| Vendor the Owner-Trustee’s true
and lawful attorney, irrevocably, with full power (in the name of the
Owner-Trustee, or otherwise) to ask, require, demand, receive, com-
pound and give acquittance for any and all Payments due and to be-
come due under or arising out of the Lease to which the Owner-Trustee
is or may become entitled, to lenforce compliance by the Lessee with all
the terms and provisions of the Lealse, to endorse any checks or other
instruments or orders in connection therewith and to file any claims or
take any action or institute {any proceedings which the Vendor may
deem to be necessary or advisable in the premises.

5. Upon the full discharge and satisfaction of all the Owner-
Trustee’s obligations under each of the Security Documents, this As-
signment and all rights herelh ass1gned to the Vendor shall terminate,
and all estate, right, title and 1nterest of the Vendor in and to the Lease
shall revert to the 0wner-Trustee

6. The Owner-Trustee W111i from tlme to time, do and perform any
other act and will execute, acknowledge deliver and file, register, de-
posit and record (and will refile, r'e-reglster re-record or redeposit
whenever required) any and all further instruments required by law
or reasonably requested by thh Vendor.in order to confirm or further

assure, the interests of the Vendor hereunder.

7. Pursuant to the provisions of the Finance Agreement relating to
assignment to a successor agent thereunder or if a Declaration of
Default under a Security Document has been made and is in effect, the
Vendor may assign all or any of the rights assigned to it hereby or
arising under the Lease, including, without limitation, the right to
receive any Payments due or to become due. In the event of any such
assignment, any such subsequ‘lent or \successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights and privi-
leges and be subject to all the obhgatlons of the Vendor hereunder. The
Vendor will give written notice to the Owner Trustee and the Lessee of
any such assignment.

8. This Assignment shall be governed by the laws of the State of
New York, but the parties sha'll be erlltltled to all rights conferred by
Section 20c of the Interstate Commerce Act.
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9. The Owner-Trustee shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be promptly
delivered or made to the Vendor at its address set forth in Article 21
of the Security Documents or at such other address as the Vendor shall
designate.

10. The Vendor hereby agrees with the Owner-Trustee that, so long
as no event of default under any of the Security Documents has oc-
curred and shall be continuing, the Vendor will not exercise or enforee,
or seek to exercise or enforce, or avail itself of, any of the rights,
powers, privileges, authorizations or benefits assigned and transferred
by the Owner-Trustee to the Vendor by this Assignment, except the
right to receive and apply the Payments as provided in Paragraph 1
hereof, and that, subject to the terms of the Lease and the Security
Documents, the Owner-Trustee may, so long as no event of default un-
der any of the Security Documents has occurred and shall be continu-
ing, exercise or enforce, or seek to exercise or enforce, such rights,
powers, privileges, authorizations or benefits; provided, however, that
the Owner-Trustee may not terminate the Lease without the prior
written consent of the Vendor.

IN WiTnNESS WHEREOF, the parties hereto have caused this instru-
ment to be executed in their respective corporate names, by officers
thereunto duly authorized, and their respective corporate seals to be
affixed and duly attested, all as of the date first above written.

UNITED STATES TRUST COMPANY OF
NEW YORK, as trustee,

[CORPORATE SEAL] E
Attest:

Viee President

Asgistant Secretary
MERCANTILE-SAFE ~ DEPOSIT ~ AND
TRUST COMPANY, as Agent,

[CORPORATE SEAL] by .
Attest : Assistant Viee President

Corporate Trust Officer




STATE OF NEW YORK, } ss)-

COUNTY OF NEW YORK,
On this day of 1975, before me personally ap-
peared , to me personally known, who, being by

me duly sworn, says that hefis Viccle President of UNITED STATES
TRUST COMPANY OF NEW YORK that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation and
that said instrument was s1gned and sealed on behalf of said corpora-
tion by authority of its By-laws and he acknowledged that the execution
of the foregoing instrument véras the|free act and deed of said corpora-
tion. i

Notary Public
[NOTARIAL SEAL]

STATE OF MARYLAND, ag. :
CITY OF BALTIMORE, B

On this day of -, 1975, before me personally appeared
. , to me personally| known, who, being by me duly
sworn, says that he is an Ass1s‘tant Vlce President of MERCANTILE-
SAFE DEPOSIT AND TRUST COMPANY that one of the seals
affixed to the foregoing 1nstru‘rnent is the corporate seal of said cor-
poration and that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknowl-
edged that the execution of the foregomg 1nstrument was the free act
and deed of said corporation. |

Notary Public
[NOTARIAL SEAL]

My Commission expires
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LESSEE’S CONSENT AND AGREEMENT

The undersigned, a corporation duly incorporated under the laws of
the State of Delaware, the Lessee named in the Lease (hereinafter
called the Lease) referred to in the foregoing Assignment of Lease and
Agreement (hereinafter called the Assignment), hereby (a) acknowl-
edges receipt of a copy of the Assignment and (b) consents to all the
terms and conditions of the Assignment.

As an inducement to the investors (hereinafter called the Investors)
to invest in the aggregate Conditional Sale Indebtedness, as that term
is defined in the Conditional Sale Agreements (hereinafter collectively
referred to as the Security Documents), dated as of November 1, 1975,
among United States Trust Company of New York, as trustee (herein-
after called the Owner-Trustee), Burlington Northern Inc., and ACF
Industries, Incorporated, Pullman Incorporated (Pullman-Standard
division), PACCAR Inc and FMC Corporation (hereinafter individ-
ually called a Builder and collectively referred to as the Builders),
respectively, {copies of which Security Documents have been delivered
to the undersigned) pursuant to which the Owner-Trustee is partially
financing the purchase of the units of railroad equipment {hereinafter
called the Units) being leased by the Owner-Trustee to the undersigned
pursuant to the Lease, and in consideration of other good and valuable
consideration, the undersigned:

(1) represents and warrants to Mercantile-Safe Deposit and Trust
Company (hereinafter called the Vendor), acting as agent for the
Investors, that the rentals and other obligations under the Lease have
heen calculated so as to provide for the due and punctual payment
of the principal of, and interest on, the aggregate Conditional Sale
Indebtedness and the due and punctual performance of all other obli-
gations of the Owner-Trustee under the Security Documents (ex-
cept the obligations of the Owner-Trustee under subparagraph (a)
of the third paragraph of Article 4 thereof) without reference to any
limitation of liability contained in the last paragraph of Article 4 or
Article 22 thereof ;

(2) agrees, subject to the terms and conditions of the Assignment,
to pay all rentals, casualty payments, liquidated damages, indem-
nities and other moneys (other than the rental payment, if any,
payable to any or all Builders within five business days after a Clos-
ing Date) provided for in the Lease (which moneys are hereinafter
called the Payments) due and to become due under the Lease in
respect of the Units leased thereunder, directly to the Vendor to be
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applied as provided in the Security Documents, at P. O. Box 2258,
Two Hopkins Plaza, Baltimore, Maryland 21203, attention of Cor-
porate Trust Department (or to such other address as may be fur-
nished in writing to the unders1gned by the Vendor) ; it being hereby
agreed that the under51gned’s obhgatlon to pay all the aforesaid Pay-
ments is absolute and unconditional ;

(8) agrees, subject to the terms and conditions of the Ass1gnment
that the Vendor shall be entltled to the benefits of, and to receive
and enforce performance of all of the covenants to be performed
by the undersigned under! the Lease as though the Vendor were
named therein as the Owner-Trustee,

(4) agrees that the Payments shall not be subject to any right of
setoff or counterclaim or other defense which the undersigned might
have against the Owner-Trustee |or otherwise, and the payment
thereof to the Vendor shall|be ﬁnal and shall not be subject to, and
the undersigned hereby agrees to 1ndemn1fy the Vendor against, any
liens, charges or claims of any nature whatsoever (other than liens,
charges or claims created or incurted by the Vendor not arising out
of the transactions contemplated by the Security Documents, the
Lease or the Assignment) resulting from a breach by the undel-
signed of its obligations under the Lease prior to or pari passu with
the right of the Vendor to apply such Payments, as provided in the
Assignment;

(5) agrees that any rlghts acquired by the undersigned, by sub-
rogation or otherwise, against the Owner-Trustee under the Security
Documents or with respect {to any| of the Units by reason of any
payment made by the unders1gned pursuant hereto may not be
exercised until the Vendor has been paid all sums payable to it under
the Security Documents;

(6) agrees that the Vendor shallinot, by virtue of the Assignment
or this Consent and Agreement be or become subject to any liability
or obligation under the Lease lor otherwise;

(7) agrees that the Lease shall| not, without the prior written
consent of the Vendor, be amended terminated or modified, or any
action be taken or omitted by Fche under51gned the taking or omission
of which might result in any ! alteratlon or impairment of the obliga-
tions of the Lessee under the lLease which are intended to satisfy the
obligations of the Owner-Trustee under the Security Documents, the
obligations of the Owner-Trustee \under the Assignment or the
obligations of the Lessee under thls Consent and Agreement or of
any of the rights created by any thereof ; and




9

(8) will (i} execute, deliver and/or furnish all notices, certifi-
cates, communications, instruments, agreements, legal opinions and
other documents and papers required to be executed, delivered and/
or furnished by it (or its counsel) pursuant to the provisions of the
Security Documents and (ii) do all such acts and execute and deliver
all such further assurances required to be done and/or executed and
delivered by it pursuant to the provisions of any thereof.

This Agreement may be executed in several counterparts, each of
which when so executed shall be deemed an original, and such counter-
parts together shall constitute one and the same instrument.

This Consent and Agreement, when accepted by the Vendor by
signing the acceptance at the foot hereof, shall be deemed to be a
contract under the laws of the State of New York and, for all pur-
poses, shall be construed in accordance with the laws of said State.

Dated as of November 1, 1975
AMERICAN RAIL Box CAR COMPANY,

Dy e,
Vice President
[CORFPORATE SEAL]
Attest:
Accepted:
MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, AS AGENT,
DY e
Assistant Vice President
[CORPORATE SEAL]
Attest:

....................................................

Corporate Trust Officer




STATE OF ILLINOIS, -y
CoUNTY oF COOK,

On this day of , 1975, before me personally appeared

, to me personally known, who, being by me duly sworn,

says that he is Vice Pres. Finance & Treas. of AMERICAN RAIL

BOX CAR COMPANY, thati the seal affixed to the foregoing instru-

ment is the corporate seal of said corlporatlon and that said instrument

was signed and sealed on behalf of | said corporation by authority of

its Board of Directors and hé acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

Notary Public
[NOTARIAL SEAL]

My Commission expires




