RAILROAD EQUIPMENT LEASE AGREEMENT

o THIS RAILROAD EQUIPMENT LEASE AGREEMENT ("Lease"),
dated as of the 9™ day ofljl¢gn®eﬁ_, 1975, between NEW
ENGLAND MUTUAL LIFE INSURANCE COMPANY, a Massachusetts
corporation ("Lessor") and CHICAGO 6 & ILLINOTS WESTERN
RAILROAD, an lllanlS curporatxon (”Lessee")
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For and in consideration of the mutual coven
promises he reinafter set forth, Lessor and Lessee hereby agree
as folloNS' : '

SECTION 1. EgUIPMENg

1.1 Lease. Lessor leases to Lessee, and Lessee leases
and hires from Lessor, all locomotives (collectively, the "Equip-
ment” and-individually, an "Item of Equipment'") described in
Schedule 1 attached hereto commencing and terminating on the
y?Tﬁﬁm@pecified on the Acceptance Supplement to this Lease
. (YAcceptance Supplement") covering said Item of Equipment,
substantially in the form ot Exhibit A nereto. '
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1.2 Iuspection and Acceptance. Lessee agrees that
its execution of an Acceptance Supplement shall conclusively
"estabiish, between Lessor and Lessee (but without prejudice to
. any rights either may have against the manufacturer or re-manufacturer
- of the Equipment), that Lessee has inspected the Items of Equip-~-
‘ment covered. thereby; that each Item of Equipment covered thereby
is acceptable to and accepted by Lessee under this Lease, not-
withstanding any defect with respect to design, manufacture,
re-manufacture, coundition ov in any other respect; that each
Item of Equipment covered thereby is in good order and condition;
; "and that the same meets specifications applicable thereto de-
4 scribed in Schedule 1, applicable United States Department of
- Transportation and Interstate Commerce Commission requirements
v~ and specifications, and applicable interchange requirements of
‘ the Association of American Railroads. -

SECTION 2. RENTS AND OTHER PAYMENTS

2.1 Rent. Lessee shall pay Lessor rent for thc'Ehuip—
ment in the amounts and at the times ("Renr Payment Date"”) set forth
in the Acceptance Supplement.

2.2 Place of Rent Payment. All payments provided for
in this Lease to be made to Lassor shall be made ia immediately
availablie funds in New York City to be credited to Wewing Ouve &
Co.‘s Account No. 045-93-~956 at: ‘
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Morgan Guaranty Trust Company of New York
23 Wall Street - '

New York, New York 10015

ATTENTION: Money Transfer Department

with a notice of each such payment mailed to Lessor at its office
-+ in Boston, to the attention of its Investment Accounting Department.

2.3 Additional Sums Pavable by Lessee. In addition to
the periodic rents payable by Lessee under the provisions of
ASection 2.1 hereof and as separate items:

(a) Lessee agrees to pay or reimburse Lessor
for any and all taxes, assessments and
other governmental charges of whatsocever
kind or character and by whomsoever payable .
on or relating to each Item of Equipment, and
on the sale, ownership, use, transportation,.
delivery or operation thereof or the perfor-
mance of any obligation by Lessee hereunder,
which are levied, assessed or imposed during
_ , - the lease term, and to pay all taxes, asses- .
— == gments and charges of the kind generally refer-
B " red to which remain unpaid as of the date of
acceptance of such Item of Equipment by Lessee
under this Lease irrespective of when the same
may have been levied, assessed or imposed, and
all gross receipts and like taxes levied by any
state or local taxing authority having juris-
‘diction over property where the Equipment is
located against Lessor on or measured by rents
payable hereunder. Lessee agrees to.comply
with all state and local laws requiring the
. filing of ad valorem tax returns on the Items
of Equipment. Any statements for such taxes
received by Lessor shall be promptly forwarded
to Lessee. This Section shall not be deemed
to obligate Lessee to pay (i) any taxes, fees,
. . assessments and charges which may have been
" included in the Lessor's cost of each Item of
Equipment as set forth in Schedule 1 hereto; or
(i1} any income, franchise and like taxes‘against
~ the Lessor on or measured by the net income from
- the rents, unless such tax is in substitution
for or relieves Lessee from any taxes which
+ Lessee would otherwise be obligated to pay under
the terms of this Section 2.3. Lessee shall not
be obligated to pay any amount under this Section
. so long as it shall in good faith and by appropriate
- " proceedings diligently conducted contest the validity
: ‘ or the amount thereof, unless such contest would
adversely affect the title of Lessor to an Item of
Equipment or would subject it to forfeiture or sale.
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Lessee agrees to indemnify the Lessor against
any loss, claim, demand and expense (including,
~but not limited to, legal expenses) resulting
from such non-payment or contest.

(b) Lessee agrees to pay all costs, expenses, fees
and charges incurred in connection with the use
and operation of each Item of Equipment, during
the lease term thereof, including, but not
limited to, repairs, maintenance, storage and
servicing. Lessee shall maintain the Equipment
in good order and repair, and shall furnish any
and all parts, mechanisms, devices and labor to
keep the Equipment in such condition. 1If Lessee's
compliance with Section 4.2 (a) or (b) hereof
requires that changes or additions be made on
or to the Equipment, the same shall be made by
the Lessee at its own cost and expense.

2.4 Net Lease. Thivaease is a net Lease and Lessee shall

not be entitled to any abatement of rent or other payments due
hereunder or reduction thereof including, but not limited to,
abatements or reductions due to any present or future claims of

"Lessee against Lessor under this Lease or otherwise or against

the manufacturer or re-manufacturer of the Equipment, nor, except as
otherwise expressly provided herein, shall this Lease terminate,
or the respective obligations of the Lessor or the Lessee be -
otherwvise affected, by reason of any defect in or failure of
title of Lessor to the Equipwent or any defect in or damage to

or loss or destructicn of all or any of the Equipment from what- -

-soever cause, the taking or requisitioning of the Equipment by
. condemnation or otherwise, the lawful prohibition of Lessee's

- use of the Equipment, the interference with such use by any

private person or corporation, the invalidity or unenforceability
or lack of right, power or authority of Lessor to enter into

this Lease, or by reason of the Lessee's exercise of the rights

to enforce manufacturer's warranties, which may be provided to
Lessee by Section 5 hereof, or for any other cause whether similar
or dissimilar to the foregoing, any present or future law to the

‘contrary notwithstanding, it being the intention of the parties
_hereto that the rents and other amounts payable by the Lessee
- hereunder shall continue to be payable in all events unless the

obligation to pay the same shall be terminated pursuant to Sec-
tion 7 hereof,or until the Equlpment is surrendered pursuant to
Section ll hereof. -

SECTION 3. OWNERSHIP AND MARKING OF THE EQUIPMENT. _ -

3.1 OVnershiQ. The Equipment is, and shall at all
times remain, the sole and exclusive property of Lessor, and
Lessee acknowledges and agrees that it has not, and by the
execytion hereof it does not have or obtain, and by payments
and performance hereunder it does not and will not have or
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obtain any title to the Equipment, nor any property right or

interest, legal or equitable, therein, except solely as Lessee

hereunder and subject to all the terms hereof. Lessee agrees

to keep the Equipment free and clear of all liens, encumbrances

and charges of any nature imposed or asserted by persons claiming

by, through or under Lessee. . o _ _ : -

3.2 Duty to Mark Equipment. Lessee covenants and ;
agrees that prior to or concurrently with the acceptance of the
Equipment hereunder, Lessee will cause each Item of Equipment
to be numbered with a road number as set forth in Schedule 1
and to be plainly, distinctly, permanently and conspiciously

-marked by stencilling in contrasting color upon each side of
ceach Item of Equipment in letters not less than one inch in

height the following legend:

"Owned by and leased from N.E.M.L.I.C.
"under a Lease. recorded under the Inter-
state Commerce Act, Section 20c”

‘with appropriate changes.ahd additions thereto as from time

to time may be required by law in order to protect the title
0of Lessor to such Item of Equipment, its rights under this

- Lease and the rights of any assignee under Section-17 hereof.
‘Lessee will not place any Item of Equlpment in operation or

exercise any control or domirnion over the same unt11 the re-
quired legend shall have been so marked on both sides thereof
and will replace promptly any such stencilling which may be

- removed, defaced or destroyed or rendered illegible. Lessee

will not change the road number of any Item of Equipment ex~-
cept with the consent of the Lessor .and.in accordance with a

}Astatement of new road numbers to be substituted therefor,
-which consent and statement previously shall have been filed

with Lessor by Lessee and filed, recorded or deposited in all
public offices where this Lease shall have been flled, recorded .
or deposited : -

‘ Except as above provided, Lessee will keep the Equip-
ment free from any markings or labelling or the like which

might be intetpreted as a claim of ownership thereof by Lessee
"or any party other than Lessor and its assigns; provided, how-

ever, that the Lessee may cause the Equipment to be lettered
with the names or initials or other insignia customarily used
by Lessee or its affiliates on railroad equipment used by them
of the same or similar type for convenience of identification.

‘SECTION.4; USE AND POSSESSION.

_ 4.1 Possession. So long as Lessee shall not be in
default under this Lease, Lessee shall be entitled to the pos-
session and quiet enjoyment of the Equipment and to:
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_(a) use the Equipment on lines of railroad located
' - within the Continental United States, owned

"or operated by it (either alone or jointly
with others), Illinois Central Gulf Railroad
Company, or any corporation of which 507 or
more of the outstanding voting stock (i.e.,

- having ordinary voting power to elect a
majority of the Board of Directors), other .
than directors'qualifying shares, is owned
directly or indirectly by Lessee; or on lines

- 0of railroad over which any of them has trackage
or other operating rights or over which equip~-
ment of Lessee is regularly operated pursuant
to contract; or on connecting and other
railroads in the usual interchange of traffic; and

(b) temporarily sublet to or permit the emergency

" .. use by other parties of any Item of Equipment
in the normal course of business; or sublet
any or all Items of Equipment for any portion

or all of the term of this Lease to the 1llinois 1t

Central Gulf Rallroad Company;

provided, however, that any use or subleting_of the Equipment
shall be subject to and in accordance with the terms of this

Lease; and further provided that nco sublease or interchange

or other agreement respecting any Item of Equipment entered
into by lessee pursuant to this Section shall relieve Lessee
of any of its liabilities and obligations hereunder, which
shall remain and be at all times those of a prlﬁClpal and

;not a surety Or guarantor.

4.2 Use. lLessee warrants énd agrees that the Equip-

- ment shall at all times be used only in the manner for which

: it was designed and intended and only so as to expose it to.
‘ordinary wear and tear, and in a careful and proper manner in
~.compliance with: ' L . '

(a) ~ the laws of the jurisdictions in which the
Equipment may be located and/or operated;

(b) all applicable laws, ordinances, acts, rules,
regulations and orders of any commissions,

- boards or other legislative, executive or

" 3Judicial bodies or officers having power to
regulate or supervise the use of such property
including, but not limited to, the rules of
the United States Department of Transportation
and the Interstate Commerce Commission and the
Rules of the Association of American Railroads,
as in effect from time to time; and -

" (e¢) any and a2ll manufacturer's and re-manufacturer's
instructions and warranty requirements.
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Lessee further agreés that (i) it will not permit its
rights or interests hereunder to be subject to any liens, charges
or encumbrances and (4i) it will keep the Equipment free and clear

"of any and all liens; charges and encumbrances which may be

levied against or imposed upon it by persons c]aiming by, through
or under Lessee.- : L '

& 3 Assignment by Lessee. Except to che'extent permitted

| by Section 4. 1, Lessee shall not, without the prior written consent

of Lessor, part with possession or control of any Item of Equipment,
assign this Lease or any of its rights hereunder, or sublease the

"Equipment. Any purported assignment or sublease in violation of
“this Section shall be void and of no force and effect.

 SECTION 5. DISCLAIMER OF WARRANTIES

" LESSEE ACKNOWLEDGES AND AGREES THAT (1) THE EQUIPMENT IS‘

© OF A SIZE, DESIGN, TYPE AND MANUFACTURE SELECTED BY LESSEE; (ii)
THAT LESSOR IS NOT A MANUFACTURER OR RE-MANUFACTURER OR A DEALER

THEREIN; AND (iii) THAT AS BETWEEN LESSOR AND LESSEE, LESSEE

{ LEASES THE EQUIPMENT AS-IS, AND THAT LESSOR HAS NOT MADE AND

DOES NOT HEREBY MAKE ANY RFPRESENTATION WARRANTY OR COVENANT

“WITH RESPECT TO FITNESS, MERCHANTABILITY , CONDITION, QUALITY,

DURABILITY OR SUITABILITY OF THE EQUIPMENT IN ANY RESPECT OR IN
CONNECTION WITH, OR FOR THE PURPOSES AND USES OF LESSEE, OR AS
TO LESSOR'S TITLE THERETO, ANY OTHER AGREEMENT, REPRESENTATION

OR WARRANTY OF ANY AKIND OR CHARACTER, EXPRESS OR IMPLIED, WITH
- RESPECT TO THE EQUIPMENT, IT BEING AGREED THAT ALL SUCH RISKS
~ARE TO BE BORNE BY LESSEE. Lessor does warrant, however,

that it has whatever quality of title to the Equipment it ob-

~tained from the supplier thereof, subject to this Lease and any .

liens or encumbrances permitted hereby or which Lessee is ob-

'V-ligated to discharge or satisfy. Lessor agrees, so long as no

Event of Default has occurred and is continuing hereunder, that
Lessee uhall have the right to obtain the benefit of and enforce
in Lessee's own name and at Lessee's sole expense any supplier's,
re-manufacturer’s ot manufacturer's warranty or agreement in
respect of the Equipment to the extent such warranty or agreement
is assignable, and Lessor shall execute and deliver such instru-
ments as may be reasonably necessary to enable Lessee to obtain

-such beneflts.

-SECTION 6. ALTERATIONS AND IMPROVEMENT

' Lessee may from time during the term of this Lease make
alterations, additions and improvements ("Alterations") with

~respect to any Item of Equipment, provided that 'such Alteration

in no way impairs the economic value or reduces the utility of

such Item as of immediately prior to the Alteration. Any Alteration,

unless leased by Lessee from others or purchased by Lessee and so
long as conditionally owned by others pursuant to a conditional

. sales agreement, shall constitute and be deemed an accession to

the Equipment and title thereto shall immediately vest in Lessor
for all purposes hereof so long as such Alteration shall remain



part of or installed on or attached to the Equipment; it being
agreed, however, that Lessee may at any time and at its own
expense remove any such Alteration (whether or not leased by
Lessee from others), whereupon such Alteration shall beyome the
property of Lessee, provided that: i
{(a) such: Alteration is or was not required
pursuant to Section 2 3(b) or Section
4.2 hereof; :

(b) no Event of Default as defined herein shall
' " have occurred and then be continuing; and

(c) such Alteration can be removed without
.impairing the economic value or reducing
the utility of the Item(s) of Equipment
in question as of immediately prior to the Alteration.

HAny Alteration.not removed by Lessee as above provided
prior to the return of the Equipment to Lessor hereunder shall
‘remain the property of Lessor. :

'SECTION 7. CASUALTY LOSSES; STIPULATED LOSS VALUE

Lessee shall bear the risk of any and all damage to, or loss,
theft, or destruction, partial or complete, of the Equipment, from
whatsoever source arising, subject to the terms hereof, and any and
all replacements, repairs, or substitution of parts to or for
the Equipment shall constitute accessions. to the Equipment and
title thereto shall vest and remain in Lessor. No damage, loss,
theft or destruction of the Equipment shall affect any obli-
gation of Lessee under this Lease, including but not limited
~to its obligations to make rent and other payments pursuant
to Section 2 hereof, which shall continue in full force and effect.

In the event that during the term of this Lease any Item
of Equipment shall be or become lost, stolen, destroyed, or, in
the opinion of Lessee (as evidenced by a certificate from Lessee's
officer charged with such matters and such other proofs as Lessor

- . may reasonably require for vqrification) irreparably damaged, or
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.§hall be requisitioned or taken over for a period that exceeds

‘the then remaining term of this Lease by any governmental authority
under the power of eminent domain or otherwise {any such occurrence
being hereinafter called a "Casualty Loss"), the Lessee shall

- (after it has knowledge of such Casualty Loss) immediately and
fully inform the Lessor in regard thereto. In the event of a
Casualty Loss, Lessee shall within twenty-one (21) days after

- the occurrence of the Casualty Loss ("Notice Perlod"), at Lessee'
option, eithery

(a) replace the Equipment with like equipment

: in as good operating condition as, and with
a value and utility at least equal to, the
Item of Equipment replaced {assuming the
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replaced Equipment was in the condition and
repair required to be maintained by the terms
hereof) and transfer title to such replace-
ment equipment to Lessor by bill of sale or
other appropriate documents which are ac-
ceptable to Lessor, which equipment shall
thereupon be deemed to be Equipment sub-

Ject to this Lease and upon replacement of

or payment for any Item of Equipment in ac-
cordance with this Section 7(a), Lessee shall
become entitled to such lost or damaged Item
of Equipment, AS-IS-WHERE-IS, without repre-
sentations or warranties, express or implied,
with respect to any matter whatsoever; or

(b) 'pay Lessor on the Rent Payment Date next
"following the expiration of the Notice
Period with respect to such Item of Equip-
ment (or if notice of such Casualty Loss
shall be given by Lessee to Lessor after
.the final Rent Payment Date, then within

- ten (10) days after receipt by Lessee of
Lessor's demand in writing therefor):

(1) the Stipulated Loss Value, as set forth in

' Schedule 2, as determined as of the Rent
‘Payment Date immediately precedlng the
date of such Casualty Loss; A

S (11) interest on such Stipulated Loss Value at a

© percentage per annum rate equal to.2% per o
annum in excess of the prime rate then charged
by the Continental Illinois Bank in Chicago.
on short term loans to substantial commercial
borrowers with the highest credit standing
or the maximum applicable lending rate permitted
by law, if any, whichever is less, from the
Rent Payment Date immediately following the

‘. earlier of Lessee's giving of such notice of
a Casualty Loss to Lessor or the expiration

. of the Notice Period to the date on which
the Stipulated Loss Value is paid by Lessee;

(iii) any interest due on late payments of rent
L with respect to such Item of Equipment, if
any, to the date of such paywent; and

{(iv) all other then unpaid amounts due hereunder
: solely with respect to such_Item'of Equipment.

At such time as Lessor has received the sum of (i),

(ii), (iii), and (iv) above, the obllgation of Lessee .
to pay rent hereunder with respect to such Item of’
Equipment shall terminate.
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"The "Stipulated Loss Value" of each Item of Equip-
ment shall mean the Stipulated Loss Value as defined
. in Schedule 2 covering said Item of Equipment. '

‘Following payment of the Stipulated Loss Value with .
respect to an Item of Equipment, Lessee shall, as
agent of Lessor, sell said Item of Equipment to a
buyer, AS-IS-WHERE-IS, without recourse, representation

“.or..warranty.-whatever, for..the best price obtainablej @ =m =« ==

within one hundred twenty (lZO)dayszﬁtertﬁw occurrence
of the Casualty Loss. The sale shall be in an arm's length trans-
action with a buyer which, unless Lessor shall have
been provided with the opinion of an independent

and registered appraiser acceptable to Lessor that

the fair market value of said Item of Equipment is

‘not less than the price offered by such buyer, is

not Lessee or any person, firm or corporation af-
filiated with Lessee. - C '

Prov1ded no Event of Default exists after payment
to ‘Lessor of the amounts specified in Subsection

" (b) .above, Lessee shall retain such portion of the
net sale price of said Item of Equipment (after.
deducting and retaining all reasonable. out-of-
pocket expenses incurred by Lessee in connection
with such sale) as is equal to the Stipulated

Loss Value of said Item paid by Lessee to Lessor.

. The excess shall be paid to Lessor. Following such.

.sale and payment to Lessor of any such excess, Lessoru'.

.shall, upon request of Lesse, execute and deliver

to Lessee, or to Lessee's assingee or nominee, a b111

.of sale (without recourse, representation, or warranty
except that the Item of Equipment is free and clear:

‘of all claims, liens, security interests or other
encumbrances by or in favor of any person- clalmlng by,
through or under Lessor) for the Item and such other
documents as may be required to release the Item from
the terms and scope of this Lease and to transfer '
"title thereto to Lessee or such assignee or nominee,

- .

-in such form as may reasonably be requested by" Lessee,"slfx'

- all at Lessee 8 expense.

In the event that during the term of ths Lease an»f"

'Item of Equipment is requisitioned or taken by any governmental

Y

authority under the power of eminent domain or otherwise for

- a period which by its terms does not excéed the then remalnlng

term of this Lease, Lessee's duty to pay rent on account of"

“such Item ¥Hall nevertheless coéntinue for the duration of such
requisitioning on taking.  The Lessee, however, shall be’ entltled.‘“

to receive and retain for its own account all amounts pavyable

for any such period by such governmental authority as compéﬁsaticn.'

for such requisitioning or taking of possession. . In the case. of
a requisition or taking which constitutes a Casualty Loss, ‘any

payments received from any governmental authority for such taking
shall, if Lessee has theretofore paid Lessor the Stipulated Loss

L

' Value and other payments required by this Section, be paid over to;. .

ot
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or retained by, Lessee untilvthé aggregate of 511 such payments

"'so.pald or retained shall equal the total of the Stipulated Loss

Value paid by Lessee and any additional reasonable expenses in-
curred by Lessee as a result of such taking, and any balance shall
be paid to or retained by Lessor. Lessor shall be under no duty
to Lessee to pursue any claim against any governmental authority,

~but Lessee may, at its own cost and expense, pursue the same on

behalf of the Lessor in such manner as may be satisfactory to
the Lessor. : :

- SECTION 8. INSURANCE

Lessee agreLs that it will, at all times during the term
of this Lease and prior to the surrender of the Equipment, at its
own cost and expense, keep the Equipment insured with insurers

of recognized responsibility as follows:

(a) property insurance in amounts and against
~risks from time to time insured against by
Lessee in respect of similar equipment owned
or leased by it and, in any event, comparable
to insurance coverage which is customarily
maintained by railroad companies owning or
-leasing property of a similar character and
engaged in a business similar to that engaged
-in by Lessee ("Other Railroad Companies”); .
- (b) comprehensive general public liability insurance
. against damage because of bodily injury, din-
~cluding death, or damage to property of others,
affording protectlon in respect of any one
accident or ‘occurrence to a limit at 1east equal
o to the greater of. : :
(1) the amount provided for by Lessee's dinsurance
' ' in respect of similar equipment then owned
or leased by it; . ) ®

(ii) the amount provided for by insurance coverage
:  customarily maintained by Other Rallroad -
- Companies; or o
" (iii) an amount equal to Twenty Five Million Dollars
- ($25,000,000) over the applicable deductible
provision, as determined in accordance with
this Section, provided that coverage in such
amounts is obtainable, irrespective of any

"price considerations;

' which insurance may have applicable thereto deduction
- provisions to no greater extent than the lesser of:

(x) the amount provided for by Lessee's insurance
in respect of similar equipment then owned
or leased by 1it; or '
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(y) the amount which, to the best‘of Lessee's

knowledge, after due inquiry, is provided
“for by insurance coverage customarily :
maintained by Other Bailroad Companies.

\
1.

Lessee shall cause each insurance policy issued pursuant
to Bhe requirements of this Section to provide, and the insurer ;
issuing such policy to certify to Lessor and its assigns, lf any, .

ws s

()

-Lessor.v-

~as to property insurance on the Equipment,

that (i) Lessor, as owner and lessor of the
Equipment, Lessor's assigns, and Lessee shall

‘_be insured -and losses shall be payable to

each as their interests may appear; (ii) all

‘amounts payable thereunder will be paid to
~Lessor for the accounts of Lessor, Lessor's
‘assigns and Lessee as their respective interests

may appear; (iii) the insurance as to the interests
of Lessotr and its assigns, 1f any, shall not be
invalidated by any breach or violation by Lessee
of any covenants, declarations or conditions

_contalned in such policy, or any act or neglect

of Lessee, or by any foreclosure or other remedial
proceeding or notice thereof relating to the

Equipment or any interest therein, nor by any

change in the title or ownership of the Equipment
or any interest therein or with respect thereto,
or by the use or operation of the Equipment for

purposes more hazardous or imn a manner more hazardou%
~than is permitted by such policy; (iv) if such’

policy be cancelled or materially changed for any
reason whatsoever such insurer will promptly notify
Lessor and its assigns and such cancellation orvr
change will not be effective as to Lessor or its
assigns for 30 days after receipt by Lessor and its

.assigns of such notice; (v) coverage shall be

"primary” for the protection of Lessor and Lessee -
notwithstanding any other coverage carried by
either protecting against like risks; (vi)

-no such policy shall contaln a provision relieving
.the 'insurey thereunder of liability for any loss

by reason of the existence of other policies of
insurance covering the Equipment against the peril
involved, whether collectible or not; and (vii) losses

- shall bhe adgusted by the Lessee provided, however that in .

the event the Lessee shall be in default under this lease,
losses shall be adjusted hy Lessee with the consent of

| o

as to general public liability and property damage
insurance, that (i) Lessor and its assigns, as ownerf)

. and Lessor(s} of the Equipment, are additionally named
~insureds thereunder; (ii) all
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provisions of such policy,; except the limits
“of 1liability, will operate in the same manner
"as 1f there were a separate policy covering.
~each named insured; and (iii) if such policy
be cancelled or materially changed for any reason
whatsoever such insurer will promptly notify
Lessor and its assigns and such cancellation or
change will not be effective as to Lessor or its
- assigns for 30 days after receipt by Lessor of
- such notice. -

‘ Lessee shall deliver to Lessor and its assigns:.certificates
of insurance satisfactory to Lessor upon the execution hereof and

copies or other evidence of each renewal policy not less than 30

days prior to the expiration of the original policy or preceding

"renewal policy, as the case may be, and Lessee shall deliver to

Lessor and its assigns receipts or other evidence that the premiums
thereon have been paid :

-Lessee shall deliver to Lessor and its assigns annuaily,
within thirty (30) days following the anniversary of the execution
hereof; a certificate of its officer charged with such matters as

to the maintenance of insurance coverage in compliance with this
~Section substantially in the form of Exhibit B hereto.

In the event of an assignment of this Lease by Lessor of
which Lessee has notice, Lessee shall cause such insurance to

provide the ‘same protections to Lessor's assigns- as thclr interests

may appear. Lessee shall promptly notify any appropriate 1nsurer,

.Lessor and its assigns of each and every . occurrence which may
" become the basis of a substantial claim or cause of action ‘against

the insureds and provide Lessor and its assigns with all data

‘pertinent to such occurrence. The proceeds of such insurance, at

the option of Lessee or its assigns shall be applied toward (a)

Lthe repair or replacement of the appropriate Item or Items of

Equipment, (b) payment of the Stipulated Leoss Value thereof or {(c)
payment of, or as provision for, satisfaction of any other accrued
obligations of Lessee hereunder. Any excess of such proceeds
remaining shall belong to Lessee. -~

SECTION 9. INDEMNIFICATION

- Lessee does hereby assume liability for and does hereby

agree to indemnify, protect, save and keep harmless Lessor, its

successors and assigns, from and against any and all liabilities,
losses, damages, penalties, claims, actions, suits, costs, expenses,

and disbursements, including, but not limited to, court costs, and

legal expenses, of whatever kind and nature, imposed on, incurred

by or asserted against Lessor or its successors and assigns, rep-
‘resentatives, agents and servants (whether or not alseo indemnified

against by any other person) in any way relating to or arising

~out of this Lease or any document contemplated thereby, or the
gperformance or enforcement of any of the terms. hereof or in any
" way relating to or arising out of the manufacture, re-manufacture,

purchase, acceptance, rejection, ownership, delivery, lease,



.+ | possession, use, operation, condition; return or other dispo-

‘ ' sition of the Equipment by Lessor or Lessee, or any accident .
in connection therewith (including without limitation, latent
and other defects, whether or not discoverable by Lessor or

. Lessee); any claim for patent, trademark, or copyright in-
fringement; and any claims arising out of strict liability
4in tort. Lessee agrees to give Lessor and Lessor agrees to
give Lessee and any guarantor of Lessee's obligations hereunder, .

' prompt written notice of any claim.or liability hereby indem-
nified against, and Lessee agrees to undertake full responsi-

‘Ibility,fo: the defense thereof if regquested to do so by Lessor.

All of Lessor's rights and privileges arising from the
- indemnities are expressly made for the benefit of, and shall.
be enforceable by Lessor, its sucessors and assigns and shall
"continue in full force and effect notwithstanding the termina-
tion of this Lease, whether by expiration of time or otherwise,
as to any act or ommission in any manner relating to the Equip-
“ment occurring during the continuance of this Lease which at :
.any time is claimed te have created a cause of action against
Lessor. The indemnities and assumptions. of liability set forth
inthls paragraph do not guarantee a. residual value.

" SECTION’ 10.' LESSOR S INSPECTION»‘

Lessor or its authorized representatives shall at any
and all times, convenient to the Lessee, have the right to enter
into and upon its premises where the Equipment may be located
for the purposes of inspecting the Equipment or observing its
- use and the maintenance thereof. Lessee shall give Lessor prompt
" notice.of any attachment or other judicial process affecting any
-Items of Equipment and shall whenever requested by Lessor, advise
Lessor of the exact location of the Equipment 1nsofar as practicable.

- SECTION 11. SURRENDER

Upon the expiration or sooner termination of this Lease
with respect to any Item of Equipment, Lessee shall (unless
Lessee has paid Lessor in cash the. Stipulated Loss Va lue of such
Item of Equipment pursuant to Section 7 hereof) at its own cost
and expense, deliver possession of such Item of Equipment to
Lessor upon such storage tracks of the Lessee or its sublessee
as Lessor may designate, or in the absence of such designation,

: -as the Lessee may reasonably select, and permit the Lessor to

i store such Item of Equipment on such tracks for a period not
1 exceeding ninety (90) days and transport the same at any time

' within such 90-day period to any reasonable place on the lines
‘of the railroad operated by Lessee or to any connection carrier
for shipment, all as directed by Lessor upon not less than thirty
(30) days written notice to Lessee. All movement and.storage -

of each such Item is to be at the risk and expense of the Lessee.
During any such storage period, Lessee will permit Lessor or any
_.person designated by it, including the authorized representative
"or vepresentatives of any prospective purcnaser of any such Item,
‘to inspect the same; provided, however, that the Lessee shall
not be liable except in the case of negligence or intentional

l‘i
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‘v act of the Lessee or.of its employees or agents and, except to

the extent otherwise provided by law, for any injury to, or the

" death of any person exercising, either on behalf of the Lessor

or any prospective purchaser, the rights of inspection granted
under this sentence. The assembling, delivery, storage and
transporting of the Equipment as hereinbefore provided are of

.the essence of this Lease, and upon application to any court

of equity having jurisdiction in the premises, Lessor shall be
entitled to a decree against Lessee requiring specific perfor-
mance of the covenants of Lessee to so assemble, deliver, store
and transport the Equipment. '

Withoﬁt in any way limiting the 6bligationé of the

Lessee under the foregoing provision of this Section 11, Lessee
‘hereby irrevocably appoints Lessor as the agent and attorney
- of Lessee with full power and authority, at any time while

Lessee is obligated to deliver possession of an Item of Equip—
ment to Lessor, to demand and take possession of any Item of_

‘Equipment in the name of and on behalf of Lessee from whom-

soever shall be at the time in possession of such Item of Equip~

‘ment.

SECTION 12. LESSOR'S PAYMENT

In the case of the failure of Lessee to perform any

"of its obligations hereunder, including but not limited to, a

failure to pay any fees, assessments, charges, insurance premiums,
taxes or any other expenses required of Lessee hereunder, Lessor
may thereafter, without thereby waiving any obligation of Lessee
or right of Lessor hereunder, make the payment or perform .or..-
comply with the obligation, and the amount of such payment . and-
the amount of the reasonable expenses of Lessor incurred in con-

-nection with such payment or such performance of or compliance

with such agreement, as the case may be;;together with interest
thereon at a rate equal to 2% per annum in excess of the prime
rate then charged by the Continental Illinois Bank in Chicago

- onshort term loans to substantial commercial borrowers with the
“highest credit standing or the maximum applicable lending rate

permitted by law, if any, whichever is less, shall be payable
by Lessee to Lessor upon demand. : ;

.SECTION 13. TAX INDEMNIFICATION

Lessor as owner of the Equipment, shall be entitled
to such deductions, credits, and other benefits as are provided
by the Internal Revenue Code of 1954, as amended to the date
hereof (the '"Code"), to an owner of property, excluding only
any Investment Tax Credit with respect to the Equipment. Lessee.
agrees that neither it, nor any corporation controlled by it,.

‘or. in control of it, or under common control with it, directly

or indirectly, will at any time take any action or file any
return or other document inconsistent with the foregoing and
that each of said corporations will take such action and execute

such documents as may be necessary to facilitate accomplishment
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of the intent hereof. Lessee agrees to keep and make avai]ablé
for inspection and copying by Lessor such records as will enable
Lessor to determine whether it is entitled to the benefits of

any amortization or depreciation deduction{s) which may be

available with respect to the Equipment from time to time under
the Code. : :

~If, with respéct to any Item(s) of Equipment, Lessor

'shall lose, or shall not have, or shall lose the right to claim,

or if there shall be disallowed, with respect to Lessor, or if

“there shall be recaptured, all or any portion of the depreciation

deduction(s) in reporting its taxable income, for each year that
this Lease is in effect, beginning in 1975, based on an assumed

~ability (i.e., assumed only for purposes of computing the amount

and/or the extent of the indemnity provided for in this Section
13) on the part of Lessor, whether or not the applicable laws
provide therefor, to: : «

- (a) ‘use.one”hundred percent (100%Z) of Lessor's
- Cost of each Item of Equipment as shown in
Schedule 1 as the depreciable base of each

said Item of Equipment;

... .. (b)) depreciate each Item of Equipment at an
: . initial rate of one hundred .and fifty percent
(150%) of the applicable straight line rate
under Section 167(a) of the Code and there-
after, begiuning at such t1me as it believes
advantageous to change the method of depre- -
.ciation, to the straight line rate; and

{c) use a depreciable life of twenty and one~half (20.5)
' years and a salvage value of zero, provided, however,
. that in the event that Leéssor shall lose, or shall not
‘have, or shall lose the right to claim, or if there
"""""""""" -shall be disallowed, with respect to Lessor, or if there
shall be recaptured, all or any portion of the depreciation
deduction(s) in reporting its taxable income, for each year
that this Lease is in effect, beginning in 1975, which event
" 1s caused, by a determination by the Internal Revenue Service

or by any court having jurisdiction over the matter, that,
notwithstanding the intent of the parties hereto, this Lease
constitutes a security agreement and Lessor is not the owner
of the Equipment, said assumed ability on the part of Lessor
shall be the ability to use a depreciable life of fifteen
(15) years and four (4) months and a salvage value of zero;

et

........ SRR e - e

then Lessee shall_forthWith'pay Lessor the foliowing amounts:

{(a) a sum whlch after deduction of all income
" taxes requlred to be paid by Lessor in re-
spect of the receipt thereof under the laws

"of the United States or any state, city of
other political subdivision thereof, shall

be equal to the amount of the benefit with
‘respect to Lessor's income tax obligation,

-

- 15 -
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_ <c)

which in Lessor's reasonable opinion would
have been available to it had it been

‘entitled to utilization of the depreciation

so lost, disallowed, recaptured or which
could not be claimed;

the reasonable costs (including, without . -
limitation, court costs and reasonable

attorneys' fees) and expenses of the Lessor

in connection with the payment, or defense

against an action for non-payment, of the

amounts corresponding to the depreciation

.deduction lost, disallowed, recaptured or -

which could not be claimed, provided, how-
ever, that cpurt costs, attorneys' fees

and all costs of defending against 'an action.
for non-payment of taxes shall not be pay-.

.able unless the Lessor shall have incurred

such costs pursuant to subparagraph (f)
hereafter; and : : o

‘the amount of all interest and penalties

which may be assessed by the United States

Government, and all other political entities,
against Lessor in connection with such loss,
disallowance or recapture.

-

The immediately foregoing amounts shall be.paid to Lessor at its
offices within ten(10) days after Lessee's receipt of Lessor's

invoice.

Each such invoice shall be accompanied by an explanation of the

amount thereof prepared by an officer of Lessor charged with such matters.

Additionally, beginning with the next succeeding Rent

Paymént Date following written notice thereof to Lessee by Lessor,
the rent hereunder applicable to such Item(s) of Equipment shall
thereafter be increased by an amount which, in the reasonable
.opinion of Lessor, will cause Lessor's net after tax annual cash
flow and net after tax rate of return in respect of such Item(s)
of Equipment to equal the net after tax annual cash flow and net
after tax rate ofreturn, respectively, that would have been

: available if the Lessor:.had been entitled to utilize all of said

B ‘depreciation deduction(s). A ' -

Lessor and lLessee recognize that Lessor's depreciation

deductions may not be permanently lost or disallowed by the Internal
Revenue Service but postponed or deferred to later tax vyears. 1In
- such event, notwithstanding the method of calculaticn specified
above, Lessee's payment to the Lessor hereunder shall not’exceed
an amount sufficient to cause Lessor's net after tax return on a
seven percent (7%) discounted present value basis over the term
! of this Lease to equal the net return on such basis that would
have been available if Lessor had been entitled to utilization

of the depreciation deduction originally contemplated to be
m———_useds ' o S

The Lessee shall not be required to make any payment

pursuant to this Section 13 if Lessor shall have lost, shall not
have or shall have lost the right to claim, or if‘there shall have
been disallowed with respect to Lessor, all or any portion of the

.

- 16 =
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depreciation deduction as a result of the occurrence of any of the
following events: . o

(a)

tbj

()

(d)

_-(e)

(f).

a Casualty Loss with respect to an Item
of Equipment if Lessee shall have paid to Lessor
the Casualty Value thereof; ~

at any time while no event of default haq
occurred and is continuing, Lessor, without
the written consent of Lessee (it being
understood that this language in no way
indicates that Lessor need acquire Lessee's
consent to any such transfer), shall vol-

‘untarily transfer legal title to an Item

of Equipment (as opposed to a security
interest therein) to anyone;

the failure of Lessor to claim the depre-
ciation deduction, or to follow proper
procedure in claiming the depreciation
deduction, on its income tax return for
the appropriate year unless a court or
administrative agency having jurisdiction
shall have determined that Lessor is not
entitled to claim the full amount of the

"depreciation deduction for a prior ‘year
" in which Lessor shall have claimed the

depreciation deduction upon a basis .ap-
plicable to subsequent years and such
determination is no longer being contested
by Lessor or Lessee;

the failure of Lessor (including for the
purposes of this subparagraph any entity
with whom Lessor files a consolidated
return) to have sufficient income

‘ to benefit from the depreéiation deduction;“

- the failure of Lessor to give Lessee tlmely
~written notice of any claim in writing made

by the Internal Revenue Service with respect
to the disallowance or other loss of the

depreciation deductlon,

the failure of Lessor to take timely action
in contesting a claim made by the Internal
Revenue Service with respect to the disal-
lowance or other loss of the depreciation

,deduction in accordance with the reasonable

written directions of Lessee, provided (a)
Lessee shall have requested Iin writing that
Lessor so contest such claim, (b} Lessee shall
have furnished Lessor with an opinion of counsel
(reasonably satisfactory to Lessor) to the
effect that such contest is not spurious and

(c) such contest shall be conducted at the
expense of Lessee and Lessee shall have provided
Lessor with indemnity; .

- 17 -
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(g) the release, waiver, compromise or set-

' " tlement by Lessor of any action or pro-
ceeding taken in accordance with clause
(f) without the prior written consent of
Lessee, which consent shall not unreasonablv
be withheld; and

(h) any other default of Lessor which directly
causes the loss of the depreciation deduction,
provided that the execution and delivery

"of this Lease and the carrying out of the
transactions contemplated hereby shall not
in any event be deemed to have caused the
loss of the depreciation deductlon under
.this clause (h).

Any payments required to be made by Léssee-pursuant to.
this Section 13 shall be reduced by all tax savings which-have
theretofore been realized by or are then actually available to

‘the Lessor on account of any change or amendment in the Code or

any change in any rule or regulation promulgated by the Internal
Revenue Service under the Code or any change by the Internal _
Revenue Service in the interpretation of either thereof resulting
in federal income tax consequences to Lessor more favorable than

"the tax benefits presently existing on the date hereof.

, The obllgatlons and liabilities of Lessee hereunder shall
survive the expiratlon or earliex termlnatlon of this Lease.f

SECTION 14. DEFAULT

Any of the following events or conditions shall constitute

an event of default ("Event of Default") hereunder:

" (a) Lessee's failure to pay when due any payment
' of rent, which failure shall continue for
seven (7) days after the due date thereof;

(b) . non~payhent of any other amount provided for
in this Lease when ‘the same becomes due or
payable, or other failure of Lessee to perform
any obligations, terms or conditions of this
Lease, or any agreement between Lessor and
‘Lessee executed concurrently herewith, or

" failure of Illinois Central Gulf Railroad

- Company ("Guarantor") to perform any of the .

. covenants in the guaranty agreement of even

date herewith ("Guaranty"); provided in any
case that such non-payment or failure shall
have continued uncured for thirty (30} days
after notice thereof to Lessee or Guarantor
as the case may be, except as provided in
(c) and (d) below; '
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(c)

(d)

(o)

(£)

- (h)_
(1)

Lessee's failure to perform its obligations

under Section 8 above,

any writ or order of attachment or execution
or other legal process is levied on or charged
against any Item of Equipment and is not
released or satisfied within ten (10) days;

the Lessee shall make or permit any unauthorized
assignment or transfer of this Lease or shall .
itself or permit any other to sell, transfer.
encumber or part with possession of or sublet the
Equipment, or any Item thereof (except. as
otherwise expressly permitted by the provisions
hereof),

a final judgment for the payment of money in
excess of $100,000 being rendered by a court '
of record against Lessee which judgment Lessee
does not discharge or make provision for
discharge of in accordance with the terms

"thereof within ninety (90) days after the date
~of entry hereof; - : :

a petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or
as said Section 77 may hereafter be amended,

shall be filed by or against the Lessee and,

unless. such petition shall have been dismissed,

“nullified, stayed or otherwise rendered inef-~

fective (but then only so long as such stay

~shall continue in force or such ineffectiveness

shall continue), all the obligations of the

" Lessee under this Lease shall not have been
"and shall not continue to have been duly as-
"sumed in writing, pursuant to a court order or
- decree, by a trustee or trustees appointed

(whether or not subject to ratification) in such

. proceedings in such manner that such obligations
‘shall have the same: status as obligations incur-

red by such trustee or trustees, within thirty
{30) days after such appointment, if any, or

~sixty (60) days after such petition shall have

been filed, whichever shall be earlier; .
the commission by Lessee of ény act of bankruptcy;

any other proceedings shall be commenced by or

against the Lessee for any relief which includes,

or might result in, any modification of the
obligations of the Lessee hereunder under any

_ bankruptcy or insolvency laws, or laws relating

to the relief of debtors, readjustments of
indebtedness, reorganizations, arrangements
compositions or extensions (other than a law

- which does not permit any readjustments of the
~obligations of the Lessee hereunder) and, unless

- 18 -
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such proceedings shall have been dismissed,
nullified, stayed or otherwise rendered
ineffective (but then only so long as
such stay shall continue in force ¢r such
ineffectiveness shall continue), all the
obligations of the Lessee under this Lease
shall not have been and shall not continue
to have been duly assumed in writing, pursuant
to a court.order or decree, by a trustee .or
trustees or receiver or receivers appointed
(whether or not subject to ratification) for
~the Lessee or for the property of the Lessee
in connection with any such proceedings in
such manner that such obligations shall have
‘the same status as obligations incurred by
such trustee or trustees or receiver or
receivers, within thirty (30) days after such
appointment, 1f any, or sixty (60) days after
- such proceedings shall have been commenced,
whichever shall be earlier;-

(3) the occurrence of any event described in parts
' (£), (g), (h), (i), or (k) of this Section
-with respect to the Guarantor or any other.party
liable for payment under or perfoxmance of this
" Lease; or

A(k); any certificate, statement, representation,

' © warranty or audit heretofore or hereafter
furnished by or on behalf of Lessee proves
to have been false in any material respect
at the time as of .which the facts therein set
forth were stated or certified or has omitted
any substantial contingent or unliquidated
liability or claim against Lessee.

If and so long as this Lease shall be deemed to be a
‘divi51ble and severable contract between Lessor and Lessee, as
a result of separate assignments by the Lessor pursuant to Section
17 hereof, an Event of Default which occcurs and is continuing
.beyond the applicable period of grace, if any, In any of the
said assigned and separate portions of this Lease shall constitute
an Event of Default in all other assigned and separate portions
‘0of this Lease, all as if such Event of Default occurred in such
other assigned and separate portion.

SECTION 15. REMEDIES

Upon the happening of an Event of Default, Lessor at its
.s0le discretion, may:

-(a) proceed by appropriate court action or artions,“
' either at law or in equity, to enforce perfor-
mance by Lessee of the applicable covenants of
" this Lease or to recover ddmages for the breach
- thereof} or :




(b)

by notice in writing to Lessee, terminate
this Lease, whereupon all right of Lessee

to use of the Equipment shall absolutely
cease and terminate as though this Lease

had never been made, but Lessee shall remain
liable as hereinafter provided; and thereupon,
Lessor may by its agents enter upon premises
-of Lessee or other premises where any of the
:Equipment may be located without judicial
‘process if this can be dome without breach
of the peace and take possession of all or
any of such Equipment and thenceforth hold,

- possess and enjoy the same free from any

right of Lessee, or its successors or assigns,
to use the Equipment for any purpose whatever;
but Lessor shall, nevertheless, have a right
to recover from Lessee any and all amounts
which under the terms of this Lease may be
then due or which may have accrued to the.
date of such termination (computing the

" rental for any number of days less than a

full rental period by a fraction of which the
numerator is such accrued number of days and
the denominator is the total number of days in

- such full rental period) and also to recover
» forthwith from Lessee:

'(i) as damages for.loss_of the bargain and

not ‘as a penalty, a sum which, with respect

to each Item of Equipment, represents

the excess of the present value at the

time of such termination of all rentals

for such Item which would otherwise have
"accrued hereunder from the date of such

termination to the end of the term of

this Lease, over the then present value of

the then fair rental value of such Item for

such period computed by discounting from

the end of such term to the date of such

termination the rent which Lessor reasonably

estimates to be obtainable for the use of

such Item during such period, such present

value to be computed in each case on a basis

of a 7% per annum discount, compounded semi-

annually from the respective dates upon _

which rentals would have been payable here-

under had this Lease not been terminated; and

(ii) any'démages and expenses, including but not

"limited to reasonable attorney's fees, in
addition thereto which the Lessor shall have
sustained by reason of the breach of any.
covenant or covenants of this Lease, other
than for the payment of rental.
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The remedies in this Lease provided in favor of Lessor
shall not be deemed exclusive, but shall be cumulative, and shall
be in addition to all other remedies in its favor existing at law
or in equity. Lessee waives any mandatory requirements of law,
now or hereafter in effect, which might limit or modify any of
the remedies herein provided, to the extent that such waiver is
permitted by law. Lessee hereby waives any and all existing or
future claims of any right to assert any offset against the rental
payments due hereunder, and agrees to make the rental payments
regardless of any offset or claim which may be asserted by Lessee

 -on its behalf in connection with the Lease of the Equipment.

.The failure of the Lessor to exercise the rights granted
it hereunder upon any occurrence of any of the contingencies set
forth herein shall not constitute a waiver of any such right upon
the continuation or recurrence of any such contlngencles or
similar cont1ngenc1es. :

LeSSee shall pay Lessor all cqststand'expenses, including
attorneys' fees and court costs, incurred by Lessor in exercising

,any of its rights or remedies hereunder or enforcing any of the

terms, conditions or prov151ons of this Lease.

. SECTION 16.° LESSEE'S ASSTGNMENT

‘Without the prior written consent of Lessor, Lessee shall

" not assign, transfer or encumber its leasehold interest under this

Lease in any of the Equipment, exc¢ept as provided in Section 4.1
hereof. Lessee's interest herein is not assignable and shall not
be assigned or transferred by coperation of law. Consent to any
of the foregoing prohibited acts applies only in the given ins-
tance and 1s nmot a consent to any subsequent like act by Lessee
or any other person. :

Nothing in this Section 16 shall be deemed to restrict

"the right of Lessee to assign or transfer its leasehold interest

under this Lease in the Equipment or possession of the Equipment
to any corporation which shall have duly assumed the obligations
hereunder of Lessee into or with which Lessee shall have become

merged or consolidated or which shall have acquired the property

of Lessee as an entirety or substantially as an entirety.

SECTION 17. LESSOR'S ASSIGNMENT

All rights of Lessor hereunder may be assigned; pledged,
transferred, or otherwise disposed of, either in whole or in part,

.without notice to Lessee, but Lessee shall be under no obligation

to any assignee of Lessor except upon written notice of such
assignment from the Lesser. In the event that separate assignments
are executed by Lessor in respect of this Lease and the rental

and other sums due and to become due hereunder, Lessor and Lessee

.agree that, so long as such separate assignments remain in force

and effect, this Lease shall be deemed to be and_shall be-construed



- e e

"as- a divisible and severable contract between Lessor and Lessee

for the leasing of Equipment covered by each such separate as-
signment, all to the same extent and with the same force and
effect as though a separate lease had been entered into by

Lessor and Lessee in respect of such Egquipment; provided, however,

Lessor and Lessee agree that an Event of Default as to any such

assigned and separate portion of this Lease shall nevertheless
constitute an Event of Default in all other assigned and separate

‘portions of this Lease, pursuant to the provisions of Section 14

hereof. Upon notice to the Lessee .of any assignment, the rent-
and other sums payable by Lessee which are the subject matter

of the assignment shall be paild to the assignee. Without limiting
the foregoing, Lessee further acknowledges and agrees that:

-{(a) the rights of any such assignee in and to the
sums payvable by Lessee under any provisions of
‘this Lease shall not be subject to any defeéense,
setoff, counterclaim or recoupment whatsoever
whether by reason of defect in Lessor's title,
or any interruption from whatsoever cause (other
than from a wrongful act of the assignee) in the
use, operation or possession'of'the Equipment
or any part thereof, or any damage . to or loss
or destruction of the Equipment or any part
thereof, or by reason of any other indebtedness
or liability, howsoever and whenever arising,
to Lessee or to any other person, firm or cor-
poration or to any governmental authority or
for any cause whatsoever, it being the intent
hereof that, except in the event of a wrongful
act on the part of the assignee, Lessee shall
- be unconditionally and absolutely obligated to
pay the assignee all of the rents and other sums ]
which are the subject matter of the assignment; and

"(b)  the assignee shall have the sole right to exercise
. all rights, privileges and remedies (either in
"its own name or in the name of the Lessor for the
use and benefit of the assignee) which by the terms
of this Lease are permitted or provided to be
exercised by the Lessor.

SECTION 18. INTEREST

Should Lessee fail to pay any part of the rent herein
reserved or any other sum required by Lessee to be paid to Lessor,
within ten (10) days after the due date thereof, Lessee shall pay
Lessor interest on such delinquent payment from the due date until
paid at the rate equal to 2% per annum in excess of the prime rate
then charged by the Continental Illinois Bank in Chicago on short
term loans to substantial commercial borrowers with the highest
credit standlng or the maximum applicable lending rate permitted

by law, if any, whichever is less. Interest shall be computed

on the basis of a 360~day year for the number of days elapsed,
from said due date to the date paid.
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SECTION 19. FINANCIAL AND OTHER COVENANTS

Lessee hereby represents, warrants and agrees that:

(a)

(b)

(c)

(d)

..(e)‘

it has been duly organized and is validly
existing under the laws of the state of its
incorporation and is duly qualified, licensed
and in good standing in all jurisdictions in

" which the nature of its business or the owner-

ship of its property makes such qualification
or licensing necessary or advisable;

the execution and delivery by Lessee of this
Lease and all documents entered into in con-
nection with this Lease have been duly au-

~thorized by all necessary corporate.or other

action and, except for the approval of the

 ”111inois,Commerce Commission, which approval
-has been obtained, do not require the consent,

approval or withholding of objection by any
person, party or governmental agency, and this
Lease and such other documents constitute the
legal, valid and binding obligations of Lessee
enforceable against Lessee in accordance w1th
tnelr respectlve terms

the executiocn by Lessee of this Lease and all
documents entered into in connection with this
Lease and the performance therecf does not and
will not violate any agreement to which Lessee
is a party or by which its property may be bound
or affected o ' :

Aall financial éﬁd other information furnished by

Lessee to Lessor is true and correct as of the

date of submission thereof and, as of the date

hereof, there has not been any adverse change in

. such information or the financial condition of
.ALessee since the date of such-submission;

Lessee malntalnq ‘a standard and modern system of
accounting in accordance with regulations pro-
mulgated by the Interstate Commerce Commission
and will furnish to Lessor (and, with respect to
(i) below, to the Securities Valuation Office of
the National Association of Insurance Commis-

sioners, 67 Wall Street, New York, New York 10005)
or to such other person as Lessor shall designate;v

(i) as soon as available, but in no .event more

‘than one hundred twenty (120) days after
~the close of each fiscal year of Lessee,
'Lessee's complete Annual Financial Report
for the preceding fiscal year, all in
reasonable detail, prepared and certified
by Lessee's chief financial officer;

- 94 -
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(i1) as soon as available, but in no event more than
fifteen (15) days after issuance, copies of all
R notices, reports and other materials containing
‘ financial .information relative to Lessee which are
filed annually on Form R-2 and quarterly on Form
CBS and Form RE & T with the Interstate Commerce
Commission or which are distributed to the public
and, upon Lessor's reasonable request, such other
materials as Lessee may file with the Securities
and Exchange Commission or with any other governmental
agency having jurisdiction over Lessee excepting only
such portions of those materials as are granted con-
fidential statuts by such agencies;

(i1i) such other reports and information as Lessor may
reasonably require concerning the Equipment, in-
cluding, but not limited to, the status of its
maintenance, use and condition, the financial
condition of Lessee and the compliance by Lessee
with the terms and conditions of this Lease; and

(f) for the purposes of enabling Lessor to file timely
and accurate tax returns and to continue protection
of its interest in the Equipment, Lessee shall
advise Lessor of the location,of all Items of
Equipment upon the request of Lessor.

The foregoing representations, warranties and agreemehts
shall continue throughout the term of the lLease, except as other-
wise provided herein. L '

SECTION 20. FILING AND RECORDING

Lessee agrees and covenants that prior to the delivery
and acceptance of the first Item of Equipment, it will, at its

"sole expense, cause this Lease to be duly filed, registered or

recorded inconformity with Section 20c. of the Interstate Com-
merce Act and in such other places within or without the United
States as Lessor may reasonably request. and will farnish the
Lessor or 1its 3351gnq proof of such filing, registration or re-
cordation. Lessee will, from time to time, do and perform such

other act(s) and will execute, acknowledge, deliver, file, register

and record (and will re-file, re-register, or re-record wherever
and whenever required) any and all further instruments required
by law or reasonably requested by Lessor or its assigns, for the

- purpose of protecting Lessor's title to the Equipment, to the

satisfaction of Lessor's counsel that such action has been
properly taken. Lessee will pay all costs, charges and expenses
incident to any such filing, re~filing, registering, re-registering,

“recording, re-recording of any such instruments or 1nc1dent to

the taking of such action.

SECTION 21. PURCHASE OPTION

-Unless:aﬁ_Event of Default shall have occurred and«thénube

~continuing hereunder, Lessee may elect to purchase all, but not



less than all, of the Equipment then leased hereunder by deliv-
ering written notice to Lessor at least one hundred and eighty
(180) days prior to the end of the term of this Lease. The
‘Equipment to be purchased hereunder shall be purchased AS-IS-WHERE-IS,
without recourse, representation or warranty whatever, for cash,

.at a price equal to its then fair market value, as determined by
.the Lessor and Lessee. If Lessor and Lessee are unable to agree

upon the Equipment's failr market value, a determination of the

fair market value shall be made in accordance with the procedure

for appraisal set forth immediately below.

Appraisal shall mean a procedure whereby two independent
appraisers,, neither of whom shall be the manufacturer or re-
manufacturer of the Equipment, one chosen by Lessee and one by
Lessor, shall mutually agree upon the amount in question. Lessor
or Lessee, as the case may be, shall deliver written notice to
the other party appointing its appraiser within fifteen (15) business days
after receipt from the other party of a written notice appointing
that party's appraiser. If within fifteen (15) days after appointment of
the two appraisers as described above, the two appraisers are
tnable to agree upon the amount in question, a third independent
appraiser, who shall not be the manufacturer or re-manufacturer
of the Equipment, shall be chosen within five (5) business days
thereafter by the mutual consent of such first two appraisers or, -
if such first two appraisers fail to agree upon the appointment
of a third appraiser, such appointment shall be made by an au--
thorized representative of the American Arbitration Association
or any organization successor thereto. The decision of each

‘appraiser so appointed and chosen shall be given within ten
"business days .after the selection of such third appraiser. The

average of the three appraisals arrived at by said three appraisers

‘'shall be binding and conclusive on Lessor and Lessee. Lessee shall

pay all fees and expenses associated with appraisal.

SECTION 22. 'NON WAIVER

No covenant or condition of this Lease can be waived except

by the written consent df Lessor. - Forbearance or indulgence by
"Lessor in any regard whatever shall not constitute a waiver of the

. SECTION 23. ENTIRE AGREEMENT

covenant or condition to be performed by Lessee to which said

forbearance or indulgence may apply, and, until complete performance

by Lessee of said covenant or condition, Lessor shall be entitled
to invoke any remedy available to it under this Lease or by law

or in equity despite said forbearance or indulgence.

This Lease together with all Schedules attached hereto,
constitutes the entire agreement between Lessor and Lessee with
respect to the lease of the Equipment and it shall not be amended,
altered or changed except by a written agreement signed by the
parties hereto. ' ' :



. SECTION 24. NOTICES
i T . . l . R
Any demands, notices and other communications prowvided
5 for in this Lease shall be in writing and shall be deemed to

; have been duly given when: ‘

'\' . - ‘(a) delivered personally; or )

(b} deposited in a receptacle for receipt of

, - United States mail, postage prepaid or

A S ‘when sent by prepaid telegraph or telex
- and addressed as follows: .

New England Mutual Life Insurance Company
501 Boylston Street -

* Boston Massachusetts 02117
Attention: Securities Department

_.(except that communications with rcqpect to
payments hereunder shall be addressed to the

“attention of the Investment Accounting Department’

" If to the Lessor:

If to the Lessee! -Chicago &  Illinois Western
: " Railroad N '
233 North Michigan Avenue
Chicago, Illinois 60601

Attention; Treasurer__

or such other place as either party may designate to the other
by notice given in acéordande with this Sectlon

SECTION 25. GENDER; NUMBER

Whenever the context of this Lease requires, .the masculine
gender includes the feminine or neuter and the singular number
includes the plural; and, whenever the word "Lessor" is used
-herein, it shall include all assignees of Lessor. '

SECTION 26 TITLES

"The titles to the paragraphs of this Lease are solely
~ for the convenience of the parties and are not an ald in the
interpretation of the instrument. '

 SECTION 27. GOVERNING LAW

. This Lease shall . be governed by and construed in accordance
with the law of the state of Illlnois :

SECTION 28. SURVIVAL OF IERMS OF LEASE

Lessee's obligations and liabilities hereunder shall not
be affected by the expiration of this Lease and shall continue
in full force and effect notwithstanding the expiration of this
Lease or the termination of the term hereof, whether by expiration
of time, by operation of law or otherwise, unless and until expres-
ly released by the Lessor.



(SEAL)

-ATTEST:

SECTION 29.  EXECUTION AND COUNTERPARTS

. Five (5) counterparts of this Lease have been executed
by Lhe parties hereto, one of which 15 prominently marked "Lessor's
Copy" : -

SECTION 30. SUCCESSORS AND AQSIGNS

‘This Lease shall inure to the benbflt of Lessor, Lessee,

'”;the Lender and their respective successors and assigns.

'SECTION 31. OTHER DOCUMENTS

-Lessee shall deliver to Lessor such other documents, finan-

',cial statements, opinions of counsel or certificates relating to
Lessee's financial condition or the execution and performance of
'this Lease as Lessor shall from time to time reasonably request.

SECTION 32 SEVERABILITY; EFFECT AND MODIFICATION OF LFASF

Any provision of this Lease which is prohibited or en-

" .. forceable in any jurisdiction shall, .as to such jurisdiction,

be ineffective to the extent of such prohibition or unenforce-

" ability in any jurisdiction shall not invalidate or render

unenforceable such provision in any other jurisdiction. To the
extent permitted by applicable law, Lessee hereby waives any
provision of law which renders any provision hereof prohlblted
or unenforceable in any resp :

SECTION 33. .STATEMENT OF LEASE

It is éxpressly understcodvand agreed by and between the.

‘parties hereto that this instrument constitutes a lease of the

Items of Equipment and nothing herein shall be construed as
conveying to Lessee any right, title or interest in the Items of

Equipment except as a lessee only. Neither the execution or the

filing of any financing statement w1th respect to this Lease or
recording hereof shall in any manner imply that the relationship
between Lessor and Lessee is anything other than Lessor and Lessece,
respectlvely Any such filing of financing statements or recor--

 dation of this Lease is accomplished solely to protect the 1nterests

of Lessor, Lessee and any lender in the event of any unwarranted
assertions by any person not a party to this Lease transaction.

IN WITNESS WHEREOF the parties hereto have executed these
presents as of the day and year first above written. :

I N " LESSOR:

""" M;w /&Qv'*

Assistant Sectetary
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‘ EXHIBIT A
ACCEPTANCE SUPPLEMENT NO. 1
To That Certain
RAILROAD EQUIPMENT LEASE AGREEMENT DATED AS OF
Decemeer 19,1915
By and Between
New England MuLual Life Insurance Company
- As Lessor
And

Chlcdgo & Illinois Western Rallroad
As Lessee

The undersigned Lessor and Lessee under the Railroad Equip-
ment Lease Agreement described in the caption hereof (the "Lease")
hereby acknowledge and agree that the Items of Equipment described
in this Acceptance Supplement have been delivered to and are now.
in the possession of and have been unconditionally accepted by the
Lessee under and pursuant to and subject to all the terms and
conditions of the Lease and that the following is the description
and location of delivery of said Items, the expiration date of the
Lease term for said Items, the rent,; the Stipulated Loss Value
with respect to said Items. :

DESCRIPTION AND LOCATION OF EQUIPMENT

The description and the location of delivery of the Items

 of Equipment covered by this Schedule are set forth in Exhibit "A"

attached hereto and incorporated by this reference. The Lessor and
the Lessee acknowledge and agree that the cost of each separate

" Item of Equipment for purposes of computing the Stipulated Loss

Value therecof is the cost set forth in said Description.

. EXPIRATION DATE OF TERM

March 31, 1991

RENT

Base Rent in the amount of $10,722,820.71
payable in (60) guarterly payments, each
in the amount of $178,713.68 and payable.
in arrears, commencing on the lst day of -
July, 1976 and on the 1lst day of each
third month thereafter.

Daily Interim Rent in the amount of £1,985.71
for each day of the period beginning on the
date the Lease is executed and delivered and
_terminating on March 31, 1976. The agyregate .
Daily Interim Rent shall be due and payable
on April 1, 1976.
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- and other charges,

STIPULATERD LOSS

YALUE

' The Stipulated Loss Value
sum of (i) the product in dollars
A to this Schedule as the Cost of

of the Equipment shall be the
of the amount shown on Exhibit
the Item or Items of Equipment

with respect to which the Stipulated Loss Value is payable under
the Lease and the percentage set forth on Schedule 2 to the Lease

if any,

- which is appropriate to the number of rent installments Lessee
. has actually paid to Lessor, and (ii) all taxes, fees, interest
imposed or assessed in connection with

or under the Lease with respect to said Item or Items of Equipment.

DATED:

LESSOR:™ "™ -

NEW ENGLAND MUTUAL LIFE INSURANCE

COMPANY -
- Cfijj; ;::)
BY.. 7 o L g

LESSEE:

' CHICAGO & ILLINOIS WESTERN
RATLRORD
by

Its




SCHEDULE 1NO.

to the

1

RAILROAD EQUIPMENT LEASE AGREEMENT
Drcemae {4, 1975

DESCRIPTION OF EQUIPMENT:

(1) Type A Equipment'
s (1,600 horsepower)
bearing identifving numbers

2 Switch Engine

ICG 1310 and ICG 1311

T (2 ‘Type B Lqu;piont
‘ 3 GP 40 Line lau

1

between
NI‘W LNG]JAND MUTUAL LIFE INSURANCE COMPI\NY

and .
CHICAGO & ILLINOIS 'WESTERNY.‘KRAILROADTJ . ‘

Locomotives (3,000 horrenowol)
bearing identifying numbers
ic6 2077.

- XICG 2550, ICG 3076 and

Locomntive (3,000
ICG 602 4

(3) Type C Equlpmﬁnu

1 GP& General Purpose

1 SD 40A Line Haul

horsepower)

" Locomotive (1,600 horscpower)

ICG 7736

13 GP10 General Purpose
Locomotive (1,850 horsepower)
bearing identifying numbers

- ICG 8090 8359
| 813). 8361
8354 8138
8132 8317

8028
8202
8249
8117

8095

LESS0OR'S COST OF EQUIPMENT TO BE PURCHASED FROM CHICAGO & ILLIVOIS WESTERN

RAILROAD:
(1) Type A Fqulpment
’ Unit Cost:
$ 274,000

(2). Type B Equipment
Unit Cost-
297,000

Total Cost

$ 548,000

Tota) Costw

1,188,000



" Page Two
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Unit Cost
265,000

.

(3) Type C Equipment

TOTAL LESSOR'S COST:

" Total Cost
3,710,000

$ 5,446,000

e e e e
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- as that Term is defined in said Section 8.

'that:

EXHIBIT B

OFFICER'S CERTIFICATE

The undersigned [officer's name 1, does hereby cértify

1. He is the duly elected, quallfled and actlng
[offzcer s title ] of Chicago & Illinois Western Railroad
(the "Company") and that as such {officer's title ] he has
custody of the recordsof the Company respecting insurance

coverage on the personal property owned or leased by the
Company.

2. The Company maintains in full force and effect

 property insurance with respect to the equipment which is the

subject of an Equipment Lease Agreement (the "Lease") between
the Company and New England Mutual Life Insurance Company .

dated as of , 1975 (the "Equipment") and general
public liability insurance with respect to the use and operation

-0f the Equipment with the following company (ies):

"whichvhe believes to be (an) insurer(s) of recognized responsibility.

3. Said insurance is against risks and in amounts as
required by the terms of Section 8 of the Lease and has applicable
thereto deductible provisions to no greater extent than the lesser
of the amount provided for by insurance maintained by the Company
in respect of similar equipment presently owned or leased by it
or the amount which he believes, having made due inquiry, is
provided for by insurance maintained by Other Railroad Companies,

L]

IN WITNESS WHEREOF, the under51gnad as hereunto set his hand

this day of . 1975.




