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Dated as of July 1, 1971

between

GENERAL MOTORS CORPORATION
(Electro-Motive Division)

and

UNITED STATES TRUST COMPANY OF NEW YORK,
as Agent

[Covering 7 Locomotives]




AGREEMENT AND ASSIGNMENT dated as of July 1, 1971,
between GENERAL MoToRs CorroraTioN (Electro-Motive Division) (here-
inafter called the Builder) and UntTep StaTES TrUST COMPANY OF NEW
Yorx, with offices at 130 John Street, New York, N. Y. 10038, acting as
Agent under a Finance Agreement dated as of July 1, 1971 (hereinafter
called the Finance Agreement), said Agent, so acting, being hereinafter
called the Assignee.

WerEREas, the Builder, Firsr Westery Bank axp Trust CoMPANY,
as Trustee (hercinafter called the Vendee) under a Trust Agreement
dated as of July 1, 1971 (hereinafter called the Trust Agreement), with
TaE Fmst NatioNnan Baxk or Samnt Pavr, and BrsseMER AND
Laxe Erie Rawroap Company (hereinafter called the Guerantor)
have entered into a Conditional Sale Agreement dated as of July 1,
1971 (hereinafter called the Conditional Sale Agreement), covering the
construction, sale and delivery, on the conditions therein set forth, by
the Builder and the purchase by the Vendee of the railroad equipment
described in Annex A to the Conditional Sale Agreement (said equip-
ment being hereinafter called the Equipment) ;

Now, THEREFORE, THIS AGREEMENT AND AssigNMENT (hercinafter
called this Assignment) Wrrnessers : That, in consideration of the sum
of One Dollar ($1.00) and other good and valuable consideration paid
by the Assignee to the Builder, the receipt of which is hereby acknowl-
edged, as well as of the mutual covenants herein contained:

SecrioNn 1. The terms of this Assignment and all rights and obli-
gations hereunder shall be governed by the laws of the State of New
York; provided, however, that the parties shall be entitled to all the
rights conferred by Section 20c of the Interstate Commerce Act, such
additional rights arising out of the filing, recording or depositing of the
Conditional Sale Agreement and this Assignment as shall be conferred
by the laws of the several jurisdictions in which the Conditional Sale
Agreement or this Assignment shall be filed, recorded or deposited, or
in which any unit of the Equipment shall be located, and any rights aris-
ing out of the marking on the units of the Equipment.
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Secrion 2. The Builder hereby assigns, transfers, and sets over
unto the Assignee, its successors and assigns:

(a) All the right, security title and interest of the Builder
in and to each unit of the Equipment;

(b) All the right, title and interest of the Builder in and to
the Conditional Sale Agreement (except the right to construct and
deliver the Equipment and the right to receive the payments speci-
fied in the third paragraph of Article 3 thereof, in the first paragraph
and in subparagraph (a) of the third paragraph of Article 4 there-
of, in the last paragraph of Article 15 thereof and reimbursement
for the taxes paid or incurred by the Builder), and except as afore-
said in and to any and all amounts which may be or become due or
owing to the Builder under the Conditional Sale Agreement on
account of the indebtedness in respect of the Purchase Price (as
defined in the Conditional Sale Agreement) of the Equipment and
interest thereon, and in and to any other sums becoming due from
the Vendee or the Guarantor under the Conditional Sale Agree-
ment, other than those hereinabove excluded; and

(¢c) Except as limited by subparagraph (b) of this paragraph,
all the Builder’s rights, titles, powers, privileges and remedies
under the Conditional Sale Agreement;

without any recourse hereunder, however, against the Builder for or
on account of the failure of the Vendee or the Guarantor to make any
of the payments provided for in, or otherwise to comply with, any of
the provisions of the Conditional Sale Agreement; provided, however,
that this Assignment shall not subject the Assignee to, or transfer, or
pass, or in any way affect or modify, the obligations of the Builder to
deliver the Equipment in accordance with the Conditional Sale Agree-
ment or with respect to its warranties and agreements contained in
Article 14 of the Conditional Sale Agreement or relieve the Vendee or
the Quarantor from their respective obligations to the Builder con-
tained in Articles 2, 3, 4, 6, 8 and 14 of the Conditional Sale Agree-
ment, it being understood and agreed that, notwithstanding this Assign-
ment, or any subsequent assignment pursuant to the provisions of
Article 15 of the Conditional Sale Agreement, all obligations of the
Builder to the Vendee with respect to the Equipment shall be and
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remain enforceable by the Vendee, its successors and assigns, against
and only against the Builder. In furtherance of the foregoing assign-
ment and transfer, the Builder hereby authorizes and empowvers the
Assignee in the Assignee’s own name, or in the name of the Assignee’s
nominee, or in the name of and as attorney, hereby irrevocably con-
stituted, for the Builder, to ask, demand, sue for, collect, receive and
enforce any and all sums to which the Assignee is or may become
entitled under this Assignment and compliance by the Vendee and the
Guarantor with the terms and agreements on their parts to be per-
formed under the Conditional Sale Agreement, but at the expense and
liability and for the sole benefit of the Assignee.

Secrion 3. The Builder agrees that it shall construct the Fquip-
ment in full accordance with the Conditional Sale Agreement and will
deliver the same upon completion to the Vendee in accordance with
the provisions of the Conditional Sale Agreement; and that, notwith-
standing this Assignment, it will perform and fully comply with each
of and all the covenants and conditions of the Coonditional Sale Agree-
ment set forth to be performed and complied with by the Builder. The
Builder further agrees that it will warrant to the Assignee and the
Vendee that at the time of delivery of each unit of the Equipment under
the Conditional Sale Agreement it had legal title to such unit and good
and lawful right to sell such unit and that title to such unit was free
of all claims, security interests and other encumbrances of any nature
except only the rights of the Vendee under the Conditional Sale Agree-
ment and the rights of the Guarantor under the Lease (as defined in
the Conditional Sale Agreement); and the Builder further agraes that
it will defend the title to such unit against the demands of all persons
whomsoever based on claims originating prior to the delivery of such
unit by the Builder under the Conditional Sale Agreement; all subject,
kowever, to the provisions of the Conditional Sale Agreement and the
rights of the Vendee and the Guarantor thereunder. The Builder will
not deliver any of the Equipment to the Vendee under the Conditional
Sale Agreement until the Conditional Sale Agreement and the Lease
have been filed and recorded in accordance with Section 20c of the
Interstate Commerce Act (the Builder and its counsel being entitled
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to rely on advice from special counsel for the Assignee or from the
Guarantor that such filing and recordation have occurred).

Secrion 4. The Builder agrees with the Assignee that in any
suit, proceeding or action brought by the Assignee under the Condi-
tional Sale Agreement for any instalment of, or interest on, indebted-
ness in respect of the Purchase Price (as defined in the Conditional
Sale Agreement) of the Equipment or to enforce any provision of the
Conditional Sale Agreement, the Builder will indemnify, protect and
hold harmless the Assignee from and against all expense, loss or damage
suffered by reason of any defense, setoff, counterclaim or recoupment
whatsoever claimed by the Vendee or the Guarantor arising out of a
breach by the Builder of any obligation with respect to the Equipment
or the manufacture, construction, delivery or warranty thereof, or
by reason of any defense, setoff, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability at any time
owing to the Vendee or the Guarantor by the Builder. The Builder’s
obligation so to indemnify, protect and hold harmless the Assignee is
conditional upon (a) the Assignee’s timely motion or other appropriate
action, on the basis of Article 15 of the Condition Sale Agreement,
to strike any defense, setoff, counterclaim or recoupment asserted by
the Vendee or the Guarantor in any such suit, proceeding or action and
(b) if the court or other body having jurisdiction in such suit, proceed-
ing or action denies such motion or other action and accepts such
defense, setoff, counterclaim or recoupment as a triable issue in such
suit, proceeding or action, the Assignee’s prompt notification to the
Builder of the asserted defense, setoff, counterclaim or recoupment
and the Assignee’s giving the Builder the right, at the Builder’s expense,
to compromise, settle or defend against such defense, setoff, counter-
claim or recoupment.

To the extent set forth or referred to in Article 14 of the Condi-
tional Sale Agreement, the Builder agrees to indemnify, protect and
hold harmless the Assignee from and against any and all liability,
claim, demand, cost, charges and expenses, including rovalty payments
and counsel fees, in' any manner imposed upon or aceruing against the
Assignee or its assign because of the use of any design, process, combi-
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nation, article or material infringing or claimed to infringe on any
patent or any other right in or about the construction or operation of
the Equipment or any Unit thereof. The Builder agrees that any
amounts payable to it by the Vendee or the Guarantor with respect to
the Equipment, whether pursnant to the Conditional Sale Agreement
or otherwise, not hereby assigned to the Assignee, shall not be zecured
by any lien, charge or security interest upon the Equipment or any
unit thereof.

Secrron 5. The Builder will cause to be plainly, distinetly, per-
manently and conspicuously marked on each side of each unit of the
Equipment, at the time of delivery thereof to the Vendee, in letters not
less than one inch in height, the following legend:

“Unrrep StaTes Trust ComPaNY oF NEW YORK,
AceNT, SECURITY OWNER”.

Secrion 6. The Assignee, on each Closing Date fixed as provided
in Article 4 of the Conditional Sale Agreement with respect to the
Equipment, shall pay to the Builder an amount equal to the ortion
of the purchase price thereof which, under the terms of said Article 4,
is payable in instalments, provided that there shall have been delivered
to the Assignee (with an executed counterpart to the Vend=e), as
provided in Article 15 of the Conditional Sale Agreement and at least
five business days prior to such Closing Date, the following documents,
in form and substance satisfactory to it and to its special counsel herein-
after mentioned, in such number of counterparts as may be reasonably
requested by said special counsel:

(a) A bill of sale from the Builder to the Assignee trans-
ferring to the Assignee title to the units of the Equipment then
being settled for under the Conditional Sale Agreement, war-
ranting to the Assignee and to the Vendee that, at the time of
delivery of such units under the Conditional Sale Agreement, the
Builder had legal title to such units and good and lawful right to
sell such units and that title to such units was free of all zlaims,
liens, security interests and other encumbrances of any nature
except only the rights of the Vendee under the Conditional Sale
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Agreement and the rights of the Guarantor under the Lease, and
covenanting to defend the title to such units against the demands
of all persons whomsoever based on claims originating prior to
the delivery of such units by the Builder under the Conditional
Sale Agreement;

(b) A Certificate or Certificates of Acceptance with respect to
the units of the Fquipment as contemplated by Article 3 of the
Conditional Sale Agreement and a Certificate or Certificates of
Delivery with respect to such units as contemplated by § 2 of the
Lease;

(¢) A certificate of an officer of the Guarantor to the effect
that none of the units of the Equipment was placed in the service
of the Guarantor or otherwise was used by the Guarantor prior to
delivery and acceptance of such units under the Conditional Sale
Agreement and the Lease;

(d) An invoice of the Builder addressed to the Assignee for
the units of the Equipment accompanied by or having endorsed
thereon a certification by the Vendee and the Guarantor as to the

~correctness of the prices of such units;

(e) An opinion of Messrs. Mudge Rose Guthrie & Alexander,
who are acting as special counsel for the Assignee and the
Tnvestors named in the Finance Agreement, dated as of such
Closing Date, addressed to the Assignee and the Investors stating
that (i) the Finance Agreement, assuming due authorization, exe-
cution and delivery by such Investors, has been duly authorized,
exeeuted and delivered and is a legal, valid and binding instru-
ment, (ii) the Conditional Sale Agreement has been duly author-
wed, executed and delivered by the respective parties thereto and
is a legal, valid and binding instrument enforceable in accordance
with its terms, (iii) this Assignment has been duly anthorized,
executed and delivered by the respective parties thereto and is a
legal, valid and binding instrument, (iv) the Assignee is vested
with all the rights, ‘titles, interests, powers and privileges pur-
ported to be assigned to it by this Assignment, (v) security title
to the units of the Equipment is validly vested in the Assignee
and such units, at the time of delivery thereof to the Vendee
under the Conditional Sale Agreement, were free from all claims,
liens, security interests and other encumbrances (other than those
created by the Conditional Sale Agreement and the rights of the



7

Guarantor under the Lease), (vi) no approval of the Interstate
Commerce Commission or any other governmental authority is
necessary for the valid execution and delivery of the Finance
Agreement, the Conditional Sale Agreement or this Assigrment,
or if any such approval is necessary, it has been obtained, (vii)
the Conditional Sale Agreement and this Assignment have been
duly filed and recorded with the Interstate Commerce Commis-
sion in accordance with Section 20c¢ of the Interstate Commerce
Act and no other filing or recordation is necessary for the protec-
tion of the rights of the 'Assignee in any state of the United States
of America or in the District of Columbia and (viii) regist: ation
of the Conditional Sale Agreement, this Assignment or the certifi-
cates of interest delivered pursuant to the Finance Agreement is
not required under the Securities Act of 1933, as amendec], and
qualification of an indenture with respeet thereto is not required
under the Trust Indenture Act of 1939, as amended; and such
opinion shall also cover such other matters as may reascnably
be requested by the Assignee or such Investors;

(f) An opinion of counsel for the Vendee or the beneficial
owners of the Equipment, dated as of such Closing Date, s:ating
that the Conditional Sale Agreement and the Lease have been duly
authorized, executed and delivered by the Vendee and are legal
and valid instruments binding upon the Vendee and enforceable
against the Vendee in accordance with their terms:

(g) An opinion of counsel for the Guarantor, dated as of
such Closing Date and addressed to the Vendee as well as the
Assignee, to the effect set forth in clauses (i), (ii), (iii), (v)
and (vii) of subparagraph (e) above and stating that the Guar-
antor is a duly organized and existing eorporation in good stand-
ing under the laws of the jurisdiction of its incorporation and
has the power and authority to own its properties and to carry
on its business as now conducted;

(h) An opinion of counsel for the Builder, dated as of such
Closing Date, to the effect set forth in clauses (iv) and (v) o sub-
paragraph (e) above and stating that (i) the Builder is a duly
organized and existing corporation in good standing under the laws
of its jurisdiction of incorporation and has the power and authority
to own its properties and to carry on its business as now condneted,
(i1) the Conditional Sale Agreement has been duly authorized,
executed and delivered by the Builder and is a legal and valid
instrument binding upon the Builder and enforceable against the
Builder in accordance with its terms, and (iii) this Assignmert has
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been duly authorized, executed and delivered by the Builder and is
a legal and valid instrument binding upon the Builder; and

(i) A receipt from the Builder for any payment (other than
the payment being made by the Assignee pursuant to the first
paragraph of this Section 6) required to be made on such Closing
Date to the Builder with respect to the Equipment, unless such
payment is made by the Assignee with funds furnished to it for
that purpose by the Vendee.

In giving the opinions specified in subparagraphs (e), (f), (g) and
(h) of this Section 6, counsel may qualify any opinion to the effect
that any agreement is a legal, valid and binding instrument enforceable
in accordance with its terms by a general reference to limitations as to
enforceability imposed by bankruptey, insolvency, reorganization, mora-
torium or other similar laws affecting the enforcement of ecreditors’
rights generally. In giving the opinions specified in said subpara-
graphs (e) and (g), counsel may rely (i) as to authorization, execution
and delivery by the Builder of the documents executed by the Builder
and title to the Equipment at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel for the Builder
and (i1) as to authorization, execution and delivery by the Assignee of
the documents executed and delivered by the Assignee, on a certificate
of an appropriate officer of the Assignee. In giving the opinions speci-
fied in said subparagraphs (e) and (f), counsel may rely, to the extent
appropriate, as to any matter governed hy the law of anv jurisdietion
other than New York or the United States, on the opinion of counsel for
the Builder or the opinion of counsel for the Guarantor as to such mat-
ter. In giving the opinion specified in said subparagraph (g) counsel
may rely, to the extent appropriate, as to anv matter governed by the
law of the State of New York on an opinion of New York counsel
acceptable to the Vendee.

The obligation of the Assignee hereunder to make payment for any
of the Equipment assigned hereunder is hereby expressly conditioned
upon the Agent having on deposit, pursuant to the terms of the Finance
Agreement, sufficient funds available to make such payment and upon
payment by the Vendee of the amount required to be paid by it pur-
suant to subparagraph (a) of the third paragraph of Article 4 of the
Conditional Sale Agreement. The Assignee shall not be obligated to
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make any above-mentioned payment at any time while an event of
default, or any event which with the lapse of time and/or demand pro-
vided for in the Conditional Sale Agreement would constitute an event
of default, shall be subsisting under the Conditional Sale Agreement.
In the event that the Assignee shall not make any such paymert, the
Assignee shall reassign to the Builder, without recourse to the Assignee,
all right, title and interest of the Assignee in and to the units of the
Equipment with respect to which payment has not been made by the
Assignee.

It is understood and agreed that the Assignee shall not be required
to make any payment with respect to, and shall have no right or interest
in, any Equipment excluded from the Conditional Sale Agreement pur-
suant to Article 3 thereof.

Secrion 7. The Assignee may assign all or any of its rights under
the Conditional Sale Agreement, including the right to receive anv pay-
ments due or to become due to it from the Vendor or 'the Guarantor
thereunder. In the event of any such assignment, any such subsequent
or successive assignee or assignees shall, to the extent of such assign-
ment, and upon giving the written notice required in Article 15 of the
Conditional Sale Agreement, enjoy all the rights and privileges and be
subject to all the obligations of the Assignee hereunder.

StcrioNn 8. The Builder hereby:

(a) represents and warrants to the Assignee, its successors
and assigns, that the Conditional Sale Agreement was duly author-
ized by it and lawfully executed and delivered by it for a valid
consideration, that, assuming due authorization, executior. and
delivery by the Vendee and the Guarantor, the Conditional Sale
Agreement is, in so far as the Builder is concerned, a legal, valid
and existing agreement binding upon the Builder in accordance
with its terms and that it is now in force without amendment
thereto;

(b) agrees that it will from time to time and at all times, at
the request of the Assignee or its successors or assigns, make, exe-
cute and deliver all such further instruments of assignment, trans-
fer and assurance and do such further acts and things as may be
necessary and appropriate in the premises to give effect to the
provisions hereinabove set forth and more perfectly to confirm the
rights, titles and interests hereby assigned and transferred to the
Assigneee or intended so to be; and
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(¢) agrees that, upon request of the Assignee, its successors
and assigns, it will execute any and all instruments which may be
necessary or proper in order to discharge of record the Conditional
Sale Agreement or any other instrument evidencing any interest of
the Builder therein or in the Equipment.

SecTion 9. This Assignment may be executed in any number of
counterparts, but the counterpart delivered to the Assignee shall be
deemed to be the original counterpart. Although this Assignment is
dated as of July 1, 1971, for convenience, the actual date or dates of
execution hereof by the parties hereto is or are, respectively, the date
or dates stated in the acknowledgments hereto annexed.

Ix Wrrness Waereor, the parties hereto, each pursuant to due
corporate authority, have caused this instrument to be executed in their
respective corporate names by duly authorized officials, and their
respective corporate seals to be hereunto affixed and duly attested, all
as of the date first above written.

GENERAL MoToRs CORPORATION
(ELecTrO-MoTIVE DIvISTON)

[CORPORATE SEAL] e :
by ) BT S i g (
Attest:

)

Assistant Secretary

[CORPORATE SEAL]

Attest:
/s "j/j P — -
/ \ / ,'v//l 4(' }(,Zﬁj/,,\ .

Assistant Secretary




11

StaTE oF ILLINOIS )
Couxnty or Coox :

On this_> 7 day of \~/7/ y 1971, before me personally
appeared B. B. BROwWNrLL- , tome personally known, who, being
by me duly sworn, says that he is a Vice President of GexeraL MoTors
CorporaTion (ELrEcTRO-MOTIVE Drviston), that the seal affixed to the
foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and deed of

said corporation. iy
o

i el il Tl

Notary Public

[ NOTARIAL SEAL]

My commission expires QCTOBER 28, 1971

StaTE oF NEw York
County or NEw York

On this > d&y ﬁf Yoy , 1971, before me perscnally
appeared MALOOLN J. HOOD %e personally known, who, being
by me duly sworn, says that he is ice President of Unrrep SraTes
Trust CompaNy oF NEw YoRK, that the seal affixed to the foregzoing
instrument is the corporate seal of said corporation, that said instru-
ment was signed and sealed on behalf of said corporation by authority
of the By-laws, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public

S8.:

[ NOTARIAL SEAL] IRENE R A
Notary Pubfic, State of New York
No. 41-8885475
Qualtied 1n Gueens County
Certiticate filed in New York couriy
Comimission Expires March 30, 1972

My commission expires
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ACENOWLEDGMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy of, and due notice of the assignment made by,
the foregoing Agreement and Assignment is hereby acknowledged as
of July 1, 1971.

Fimest WsesTERN BaNk axp TrusT
, as Trustee under a Trust
ent dated as of Jyly 1, 1971

.
oy ) / ey’ ,/L/C"'('l
" Vice President/’

BEesseMER AND LAk ErE
RarLroap COMPANY

Ay L
o /% _

Vice President

[ CORPORATE SEAL]

Attest:

: o7
' . <F/,/k/~ O '\

Assistant Secretary N
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