LEASE OF RAILROAD EQUIPMENT
between

NORFOLK SOUTHERN RAILWAY COMPANY

LESSEE

FIRST WESTERN BANK AND TRUST COMPANY,

as Trustee
LESSOR

Dated as of August 2, 1971
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LEASE OF RAILROAD EQUIPMENT, dated as of
August 2, 1971, between FIRST WESTERN BANK AND TRUST
COMPANY, a California banking corporation, as Trustee
(herein called the "Lessor") under that certain Trust
Agreement dated August 2, 1971 (herein called the
"Trust Agreement") among The First National Benk of
Saint Paul in its own capacity (herein called the
"Bank") and as fiscal agert and said Trustee, and
NORFOLK SOUTHERN RAILWAY COMPANY, a Virginia corpora-

tion (herein called the "Lessee").

WHEREAS the Lessor and the Lessee have
entered into a Conditional Sale Agreement dated
as of August 2, 1971 (herein called the Conditional
Sale Agreement), with ACF INDUSTRIES, INCORPORATED
(herein called the "Manufacturer"), wherein the
Manufacturer has agreed to manufacture, sell and
deliver to the Lessor the railroad equipment des-

cribed in Annex A hereto; and

WHEREAS the Manufacturer is assigning
its interests in the Conditional Sale Agreement to

FIRST TRUST COMPANY OF SAINT PAUL, as Agent ‘herein,

together with its successors and assigns, referred




to as the "Vendor"); and

WHEREAS the Lessee desires to lease all
the units of said equipment, or such lesser number
as are delivered, accepted and settled for under
the Conditional Sale Agreement on or pr:ior to
December 14,1971 (herein called the "Units") at
the rentals and for the terms and upon the condi-

tions hereinafter provided;

NOW THEREFORE, in consideration of the
premises and of the rentals to be paid and the
covenants hereinafter mentioned to be kept and
performed by the Lessee, the Lessor hereby leases
the Units to the Lessee upon the following terms
and conditions, but, upon default of the Lessee
hereunder or under the Conditional Sale Agreement,
subject to all the rights and remedies cf the Vendor

under the Conditional Sale Agreement:

§1. Delivery and Acceptance of Units.

The Lessor will cause each Unit to be tendered to
the Lessee at the point or points within the United

States of America at which such Unit is delivered

to the Lessor under the Conditional Sale Agreement.




Upon such tender, the Lessee will cause an
authorized representative of the Lessee to

inspect the same, and if such Unit is found to be
in good order, to accept delivery of such Unit

and to execute and deliver to the Lessor and to
the Manufacturer a certificate of acceptance and
delivery (herein called the "Certificate of
Delivery") stating that such Unit or Units have
been accepted by the Lessee and conform to the
requirements of Article 1 of the Conditional Sale
Agreement; whereupon such Unit shall be deemed to
have been delivered to and accepted by the Lessee
and shall be subject thereafter to all the terms
and conditions of this Lease. Notwithstanding

the foregoing, the Lessee agrees that any Unit as
to which a Certificate of Acceptance, as said term
is defined in the Conditional Sale Agreement, has
been executed and delivered to the Vendo:- pursuant
to Article 2 of the Conditional Sale Agreement
shall, by such execution and delivery, without
further act, irrevocably constitute delivery to,
and acceptance by, the Lessee of such Unit for all
purposes of this Lease to the same extent as if a

Certificate of Delivery had been executec and delivered

with respect to such Unit.




§2. Rentals. The Lessee agrees to pay to
the Lessor as rental for each Unit subject to this
Lease (a) on each Settlement Date (as defined in the
Conditional Sale Agreement), an amount equal to 2.55084%
of the Purchase Price (as defined in the Conditional Sale
Agreement) of each Unit settled for on that Settlement Date;
and (b) 59 additional consecutive quarterly payments,
payable on March 14, June 14, September 14 and December 14
in each year, commencing December 14, 1971, each in an
amount equal to 2.55084% of the Purchase Price of each

Unit subject to the Lease; provided, however, that if

any of the payment dates referred to above is not a
business day (as herein in §20 defined), the péayment

shall be payable on the next succeeding business day.

The Lessor irrevocably instructs the
Lessee to make all the payments provided for in this
Lease (including but not limited to the payments re-
quired under § 6 hereof) in immediately available
funds for the account of the Lessor, care of the
Vendor, First National Bank Building, St. Paul, Min-

nesota, attention of James A. Ehrenberg, Assistant

Secretary (or to any assignee of the Vendor pursuant




to Section 6 of the Agreement and Assignment between

the Manufacturer and the Vendor, dated as of August 2,
1971 (the "Assignment"), pursuant to which the Con-
ditional Sale Agreement is being assigned to the Vendor)
or otherwise to the order of the Vendor as ths Vendor
shall instruct the Lessee in writing. The Lessor has
irrevocably instructed the Vendor to apply such pay-
ments to satisfy the obligations of the Lessor under
the Conditional Sale Agreement accrued at the time such
payments are due thereunder and to pay any balance to

the Lessor.

This Lease is a net Lease and the Lessee's
obligation to pay rent shall be absolute and uncondi-
tional under all circumstances. The Lessee shall not
be entitled to any abatement of rent, reduction
thereof or setoff against rent, including, bui not
limited to, abatements, reductions or setoffs due or
alleged to be due to, or by reason of, any past,
present or future claims, counterclaims, defenses or

other rights of the Lessee against the Lessor under

this Lease or under the Conditional Sale Agreement




or the Manufacturer or the Vendor or any other person;
nor, except as otherwise expressly provided herein,
shall this Lease terminate, or the respective obliga-
tions of the Lessor or the Lessee be otherwise
affected, by reason of any defect in or damage to or
actual or constructive loss of possession or

loss of use of, obsolescence, or destruction

of all or any of the Units from whatsoever cause,
any liens, encumbrances or rights of others with
respect to any of the Units, the prohibition of

or other restriction against the Lessee's use of

all or any of the Units, the interference withL

such use by any person or entity, the invalidity

or unenforceability or lack of due authorization

of this Lease, any insolvency, bankruptcy, re-
organization or similar proceedings against the
Lessee, or for any other cause whether similar or
dissimilar to the foregoing, any present or future
law to the contrary notwithstanding, it being the
intention of the parties hereto that the rents and
other amounts payable by the Lessee hereunder shall

continue to be payable in all events (including any offset

or claim which may be made by the Lessee or on its behalf)




in the manner and at the times herein provided unless
the obligation to pay the same shall be terminated
pursuant to the express provisions of this Lease. To
the extent permitted by applicable law, the Lessee
hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred
upon it, by statute or otherwise, to terminate,
cancel, quit or surrender the lease of any of the
Units except in accordance with the express terms
hereof. Each rental or other payment made by the
Lessee hereunder shall be final and the Lessee shall
not seek to recover all or any part of such payment

from the Lessor for any reason whatsoever.

§ 3. Term of Lease. The term of this

Lease as to each Unit shall begin on the date of
the delivery to and acceptance by the Lessee of
such Unit and, subject to the provisions of

§§ 6 and 9 hereof, shall terminate on the fifteenth
day of the third month following the month in
which the final quarterly payment of rent

is due hereunder.

Notwithstanding anything to the contrary

contained herein all rights and obligations under




this Lease and in and to the Units, upon default

by the Lessee hereunder, or under the Conaditional
Sale Agreement, are subject to the rights of the
Vendor under the Conditional Sale Agreement. If

an event of default should occur under the Condi-
tional Sale Agreement, the Vendor may terminate

this Lease (or rescind its termination), all as
provided therein unless the Lessee is no: in
default under this Lease or under the Conditional
Sale Agreement. If a Declaration of Default (as
defined in the Conditional Sale Agreemen=) should
be made under the Conditional Sale Agreement due
to an event of default occasioned by an act or
omission of the Lessor hereunder, and if such
Declaration of Default shall not have been rescinded
by the Vendor within 30 days of the making thereof,
or if the Vendor theretofore has indicated, either
in writing to the Lessor or the Lessee or by the
commencement of the remedies specified under Article
l6é of the Conditional Sale Agreement, that it will
not rescind such Declaration of Default, the Lessee,

without penalty, may terminate this Lease.

§ 4. Identification Marks. Thre Lessee

will cause each Unit to be kept numbered with its




identifying number as set forth in Annex A hereto
and will keep and maintain, plainly, distinctly
and conspicuously marked on each side of such
Unit, in letters not less than one inch in height,

the following words:

"FIRST TRUST COMPANY OF SAINT PAUL,

AGENT, OWNER"

or other appropriate words designated by the Lessor,
with appropriate changes thereof and additions
thereto as from time to time may be required by law
in order to protect the title of the Lessor or the
Vendor to such Unit and the rights of the Lessor
under this Lease and of the Vendor under the Condi-
tional Sale Agreement. The Lessee will not place
any such Unit in operation or exercise any control or
dominion over the same until such name and/or words
shall have been so marked on both sides thereof and
will replace promptly any such names and word or
words which may be removed, defaced or destroyed.
The Lessee will not change the identifying number

of any Unit except in accordance with a statement

of new identifying numbers to be substituted there-

for, which statement previously shall have been
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filed, recorded or deposited in all public
offices where this Lease will have been filed,
recorded or deposited.

Except as above provided, the Lessee
will not allow the name of any person, associa-
tion or corporation to be placed on the Units
as a designation that might be interpreted as a

claim of ownership; provided, however, that the

Lessee may cause the Units to be lettered with
the names, initials or other insignia customarily
used by the Lessee or its affiliates on railroad
equipment used by them of the same or a similar
type for convenience of identification of their
rights to use the Units as permitted under this

Lease.

§ 5. Taxes. All payments to be made by
the Lessee hereunder will be free of expense to
the Lessor for collection or other charges and
will be free of expense to the Lessor with respect
to the amount of any local, state or federal taxes
(other than net income, gross receipts [except

gross receipts taxes in the nature of or in lieu

of sales taxes], excess profits and similar taxes,
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except any such tax which is in substitution for
or relieves the Lessee from the payment of taxes
which it would otherwise be obligated tc pay or
reimburse as herein provided), assessments or
license fees and any charges, fines or penalties

in connection therewith, hereafter levied or im-
posed upon or with respect to this Lease or any
sale, rental, use, payment, shipment, delivery or
transfer of title under the terms hereof or the Con-
ditional Sale Agreement, or which may be imposed upon
any Unit or for the use or operation thereof or
upon the earnings arising therefrom or upon the
Lessor solely by reason of its ownership thereof
(herein called "Impositions") all of which Imposi-
tions the Lessee assumes and agrees to pay on
demand in addition to the payments to be made by

it provided for herein. The Lessee will also

keep at all times all and every part of each Unit
free and clear of all Impositions which might in
any way affect the title of the Lessor or result in
a lien upon any such Unit or part thereof; provided,
however, that the Lessee shall be under no obliga-

tion to pay any Impositions so long as it is con-

testing in good faith and by appropriate legal
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proceedings such Impositions and the nonpayment
thereof does not, in the opinion of the Lessor

and the Vendor, adversely affect the title, pro-
perty or rights of the Lessor or the Vendor
hereunder or under the Conditional Sale Agree-
ment. If any Impositions shall have been

charged or levied against the Lessor directly

and paid by the Lessor, the Lessee shall reimburse
the Lessor on presentation of invoice therefor.

In the event that the Lessor shall become
obligated to make any payment to the Vendor pursu-
ant to Article 4 of the Conditional Sale Agreement
not covered by the foregoing paragraph of this § 5,
the Lessee shall pay such additional amounts (which
shall also be deemed Impositions hereuncer) to the
Lessor as will enable the Lessor to fulfill com-
pletely its obligations pursuant to said Article 4.

In the event any reports with respect to
Impositions are required to be made on the basis
of individual Units, the Lessee will either make
such reports in such manner as to show the interests
of the Lessor and the Vendor in such Units or notify
the Lessor and the Vendor of such requirement and

make such reports in such manner as shall be satis-

factory to the Lessor and the Vendor.
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In the event that, during the continuance
of this Lease, the Lessee becomes liable for the
payment or reimbursement of any Impositions, pursu-
ant to this § 5, such liability shall continue,
notwithstanding the expiration of this Lease, until
all such Impositions are paid or reimbursed by the

Lessee.,

§ 6. Payment for Casualty Occurrences.

In the event of the actual or constructive loss of
any Unit or in the event that any Unit shall other-
wise be or become worn out, lost, stolen, destroyed
or irreparably damaged or obsolete or economically un-
serviceable, from any cause whatsoever, or taken or
requisitioned by condemnation or otherwise (such
occurrences being hereinafter called "Casualty
Occurrences") during the term of this Lease, the
Lessee shall, within eight days after it shall have
determined that such Unit has suffered z Casualty
Occurrence, fully notify the Lessor and the Vendor
with respect thereto. On the rental payment date

next succeeding such notice (or in the event such

rental payment date, other than June 14, 1986,
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shall occur within five days after such notice,

on the following rental payment date) the

Lessee shall pay to the Lessor an amouni: equal

to the accrued rental for such Unit to the

date of such payment plus a sum equal to the
Casualty Value (as hereinafter defined) of such
Unit as of the date of such payment in accordance
with the schedule set out below. 1In the event

any Unit suffers a Casualty Occurrence, the Lessee
shall also pay to the Lessor the salvage value of
such Unit which will be based upon its net scrap
value, computed at the current quoted price per
gross ton of number 1 railroad heavy melting steel
scrap at Pittsburgh, Pennsylvania, on the date of the Casualty
Occurrence, less an allowance of not less than $5.00
per gross ton for dismantling of such Unit. Upon
payment of the Casualty Value and, if applicable,
the salvage value for such Unit, the rental for
such Unit shall cease to accrue as of the date of
such payment, the term of the Lease as to such Unit
shall terminate, title to such Unit shall pass to
and vest in the Lessee, without necessity of
further act and without any representation or
warranty whatsoever on the part of the lLessor, and

the Lessee shall assume all responsibility in

respect of the ownership of such Unit.
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The "Casualty Value"of each Unit as of
any rental payment date shall be that percentage
of the Purchase Price of such Unit as is set forth
in the following schedule opposite the riumber of such

rental payment date in respect of such Unit:

Payment Payment
No. Percentage No. Fercentage

1 102,24802 31 71.63351
2 102.24802 32 69.95476
3 102.26976 33 68.25732
4 102,19632 34 66.54101
5 102.02604 35 64.80577
6 101.75721 36 63.05140
7 101.38843 37 61.27771
8 100.91796 38 59.48447
9 100.34402 39 57.67165
10 99.66480 40 55.83903
11 98.87879 41 53.98639
12 98.01562 42 52,11353
13 97.09137 43 50.22038
14 96.10543 44 48.30674
15 95.05733 45 46.37236
16 93.94645 46 44,41704
17 92.77213 47 42.,44070
18 91.53375 48 40.44311
19 90.23081 49 38.42406
20 88.86267 50 36.38329
21 87.42864 51 34.32074
22 85.92808 52 32.23618
23 84.41040 53 30.12935
24 82.87544 54 28.00002
25 81.32300 55 25.,84810
26 79.75290 56 23.,67335
27 78.16512 57 21.47551
28 76.55947 58 19.25433
29 74.95375 59 17.00971

30 73.29377 60 and
thereafterl5,00000
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Except as hereinabove in this § 6 pro-
vided, the Lessee shall not be released from its
obligations hereunder in the event of, and shall
bear the risk of, any Casualty Occurrence to any

Unit after delivery to and acceptance thereof by

the Lessee hereunder.

In the event the Lessor or the Lessee
shall receive any payment from any governmental
authority by reason of any Casualty Occurrence
to a Unit resulting from any taking or requisi-
tioning of such Unit, the Lessee shall be entitled
to such payment to the extent the same does not
exceed the Casualty Value of such Unit duly paid
by the Lessee and the Lessor shall be entitled to

any remaining portion of such payment.

§7. Annual Reports. On or before March 31

in each year, commencing with the year 1973, the
Lessee will cause to be furnished to the Lessor and
the Vendor an accurate statement, signed by an
officer of the Lessee, as of the preceding December

31, (a) showing the amount, description and numbers

of the Units then leased hereunder, the amount,
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description and numbers of all Units that may have
suffered a Casualty Occurrence during the preceding
twelve months (or since the date of this Lease, in
the case of the first such statement) and such

other information regarding the condition and state
of repair of the Units as the Lessor or the Vendor
may reasonably request, and (b) stating that, in

the case of all Units repainted during the period
covered by such statement, the markings required

by § 4 hereof and Articles 9 or 14 of the Conditional
Sale Agreement shall have been preserved or replaced.
The Lessor shall have the right at its sole cost,
risk and expense, by its authorized representatives,
to inspect the Units and the Lessee's records with
respect thereto, at such times as shall reasonably
be necessary to confirm to the Lessor the existence
and proper maintenance of the Units and the use and
operation thereof during the continuance of this

Lease.

§ 8. Disclaimer of Warranties; Compliance

with laws and Rules; Maintenance; and Indemnification.

THE LESSOR MAKES NO WARRANTY OR REPRESENTATION,

EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDI-
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TION OF, OR AS TO THE QUALITY OF THE MATERIAL, EQUIP-
MENT OR WORKMANSHIP IN, THE UNITS DELIVERED TO THE
LESSEE HEREUNDER, AND THE LESSOR MAKES NO WARRANTY

OF MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY
PARTICULAR PURPOSE OR AS TO TITLE TO THE UNITS OR
ANY COMPONENT THEREOF OR ANY OTHER REPRESENTATIONS

OR WARRANTIES WHATSOEVER WITH RESPECT TO THE UNITS;
it being agreed that all such risks, as between the
Lessor and the Lessee, are to be borne by the Lessee;
but the Lessor hereby irrevocably appoints and
constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforce
from time to time, in the name of and for the account
of the Lessor and/or the Lessee, as their interests
may appear, whatsoever claims and rights the Lessor
may have under the provisions of Articles 12 and 13
of the Conditional Sale Agreement. Lessee's acceptance
of delivery of the Units shall be conclusive evidence

as between the Lessee and the Lessor that all Units

described in the Certificate of Delivery are in
all the foregoing respects satisfactory to the
Lessee and the Lessee will not assert any claim
of any nature whatsoever against the Lessor based

on any of the foregoing matters.
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validity or application of any such law or rule

in any reasonable manner which does not, in the
opinion of the Lessor or the Vendor, adversely
affect the property or rights of the Lessor or

the Vendor hereunder or under the Conditional Sale
Agreement.

The Lessee agrees that, at its own cost
and expense, it will maintain and keep =ach Unit
which is subject to this Lease in good order and
repair.

Any and all additions to any Unit and any
and all parts installed on or replacements made to
any Unit shall be considered accessions to such Unit
and, at the cost and expense of the Lessee, full
ownership thereof free of any lien, charge, security
interest or encumbrance (except for those created
by the Conditional Sale Agreement) shall immediately
be vested in the Lessor and the Vendor as £heir

respective interests appear in the Unit itself.

The Lessee agrees to indemnify and save
harmless the Lessor, the Vendor and the Bank against
any charge, demand or claim made agains=: the Lessor

or the Vendor, and against any cost, expense, loss

or liability (including but not limited to counsel
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fees and expenses, patent liabilities, or royalty
payments in connection therewith, penalties and
interest) which the Lessor, the Vendor or the Bank
may incur in any manner by reason of entering into
or the performance of the Conditional Sale Agreement
or this Lease or by reason of the ownership of any
Unit, or which may arise in any manner out of or
as the result of the ordering, acquisition, use,
operation, condition, purchase, delivery, rejection,
storage or return of any Unit under this Lease.
The Lessee further agrees to indemnify and save
harmless the Lessor, the Vendor and the Bank a-
gainst any charge, claim, demand, damage, injury,
expense, loss or liability on account of any acci-
dent in connection with the operation, use, condition,
possession or storage of any Unit resulting in dam-
age to property or injury to any person except as
otherwise expressly provided in §§ 10 and 12 of this
Lease. The indemnities arising under this paragraph
shall survive payment of all other obligations under
this Lease or the termination of this Lease.

The Lessee agrees to prepare and deliver
to the Lessor within a reasonable time prior to the

required date of filing (or, to the extent permissi-

ble, file on behalf of the Lessor) any and all reports
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(other than income tax returns) to be filed by

the Lessor with any federal, state or other regula-
tory authority by reason of the ownership by the
Lessor or the Vendor of the Units or the leasing

thereof to the Lessee.

§ 9. Default. If, during the continuance
of this Lease, one or more of the following events
(hereinafter sometimes called Events of Default)
shall occur:

A. default shall be made in the payment of
any part of the rental provided in § 2 hereof and
such default shall continue for ten days;

B. the Lessee shall make or parmit any un-
authorized assignment or transfer of this Lease or
of possession of any Unit;

C. default shall be made in the observance
or performance of any other of the covenants, con-
ditions and agreements on the part of the Lessee
contained herein or in the Conditional Sale Agreement
and such default shall continue for 30 days after
written notice from the Lessor to the Lessee speci-

fying the default and demanding that the same be

remedied;
D. any material representation made by
or on behalf of the Lessee herein or hereunder or

in a certificate or other instrument. delivered
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pursuant hereto or to the Conditional Sale Agree-
ment or the Assignment shall prove to have been
false or incorrect in any material respect on the

date as of which it was made;

E. a petition for reorganization under
Section 77 of the Bankruptcy Act, as now
constituted or as said Section 77 may here-
after be amended, shall be filed, or any other
proceedings shall be commenced, by or against
the Lessee for any relief under any bankruptcy
or insolvency laws, or laws relating to the
relief of debtors, readjustments of indebted-
ness, reorganizations, arrangements, composi-
tions or extensions (other than a law which does not
permit any readjustments, temporary or otherwise, of the
obligations of the Lessee hereunder or under
the Conditional Sale Agreement), and unless
such proceedings shall have been dismissed,
nullified, stayed or otherwise rendered
ineffective (but then only so long as such
stay shall continue in force or such
ineffectiveness shall continue), all the
obligations of the Lessee under this Lease

and under the Conditional Sale Agreement

shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a
trustee or trustees or receiver or receivers
appointed for the Lessee or for the property

of the Lessee in connection with any such
proceedings or other persons in such manner
that such obligations shall have the same
status as obligations incurred by such a trustee
or trustees or receiver or receivers or such
other persons and are to be paid, and in fact
are being paid, by them in accordance with the
terms of this Agreement, within 30 cdays after
such appointment, if any, or 60 days after such
proceeding shall have been commenced, whichever

shall be earlier;

then, in any such case, the Lessor, at its option,

(a) proceed by appropriate court
action or actions either at law or in equity,
to enforce performance by the Lessze of the
applicable covenants of this Lease or to
recover damages for the breach thereof; or

(b) by notice in writing to the Lessee

terminate this Lease, whereupon all rights

of the Lessee to the use of the Units shall
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absolutely cease and terminate as though

this Lease had never been made, but the
Lessee shall remain liable as hereinafter
provided; and thereupon the Lessor may by

its agents enter upon the premises of the
Lessee or other premises where any of the
Units may be and take possession of all or
any of such Units and thenceforth hold,
possess and enjoy the same free from any
right of the Lessee, or its successors or
assigns, to use the Units for any purpose
whatever; but the Lessor shall, nevertheless,
have a right to recover from the Lessee any
and all amounts which under the terms of

this Lease may be then due or which may

have accrued to the date of such termination
(computing the rental for any number of days
less than a full rental period by multiplying
the rental for such full rental period by a
fraction of which the numerator is such number

of days, and the denominator is the total

number of days in such full rental period)
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and also to recover forthwith from the
Lessee (i) as damages for loss of the
bargain and not as a penalty, a sum, with
respect to each Unit, which represents
the excess of (x) the present value, at
the time of such termination, of the
entire unpaid balance of all rentals for
such Unit which would otherwise have
accrued hereunder pursuant to §§ 2, 14

or otherwise from the date of such ter-

mination to the end of the term of this

Lease as to such Unit over (y) the then
present value, if any, of the rentals
which the Lessor reasonably estimates to
be obtainable by the Lessor for the use of
the Unit during such period, such present
value to be computed in each case on a
basis of an 8% per annum discount,
compounded quarterly from the respective
dates upon which rentals would have been

payable hereunder had this Lease not been

terminated, and (ii) any damages and
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expenses, including reasonable attorneys'

fees, in addition thereto which the

Lessor shall have sustained by reason of

the breach of any covenant or covenants

of this Lease other than for the payment

of rental. In the event that Lessor shall

bring suit and be entitled to judgment hereunder,
then said expenses, including said attorneys' fees,

shall be included in such judgment.

The remedies in this Lease provided in
Zavor of the Lessor shall not be deemed exclusive,
but shall be cumulative, and shall be in addition
to all other remedies in its favor existing at law
or in equity. The Lessee hereby waives any
mandatory requirements of law, now or hereafter
in effect, which might limit or modify the remedies
herein provided, to the extent that such waiver is

permitted by law.

The failure of the Lessor to exercise the
rights granted it hereunder upon the occurrence
of any of the contingencies set forth herein
shall not constitute a waiver of any such right

upon the continuation or recurrence of any

such contingencies or similar contingencies.
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§10. Return of Units Upon Default. If

this Lease shall terminate pursuant to §9 hereof,
the Lessee shall forthwith deliver possession

of the Units to the Lessor. For the purpose

of delivering possession of any Unit or Units

to the Lessor as above required, the Lessee shall

at its own cost, expense and risk:

A. forthwith place such Units upon
such storage tracks of the Lessee as the

Lessor reasonably may designate,

B. permit the Lessor to store such
Units on such tracks at the risk cof the
Lessee until such Units have been sold,
leased or otherwise disposed of by the

Lessor, and

C. transport the same to any place
on the lines of railroad operated by it or
any of its affiliates or to any connecting
carrier for shipment, all as directed by the

Lessor.

The assembling, delivery, storage and transporting

of the Units as hereinbefore provided shall be
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at the expense and risk of the Lessee &nd are of
the essence of this Lease, and upon application
to any court of equity having jurisdiction in
the premises the Lessor shall be entitled to

a decree against the Lessee requiring specific
performance of the convenants of the Lessee so
to assemble, deliver, store and transport the
Units. During any storage period, the Lessee
will permit the Lessor or any person designated
by 1t, including the authorized representative
or representatives of any prospective purchaser
of any such Unit, to inspect the same; provided,
however, that the Lessee shall not be liable,
except in the case of negligence of the Lessee
or of its employees or agents, for any injury
to, or the death of, any person exercising,
either on behalf of the Lessor or any prospective
purchaser, the rights of inspection granted under
this sentence. Upon the return of any Unit, the
Lessee agrees that there will be removed from
such Unit any name or other identification of
the Lessee thereon and that such Unit will be

in the same condition as when delivered to

the Lessee hereunder, ordinary wear and tear
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excepted, and free and clear of all liens,
encumbrances or rights of others whatsoever
except the Conditional Sale agreement and liens
or encumbrances resulting from claims against
the.Lessor not related to the ownership of

such Unit.

Without in any way limiting the obligation
of the Lessee under the foregoing provisions
of this §10, the Lessee hereby irrevocably
appoints the Lessor as the agent and attorney
of the Lessee, with full power and authority,
at any time while the Lessee is obligated
to deliver possession of any Unit to the Lessor,
to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever

shall be in possession of such Unit at the time.

§11. Assignment; Possession and Use.

This Lease shall be assignable in whole or

in part by the Lessor without the consent of
the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lesscr ex-

cept upon written notice of such assignment

from the Lessor.
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So long as the Lessee shall not be in
default under this Lease, the Lessee shall be
entitled to the possession and use of
the Units in accordance with the terms of this
Lease, but, without the prior written consent
of the Lessor and the Vendor, the Lessee shall
not assign or transfer its leasehold interest
under this Lease in the Units or any of them.
In addition, the Lessee, at its own expense,
will promptly pay any and all sums claimed by
any party from, through or under the Lessee or
Lessor which has resulted in, or if unpaid,
might become, a lien, charge, secufity interest
or other encumbrance (other than an encumbrance
resulting from claims against the Lessor not
related to the ownership of the Units) imposed
on or with respect to any Unit, any accession
thereto or the interests of the Lessor, the
Vendor or the Lessee therein and cause any
such lien, charge, security interest or other
encumbrance to be discharged. The Lessce
shall not, without prior written consent of
the Lessor, part with the possession or con-
trol of, or suffer or allow to pass out of

its possession or control, any of the Units,

except to the extent permitted by the pro-




32

visions of the next succeeding paragraph

hereof.

So long as the Lessee shall not be in
default under this Lease or under the Condi-
tional Sale Agreement, the Lessee shall be
entitled to the possession of the Units and
to the use thereof upon its lines of railroad
or upon lines of railroad over which the
Lessee has trackage or other operating rights
or over which railroad equipment of the
Lessee is regularly operated pursuant to
contract and also to permit the use of the
Units upon other railroads in the usual inter-
change of traffic, if such interchange is
customary at the time, but only upon and sub-
ject to all the terms and conditions of this
Lease and the Conditional Sale Agreement,
and the Lessee hereby agrees that it will not assign
or permit the assignment of any Unit to service
involving the regular operation and maintenance
thereof outside the United States of America.

The Lessee may receive and retain compensation

for such use from other railroads so using any
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of the Units. The Lessee may also sublease the
Units to any other railroad company with the
prior written consent of the Trustee and the
Vendor, provided that the rights of such lessee
are made expressly subordinate and junior to
the rights and remedies of the Vendor under the
Conditional Sale Agrecment. A copy of such
lease shall be furnished to the Trustee and

the Vendor.

Nothing in this §11 shall be deemed to
restrict the right of the Lessee to assign or
transfer its leasehold interest under this Lease

in the Units or possession of Units to any

corporation (which shall have duly assumed

the obligations of the Lessee hereunder and under
the Conditional Sale Agreement) into or with which
the Lessee shall have become merged or consolidated
or which shall have acquired the propertiy of

the Lessee as an entirety or substantially as

an entirety provided, however, that such assignee
or transferee will not, upon the effectiveness of

the assignment or transfer hereof by operation of

law, be in default under any provisions of this Lease
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and no such assignment or transfer shall be made
if, after giving effect thereto, any Unit would
not be deemed to be "qualified railroad rolling
stock" within the meaning of Section 184(d) of

the Internal Revenue Code, as amended.

All the rights of the Lessor hereunder
shall inure to the benefit of the Lessior's
assigns. Whenever the term Lessor is used in
this Lease, it shall apply and refer to each

assignee of the Lessor.

§12. Return of ynits upon Expirction of

Term. As soon as practicable on or after the
expiration of the term of this Lease, the Lessee

Will, at its own cost and expense, at the request

of the Lessor, deliver possession of any Units

to the Lessor upcn such storage tracks of the
Lessee as the Lessee may designate and permit

the Lessor to store such Unit on such tracks for
a period not exceeding three months and transport
the same, at any time within such three-month
period, to any reasonable place on the lines

of railroad operated by the Lessee as directed

by the Lessor; the movement and storages of



35

the Units to be at the expense and risk of the
Lessee. During any such storage period the
Lessee will permit the Lessor or any person
designated by it, including the authorized
representative or representatives of any pros-
pective purchaser of any Unit, to inspect the

same; provided, however, that the Lessece shall

not be liable, except in the case of negligence
of the Lessee or of its employees or agents, for
any injury to, or the death of, any person exer-
cising, either on behalf of the Lessor or any
prospective purchaser, the rights of inspection
granted under this sentence. The assembling,
delivery, storage and transporting of the Units
as hereinabove provided are of the essence of
this Lease, and upon application to any court

of equity having jurisdiction in the premises,
the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of

the convenants of the Lessee so to assemble, deliver,
store and transport the Units. Upon the return
of any Unit, the Lessee agrees that there will
be removed from such Unit any name or other

identification of the Lessee thereon and that
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such Unit will be in the same condition as

when delivered to the Lessee hereunder, ordinary
wear and tear excepted, and free and clzar of

all liens, encumbrances or rights of others
whatsoever except liens or encumbrances resulting>
from claims against the Lessor not related to

the ownership of such Unit.

§13. Opinion of Counsel. On each Settlement

date (as defined in the Conditional Sale Agreement),
the Lessee will deliver to the Lessor two counter-
parts of the written opinion of counsel for

the Lessee, addressed to the Lessor and the Vendor,
in scope and substance satisfactory to the Lessor,

the Vendor and their counsel, to the effect that:

A. the Lessee is a corporation
legally incorporated, validly existing and
in good standing, under the laws of the
State of Virginia,with adequate corporate
power to enter into this Lease;

B. this Lease has been duly authorized,
executed and delivered by the Lessece and
constitutes a valid, legal and binding
agreement of the Lessee, enforceable in

accordance with its terms;
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C. this Lease has been duly filed and
recorded with the Interstate Commerce Commission
pursuant to Section 20c of the Interstate
Commerce Act, and such filing and recording will
protect the Lessor's interests in and to the Units
and no filing, recording or deposi: (or giving
of notice) with any other federal, state or local
government is necessary in order to protect
the interests of the Lessor in and to the

Units;

D. no approval is required from any
public regulatory body with respect to the

entering into or performance of this Lease;

E. the entering into and performance
of this Lease will not result in any breach
of, or constitute a default under, any
indenture, mortgage, deed of trust, bank
loan or credit agreement or other agreement
or instrument to which the Lessee is a
party or by which it may be bound;

F. no mortgage, deed of trust, or
other lien of any nature whatsoever which
now covers or affects, or which may hereafter
cover or affect, any property or interests

thercin of the Lessee, now attaches or
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hereafter will attach to the Units or in
any manner affects or will affect adversely
the Lessor's right, title and interest therein;

provided, however, that such liens may

attach to the rights of the Lessee hereunder
in and to the Units if they do not adversely

affect the Lessor's rights hereunder or

its right, title and interest in the Units; and
G. no litigation or administrative proceed-
ings are pending, or to the knowledge of the Lessee,
threatened which would materially and adversely
affect the ability of the Lessee to meet its
obligations hereunder.
On the Settlement Date, the Lessor will deliver
to the Lessee an opinion of counsel for the Lessor,
addressed to the Lessee, in scope and substance satis-
factory to the Lessee to the effect set forth in sub-

paragraph (vi) of subsection 5(a) of the Assignment.

§14. Federal Income Tax Ruling and Indemnities.

Lessor or Bank will cause Arthur Anderson & Co. to
submit to the Commissioner of Internal Revenue (here-
in called the "Commissioner") a Request for Income

Tax Ruling (herein called the "Request"). The Request

will ask the Commissioner for rulings, based upon
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cxamination of the Conditional Sale Agreement, this
Lease Agreement and the other documentation con-
templated thereby and any supplementary information
required to be furnished that, (A) this Lease Agrce-
ment is a lease for purposes of the Internal Revenue
Code of 1954 as amendecd; (B) the Lessor is the owner
of the Units and holds title thereto for benefit of
the Bank as its interest is specified in the Trust
Agreement; (C) the Trust Agreement creates a "grantor
trust" within the meaning of Sections 671-677 of the
Internal Revenue Code of 1954, as amended, and does
not create an association taxable as a corporation;
(D) the Bank is entitled, pursuant to Section 163

of said Code, to deduct from its income, on a current
basis, the payments made by the Lessor on the de-
ferred balance of the Conditional Sale Indebtedness
(as defined in the Conditional Sale Agreement) which
is cxpressly designated as interest in the Conditional
Sale Agreement; and (E) if the Lessor elects, pur-
suant to Section 184 of said Code, to amortize the
cost of the Units over a five-year period, the Bank
will be entitled to deduct from its income, on a
current basis, the resultant amortization of such
Units (herein called "Rapid Amortization"). Lessee
agrces to promptly sign such joinders and such other

instruments reasonably requested by the Lessor or
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the Bank in order to facilitate the preparation
and submission of the Request.

The Lessee hereby agrees to indemnify and hold
the Bank and the Lessor harmless from and against
all losses, costs and damages which the Bank or the
Lessor may suffer in consequence of the cost of any
Unit not being qualified for Rapid Amortization, by
paying to the Lessor, as additional rent hereunder,
an amount which, after deduction of all taxes re-
guired to be paid by the Lessor or the Bank in
respect of the receipt thereof under the laws of
any governmental or taxing authority in the United
States, shall be equal in the opinion of the Lessor
to said Lessor's costs and damages as a result
thereof, including the amount of any in=erest (in-
cluding any addition to tax) and penalties which
may be payable by the Lessor or the Bank in con-
nection therewith.

The indemnification provided for herein shall
continue in full force and effect notwithstanding
the expiration or other termination of -=<his Lease.

§15. Recording; Expenses. Prior to the de-

livery acceptance hereunder of any Unit, the Lessee

will cause this Lease to be filed and recorded with

the Interstate Commerce Commission in accordance with
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Section 20c of the Interstate Commerce iAct. The
Lessee will undertake the filing, recording and de-
positing and refiling, rerecording and redepositing
required under Article 18 of the Conditional

Sale Agreement and will from time to time do

and perform any other act and will execute, acknowledge
deliver, file register, record and deposit (and
will refile, reregister, rerecord or redeposit
whenever required) any and all further instruments
required by law or reasonably requested by the
Lessor for the purpose of proper protection, to

the satisfaction of the Lessor, of the Vendor's

and the Lessor's respective interests in the

Units, or for the purpose of carrying out the
intention of this Lease, the Conditiona. Sale
Agreement or the Assignment;and the Lessee will
promptly furnish to the Vendor and the lLessor
evidences of all such filing, recording or de-
positing, and an opinion or opinions of counsel

for the Lessee with respect thereto satisfactory

to the Vendor and the Lessor. All of the foregoing

shall be at the Lessor's expense.
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The Lessor will pay the costs and expenses
involved in the preparation of this Lease. The
Lessor and the Lessee will each bear the respective
fees and disbursements, if any, of their respective

counsel.

§16. Interest on Overdue Rentals. Anything

to the contrary herein contained notwithstanding,
any nonpayment of rentals and other obligations

sue hereunder shall result in the oblication on

the part of the Lessec promptly to pay also

an amount equal to 9-3/4% per annum, or such lesser
amount as shall be legally enforceable, of the over-

due rentals for the period of time during which they

are overdue.

§17. Notices. Any notice required or permitted
to be given by either party hereto to the other
shall be deemed to have been given when deposited
in the United States certified mails, f.rst-class

postage prepaid, addressed as follows:

if to the Lessor, at First National

Bank Building, St. Paul, Minnesota 55101,

attention of Edgar H. Canfield, Vice President

and Trust Officer
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if to the Lessee, at P, 0. Box 2210
Raleigh, North Carolina 27602, attention of

the Secretary;

or addressed to either party at such other address
as such party shall hereafter furnish to the other

party in writing.

§18. Severability; Effect and Modification

of Lease, Any provision of this Lease which is
prohibited or unenforceable in any jurisdiction,
shall be, as to such jurisdiction, ineffective

to the extent of such prohibition or unenforceability
without invalidating the remaining provisions

hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render

unenforceable such provision in any other jurisdiction.

This Lease exclusively and completely states
the rights of the Lessor and the Lessee with
respect to the Units and supersedes all other
agreements, oral or written, with respect to the
Units. No variation or modification of this Lease
and no waiver of any of its provisions or conditions

shall be valid unless in writing and signed by

duly authorized officers of the Lessor and the Lessee.
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§19. Execution. This Lease may be executed
in several counterparts, each of which so
executed shall be deemed to be an original, and
such counterparts together shall const:itute but
one and the same instrument. Although this Lease
is dated as of August 2, 1971, for convenience,
the actual date or dates of execution hereof by
the parties hereto is or are, respectively, the
date or dates stated in the acknowledgments hereto

annexed.

§20. Law Governing. Definition. The

terms of this Lease and all rights and obligations
hereunder shall be governed by the laws of the
State of New York applicable to contracts entered

into and performed in said State; provided, however,

that the parties shall be entitled to all rights

conferred by Section 20c of the Interstate Commerce
Act, such additional rights arising out of the
filing, recording or depositing hereof and of

any assignment hereof or out of the marking on

the Units as shall be conferred by the laws of

the several jurisdictions in which this Lease

or any assignment hereof shall be filed, recorded
or deposited and any rights arising out of the

marking of the Units. As used herein the term

»——
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"business days" means calendar days, excluding
Staurdays, Sundays and any other day on which
banking institutions in Minnesota, North Carolina

or California are authorized by law to be closed.

IN WITNESS WHEREOF, the parties hereto,
each pursuant to due corporate authority, have
caused this instrument to be executed in their
respective corporate names by duly authorized
officers, and their respective corporate seals
to be hereunto affixed and duly attested, all

as of the date first above written.

FIRST WESTERN BANK AND TRUST COMPANY,
as Trustee

7
. D%l L

Vice ‘President and T¥ust Officer

By

[Corporate Seall

Attest:

., .
T L - o
; ‘g . . R
o p /o v [ {4
T A 3 e ol

YO

CE L AR
JJoe® Secretary
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NORFOLK SOUTHERN
RAILWAY COMPANY

e ;
oY Pres;jéii/i?i; <;\\\‘

[Corporate Seal]

Attest:

3

(Secretary)
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STATE OF CALIFORNIA
SSs
COUNTY OF SAN FRANCISCO:

L/ /
On this Lé* day of //ylckcﬁ’«‘ , 1971,

before me personally appeared AR R, CANYIRLD ,

to me personally known, who, being by me duly sworn, says

that he is a Vice President and Trust Officer of FIRST
WESTERN BANK AND TRUST COMPANY, that one of the seals affixed
to the foregoing instrument 1S the corporate seal of said
corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the fore-

going instrument was the free act and deed of said corporation.

e /(/z’ /}::/qu%aémét/
i Not

4L,

[T PO

, y'Publlc AN
[Notarial Seal]
STATE OF NORTH CAROLINA:
Ss

COUNTY OF WAKE

. b

on this & day of dﬁZ%;;_ , 1971,

before me perscnally appeared Henry Oetjen, to me personally
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known, who, being by me duly sworn, says that he is
President of NORFOLK SOUTHERN RAILWAY COMPANY, that one of
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and

deed of said corporation.

[Notarial Seal]
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