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EQUIPMENT LEASE MESSIDN
RE: NORTH AMERICAN CAR CORPORATION
THIS LEASE OF RAILROAD EQUIPMENT dated as of February 1, 1972,
between BANK OF DELAWARE
a Delaware banking corporation, (''Lessor''), and North American Car Corporation,
a Delaware corporation (the "Lessee:):
WITNESSETH:

SECTION 1. PURCHASE AND DELIVERY CF EQUIPMENT.

1.1 Purchase Agreements: The Lessor has entered into Purchase Agree-
ments ( Assignment of Purchase Orders) with Pullman-Standard and Thrall Car Manu-
{facturing . for the acquisition of the covered hopper cars and box cars described
in Schedule A hereto ('"Cars'') in accordance with specifications referred to in the
Purchase Agreements ('"Purchase Agreements'"').

1.2 Intent to Lease and Hire: The Lessee desires to lease the Cars
(hereinafter referred to coliectively as the "Equipment' and individually as "Item of
Equipment'') or such lesser number as are delivered to and accepted under the Pur-
chase Agreements on or prior to July 30, 1972, at the rentals and for the terms and
upon the conditions hereinafter provided;

1.3 Certificate of Acceptance: The Lessor will cause each Item of
Equipment to be tencered to the Lessee in accordance with Schedule A hercto. Upon
such tender, the Lessee will cause an authorized representative of the Lessee to
inspect the same, and if such Item of Equipment is found to be in good order, to
accept delivery of such Item of Equipment and to execute and deliver to the Lessor
a certificate of acceptance in the form attached hereto as Exhibit I (hereinafter
called the "Certificate of Acceptance''); whereupon such Item of Equipment shall
be decimed to have been delivered to and accepted by the Lessee and shall be sub-
ject thereaiter to all of the terms and conditions of this Lease.

n
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SECTION 2. RENTS AND PAYMENT DATES.

2.1 Rent for Equipment. The Lessee agrees to pdy the Lessor the

following Rent for each Item of Equipment leased hereunder:




‘.

(a) Periodic Rent, For cach Item of Equipment forty (40)
semiannual installinents of Periodic Rent each oayable in arrcars
in the amount provided for each Item of Equipment in Schedule A

hercto.

(b) Daily Interim Rent. For each Item of Equipment, the
amount per day provided for each Item of Equipment in Schedule
A hercto for the period, if any, from the date of payment of the
invoice for the purchase of such Item of Equipment to and
including the six months prior to the duc date of the first in-
stallment of Periodic Rent as set forth in Section 2.2 hercof,
payable on the last closing referred to in said Section 2. 2.

2.2 Reni Payment Dates. The {irst installment of Periodic Rent for
all Items of Equipment delivered to the Lessec hercunder shall be due and payable
six months following the earlier of (i) the 10th business day after delivery of all
such Items of Equipment to the Lessee hereunder has been completed as evidenced
by the Certificates of Acceptance or (ii) July 30, 1972. The second through fortieth
installments of Periodic Rent for each Item of Equipment shall be due and payable
semiannually commening 6 calendar months after the First Periodic Rent payment
date for such Item.

2.3 Placec of Rent Payment. All payments provided for in this
Lease to be made to the Lessor shall be made to the Lessor at 300 Delaware

Avenue, Wilmington, Delaware 19899 or at such other olace
as the Lessor, or its assigns pursuant to Section 16 hereof shall specify in

writing.

2.4 Net lLease. This Lease is a net lease and the Lessee shall not
be entitled to any abatement of rent or reduction thereof, including, but not
-limited to, abatements or reductions due to any present or future claims of the
Lessee against the Lessor uader this Lease or otherwise, nor except as other-
wise expressly provided herein, shall this Lease terminate, or the resoective
obligations of the Lessor or the Lessee be otherwise affected, by reason of any
~defect in or failure of title of the Lessor to the Equipment or any defect in or .
damage to or loss or destruction of 2ll or any of the Equipment from whatsoever
causec, the taking or requisitioning of the Equipment by condemnation or other-
wisc, the lawful prohibition of the Lessce's use of the Equipment, the interfer-
ence with such use by any private person or corporation, "the invalidity or un-
~enforceability or lack of due authorization or other infirmity of this Lecase, or
lack of right, power or authority of the Lessor to enter into this I,case, or for
any other cause whether similar or dissimilar to the foregoing, any present or
{future law to the coatrary notwithstanding, it being the intention of the partiies
hereto that the rents and other amounts payable by the LLessce hercunder shall
continue to be vayable in all ecvents unless the obligation to pay the same shall
be terminated pursuant to Section 11 hereof, or until, pursuant to Section 13
hereof, the Equipment is placed and ready {or delivery to Lessor on the Lessce's
trackage, or is stored for the lessor on a railroads's lines, or leaves the Lessee's
trackage for delivery to the Lessor.
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SECTION 3. TLERM OF THE IEASE,.

The term of this Lease as to each Iltem of Equinment shall begia on the
date of delivery to and acceptance by the Lessce of such Item of Equipment and
subject to the provisions of Scctions 11 and 23 hercof, shall tecrminate 19°1/2
years after the date for payment of the {irst installment of Periodic Rent provided
for in Scction 2.2 herecof.

SECTION 4. OWNERSHIP AND MARKING OF THE EQUIPMENT,

4,1 TRectention of Title. The Lessor, as beltween the Lessor and the
Lessee, shall and hereby does retain full legal title to the Equipment notwith-
standing the delivery thercof to and the possession and use thereof by the Lessee.

4.2 Duty to Number and Mark FEquioment. The Lessee will cause
each Item of Equipment to be kept numbered with its identifying number as set forth
in Schedule A and will keep and maintain, plainly, distinctly, permanently and
conspicuously marked by a plate or stencil printed in co*1t1ast1n0 color upon
each side of each Item of Equipment in letters not less than one inch in height
as follows

""Bank of Delaware : , Owner-
Lessor; The First Pennsylvania Banking and Trust Comoany,
Trustce-Mortgagee' »

with appropriate changes therecof and additions thereto as from time to time may
be required by law in order to protect the title of the Lessor to such Item of Equio-
ment, its rights under this I.ease and the rights of any assignee under Section 16
hercof. The Lessee will not place any such Item of Equioment in operation or
exercise any control or dominion over the same uatil the required legend shall
have been so marked on both sides thercof and will repvlace oromotly any such
names and word or words which may be removed, defaced or destroyved. The
Lessee will not change the identifying number of any Item of Equlpment except with the
consent of the Lessor and in accordance with a statement of new identifying numbers
to be substituted therefor, which consent and statement oreviously shall have

been filed with the Lessor by the Lessee and filed, recorded or deposited in all
public offices where this Lease shall have been filed, recorded or deposited.

4.3 Prohibition Against Certain Desiecnations. Exceot as above
provided, the Lessce will not aliow the name of any verson, association or
corporation tc be placed on the Equipment as a designation that might be in-
terpreted as a claimn of ownership; provided, however, that the Lessee may
causc the Equipment to be lettered with the names or initials or other insignia
customarily used by the Lessce or its affiliates on railroad cquipment used by
it of the same or a similar tvpe for convenience of indentification or the rlght
of the Lessee or its sublessee to use the Eq\npment under this Lease.
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4.4 Indemnification for Improper Marking. The Lessee shall indemnify
the Lessor, the Trustor under the Chattel Mortgage, and any assignee under Section
16 hereof against any liability, loss or expense incurred by any of them as a result
of the aforesaid marking of the Equipment with such name, initials or insignia.

SECTION 5. DISCLAIMER OF WARRANTIES,

AS BETWEEN LESSOR AND LESSEE, LESSOR LEASES THE EQUIPMENT,
AS-1S WITHOUT WARRANTY OR REPRESENTATION EITHER EXPRESS OR IMPLIED,
AS TO (A) THE FITNESS OR MERCHANTABILITY OF ANY ITEM OR ITEMS OF
EQUIPMENT, (B) THE LESSOR'S TITLE THERE TO, (C) THE LESSEE'S RIGHT TO
THE QUIET ENJOYMENT THEREOF, OR (D) ANY OTHER MATTER WHATSOEVER,
IT BEING AGREED TIIAT ALL SUCH RISKS, AS BETWEEN THE LESSOR AND THE
LESSEE, ARE TO BE BORNE BY THE LESSEE. The Lessor hereby appoints and
constitutes the Lessee its agent and attorney-in-fact during the term of this Lease
to assert and enforce, from time to time, in the name and for the account of the
Lessor and the Lessce, as their interests may apoear, but in all cases at the sole
cost and expense of the Lessee, whatever claims and rights the Lessor may have
as owner of the Equipment against any manufacturers or contractors in respect
thereof. : '

SECTION 6, LESSEE'S INDEMNITY.

6.1 Scope of Indemnity. The Lessee shall defend, indemnify and save
harmless the Lessor and its successors and assigns from and against:

(2) any and all loss or damage of or to the Equioment, usual
wear and tear excepted, and

(b) any claim, cause of a.ction, damages, liability, cost or
expense (including counsel fees and costs in connecction therewith)
which may be incurred in any manner by or for the account of any
of them (i) relating to the Equipment or any part therecof, including
without limitation, the construction, purchase, delivery,
installation, ownership, leasing or return of the Equioment or as
a result of the use, maintenance, repair, replacement, operation
or the condition thercof (whether defects are latent or discoverable
by the Lessor or by the Lessee), (1i) by rcason or as the result
of any act or omission of the Lessee for itself or as agent or
attorney-in-fact for the Lessor hereunder or (iii) as a result of
claims for patent infringements.

6.2 Tax Indemnification. In the event that the investment credit or
any part thereof, allowed by Section 38 and related Sections of the Internal Reve-
nuc Codc of 1954, as now in effcct, is lost to the Lessor with respect to the Equip-~
ment either (a) because the Equipment or any item thercof shall be used or opera-
ted during the term or prior to the term of this Lease by the Lessee, any sub-
lessee from the Lessee, any unit of the United States Government, or any
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person, corporation, association or olher entity, or (b) becausec of any action or

omission by the Lcssce, any sublessee from the Lessce, any unit of the United

States Government, or any person, corporation, association or other cntity, or

(c) because the right to usc the Lquipment or any item thereof shall have been

or shall be transferred, then the Lessce shall pay to the L.essor a sum which \
after deduction of all taxes required to be paid by the Lessor in resoect to the I\
receipt thercof under the laws of the United States or any opolitical subdivision ‘.
thercof, shall equal the amount of any such crecdit so lost, together with all

interest or penalty which may be assessed by the United States government in

conncction with the loss of such investment credit; provided, however, that

the Lessce shall not be required by the terms hercof to indemnify the Lessor

for the loss of the investinent credit where there has been a casualty loss as

defined in Scction 11 hercof, and where the Lessce has paid in full the casualty

value for the Equipment, but in that event the Lessce shall pay to the Lessor

an amount equal to any penalty or interest which may be assessed against the

Lessor as stated above.

6.3 Continuation of Indemnitics and Assumnotions. The indemnities

and assumptions of liability in this Section { coatained shall continue in full force.
and cffect notwithstanding the termination of this Lease, or the termination of

the term hercof in respect of any one or more Items of Equipment, whether by
expiration of time, by operatioa of law or otherwise; provided, however, that
such indemnitics and assumption of liability shall not apoly in respect of any
maliters referred to in subsection (a) or clause (i) or (ii) of subsection (b)

of Scction 6.1 hereof, occurring after the termination of this Lease, except for
any such matters occurring after the termination arising in connection with the

Lessce's assem bling, delivering, storing or transporting of the Equipment as oro-
vided in Secctions 13 or as the case may be, 15, hereof. The foregoing does not
guaranty a residual value. The Lessec shall be entitled to control, and shall
assume full responsibility for, the defense of such claim or liability..

SECTION 7. RULES, LAW AND REGULATIONS.

The Lessee agrees to comply with all governmental laws, regulations, require-
ments and rules (including the rules of the United States Department of Transportation)
with respect to the use, maintenance and operation of each Item of Equipment subject
to this Lease. In case any equipment or appliance is required to be installed on such
Item of Equipment in order to comply with such laws, regulations, requirements and
rules, the Lessee agrees to make such changes, additions and replacem ents, unless
such expenditure in the opinion of Lessor and Lessee would be so onerous as to cause
such Equipment to be economically unserviceable under Section 11.1.

SECTION 8. USE AND MAINTENANCE OF FQUIPMENT.

From and after the date hcreof until the termination of this Lease, the
possession, use, operation and maintenance of the Equipment shall be at the
sole expense of the Lessce. The Lessce shall use the Equipment only in the
manner for which it was designed and intended and so as to subject it only to
ordinary wear and tear. The Lessce shall, at its own cost and expense, maintain
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and kecp the Equipment in good order, condition and repair, ordinary wear and
tear excepled, suitable for use in interchange. The Lessee shall not modify any
Item of Equipment without the written authority and approval of the Lessor which
shall not be unrcasonably withheld. Any parts installed or repolacements made
by the Lessce upon any Item of Equipment shall be considered accessions to such
Item of Equipment and title thereto shall be immediately vested in the Lessor,
without cost or expense to the Lessor.

SECTION 9. LIENS ON THE EQUIPMENT,

The Lessee shall pay or satis{y and discharge any and all claims
against, through, or under the Lessce and its successors or assigns which, if
unpaid, might constitute or become a lien or a charge upon the Equioment, and
any liens or charges which may be levied against or imposed upon any [tem of
Equipment as a result of the feilure of the Lessce to perform or observe any
of its covenants or agreements under this Lease, but the IL.essee shall not be
required to pay or discharge any such claims so long as it shall, in good faith
and by appropriate legal procecedings contest the validity thereof in a reason-
able manner which will not affect or cadanger the title and interest of the
Lessor to the Equipment. The Lessec's obligations under this Section 9 shall
survive termination of the Lease. ’

SECTION 10. FILING, PAYMENT OF FEES AND TAXES,

10.1 Filing. Prior to the delivery and acceotance of the first Item of
Equipment, the Lessee will, at its sole exvense, cause this Lease and any Se-
curily Agrecment executed by the Lessor with respect to the Equipment or the
Lease to be duly {iled, registered or recorded in conformity with Section 20c
of the Interstate Commerce Act and in such other places within or without the
United States as the Lessor may reasonably request for the protection of its
title or the security interest of the Secured Party and will furnish the Lessor
proof thercof. The Lessce will, from time to time, do and perform any other
act and will execute, acknowledge, deliver, {file, register and record (and
will re-file, re-register, or re-record whenever required) any and all further
instruments required by law or reasonably requcsted by the Lessor, for the
purposc of protecting the Lessor's title to, or such Secured Party's security
interest in, the Equioment to the satisfaction of the Lessor's or such Secured
Party's counsel or for the purpose of carrying out the intention of this Lease,
and in coanection with any such action, will deliver to the Lessor proof of
such filings and an opinion of the Lessee's counsel that such acticn has been
properly taken. The Lessee will pay all costs, charges and exoenses incident
to any such filing, re-filing, registering, re-registering, recording and re-
recording of any such instruments or incident to the taking of such action.

10.2 Payment of Taxes. The Lessce, or the Lessor at the Lessee's
expensc, shall report, pay and discharge when due all license and registra-
tion fees, assessments, sales, use and property taxes, gross receipt taxes
arising out of receipts from usc or operation of Equipment, and other taxes,
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fces and governmental charges similar or dissimilar to the foregoing including
any such tax incurred or payable in conncclion with the sale of the

Lquipment (excluding any nel income tax, provided that the Lessce agrees to
pay that portion of any such nct income tax which is in direct substitution for,
or which relieves the Lessee from, a tax which the Lessce would otherwise be
obligated to pay under the terms of this Scction), together with any oenaltlies or
interest t hercon, imposed by any state, federal or local government uoon any
Item of Equipment aud whether or not the same shall be asscssecd against or in
the namec of the Lessor, or the Lessece; oprovided, however, that the Lecssee
shall not be required to pay or discharge any such tax or assessment (i) so long
as it shall, in good faith and by aporopriate legal orocecdings, conltest the vali-
dity thercof in any reasonable manner which will not affect or cndanger the title
and interest of the Lessor to the Equioment; however, the Lessee shall reimburse
the Lessor for any damages or expeases resulting from such failure to pay or
discharge, or (ii) as to assessments against or in the name of anyone other than
the Lessee, until 20 days after written notice thereof shall have been given to
the Lessce.

SECTION 11. PAYMENT FOR CASUALTY OCCURRENCE OR EQUIPMENT
UNSERVICEABLE FOR USE. ‘

v

11.1 Duty of Lessece to Notify Lessor. In the event that any Item of
Equipment shall be or become lost, stolen, desiroyed, or, in the ooinion of the

Lessec, irreparably damaged, or in the opinioa of both the Lessor and the Lessee,
obsolete or cconomically unserviceable for usc from any cause whatsoever, or
shall be requisitioned or taken over by any gove rnmental authority under the power
of ernincent domain or otherwise during the term of this Lease (any such occurrcnce,
except {for any rcquisition which by its terms does not exceed the remaining term
of this Lease,*being hereinafter called a Casualty Occurrence), the Lessce shall
promptly aud fully (aftex it has knowledge of such Casualty Occurrence) inform

the Lessor in regard thereto. s

11.2 Swum Pavable for Casualtv T.oss. When the aggregate Casualty
Vaiue (as herein defined) of Items of Equipment described in any given Schedule
having suffered a Casualty Occurrence (exclusive of Ttems of Equioment des- | .
cribed in such Schedule having suffered a Casualty Occurrence with resnect
.to which 2 payment shall have been madc to the Lessor pursuaat to this Section
11) shall exceced $150,000, the Lessce, on the next succceding Rent Payment

Date, or at the end of the term, shall pay to the Lessor a sum equal to the Casualty
Value of such Item or Items of Equipment as of the date of such payment.

11.3 Reat Termination. Upon (and not until) vayment of the Casualty

Value in respect of any Ilem or Items of Equipment, the obligation to pay rent
for such Item or Items of Equipment (including the Periodic Rent instailment
Gdue on the Casualty Value payment date) shall terminate, but the Lessce shall
continue to pay reat for all other Items of Equipment. The Lessce shall pay
when due all reat payments as to an Item or Items due prior to the date on
which the Casually Valuc thereof is payable.

% which the Lessee elects by written notice to Lessor to not be treated as a Casualty
Occurrence -7 ) :




11.4 Disposition of Equipment. Upon the happening of a Casualty Occurrence
where there shall be no sum payable under Section 11.2 or if any sum will be payable
under such Section upon prepayment of such sum and providing there exists and is
continuing no default under this Lease, Lessor shall convey title by Bill of Sale to such
Equipment to Lessee on an "as is'' "'where is'" basis, provided however, Lessor agrees
upon such conveyance to have the lien of any mortgage or trust deed or a lien in the
nature of a mortgage to which Lessor is a party released as to such Equipment within
a reasonable time thereafter.

»

11.5 Casualty Prior to Commencement of Accrual of Periodic Rent.,
In the event the Lessee shall have notified the Lessor that an Item or [tems of
Equipment have suffered a Casualty Occurrence 15 days or more prior to the
commeacement of accrual of Periodic Rent hereunder with respect thereto,
the Casualty Value for such Item or Items shall be an amount equal to its cost
plus the Interim Rent therefor to the date of payment of such Casualty Value,
which date shall be not more than 15 days after the date of nontice to the Lessor
of such Casualty Occurrence. If the Lessec shall have notified the Lessor that
an Iltem or Items of Equipment have suffered a Casualty Occurrence less than .
15 days prior to the commencement of accrual of Periodic Rent hercunder with
respecl thercto, the date of such Casualty Occurrence for such Item or Items
shall be deemed to be one day before the due date of the first installment of
Periodic Rent, )

11.6 Casualty Value. The Casualty Value of cach Item of Equioment
shall be an amount determined as of the date the Casualty Value is paid as pro-
vided in this Section 11 (and not the date of the Casualty Occurrence) equal to

that percentage of the acquisition cost to the Lessor of such Item of Equipment
as set forth in the Schedule of Casualty Value attached hereto as Schedule B.

11.7 Lessce's Liabilitv. The Lessce, except as hereinabove in this
Section 11 provided, shall not be released from its obligations hereunder in the
event of any Casualty Occurrcnce to any Item of Equipment after the date .
hereof. ‘

11.8 Emincnt Domain. In the event that during the term of this Lease
ihec usc of any Jtem of liquivment is requisitioned or taken by any governmental
authority under Lhe power of emineat domain or otherwise for a neriod which
docs not exceed the remaining term of this Leasc, the Lessce's duty to oay
reat shall continue for the duration of such requisitioning or taking. The Lessee
shall be entitled to receive and retain for its own account all sums payable for
any such oeriod by such governmental authority as compensation for requisi-
tion or taking of possession to an amount equal to the rent paid or payable here-
under for such period, and the balance, if any, shall be payable to and retained

by the Lessor as its sole property, or Lessee upon written notice to Lessor, may
elect to treat such taking as a Casualty Occurrence as provided in Section 11.1, and
Lessor shall assign all such sums gy the right thereto to Lessee.
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SECTION 12, ANNUAL REPORTS.

12.1 Duly of LLessce to Furaish, On or before May 1 in each year, com-
mencing with the vear 1973, the Ilessce will furnish to the Lessor or its assigns C
an accurate statement, as of the preceding calendar year (a) showing the amount, '
description and numbers of the I[tems of Equipment then lecased hereunder, the
amount, description and numbers of all Items of Equipment that may have suf-
fered a Casualty Occurrence during the preceding 12 months {(or since the date
of this Lecase, in the case of the first such statement), and such other informa-
tion regarding the condition or repair of the Equipment as Lessor may reason-
ably request, aand (b) stating that, in the case of all Equipment reoainted during
the period covered by such statement, the markings required by Section 4.2 : i
hereof shall have been preserved or replaced. -

12.2 Icssor's Insvection Rights. The Lessor or its assigns shall !
have the right, at its sole cost and exoense, by its authorized representative, ' '
to inspect the Equipment and the Lessce's records with resoect thereto, at
such times as shall be rcasonably necessary to confirm to the Lessor or its
assigns the existence and proper maintenance thereof during the continuance

of this Lease.

SECTION 13. RETURN OF EQUIPMENT UPON EXPIRATION OF TERM,

Duty of Lessee to Return Equipment. Upon the expiration of the term
of this Lease with respect to any Item of Equipment, the Lessee will, at its own
cost and expense, at the request of the Lessor, deliver possession of such Item
of Equipment to the Lessor upon such storage tracks of the Lessee as the Lessor
may designate, or in the absence of such designation, on such storage tracks of the
Lessee or of another party, as the Lessee may select, and permit or arrange for the
Lessor to store such Item of Equipm ent on such tracks for a period not exceeding
180 Days and transport the same at any time within such 180 Days period to any rea-
sonable place on the lines of any railroad within the United States*for shipment, all
as directed by the Lessor upon not less than 30 days' written notice to Lessee. All
movement and storage of ecach such Item is to be at the risk and expense of the Lessee.
During any such storage period the Lessee will permit or arrange for the Lessor or
any person designated by it, including the authorized representative or representatives
of any prospective purchaser of any such Item, to inspect the same. The assembling, |
delivery, storage and transporting of the Equipment as hereinbefore provided are of the
essence of this Lease, and upon application to any court of equity having jurisdiction
in the premises the Lessor shall be entitled to a decree against the Lessee requiring
specific performance of the covenants of the LLessee to so assemble, deliver, store

and transport the equipment.

SECTION 14. DETAULT,

14.1 Ivents of Default. If, during the continuance of this Lease,
onc or morc of the following eveuts (""Eveats of Default') shall occur:

* At an expense not greater than the cost to return to Chicago
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(a) Default shall be made in the payment of any part of the
rental provided in Scction 2 hereof and such default shall continue
{or ten days;

(b) The Lessee shall make or permit any unauthorized as-
signment or transfer of this Lease, or of possession of the Equip-
ment, or any portion thereof, and shall fail or refuse to cause
such assignment or transfer to be cancelled by agreement of all
parties having any interest therein and to recover possession
of such Equipment within 30 days after written notice from the
Lessor to the Lessee demanding such cancellation and recovery
of possession;

(c) Default shall be made in the observance of performance
of any other of the covenants, conditions and agreements on the
part of the Lessee contained herein and such default shall continue
for 30 days after written notice from the Lessor to the Lessee,
specifying the default and demanding the same to be remedied;

(d) Any proceedings shall be commenced by or against
the Lessee for any relief under any bankruptcy or insolvency
laws, or laws relating to the relief of debtors, readjustments
of indebtedness, reorganizations, arrangements, compositions
or extensions (other than a law which does not permit any re-
adjustment of the obligations of the Lessee hereunder), and,
if instituted against the Lessee, are consented to or are not
dismissed within 60 days after such proceedings shall have
been commenced;

Then, in any such case, the Lessor at its option, may:

(1) Proceed by appropriate court action or actions, either at law or
in equity, to enforce performance by the Lessee of the applicable convenants of
this Lease or to recover damages for the breach thereof; or ‘

(2) by notice in writing to the Lessee, terminate this Lease, where-
upon all right of the Lessee to the use of the Equipment shall absolutely cease
and terminate as though this Lease had never been made, but the Lessee shall
remain liable as hereinafter provided; and thereupon, the Lessor may by its
agents enter upon the premises of the L.essee or other premises where any
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of the Equipment may be located and take posscssion of all or any of such Equioment

and thenceforth hold, possess and enjoy the same free from any right of the Lessce,

or its successors or assigns, to use the Equioment for any ournosec whatever, but

the Lessor shall, nevertheless, have a right to recover from the Lessee any and

all amounts which under the terms of this I.ecase may be then due or which may have
accrued to the date of such termination (computing the rental for any number of days

less than a full rental period by a fraction of which the numerator is such accrued

number of days and the denominator is the total number of days in such full rental

period) and also to recover forthwith from the Lessece (i) as damages for loss of

the bargain and not as a penalty, a sum, with respect to cach Item of Equipment,

which represents the excess of the present worth, at the time of such termination,

of all rentals for such Item which would otherwise have accrued hereunder from

the date of such termination to the end of the term of this Lease over the then

present worth of the then fair reatal value of such Item for such period comouted

by discounting from the end of such term to the date of such termination rentals

which the Lessor rcasonably estimates to be obtainable for the use of the Item

during such period, such present worth to be computed in each case on a basis of

a 4.32% per annum discount, compounded semiannually from the respective dates

upon which rentals would have been payable hercunder had this Lease not been

tcrminéted, (ii) any damages and expenses including reasonable attorney's feecs,

in addition thereto which the Lessor shall have'sustained by reason of the breach

of any covenant or covenants of this Lease, other than for the payment of rent;

and (iii) any damages and expenses, including reasonable attorneys' fees, in addi-

tion thereto which the Lessor shall have sustained by reason of the breach of any |
covenant or covenants of this Lease other than for the payment of reatal, includ-
ing, without limitation, an amount which, after deduction of all taxes required to
be paid by the Lessor in respect of the receipt thereof under the laws of the United
States or any political subdivision thereof, shall be equal to any portion of the
investment credit allowed by Section 38 of the Internal Revenue Code of 1954, as
amended, lost by the Lessor as a result of the sale or other disoosition of any
Units by the Lessor after repossession or return thereof to-the Lessor upon the
occurrence of an Event of Default. ‘

14.2 Cumulative Remedies. The remedies in this Lease provided in ‘
{favor of the Lessor shall not be deemed exclusive, but shall be cumulative and
shall be in addition to all other remedies in its favor existiag at law or in ecquity.
The Lessce hereby waives any mandatory requirements of law, now or hercafter
in cffect, which might limit or modify any of the remedies, hcerein provided, to
the extent that such waiver is permitted by law. The Lessce hereby waives any
and all existing or future claims of any right to assert any off-sct against the

rent paymeats due hereunder, and agreces to make the rent nayments regardless
of any off-sct or claim which may be asserted by the Lessce on its behalf in
connection with the lease of the Equipment.

‘ 14.3 Lessor's Yailure to FExercise Richts. The failure of the Lessor
to excrcise the rights granted it hereunder upon any occurrence of any of the con-
tingencies sct forth herein shall nol constitute a waiver of any such right unon
the continuatioa or recurrcnce of any such coatingencics or similar contiagencies.
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SECTION 15. RETURN OF FEQUIPMENT UPON DEFAULT.

15.1 Lessce's Duly to Return. If the Lessor shall terminate this
Leasc pursuant to Scction 14 hereof, the Lessce shall forthwith deliver nos-
session of the Equipment to the Lessor. For the opurposc of delivering pos-
session of any Iltem of Equipment to the Lessor as above required, the Lessee
shall at ils own cost, cxpense and risk (except as hercinafter stated):

(a) Forthwith place such Equipment in such reasonable
storage place on the Lessee's storage tracks as the Lessor may
designate or, in the absence of such designation on such storage
tracks of Lessee or of another, as the Lessee may select;

(b) Permit or arrange for the Lessor to store such Equipment
in such reasonable storage place for a period not exceeding 180 days
at the risk of the Lessee; and

(¢) Transport the Equipment, at any time within such
180 Days' period, to any place on the lines of any railroad with-
in the United States*for shipment, all as the Lessor may reason-
ably direct upon not less than 30 days' written notice to the
Lessee. *At an expense not greater than the cost of return to Chicago.

15.2 Intention of Parties. The assembling, dclivery, storage and
trahsporting of-the Equipment as hereinbefore provided are of the essence of
this Lecase, and upon application to any court of equity having jurisdiction in
the premises, the Lessor shall be entitled to a decree against the Lessce
requiring specific performance of the covenants of the Lessee so as to as-
semble, deliver, store and transport the Equipment.

15.3 Lessor Appointed ILessee's Agent. Without in .any way limiting
the obligations of the Lessee under the forcgoing provisions of this Section 15,
the Lessce hereby irrevocably appoints the Lessor as the agent and attorney of
Lessee, with full power and authority, at any time while the Lessce is obligated
.v celiver pcssession of any Items of Equipment to Lessor, to demand and ta st

ssessicn . such iiem in the name and on behalf of Lessce from whosoever
e BC L . uT.z i POSSCSELIA of suc.t Itern.
TN TS o LENS

NN - ddaisedes ™

v.e Leasc shall be assignanic in whole sy Lessor withoui
the conscnt of Lessce, but Lessce shall be under no obligation to any assignee
of the Lessor except upon written notice of such assignment from the Lessor.
In the cveat that separate assignments are exccuted by the Lessor in resovect
of this Lcase and the rental and other sums due and to become duc hercunder,
insofar as the same relate to Items of Equioment described in sevarate Schedules
herecto the Lessor and the Lessce agree that so long as such scoarate assignments
remain in force and effect this Lease shall be deemed to be and shall be construed
as a divisible and severable contract between the Lessor and the Lessce for the
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leasing of FEquipmcent covered by each such separate assigament, all to the same
“extent and with the same force and clifect as though a separate lease had been
entcred into by the Lessor and the Lessce in respect of such Equinment. Uoon
notice to the Lessce of any such assignment the rent and other sums payable by
the Lesscee which are the subject matter of the assignment shall be paid to the
assignce. Withoul limiting the foregoing, the Lessce further acknowledges and
agrces that (i) the rights of any such assignee in and to the sums payable by

the Lessce under any provisions of this Lease shall not be subject to any abate-
ment whatsoever, and shall not be subject to any defense, set-off, countecrclaim
or rccoupment whatsocver whether by reason of or defect in Lessor's title,

or any interruption from whatsoever causc (other than from a wrongful act of
the assignce) in the use, opecration or posscssion of the Equipment or any part
thereof, or any damage to or loss or destruction of the Equipment or any part
thercof, or by rcason of any other indebtcdness or liability, howsoever and
whencver arising, of the Lessor to the Lessee or to any other verson, firm or
corporation or to any governmental authority or for any cause whatsoever, it
being the intent hercof that, except in the event of a wrongful act on the part of
the assignee, the Lecssee shall be unconditionally and absolutely obligated to pay
the assignee all of the rents and other sums which are the subject matter of

the assignment, and (ii) the assignee shall have the sole right to exercise all
rights, privileges and remedics (either in its own name or in the name of the
Lessor for the usc and benefit of the assignec) which by the terms of this lease
are permitted or orovided to be exercised by the Lessor.

-

SECTION .7 ASSTGNMENTS BY LESSEE: USE AND POSSESSION,

17.1 Lessee's Rights to the quiopment., So long as the Lessee shall
not be in default under this Lease, the Lessee shall be entitled to the possession
and use of the IEquipment in accordance with the terms of this Lease, but, with-
out the prior written consent of the Lessor, the Lessce shall not*assign, trans-
fer or encumber its leaschold interest under this Lease in any of the Equioment
(except to the extent that the orovisions of any Mortgage now or hereafter
created on any of the property of the Lessee may subject such lease-
hold interest to the lien thercof). The Lessee shall not, without the prior
written consent of the Lessor, part with the possession or control of, or suffer
or allow to pass out of its posscssion or control, any of the Equipment, except
to the extent permitted by the orovisions of Section 17.2 hereof, *otherwise

17.2 Use and Possession By Others. So long as the Lessee shall not be
in default under this Lease, the Jl.essee shall be entitled to the possession of the Equip-
ment and to the use thereof upon the lines of any railroad in the United States*in the .
usual interchange of traffic and may permit the Equipment to be used by any such
railroad company for the shipment of products in accordance with the specifications
of the manufacturers and may further permit the Equipment to be so used (whether
or not under written sublease) by any other shipper of such products in the normal
operation of Lessor's business as now conducted; but only upon and subject to all
the terms and conditions of this Lease. No assignment, sublease or interchange

* and Canada




entered into by the Lessee hereunder shall relieve the Lessee of any liability or obliga-
tions hereunder which shall be and remain those of a principal and not a surety.

17.3 Merger, Consolidation or Acquisition of Lessee. Nothing in this Section
17 shall be deemed to restrict the right of Lessee to assign or transfer its leasehold
interest under this Lease in the Equipment or possession of the Equipment to any corpora-
tion (which shall have duly assumed the obligations hereunder of Lessee) into or with
which the Lessee shall have become merged or consolidated or which shall have acquired
the property of Lessee as an entirety or substantially as an entirety.

17.4 Predominent Use. The Lessee shall always use or cause the Equipm ent to
be used in a manner so that it will not be ""used predominently outside the United States"
within the meaning of §48 (a) (2) (A) of the Internal Revenue Code of 1954, as amended
or any successor section thereto.

‘SECTI’ON 18. OPINION OF LESSEE'S COUNSEL.

Concurrently with the delivery and acceptance of the first Item of Ejquipment
hereunder, the Lessee will deliver to the Lessor five counterparts of the written
opinion of counsel for the LLessee addressed to the Lessor, and to any assignee under
Section 16 of which the Lessee has notice, in scope and substance satisfactory to the
Lessor, to the effect that:

(a) The Lessee is a corporation legally incorporated and validly
existing, in good standing, under the laws of the State of Delaware}

"(b) The Lessee has the corporate or other power and authority
to own its property and carry on its business as now being conducted
and is duly qualified to do business as a foreign corporation in all states
in which such qualification is necessary to carry out the terms of the Lease;

(c) This Lease and the Purchase Agreements have been duly
authorlzed executed and delivered by the Lessee and constitute
the valid, legal and binding agreements of the Lessee enforceable
in accordance with their respective terms;

(d) This Lease has becen filed and recorded with the Interstate
Commerce Commission pursuant to Section 20c of the Interstate Commerce
Act and no other filing, recording or depositing is necessary to protect
the Lessor's title to the Equipment;

(e) No approval, consent or withholding of objection is required
from any public regulatory body with rcspect to the entering into or
performance of the Railroad Equipment Purchase Agreements or of this
Lecase;

(f) The execution and delivery by Lessee of the Railroad Equipment
Purchase Agreements and this Lease do not violate &ny provision of any
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law, any order of any court or governmental agency, the Charter or
By-laws of the Lessce, or any indenture, agrcement, or other instru-
ment to which Lessee is a party or by which it, or any of its property

is bound; and will not be in conflict with, result in the brcach of, or con-
stitute (with due notice and/or lapse of time) a default undcer any such
indenture, agrecement, or other instrument, or result in the crcation

or imposition of any lien, charge or encumbrance of any nature whatso-
ever upon any of the property or assets of Lessee, except as contemplated
and permitted hereby; and

(g) As to any other matters which Lessor shall reasonably request.

SECTION 19.° INTFL\EST ON OVERDUE RENTALS AND AMOUNTS PAID BY
LESSOR.

Anything to the contrary herein contained notwithstanding, any non-
payment of rentals due hereunder, or amounts expended by the Lessor on behalf
of the Lessec, shall result in the obligation on the part of the Lessee to pay also
an amount equal to 91/4% (or the lawful rate, whichever is less) of the overdue
rentals and amounts expended for the period of time during Wthh they are over-
due or expended and not repaid.

SEC TION 20, NOTICES.

Any notice required or permitted to be given by either party hereof to
the other shall be deemed to have been given when deposited in the United States
mails, certified first class postage prepaid, addressed as follows:

If to the Lessor: B ank of Delaware
300 Delaware Avenue
Wilmington, Delaware 19899

If to the Lessee: North American Car Corporation
77 South Wacker Drive .
Chicago, Illinois 60606 1

or addressed to either party at such other address as such party shall hereafter
furnish to the other party in writing.

SECTION 21. EXECUTION IN COUNTERPARTS.

This Lease, and any lecase supplemental hercto, may be executed in
several counterparts, each of which so executed shall be deemed to be an original
and in each case such counterparts shall constitute but one and the same instrument.
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SECTION 22. LAW GOVERNING.

This Lease shall be construed in accordance with the laws of Pennsyl-
vania; provided, however, that the parties shall be eatitled to all rights conferred
by an applicable federal statute, rule or regulation.

SECTION 23. OPTION TO PURCHASE OR EXTEND LEASE

23.1 Terms. Provided that the Lessce is not in default, Lessec shall
have the following option to purchase:

(a) The Lessece shall have the right to purchase all but
not less than all of the Equioment then lecased hercunder at the
expiration of the original or any extended term at a price equal*
to the '"fair market value' (as defined). The l.essec shall give
the Lessor written notice 180 Days orior to the end of the original
or any extended term of its election to exercise the purchase
option provided for in this Scction. Payment of the option price
shall be made at the place of payment sovecified in Section 2
hercof in funds there current against delivery of a bill of sale
transferring and assigning to the Lessee all right, title and
interest in the Lessor in and to the Equipment and containing
a warranty against liens or claims of persons claiming by,
through or uader the Lessor exceot liens and claims which the
Lessee assumed or is obligated to discharge under the terms
of the Leasc. The Lessor shall not be required to make any
represcatation or warranty as to the condition of the Equioment
or any other matters.

(b) The "fair market value' shall be an amount mutually
agreed upon by the Lessor and the Lessce; orovided that if the
Lessor and the Lessee are unable to agree upon the fair market
value of the Equipment within 30 days after receipt by the Lessor
of the notice of the Llessec's election to exercise the purchase .
option, the fair market value shall be determined by an aporaiser
selccted by mutual agreement of the Lessor and the Lessce. If
the Lessor and the Lessec arce not able to agree upon an appraiser,
or if the fair market value is not so determined within 90 days
after receipt by the Lessor of the Lessece's election to purchase,
the same shall be determined by each selecting an appraiser and each of
latter selecting a third appraiser. The decision of the three appraisers
shall be submitted in 30 days and the cost thereof shall be at the expense
of the Llessee. The fair market value as finally determined shall bear in-
terest for the period, if any, from the date of expiration of this Lease to
the date of payment at the rate of 9 1/4% per annum, except that Lessor
may terminate Lessee's option to buy hereunder if such amount is not
determined and paid as promptly as practicable.
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(c) Unless the Lessce has extended the term as hereinafter
provided or given the Lessor 180 Days noticec as required in
connection with exercise of the foregoing option, all the Equip-
ment then leased hercunder shall be returned to the Lessor in
accordance with Section 13 hereof, unless Section 23. 4 applies.

23.2 Election to Purchase. Notwithstanding any election of the
L.essee to purchase, the provisions of Section 11 hereof shall continue in full
force and effect until the date of purchase and the passage of ownership of the
Equipment purchased by the Lessee upon the date of purchase unless the purchase
price has been agreed upon by the parties pursuant to this Section 23 or is dictated
by Section 23.4, in which event such purchase price shall govern.

23.3 Option to Renew. As an alternative to the foregoing option to
purchase, the Lessee shall have the option to extend the terms of the Lease as
to all but not less than all Equipment then under lease hereunder for one addi-
tional five year period (the rent continuing to be payable semiannually in arrears).
1f the Lessee chooses this alternative he shall give the same notices as provided
in Section 23.1 (2) before the end of the then current term. The rentals shall
be 1.725% per semiannual period for the five year term (multiplied by the Total
Purchase Price per Item of Equipment) or the 'fair rental value'' whichever
is higher. The fair rental value shall be determined by appraisal under the
procedure referred to in Section 23.1 (b).

23.4 Required Purchase Price. Anything in this Section 23 to the
contrary notwithstanding, the purchase price at the end of the initial or original
term shall not be less than twelve per cent (12%) of the Total Purchase Price
of the Equipmenijadditionally, if the Lessee fails to exercise its option to ex-
tend the term and fails to initiate the determination of fair market value for
the purposes of exercising its option to purchase at that time, Lessor shall have
the option to require Lessee (i;_'put") to purchase the Equipment at that minimum
price by giving notice to Lesse® to that effect 60 days prior to the end of the
initial term and the terms of Section 23.] shall govern the payment, bill of sale,
representations and warranties, and interest rate.

SECTION 24. HEADINGS.

All Section headings are inserted for convenience only and shall
not affect any construction or interpretation of this Lease.

IN WITNESS WHEREOF, the parties hereto have caused this Lease
to be executed by their respective officers thereunder duly authorized and their ‘
corporate seals to be hereto affixed as of the day and year first above written.




(Corporate Seal)

Attest:

o

Assistant Secretary

(Corporate Seal)

Attest:

s

"' AssistantSecfetary
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STATE OF m%% e )

Ck‘ s P i ] ) $s.
counTy oF /i Cadtis )
On this aZjA day of /:D‘g » 1972, before me personally
appcarcd .7 - Wh' , to me personally known, who being by
me duly sworn, says that he is the Vice President of £/MI oF 3‘“ AL L

, that one of the seals affixed to the foregoing
instrument is the corporate scal of said corporation, that said instrument was
signed and sealed on behalf of said Corporation by authority of its Board of
Dircctors; and he acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation.

I
Kans 00 58 77_5wxzhdf
(SEAL) ’

My commission expires: WMy Commission Expiras November 12, 1977

STATE OF O O R AP )
) ) ss.

COUNTY OF oo ) :

~
On thls L // day of CF ke by, 1972, before me personally

appeared Tl A Llese ges o 7, e d , to me personally known, who being by

me duly sworn, says that he is’ 'the b e of North American r

Car Corporation, that one of the seals affn:ed to the forego:mg instrument is the i‘

corporate seal of said corporation, that said instrument was signed and sealed on . -

-ehalf of said corporation by authority of its Board of Directors; and he acknow-
-aedged that the execution of the foregoing instrument was the free act and deed
of said corporation.

(SEAL)

My commission expires: My commission expires Mar. 16, 1975




IExhibits to Lease Schedules to Lease

1 - Certificate of : . A - List of Equipment
Acceptance B - Schedule of Casualty Value




SCHEDULE A

DESCRIPTION OF EQUIPMENT: 100 70-Ton, 50'6" Thrall-Door Box
Cars, built by Thrall, at an estimated
cost of $25,000. per unit, or a total
of $2,500,000., bearing identification
numbers 4542 through 4606, inclusive,
1050 through 1074, inclusive, and
3000 through 3009, inclusive;

and
200 100-Ton 4,427 cu. ft. covered
Hopper cars built by Pullman-Standard,
at an estimated cost of $18,320. per
unit or a total of $3,664, 000., bearing
identification numbers 50300 through
50499, inclusive.

O TSIDE DELIVERY DATE: July 20, 1972

)t L +ER TC North American Car Corporat:on
(as designated by it)

RENT PERIOD: Twenty (20) years commencing six (6)
months prior to the first rental payment.

PERIODIC RENT: . 40 semi-annval rent payments, in arrears:
at 2,5575% of the original cost of each item
fof the first 14 rental periods and 4. 7397%
of the original cost of each item for the
next 26 rental periods.

DAILY INTERIM RENT: $ 3.55 per item for the Box Cars
’ and
$ 2.60 per item for the Hopper Cars

RENEWAL TERM: 10 additional semi-annual periods at 1.725%
of the original cost or fair rental by appraisal.

Note: In the event the price of any Items covered by this Schedule is greater
or less than the amount shcwn above, the rentals for such Item shall be ratably in-
creased or reduced.

Lessee: North American Car Corporation

lL.essor: Bank of Delaware

Manufacturer: As above

Lessor's Assignee and Secured Party: The First Pennsylvania Banking and
Trust Company, Trustee




SCHEDULE B

SCHEDULE OF CASUALTY VALUES

% of Acquisition Costs

Prior to Periodic Rental Payment Date:

0 =-J0 U h WN

b et e e
s W N = OO

R

*
Lo

i9
20.
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
Thereafter

%
109.9250
112.1693
114.1952
116.0203
117.6376
114.1003
115.3301
116.3808
117.2465
112.9795
113.5059
113.8784
114.0920
109.2264
107.0378
104.7228
102.2791
99,7217
97.0496
94,2776
91. 4051
88. 4480
85. 4055
82.2944
79.1140
75. 8816
72.5973
69.2603
65.8714
62.4300
58.9364
55.3904
51.9245
48,1423
44, 4405
40, 6882
36.8831
32.0242
23.2193
15.0000
15,0000




CERTIFICATE OF ACCEPTANCE
Under Equipment Lease dated as of February 1,
1972 and Railroad Equipment Purchase Agreements
dated as of February 1, 1972

The undersigned, being the duly authorized representative of
Bank of Delaware
(the "Owner'') and of North American Car Corporation (the '"Lessee'"), hereby certi-
fies that the following units of railroad equipment, referred to in the Railroad Equip-
Purchase Agreements (the '"Purchase Agreements') between the Owner and Pullman-
Standard and Thrail ("Manufacturers') and in the Lease of Railroad Equipment (the
"Lease'') between the Owner and the Lessee, each dated as of February 1, 1972:

Description: |

|
Total No. Lessee's Identifying g
of Items Nos. Date

have been duly delivered in good order by the respective Manufacturer and duly in-
spected and accepted by the Undersigned on the respective dates shown above on
behalf of the Owner and in turn have been duly delivered by the Owner to the Lessee
and have been duly inspected and accepted by the undersigned on said dates on be-
half of the Lessee as conforming in all respects to the requirements and provisions
of the Purchase Agreements and the Lease.

The undersigned further certifies that at the time of its delivery to the
Owner and the Lessee each unit of railroad equipment covered by this Certificate
was properly marked on each side thereof with the legend provided in the Purchase
Agreements and Section 4.2 of the Lease. '

Dated: 197 .

Duly authorized representative of
Bank of Delaware

and North American Car Corporation

EXHIBIT 1
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