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MANUFACTURING AGREEMENT

Dated as of April 1, 1972

among

BETHLEHEM STELEL CORPORATION

THE BANK OF NEW YORK

and

CANADIAN NATIONAL RAILWAY COMPANY

Covering 43 70-ton 89'4" Flush Deck Flat Cars




MANUFACTURING AGREEMENT dated as of
April 1, 1972, among Bethlehem Steel COrporation,‘
a Delaware corporation, named in Item 1 of
Schedule I hereto (hereinafter called the
Manufacturer), THE BANK OF NEW YORK, a New York

corporation (hereinafter called the Company)

and CANADIAN NATIONAL RAILWAY COMPANY, a cor-

poration under the laws of Canada (hereinafter

called the Lessee).

WHEREAS the Manufacturer agrees to construct, sell
and deliver to the Company and the Company agrees to purchase
the units of new, standard gauge railroad equipment described
in Schedule II attached heretc .(hereinafter called the Equip-
ment); and

WHEREAS in consideration of the execution and
delivery of this Agrecment, the purchase agreemnents or pur-
chase orders, if any, heretofore executed between the Lessee,
the Manufacturer or others covering the Equipment are hereby
canceled in so far as they relate to the Equipment; and

WHEREAS the Company proposes to enter into an Equip-
ment Trust Agreement dated as of the date hereof (hereinafter
called the Equipment Trust Agreement) with First Security

Bank of Utah, N.A., as Trustee (hereinafter called the

Trustee); and




WHEREAS it is contemplated.that, pursuant to the
Equipment Trust Agreement, there will be paid by the
Trustee and the Company to the Manufacturer on one or more
Closing Dates (as hereinafter defined) the Purchase Price
(as hereinafter defined) of all the Equipment; and

WHEREAS the Company, as lessor, is executing a
lease of the Equipment dated as of the date hereof to the
Lessee in substantially the form annexed to the Equipment
Trust Agreement as Annex B (hereinafter called the Lease)
and the Lessee has joined in this Agreement for the pur-

pose of making certain agreements as hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual
promises, covenants and agreement hereinafter set forth,
the parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Subject to the

terms and conditions hereinafter set forth, the Manufacturer
will construct the Equipment at its plant set forthvin
Schedule II hereto and will sell and deliver the Equipment
as hereinbelow provided and the Company will pay or cause
the Trustee to pay to the Manufacturer the Purchase Price

of the Equipment, each unit of which will be constructed in

accordance with the specifications referred to in Schedule

II hereto and in accordance with such modifications thereof




as may have been agreed upon in writing by the Manufacturer
and the Lessee (which specificatiens and modifications, if
any, are hereinafter called the Specifications) and will, at
or before delivery thereof to the Lessee pursuant to Article
2 hereof, have the following ownership markings stencilled
on each side thereof in a conspicuous place in letters not
less than three-eighthe inch in height:

"OWNED BY FIRST SECURITY BANK OF UTAH, N.A.,

79 SOUTH MAIN, SALT LAKE CITY, UTAH, AS TRUSTEE

UNDER THE TERMS OF AN EQUIPMENT TRUST AGREEMENT".
The Manufacturer agrees that the design, quality and com-
ponent parts of the Equipment except as to design quality
and component parts specified or supplied by the Lessee will
conform to all Department of Transportation and Interstate
Commerce Commission requirements and specifications and to
all standards recommended by the Association of American
Railroads reasonably interpreted as being applicable to new
railroad equipment of the character of such units of the
Equipment as of the date of delivery thereof.

The Lessee agrees that the design, quality and
component parts of the Equipment specified by it will con-
form to all Department of Transportation and Interstate
Commerce Commission requirements and specifications and to

all standards recommended by the Association of American

Railroads, reasonably interpreted as being applicable to




new railroad equipment of the character of such units of
Equipment as of the date of deiivery thereof.

ARTICLE 2. Delivery. The Manufacturer will
deliver the Equipment to the Lessee, as agent of the Trustee,
freight charges, if any, prepaid, at such point or points as
shall be specified in Schedule II hereto, and in accordance
with the time of delivery schedule set forth in Schedule II

hereto, provided, however, that no unit of the Equipment

shall be delivered under this Agreement until the Equipment
Trust Agreement and the Lease, together with the Assignment,
including the Consent (both as defined in the Equipment Trust
Agreement), shall have been filed and recorded with the
Interstate Commerce Commission in accordance with Section 20c
of the Interstaté Commerce Act and deposited with the Regis-
trar General of Canada (notice of such deposit. to be forth-

with hereafter given in the Canada Gazette) pursuant to

Section 86 of the Railway Act of Canada (and in delivering
the Equipment, the Manufacturer may rely upon telegraphic
advice from counsel for the Lessee that the Equipment Trust
Agreement, the Lease and the Assignment (including the Con-
sent) have been so filed and recorded or deposited).

The Manufacturer and the Lessee each severally

represents and warrants that, to the best of its knowledge,

at the time of the delivery of the Equipment to the Lessee,
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as agent of the Trustee, the Equipment will be new railroad
equipment, not having been used by any person after comple-
tion of manufacture and prior to delivery, and no amortiza-
tion, depreciation or investment credit will have been claimed
by any person with respect thereto.

The Manufacturer's obligation as to time of
delivery is subject to delays resulting from causes beyond
the Manufacturer's reasonable control, including, but not
limited to, acts of God, acts of government such as embar-
goes, priorities and allocations, war or war conditions,
riot or civil commotion, sabotage, strikes, labor shortages,
differences with workmen, accidents, fire, flood, explosion,
damage to plant, equipmen£ or facilities or delays in
receiving necessary materials.

Notwithstanding the preceding provisions of this
Article 2, any unit of the Equipment not delivered, accepted
and settled for pursuant to Article 3 hereof on or before
July 1, 1972, shall be excluded from this Agreement and not
included in the term "Equipment" as used in this Agreement.
If the Manufacturer's failure to deliver the units of the
equipment so excluded from this Agreement resulted from one
or more of the causes set forth in the immediately preceding

paragraph, a separate agreement shall be entered into between

the Manufacturer and the Lessee providing for the purchase of




such excluded equipment by the Lessee on the terms herein
specified, payment to be made in cash in accordance with
the terms of this Agreement after delivery of such excluded.
equipment either directly or by means of a conditional sale,
equipment trust or such other appropriate method Qf financ-
ing the purchase as the Lessee and the Manufacturer shall
mutually determine.

The Equipment shall be subject to inspection and
approval prior to delivery by inspectors or other authorized
representatives of the Company (who may be employees or
authorized representatives of the Lessee), and the Manufacturer
shall grant to any such inspector or other authorized represen-
tative reasonable access to its plant. From time to time upon
the completion of the construction of each unit or a number
of units of the Equipment, such unit or units shall thereupon
be presented to an inspector or other authorized representa-
tive of the Company and the Lessee for inspection at the
Manufacturer's plant and, if each such unit conforms to the
Specifications and the other requirements, specifications and
standards set forth or referred to in Article 1 hereof, such
inspector or authorized representative shall promptly execute
and deliver to the Manufacturer, in such number of counter-

parts or copies as may reasonably be requested, a certificate

of acceptance (hereinafter called a Certificate of Acceptance)
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stating that such unit or units have been inspected and
accepted on behalf of the Company and the Trustee and are

marked in accordance with Article 1 hereof; provided, how-

ever, that the Manufacturer shall not thereby be relieved of
its warranty contained in Item 4 of Schedule I hereto.

On acceptance of each of the units of the Equip-
ment pursuant to this Article 2 on behalf of the Company and
the Trustee as aforesaid, the Company assumes with respect
thereto the responsibility aﬁd risk of loss or damage and the
Manufacturer shall deliver to the Trustee (i) an invoice de-
scribing such unit and stating that such unit is new standard
gauge railroad equipment (other than passenger or work equip-
ment) first put into service no earlier than the date of such
delivery and acceptance, and that the Purchase Price of such
unit is an amount therein specified in U.S. dcllars and
(ii) a bill of sale transferring title to such unit to the
Trustee and warranting to the Trustee, the Company and to
the Lessee that at the time of such delivery the Manufacturer
had legal title to such unit and good and lawful right to
sell the same and that title to such unit was, at the time
of such delivery of such unit, free from all claims, liens,
security interests and other encumbrances of any nature

except as created by this Agreement, the Equipment Trust

Agreement or as permitted by Section 6.01 thereof and




except for the rights of the Lessee under the Lease.

ARTICLE 3. Purchase Price and Payment. The base

price per unit of the Equipment, stated in U.S. dollars, is
set forth in Schedule II hereto. Such base price shall include
freight charges, if any, prepaid by the Manufacturer, from
the Manufacturer's plant to the point of delivery, and is
subject to such increase or decrease as may be or has been
agreed to by the Manufacturer and the Lessee whether such
prior agreement is canceled hereby or not. The term "Purchase
Price" as used herein shall mean the base price or prices

as so increased or decreased. If on any Closing Date the
aggregate of the Invoiced Purchase Prices (as hereinafter
defined in this Article 3) for which settlement has
theretofore been and is then being made under this Agree-
ment, would, but for the provisions of this sentence,

exceed $800,000 (U.S.) (or such larger amount as the

Company may at its option agree to), the Manufacturer and

the Lessee will, upon request of the Company, enter into an
agreement excluding from this Agreement such unit or units

of the Equipment then proposed to be settled for as speci-
fied by the Company, as will, after giving effect to such
exclusion, reduce such aggregate Invoiced Purchase Prices

to not more than $800,000 (U.S.) (or such larger amount as

aforesaid); and the Lessee agrees to purchase on the terms
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herein specified any such unit or units of the Equipment so
excluded from this Agreement from the Manufacturer for cash
on such Closing Date, or on such other date to which the
Manufacturer and the Lessee shall mutually agree, either
directly or, if the Manufacturer and the Lessee shall
mutually agree, by means of a conditional sale, equipment
trust or other appropriate method of financing; in which
event the Company shall execute such instruments and take
such other action as shall be reasonably requested by the
Lessee to vest in the Lessee or its designee, full title
to such unit or units.

The Equipment shall be settled for on one or more
Closing Dates (fixed as hereinafter provided) as specified
in Item 3 of Schedule I hereto (the Equipment settled for on
each Closing Date being hereinafter called a Group) .

Subject to the provisions of Article 4 hereof, the
Company hereby promises to pay or cause to be paid in cash to
the Manufacturer at such place as the Manufacturer may desig-
nate, on each Closing Date with respect to a Group, an amount
equal to (x) the Purchase Price of all units of the Equipment
in the.Group as set forth in the invoice or invoices there-
for (such invoiced prices being herein called the Invoiced
Purchase Prices), léss (y) the amount paid to the Manufacturer

by the Trustee pursuant to Section 3.02 of the Equipment Trust

Agreement.
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The term "Closing Date" with respect to any Group
of the Equipment shall mean July 1, 1972, or such earlier
date following the date of»deposit of the net proceeds of the
sale of the Equipment Trust Certificates (hereinafter called
the Equipment Trust Certificates) issued pursuant to Section
2.01 of the Equipment Trust Agreement, following presenta-
tion by the Manufacturer to the Lessee of the invoice and
the Certificate or Certificates of Acceptance for such Group,
as shall be fixed by the Company and the Lessee by written
notice delivered to the Manufacturer and the Trustee at least
five business days prior to the Closing Date designated
therein. The term "business days" as used herein means
calendar days, excluding Saturdays, Sundays and legal holi-
days or days on which banking institutions are authorized by
law to close in Salt Lake City, Utah, or New York, New York.

If the Manufacturer shall not receive on the Clos-
ing Date with respect to a Group of the Equipment the amounts
payable to the Manufacturer in respect of such Group pursuant
to the third paragraph of this Article 3 and Section 3.02
of the Equipment Trust Agreement, the Manufacturer will
promptly notify the Company and the Lessee of such event and,
if such amount shall not have been previously paid and the

Manufacturer shall have otherwise complied with the condi-

tions of this Agreement to entitle the Manufacturer to
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receive payment hereunder and thereunder, the Lessee will,
not later than 90 days after the Closing Date, make payment
to the Manufacturer of such amounts, together with interest
on the Invoiced Purchase Prices from such Closing Date to

the date of payment by the Lessee at a rate to be established
by mutual agreement between the Manufacturer and the Lessee
or the maximum rate permitted by law, whichever is the lesser;
in which event the Company shall execute such instruments and
také such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee full title
to such Equipment. If the Lessee shall not make payment

as aforesaid, the Company shall execute such instruments

and take such other action as shall be reasonably requested
by the Manufacturer to vest in the Manufacturer or its
designee full title to such Equipment, whereupon the Manu-
facturer may, at its election, sell, lease, retain or other-
wise dispose of such Equipment as may be permitted by law,

provided, however, that the Lessee shall not thereby be

relieved of its obligations to make payment tc the Manu-
facturer as aforesaid.

| Upon payment to the Manufacturer for any Group of
Equipment as provided for in this Agreement, any and all

claims, liens, security interests or other encumbrances of

any nature of the Manufacturer with respect to title to




18N

12

such Group of Equipment under this Agreement shall forth-
with cease and determine.

ARTICLE 4. Conditions to Obligations of the

Company. The obligation of the Company under this Agree-
ment to pay or cause to be paid to the Manufacturer any
amount required to be paid pursuant to the third paragraph
of Article 3 hereof with respect to any Group of the Equip-
ment is subject to the conditions (a) that prior thereto or
concurrently therewith the Trustee shall have paid to the
Manufacturer the amount agreed to be paid under Section 3.02
of the Equipment Trust Agreement and (b) that the Company
shall have received, on or prior to the Closing Date, the
following documents in such number of counterparts or copies
as may reasonébly be requested in form and substance satis-
factory to it:

(i) the bill or bills of sale from the Manu-
facturer to the Trustee referred to in the last
paragraph of Article 2 hereof, with respect to the
Equipment in such Group;

(ii) the Certificate or Certificates of Accept-
ance with respect to the Equipment in such Group,
referred to in the fifth paragraph of Article 2 hereof

and the Certificate or Certificates of Acceptance with

respect thereto referred to in § 1 of the Lease;
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(iii) the invoice or invoices with respect to
the Equipment in such Group referred to in the last
paragraph of Article 2 hereof, accompanied by or
having endorsed thereon a certification by the Lessee
as to the correctness of the prices of such Equipment
as set forth in said invoices;

(iv) a signed copy of the opinion of counsel
for the Lessee required by Section 3.04(d) of the
Equipment Trust Agreement;

(v) a signed copy of the opinion of counsel
for the Manufacturer required by Section 3.04(e) of
the Equipment Trust Agreement;

(vi) a signed copy of the opinion of Messrs.
McCarthy}&-McCarthy, special Canadian counsel for the
Company, required by Section 3.04(f) of the Equipment
Trust Agreement;

(vii) a Lessee's Certificate (as defined in the
Equipment Trust Agreement) dated the Closing Date to
the effect that no Event of Default (as édefined in the
Equipment Trust Agreement) which relates to the Lessee
nor an Event of Default (as defined in the Lease), nor
any event which with the lapse of time and/or notice

provided for in the Equipment Trust Agreement or in

the Lease would constitute such an Event of Default
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thereunder shall have occurred and be continuing; and
(viii) such other documents as the Company may
reasonably request.

ARTICLE 5. Warranties. The agreement of the

parties relating to the Manufacturer's warranty of

materials and workmanship is set forth in Item 4 of

Schedule I hereto, which said Item 4 is by this reference

made a part hereof.

ARTICLE 6. Patent Indemnities. Except in cases

of articles or materials specified by the Lessee and not

manufactured by the Manufacturer and in cases of designs,

systems, processes, formulae or combinations specified by

the

Lessee and not developed or purported to be developed

by the Manufacturer, the Manufacturer agrees to indemnify,

protect and hold harmless the Lessee, the Company and the

Trustee from and against any and all liability, claims,

the
the
the

any

any

costs, charges and expenses, including royalty payments and

counsel fees, in any manner imposed upon or accruing against

Lessee, the Company and the Trustee, their assigns or
users of the Equipment because of the use in or about
construction or operation of any of the Equipment of

design, system, process, formula, combination, article

or material which infringes or is claimed to infringe on

patent or other right. The Lessee likewise will
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indemnify, protect and hold harmless the Manufacturer, the
Trustee and the Company from and against any and all lia-
bility, claims, costs, chafges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Manufacturer, the Trustee and
the Company because of the use in or about the construction
or operation of any of the Equipment of any article or
material specified by the Lessee and not manufactured by
the Manufacturer or of any design, system, process, formula
or combination specified by the Lessee and not developed

or purported to be developed by the Manufacturer which
infringes or is claimed to infringe on any patent or other
right. The Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, assign, set
over and deliver to the Lessee every claim, right and cause
of action which the Manufacturer has or hereafter shall have
against the seller or sellers of any designs, systems, pro-
cesses, formulae, combinations, articles or materials spe-
cified by the Lessee and purchased or otherwise acquired by
the Manufacturer for use in or about the construction or
operation of any of the Equipment, on the ground that any

such design, system, process, formula, combination, article

or material or operation thereof infringes or is claimed to




16

infringe on any patent or other right. The Manufacturer
further agrees to execute and deliver to the Lessee or the
users of the Equipment all and every such further assurance
as may be reasonably requested by the Lessee more fully to
effectuate the assignment and delivery of every such claim,
right and cause of action. The Manufacturer will give notice
to the Lessee of any claim known to the Manufacturer from
which liability may be charged against the Lessee hereunder
and the Lessee, the Company and the Trustee, respectively,
will give notice to the Manufacturer of any claim known to
the Lessee, the Company and the Trustee, as the case may be,
on the basis of which liability may be charged against the
Manufacturer hereunder.

ARTICLE 7. Taxes. All payments to be made or
caused to be made by the Company or the Lessee hereunder will
be free of expense to the Manufacturer with respect to the
amount of any local, state, provincial, or fede;al United
States, Canadian or Mexican taxes (other than net income,

gross receipts, franchise taxes measured by net income based

on such receipts, excess profits and similar taxes), assessments,

license fees, charges, fines or penalties levied or imposed
upon, or in connection with, or measured by, this Agreement or

any use, pavment, shipment, deliverv or transfer of title

under the terms hereof, all of which taxes, assessments,
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license fees, charges, fines or penalties the Company or the
Lessee, as the case may be, assumes and agrees to pay on demand
in addition to‘the Purchase Price of the Equipment; provided,
however, that the Company will have no obligation to pay any
such taxes, assessments, license fees, charges, fines or
penalties unless it shall have received payment thereof from
the Lessee pursuant to § 5 of the Lease.

ARTICLE 8. Notice. Any notice hereunder to the
party designated below shall be deemed to be properly served
if delivered or mailed to it at the following specified
addresses:

(a) to the Company, 48 Wall Street, New York,

N.Y. 10015, attention of Peter O'Connor, Vice President,

(b) to the Lessee, at P. O. Box 8100, Montreal

101, Quebec, Canada, attention of the Treasurer,

(c¢) to the Manufacturer, at its address set
forth in Item 5 of Schedule I hereto,
or at such other dddresses as may have been furnished in
writing by such party to the other parties to this Agreement.

ARTICLE 9. Article Headings. All article headings

are inserted for convenience only and shall not affect any

construction or interpretation of this Agreement.
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ARTICLE 10. Effect and Modification of Agree-

ment. This Agreement, and»the Schedules relating hereto,
exclusively and completely state the rights and agreements
of the Manufacturer, the Company and the Lessee with respect
to the Equipment and supersede all other agreements, oral

or written, with respect to the Equipment. No variation of
this Agreement and no waiver of any of its provisions or
conditions shall be valid unless in writing and duly exe-
cuted on behalf of the Company, the Manufacturer and the
Lessee.

ARTICLE 1l1. Law Governing. The terms of this

Agreement and all rights and obligations hereunder shall
be governed by the laws of the State of New York.

ARTICLE 12. Successors and Assigns. As used

herein the terms Manufacturer, Company, Trustee and Lessee
shall be deemed to include the successors and assigns of
the Manufacturer, the Company, the Trustee and the Lessee.

ARTICLE 13. Execution. This Agreement may be

executed in any number of counterparts, each of which so
executed shall be deemed to be an original, and such
counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by

any such original counterpart.

IN WITNESS WHEREOF, the parties hereto, each pur-
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suant to due corporate authority, have caused this Agree-

ment to be duly executed as of the date first above
written.
BETHLEHEM STEEL CORPORATION,

by

Vice President
[Corporate Seal]

Attest:

Asslstant Secretary

THE BANK OF NEW YORK,

eSO N

Cylce Président

[Corporate Seal)

Attest:

") /7 AT
07/4ﬁé;hbé{ Cif;;, ! ??Cé#;
Assistert '

CANADIAN NATIONAL RAILWAY
COMPANY,

by

Vice President

[Corporate Seal)
Approved as to form only

Attest:
] Attorney - ST

Assistant Secretary




COMMONWEALTH OF PENNSYLVANIA,)

) ss.:
COUNTY OF NORTHAMPTON, )
On this day of 1972, before me per-
sonally appeared ¢ to me personally known,

who being by me duly sworn, says that he is a Vice

President of BETHLEHEM STEEL CORPORATION, that one of

the seals affixed to the foregoing instrument is the cor-

porate
signed
of its

cution

seal of said corporation, that said instrument was
and sealed on behalf of said corporation by authority
Board of Directors and he- acknowledged that the exe-

of the foregoing instrument was the free act and deed

of said corporation.

Notary Public

My commission expires:

[Notarial Seal]




STATE OF NEW YORK, )
COUNTY OF NEW YORK,; 587

On this | day of *f\é\‘? 1972, before me per-
sonally appeared?gis.tf(uwvwcr, to me‘personally known, who,
being by me duly sworn, says that he is a Vice Président of
THE . BANK OF NEW QORK, that one of the éeals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation.

% (. éj }’//t%c/ /é/ ’f}*»/)

Notary Publig

: /( (’_';',«-M((, e /)'j

[Notarial Seall R




PROVINCE OF QUEBEC )
CITY OF MONTREAL ; 58

On this day of 1972, before me
personally appeared , to me personally
known, who, being by me duly sworn, says that he is a Vice
President of CANADIAN NATIONAL RAILWAY COMPANY, that one of
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation and that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed

of said corporation.

Notary Public

My commission is for life.

[Notarial Seall




Item 1l:

Item 2:

Item 3:

Item 4:

SCHEDULE I

Bethlehem Steel Corporation, a Delaware corpora-

tion.

The Manufacturing Agreement dated as of April 1,
1972, among the Company, the Lessee and the Manu-
facturer to which this Schedule I is attached is

hereinafter called the Agreement.

For the purpose of making settlement, the equip-
ment shall be settled for in not more than three
groups of units of the Equipment delivered to
and accepted by the Lessee, as agent for the

Trustee.

Manufacturer's Warranty of Materials and Workman-

ship. The Manufacturer warrants that the units
of the Equipment will be built in accordance with
the Specifications and with the other require-

ments, specifications and standards set forth or

‘referred to in Article 1 of the Agreement and

warrants the Equipment will be free from defects
in material (except as to specialties incorporated
therein which were specified or supplied by the
Lessee and not manufactured by the Manufacturer)

and workmanship or design (except as to designs

specified by the Lessee and not developed or pur-




ported to be developed by the Manufacturer) under
normal use and service; the Manufacturer's obli-
gation under this paragraph being limited to making
good at its plant any part or parts of any unit of
the Equipment which shall be returned to the
Manufacturer, the transportation charges prepaid,
within one year after delivery of such unit and
which the Manufacturer's examination shall dis-
close to its satisfaction to have been thus defec-
tive. THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL
OTHER WARRANTIES, EXPRESSED OR IMPLIED, STATUTORY
OR OTHERWISE, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PUR-
POSE, and the Manufacturer neither makes nor
authorizes any other person to make for it any
other such warranty in connection with the con-
struction and delivery of the Equipment, except
as aforesaid.

The Manufacturer further agrees that
neither the inspection as provided in Article
2 of the Agreement, nor any examination, nor the
acceptance of any units of the Equipment as pro-

vided in said Article 2, shall be deemed a waiver

or modification by the Company, the Trustee and/or




Item 5:

the Lessee of any of their rights under this

Item 4,

Bethlehem Steel Corporation, Bethlehem,

Pennsylvania 18016, Attention: Manager of

Sales, Railroad Products
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MANUFACTURING AGREEMENT

Dated as of April 1, 1972

among

BETHLEHEM STEEL CORPORATION

THE BANK OF NEW YORK

and

CANADIAN NATIONAIL RAILWAY COMPANY

Covering 43 70-ton 8%9'4" Flush Deck Flat Cars




MANUFACTURING AGREEMENT dated as of
April 1, 1972, among Bethlehem Steel Corporation,
a Delaware corporation, named in Item 1 of
Schedule I hereto (hereinafter called the
Manufacturer), THE BANK OF NEW YORK, a New York

corporation (hereinafter called the Company)

and CANADIAN NATIONAL RAILWAY COMPANY, a cor-

poration under the laws of Canada (hereinafter

called the Lessee).

WHEREAS the Manufacturer agrees to construct, sell
and deliver to the Company and the Company agrees to purchase
the units of new, standard gauge railroad equipment described
in Schedule II attached hereto .(hereinafter called the Equip-
ment); and

WHEREAS in consideration of the execution and
delivery of this Agreement, the purchase agreements or pur-
chase orders, if any, heretofore executed between the Lessee,
the Manufacturer or others covering the Equipment are hereby
canceled in so far as they relate to the Equipment; and

WHEREAS the Company proposes to enter into an Equip-
ment Trust Agreement dated as of the date hereof (hereinafter
called the Equipment Trust Agreement) with First Security

Bank of Utah, N.A., as Trustee (hereinafter called the

Trustee); and A




WHEREAS it is contemplated that, pursuant to the
Equipment Trust Agreement, there will be paid by the
Trustee and the Company to the Manufacturer on one or more
Closing Dates (as hereinafter defined) the Purchase Price
(as hereinafter defined) of all the Equipment; and

WHEREAS the Company, as lessor, is executing a
lease of the Equipment dated as of the date hereof to the
Lessee in substantially the form annexed to the Equipment
Trust Agreement as Annex B (hereinafter called the Lease)
and the Lessee has joined in this Agreement for the pur-

pose of making certain agreements as hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual
promises, covenants and agreement hereinafter set forth,
the parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Subject to the

terms and conditions hereinafter set forth, the Manufacturer
will construct the Equipment at its plant set forth in
Schedule II hereto and will sell and deliver the Equipment
as hereinbelow provided and the Company will pay or cause
the Trustee to pay to the Manufacturer the Purchase Price

of the Equipment, each unit of which will be constructed in

accordance with the specifications referred to in Schedule

ITI hereto and in accordance with such modifications thereof
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as may have been agreed upon in writing by the Manufacturer
and the Lessee (which specifications and modifications, if
any, are hereinafter called the Specifications) and will, at
or before delivery thereof to the Lessee pursuant to Article
2 hereof, have the following ownership markings stencilled
on each side thereof in a conspicuous place in letters not
less than three-eighths inch in height:

V"OWNED BY FIRST SECURITY BANK OF UTAH, N.A.,

79 SOUTH MAIN, SALT LAKE CITY, UTAH, AS TRUSTEE

UNDER THE TERMS OF AN EQUIPMENT TRUST AGREEMENT".
The Manufacturer agrees that the design, quality and com-
ponent parts of the Equipment except as to design quality
and component parts specified or supplied by the Lessee will
conform to all Department of Transportation and Interstate .
Commerce Commission requirements and specifications and to
all standards recommended by the Association of American
Railroads reasonably interpreted as being applicable to new
rajilroad equipment of the character of such units of the
Equipment as of the date of delivery thereof.

The Lessee agrees that the design, quality and
component parts of the Equipment specified by it will con-
form to all Department of Transportation and Interstate
Commerce Commission requirements and specifications and to

all standards recommended by the Association of American

Railroads, reasonably interpreted as being applicable to




new railroad equipment of the character of such units of
Equipment as of the date of delivery thereof.

ARTICLE 2. Delivery. The Manufacturer will
deliver the Equipment to the Lessee, as agent of the Trustee,
freight charges, if any, prepaid, at such point or points as
shall be specified in Schedule II hereto, and in accordance
with the time of delivery schedule set forth in Schedule II

hereto, provided, however, that no unit of the Equipment

shall be delivered under this Agreement until the Equipment‘
Trust Agreement and the Lease, together with the Assignment,
including the Consent (both as defined in the Equipment Trust
Agreement), shall have been filed and recorded with the
Interstate Commerce Commission in accordance with Section 20c
of the Interstate Commerce Act and deposited with the Regis-
trar General of Canada (notice of such deposit to be forth-

with hereafter given in the Canada Gazette) pursuant to

Section 86 of the Railway Act of Canada (and in delivering
the Equipment, the Manufacturer may rely upon telegraphic
advice from counsel for the Lessee that the Equipment Trust
Agreement, the Lease and the Assignment (including the Con-
sent) have been so filed and recorded or deposited).

The Manufacturer and the Lessee each severally
represents and warrants that, to the best of its knowledge,

at the time of the delivery of the Equipment to the Lessee,
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as agent of the Trustee, the Equipment will be new railroad
equipment, not having been used by any person after comple-
tion of manufacture and prior to delivery, and no amortiza-
tion, depreciation or investment credit will have been claimed

by any person with respect thereto.

The Manufacturer's obligation as to time of
delivery is subject to delays resulting from causes beyond
the Manufacturer's reasonable control, including, but not
limited to, acts of God, acts of government such as embar-
goes, priorities and allocations, war or war conditions,
riot or civil commotion, sabotage, strikes, labbr shortages,
differences with workmen, accidents, fire, flood, explésion,
damage to plant, equipment or facilities or delays in
receiving necessary materials.

Notwithstanding the preceding provisions of this
Article 2, ény unit of the Equipment not delivered, accepted
and settled for pursuant to Article 3 hereof on or before
July 1, 1972, shall be excluded from this Agreement and not
included in the term "Equipment” as used in this Agreement.
If the Manufacturer's failure to deliver the units of the
equipment so excluded from this Agreement resulted from one
or more of the causes set forth in the immediately preceding

paragraph, a separate agreement shall be entered into between

the Manufacturer and the Lessee providing for the purchase of
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such excluded equipment by the Lessee on the terms herein
specified, payment to be made in cash in accordance with
the terms of this Agreement after delivery of such excluded
equipment either directly or by means of a conditional sale,
equipment trust or such other appropriate method of financ-
ing the purchase as the Lessee and the Manufacturer shall
mutually determine.

The Equipment shall be subject to inspection and
approval prior to delivery by inspectors or other authorized
representatives of the Company (who may be employees or
authorized representatives of the Lessee), and the Manufacturer
shall grant to any such inspector or other authorized represen-
tative reasonable access to its plant. From time to time upon
the completion of the construction of each unit or a number
of units of the Equipment, such unit or units shall thereupon
be presented to an inspector or other authorized representa-
tive of the Company and the Lessee for inspection at the
Manufacturer's plant and, if each such unit conforms to the
Specifications and the other requirements, specifications. and
standards set forth or referred to in Article 1 hereof, such
inspector or authorized representative shall promptly execute
and deliver to the Manufacturer, in such number of counter-

parts or copies as may reasonably be requested, a certificate

of acceptance (hereinafter called a Certificate of Acceptance)

/ f
i éé é!
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stating that such unit or units have been inspected and
accepted on behalf of the Company and the Trustee and are

marked in accordance with Article 1 hereof; provided, how-

ever, that the Manufacturer shall not thereby be relieved of
its warranty contained in Item 4 of Schedule I hereto.

On acceptance of each of the units of the Equip-
ment pursuant to this Article 2 on behalf of the Company and
the Trustee as aforesaid, the Company assumes with respect
thereto the responsibility and risk of loss or damage and the
Manufacturer shall deliver to the Trustee (i) an invoice de-
scribing such unit and stating that such unit is new standard
gauge railroad equipment (other than passenger or work equip-
ment) first put into service no earlier than the date of such
delivery and acceptance, and that the Purchase Price of such
unit is an amount therein specified in U.S. dollars and
(ii) a bill of sale transferring title to such unit to the
Trustee and warranting to the Trustee, the Company and to
the Lessee that at the time of such delivery the Manufacturer
had legal title to such unit and good and lawful right to
sell the same and that title to such unit was, at the time
of such delivery of such unit, free from all claims, liens,
security interests and other encumbrances of any nature
except as created by this Agreement, the Equipment Trust

Agreement or as permitted by Section 6.01 thereof and

W

o

_——
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except for the rights of the Lessee under the Lease.

ARTICLE 3. Purchase Price and Payment. The base

price per unit of the Equipment, stated in U.S. dollars, is
set.forth in Schedule II hereto. Such base price shall include
freight charges, if any, prepaid by the Manufacturer, from

the Manufacturer's plant to the point of delivery, and is
subject to such increase or decrease as may be or has been
agreed to by the Manufacturer and the Lessee whether such
prior agreement is canceled hereby or not. The term "Purchase
Price" as used herein shall mean the base price or prices

as so increased or decreased. If on any Closing Date the
aggregate of the Invoiced Purchase Prices (as hereinafter
defined in this Article 3) for which settlement has
theretofore been and is then being made under this Agree-
ment, would, but for the provisions of this sentence,

exceed $800,000 (U.S.) (or such larger amount as the

Company may at its option agree to), the Manufacturer and

the Lessee will, upon request of the Company, enter into an
agreement excluding from this Agreement such unit or units

of the Equipment then proposed to be settled for as speci-
fied by the Company, as will, after giving effect to such
exclusion, reduce such aggregate Invoiced Purchase Prices

to not more than $800,000 (U.S.) (or such larger amount as

aforesaid); and the Lessee agrees to purchase on the terms

/B
vz
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herein specified any such unit or units of the Equipment so
excluded from this Agreement from the Manufacturer for cash
on such Closing Date, or on such other date to which the
Manufacturer and the Lessee shall mutually agree, either
directly or, if the Manufacturer and the Lessee shall
mutually agree, by means of a conditional sale, equipment
trust or other appropriate method of financing; in which
event the Company shall execute such instruments and take
such other action as shall be reasonably requested by the
Lessee to vest in the Lessee or its designee, full title
to such unit or units.

The Equipment shall be settled for on one or more
Closing Dates (fixed as hereinafter provided) as specified
in Item 3 of Schedule I hereto (the Equipment settled for on
each Closing Date being hereinafter called a Group).

Subject to the provisions of Article 4 hereof, the
Company hereby promises to pay or cause to be paid in cash to
the Manufacturer at such place as the Manufacturer may desig-
nate, on each Closing Date with respect to a Group, an amount
equal to (x) the Purchase Price of all units of the Equipment

in the Group as set forth in the invoice or invoices there-

for (such invoiced prices being herein called the Invoiced

Purchase Prices), less (y) the amount paid to the Manufacturer

by the Trustee pursuant to Section 3.02 of the Equipment Trust

Agreement.
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The term "Closing Date" with respect to any Group
of the Equipment shall mean July 1, 1972, or such earlier
date following the date of deposit of the net proceeds of the
sale of the Equipment Trust Certificates (hereinafter called
the Equipment Trust Certificates) issued pursuant to Section
2.01 of the Equipment Trust Agreement, following presenta-
tion by the Manufacturer to the Lessee of the invoice and
the Certificate or Certificates of Acceptance for such Group,
as shall be fixed by the Company and the Lessee by written
notice delivered to the Manufacturer and the Trustee at least
five business days prior to the Closing Date designated
therein. The term "business days" as used herein means
calendar days, excluding Saturdays, Sundays and legal holi-
days or days on which banking institutions are authorized by
law to close in Salt Lake City, Utah, or New York, New York.

If the Manufacturer shall not receive on the Clos-
ing Date with respect to a Group of the Equipment the amounts
payable to the Manufacturer in respect of such Group pursuant
to the third paragraph of this Article 3 and Section 3.02
of the Equipment Trust Agreement, the Manufacturer will
promptly notify the Company and the Lessee of such event and,
if such amount shall not have been previously paid and the
Manufacturer shall have otherwise complied with the condi-

tions of this Agreement to entitle the Manufacturer to

¥

,/ ‘
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receive payment hereunder and thereunder, the Lessee will,
not later than 90 days after the Closing Date, make payment
to the Manufacturer of such amounts, together with interest
on the Invoiced Purchase Prices from such Closing Date to

the date of payment by the Lessee at a rate to be established
by mutual agreement between the Manufacturer and the Lessee
or the maximum rate permitted by law, whichever is the lesser;
in which event the Company shall execute such instruments and
take such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee full title
to such Equipment. If the Lessee shall not make payment

as aforesaid, the Company shall execute such instruments

and take such other action as shall be reasonably requested
by the Manufacturer to vest in the Manufacturer or its
designee full title to such Equipment, whereupon the Manu-
facturer may, at its election, sell, lease, retain or other-
wise dispose of such Equipment as may be permitted by law,

provided, however, that the Lessee shall not thereby be

relieved of its obligations to make payment to the Manu-
facturer as aforesaid.

Upon payment to the Manufacturer for any Group of
Equipment as provided for in this Agreement, any and all
claims, liens, security interests or other encumbrances of

any nature of the Manufacturer with respect to title to
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such Group of Equipment under this Agreement shall forth-
with cease and determine.

ARTICLE 4. Conditions to Obligations of the

Company. The obligation of the Company under this Agree-
ment to pay or cause to be paid to the Manufacturer any
amount required to be paid pursuant to the third paragraph
of Article 3 hereof with respect to any Group of the Equip-
ment is subject to the conditions (a) that prior thereto or
concurrently therewith the Trustee shall have paid to the
Manufacturer the amount agreed to be paid under Section 3,02
of the Equipment Trust Agreement and (b) that the Company
shall have received, on or prior to the Closing Date, the
following documents in such number of counterparts or copies
as may reasonébly be requested in form and substance satis-
factory to it:

(i) the bill or bills of sale from the Manu-
facturer to the Trustee referred to in the last
paragraph of Article 2 hereof, with respect to the
Equipment in such Group;

(ii) the Certificate or Certificates of Accept-
ance with respect to the Equipment in such Group,
referred to in the fifth paragraph of Article 2 hereof

and the Certificate or Certificates of Acceptance with

respect thereto referred to in § 1 of the Lease;
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(iii) the invoice or invoices with respect to
the Equipment in such Group referred to in the last
paragraph of Article 2 hereof, accompanied by or
having endorsed thereon a certification by the Lessee
as to the correctness of the prices of such Equipment
as set forth in said invoices;

(iv) a signed copy of the opinion of counsel
for the Lessee required by Section 3.04(d) of the
Equipment Trust Agreement;

(v) a signed copy of the opinion of counsel
for the Manufacturer required by Section 3.04(e) of
the Equipment Trust Agreement;

(vi) a signed copy of the opinion of Messrs.
McCarthy}& McCarthy, special Canadian counsel for the
Company, required by Section 3.04(f) of the Equipment
Trust Agreement;

“(vii) a Lessee's Certificate (as defined in the
Equipment Trust Agreement) dated the Closing Date to
the effect that no Event of Default (as defined in the
Equipment Trust Agreement) which relates to the Lessee
nor an Event of Default (as defined in the Lease), nor
any event which with the lapse of time and/or notice

provided for in the Equipment Trust Agreement or in

the Lease would constitute such an Event of Default

by
J%
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thereunder shall have occurred and be continuing; and
(viii) such other documents as the Company may
reasonably request.

ARTICLE 5. Warranties. The agreement of the

parties relating to the Manufacturer's warranty of
materials and workmanship is set forth in Item 4 of
Schedule I hereto, which said Item 4 is by this reference
made a part hereof.

ARTICLE 6. Patent Indemnities. Except in cases

of articles or materials specified by the Lessee and not
manufactured by the Manufacturer and in cases of designs,
systems, procésses, formulae or combinations specified by
the Lessee and not developed or purported to be developed
by the Manufacturer, the Manufacturer agrees to indemnify,
protect and hold harmless the Lessee, the Company and the
Trustee from and against any and all liability, claims,
costs, charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing against
the Lessee, the Company and the Trustee, their assigns or
the users of the Equipment because of the use in or about
the construction or operation of any of the Equipment of
any design, system, process, formula, combination, article

or material which infringes or is claimed to infringe on

any patent or other right. The Lessee likewise will Y/
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indemnify, protect and hold harmless the Manufacturer, the
Trustee and the Company from and against any and all lia-
bility, claims, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Manufacturer, the Trustee and
the Company because of the use in or about the construction
or operation of any of the Equipment of any article or
material specified by the Lessee and not manufactured by
the Manufacturer or of any design, system, process, formula
or combination specified by the Lessee and not developed

or purported to be developed by the Manufacturer which
infringes or is claimed to infringe on any patent or other
right. The Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, assign, set
over and deliver to the Lessee every claim, right and cause
of action which the Manufacturer has or hereafter shall have
against the seller or sellers of any designs, systems, pro-
cesses, formulae, combinations, articles or materials spe-
cified by the Lessee and purchased or otherwise acquired by
the Manufacturer for use in or about the construction or
operation of any of the Equipment, on the ground that any

such design, system, process, formula, combination, article

or material or operation thereof infringes or is claimed to
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infringe on any patent or other right. The Manufacturer
further agrees to execute and deliver to the Lessee or the
users of the Equipment all and every such further assurance
as may be reasonably requested by the Lessee more fully to
effectuate the assignment and delivery of every such claim,
right and cause of action. The Manufacturer will give notice
to the Lessee of any claim known to the Manufacturer from
which liability may be charged against the Lessee hereunder
and the Lessee, the Company and the Trustee, respectively,
will give notice to the Manufacturer of any claim known to
the Lessee, the Company and the Trustee, as the case may be,
on the basis of which liability may be charged against the
Manufacturer hereunder.

ARTICLE 7. Taxes. All payments to be made or
caused to be made by the Company or the Lessee hereunder will
be free of expense to the Manufacturer with respect to the
amount of any local, state, provincial, or federal United
States, Canadian or Mexican taxes (other than net income,
gross receipts, franchise taxes measured by net income based
on such receipts, excess profits and similar taxgs), assessments,
license fees, charges, fines or penalties levied or imposed
upon, or in connection with, or measured by, this Agreement ot

any use, payment, shipment, delivery or transfer of title

under the terms hereof, all of which taxes, assessments,
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license fees, charges, fines or penalties the Company or the
Lessee, as the case may be, assumes and agrees to pay on demand
in addition to the Purghase Price of the Equipment; provided,
however, that the Company will have no obligation to pay any
such taxes, assessments, license fees, charges, fines or
penalties unless it shall have received payment thereof from
the Lessee pursuant to § 5 of the Lease.

ARTICLE 8. Notice. Any notice hereunder to the
party designated below shall be deemed to be properly served
if delivered or mailed to it at the following specified
addresses:

(a) to the Company, 48 Wall Street, New York,

N.Y. 10015, attention of Peter O'Connor, Vice President,

(b) to the Lessee, at P. O. Box 8100, Montreal

101, Quebec, Canada, attention of the Treasurer,

(c) to the Manufacturer, at its address set
forth in Item 5 of Schedule I hereto,
or at such other addresses as may have been furnished in
writing by such party to the other parties to this Agreement.

ARTICLE 9. Article Headings. All article headings

are inserted for convenience only and shall not affect any

b

construction or interpretation of this Agreement.
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ARTICLE 10. Effect and Modification of Agree-

ment. This Agreement, and the Schedules relating hereto,
exclusively and completely state the rights and agreements
of the Manufacturer, the Company and the Lessee with respect
to the Equipment and supersede all other agreements, oral

or written, with respect to the Equipment. No variation of
this Agreement and no waiver of any of its provisions or
conditions shall be valid unless in writing and duly exe-
cuted on behalf of the Company, the Manufacturer and the
Lessee.

ARTICLE 11. Law Governing. The terms of this

Agreement and all rights and obligations hereunder shall
be governed by the laws of the State of New York.

ARTICLE 12. Successors and Assigns. As used

herein the terms Manufacturer, Company, Trustee and Lessee
shall be deemed to include the successors and assigns of
the Manufacturer, the Company, the Trustee and the Lessee.

ARTICLE 13. Execution. This Agreement may be

executed in any number of counterparts, each of which so
executed shall be deemed to be an original, and such
counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by

any such original counterpart.

IN WITNESS WHEREOF, the parties hereto, each pur-
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suant to due corporate authority, have caused this Agree~

ment to be duly executed as of the date first above

written.

[Corporate Seal]

Attest:

BETHLEHEM STEEL CORPORATION,

by

19

Vice President

Assistant Secretary

[Corporate Seal]

Attest:

THE BANK OF NEW YORK,

by

Vice President

Assistant Seéretary

[CObrporate Seall

Attest: ”

CANADIAN NATIONAL RAILWAY
COMPANY,

by

Fo{ie (,/‘{tw Loty S

Vice President

Approved as & form only

Attorney

Assist&nt Secretary




COMMONWEALTH OF PENNSYLVANIA,)

) ss.:
COUNTY OF NORTHAMPTON, )
On this day of 1972, before me per-
sonally appeared , to me personally known,

who being by me duly sworn, says that he is a Vice

President of BETHLEHEM STEEL CORPORATION, that one of

the seals affixed to the foregoing instrument is the cor-

porate
signed
of its

cution

seal of said corporation, that said instrument was
and sealed on behalf of said corporation by authority
Board of Directors and he acknowledged that the exe-

of the foregoing instrument was the free act and deed

of said corporation.

Notary Public

My commission expires:

[Notarial Seal)




STATE OF NEW YORK, )

) ss.:
COUNTY OF NEW YORK,)
On this day of 1972, before me per-
sonally appeared r to me personally known, who,

being by me duly sworn, says that he is a Vice President of
THE BANK OF NEW YORK, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation.

Notary Public

[Notarial Seal]




PROVINCE OF QUEBEC )
) s8.:¢
CITY OF MONTREAL )

On this(}ﬁLOZfday of ;%\‘27 1972, before me
personally appeared J&eaﬁx, <;é0643&am¢4 to me personally
known, who, being by me duly sworn, says that he is a Vice
President of CANADIAN NATIONAL RAILWAY COMPANY, that one of
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation and that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the exe-

cution of the foregoing instrument was the free act and deed

of said corporation.
#

— L
Ao Llet) Ll
Notary Public” 7

oo
s S
/

My commission is for life.

[Notarial Seal]




Item 1:

Item 2:

Item 3:

Item 4:

SCHEDULE I

Bethlehem Steel Corporation, a Delaware corpora-

tion.

The Manufacturing Agreement dated as of April 1,
1972, among the Company, the Lessee and the Manu-
facturer to which this Schedule I is attached is

hereinafter called the Agreement.

For the purpose of making settlement, the equip-
ment shall be settled for in not more than three
groups of units of the Equipment delivered to
and accepted by the Lessee, as agent for the

Trustee.

Manufacturer's Warranty of Materials and Workman-

ship. The Manufacturer warrants that the units

of the Equipment will be built in accordance with
the Specifications and with the other require-
ments, specifications and standards set forth or
referred to in Article 1 of the Agreement and
warrants the Equipment will be free from defects
in material (except as to specialties incorporated
therein which were specified or supplied by the
Lessee and not manufactured by the Manufacturer)

and workmanship or design (except as to designs

specified by the Lessee and not developed or pur-~



ported to be developed by the Manufacturer) under
normal use and service; the Manufacturer's obli-
gation under this paragraph being limited to making
good at its plant any part or parts of any unit of
the Equipment which shall be returned to the
Manufacturer, the transportation charges prepaid,
within one year after delivery of such unit and
which the Manufacturer's examination shall dis-
close to its satisfaction to have been thus defec-
tive. THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL
OTHER WARRANTIES, EXPRESSED OR IMPLIED, STATUTORY
OR OTHERWISE, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PUR-
POSE, and the Manufacturer neither makes nor
authorizes any other person to make for it any
other such warranty in connection with the con-
struction and delivery of the Equipment, except
as aforesaid.

The Manufacturer further agrees that
neither the inspection as provided in Article
2 of the Agreement, nor any examination, nor the
acceptance of any units of the Equipment as pro-
vided in said Article 2, shall be deemed a waiver

or modification by the Company, the Trustee and/or



Item 5:

the Lessee of any of their rights under this

Item 4.

Bethlehem Steel Corporation, Bethlehen,

Pennsylvania 18016, Attention: Manager of

Sales, Railroad Products
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MANUFACTURING AGREEMENT

Dated as of April 1, 1972

among

BETHLEHEM STEEL CORPORATION

THE BANK OF NEW YORK

and

CANADIAN NATIONAL RAILWAY COMPANY

Covering 43 70-ton 89'4" Fiush Deck Flat Cars




MANUFACTURING AGREEMENT dated as of
April 1, 1972, among Bethlehem Steel Corporation,
a Delaware corporation, named in Item 1 of
Schedule I hereto (hereinafter called the
Manufacturer), THE BANK OF NEW YORK, a New York

corporation (hereinafter called the Company)

and CANADIAN NATIONAL RAILWAY COMPANY, a cor-

poration under the laws of Canada (hereinafter

called the Lessee).

-

WHEREAS the Manufacturer agrees to construct, sell
and deliver to the Company and the Company agrees to purchase
the units of new, standard gauge railroad equipment described
in Schedule II attached heretc .(hereinafter called the Equip-
ment); and

WHEREAS in consideration of the execution and
delivery of this Agreement, the purchase agreements or pur-
chase orders, if any, heretofore executed between the Lessee,
the Manufacturer or others covering the Equipment are hereby
canceled in so far as they relate to the Equipment; and

WHEREAS the Company proposes to enter into an Equip-
ment Trust Agreement dated as of the date hereof (hereinafter
called the Equipment Trust Agreement) with First Security

Bank of Utah, N.A., as Trustee (hereinafter called the

2

Trustee); and




WHEREAS it is_coﬁtemplated that, pursuant to the
Equipment Trust Agreement, there will be paid by the
Trustee and the Company to the Manufacturer on one or more
Closing Dates (as hereinafter defined) the Purchase Price
(as hereinafter defined) of all the Equipment; and

WHEREAS the Company, as lessor, is executing a
lease of the Equipmeht dated as of the date hereof to the
Lessee in substantially the form annexed to the Equipment
Trust Agreement as Annex B (hereinafter called the Lease)
and the Lessee has joined in'this Agreement for the pur-

pose of making certain agreements as hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual
promises, covenants and agreement hereinaftér set forth,
the parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Subject to the

terms and conditions hereinafter set forth, the Manufacturer
will construct the Equipment at its plant set forth in
Schedule II hereto and will sell and deliver the Equipment
as hereinbelow provided and the Company will pay or cause
the Trustee to pay to the Manufacturer the Purchase Price

of the Equipment, each unit of which will be constructed in

accordance with the specifications'referred to in Schedule

II hereto and in accordance with such modifications thereof




as may have been agreed upén in writing by the Manufacturer
and the Lessee (which specifications and modifications, if
any, are hereinafter called the Specifications) and will, at
or before delivery thereof to the Lessee pursuant to Article
2 héreof, have the following ownership markings stencilled
on each side thereof in a conspicuous place in letters not
less than three-eighthe inch in height:

"OWNED BY FIRST SECURITY BANK OF UTAH, N.A.,

79 SOUTH MAIN, SALT LAKE CITY, UTAH, AS TRUSTEE

UNDER THE TERMS OF AN EQUIPMENT TRUST AGREEMENT" .
The Manufacturer agrees_that the design, quality and com-
ponent parts of the Equipment except as to design quality
and component parts specified or supplied by the Lessee will
conform to all Department of Transportation and Interstate
Commerce Commission requirements and specifications and to
all standards recommended by the Association of American
Railroads reasonably interpreted as being applicable to new
railroad equipment of the character of such units of the
Equipment as of the date of delivery thereof.

The Lessee agrees that the design, quality and

component parts of the Equipment specified by it will con-
form to all Department of Transportation and Interstate

Commerce Commission requirements and specifications and to

all standards recommended by the Association of American

1

 Railroads, reasonably interpreted as being applicable to
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new railroad equipment of ﬁhe character of such units of
Equipment as of the date of delivery thereof.

ARTICLE 2., Delivery. The Manufacturer will
deliver the Equipﬁent to the Lessee, as aéent of the Trustee,
freight charges, if any, prepaid, at such point or points as
shall be specified in Schedule II hereto, and in accordance
with the time of delivery schedule set forth in Schedule II

hereto, provided, however, that no unit of the Equipment

shall be delivered under this Agreemeqﬁ until the Equipment
Trust Agreement and the Lease, together with the Assignment,
including the Consent (both as defined in the Equipment Trust
Agreement), shall have been filed and recorded with the

Interstate Commerce Commission in accordance with Section 20c

of the Interstate Commerce Act and deposited with the Regis-~

trar General of Canada (notice of such deposit to be forth-

with hereafter given in the Canada Gazette) pursuant to

Section 86 of the Railway Act of Canada (and in delivering
the Equipment, the Manufacturer may rely upon telegraphic
advice from counsel for the Lessee that the Equipment Trust
Agreement, the Lease and the Assignment (including the Con-
sent) have béen so filed and recorded or deposited).

The Manufacturer and the Lessee each severally

represents and warrants that, to the best of its knowledge,

at the time of the delivery of the Equipment to the Lessee,
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as agent of the Trustee, the Equipment will be new railroad
equipment, not having been used by any person after comple-
tion of manufacture and prior to delivery, and no amortiza-
tion, depreciation or investment credit will have been claimed
by any person with respect thereto.

The Manufacturer's obligation as to time of
delivery is subject to delays resulting from causes beyond
the Manufacturer's reasonable control, including, but not
limited to, acts of God, acts of government such as embar-
goes, priorities and allocations, war or war conditions,
riot or civil commotion, Sabotage, strikes, labor shortages,
differences with workmen, accidents, fire, flood, explosion,
damage to plant, equipment or facilities or delays in
receiving necessary materials.

Notwithstanding the preceding provisions of this
Article 2, any unit of the Equipment not delivered, accepted
and settled for pursuant to Article 3 hereof on or before
July 1, 1972, shall be excluded from this Agreement and not
included in the term "Equipment" as used in this Agreement.
If the Manufacturer's failure to deliver the units of the
equipment so excluded from this Agreement resulted from one
or more of the causes set forth in the immediately preceding

paragraph, a separate agreement shall be entered into between

the Manufacturer and the Lessee providing for the purchase of




such excluded equipment by the Lessee on the terms herein
specified, payment to be made in cash in accordance with
the terms of this Agreement after delivery of such excluded
equipment either directly or by means of a conditional sale,
equipment trust or such other appropriate method of financ-
ing the purchase as the Lessee and the Manufacturer shall
mutually determine.

The Equipment shall be subject to inspection and
approval prior to delivery by inspectors or other authorized
representatives of the Company (who may be employees or
authorized representatives of the Lessee), and the Manufacturer
shall grant to any such inspector or other authorized represen-
tative reasonable access to its plant. From time to time upon
the completion of the construction of each unit or a number
of units of the Equipment, such unit or units shall thereupon
be presented to an inspector or other authorized representa-
tive of the Company and the Lessee for inspection at the
Manufacturer's plant and, if each such unit conforms to the
Specifications and the other requirements, specifications and
standards set forth or referred to in Article 1 hereof, such
inspector or authorized representative shall promptly execute
and deliver to the Manufacturer,.in such number of counter-

parts or copies as may reasonably be requested, a certificate

of acceptance (hereinafter called a Certificate of Acceptance)




stating that such unit or units have been inspected and
accepted on behalf of the Company and the Trustee and are

marked in accordance with Article 1 hereof; provided, how-

ever, that the Manufacturer shall not thereby be relieved of
its warranty contained in Item 4 of Schedule I hereto.

On acceptance of each of the units of the Equip-
ment pursuant to this Article 2 on behalf of the Company and
the Trustee as aforesaid, the Company assumes with respect
thereto the responsibility and risk o€ loss or damage and the
Manufacturer shall deliver to the Trustee (i) an invoice de-
scribing such unit and stating that such unit is new standard
gauge railroad equipmént (other than passenger or work equip-

ment) first put into service no earlier than the date of such

.délivery and acceptance, and that the Purchase Price of such

unit is an amount therein specified in U.S. dollars and

(ii) a bill of sale transferring title to such unit to the
Trustee and warranting to the Trustee, the Company and to

the Lessee that at the time of such delivery the Manufacturer
had legal title to such unit and good and lawful right to
sell the same and that title to such unit was, at the time

of such delivery of such unit, free from all claims, liens,

]

security interests and other encumbrances of any nature

except as created by this Agreement, the Equipment Trust

’

Agreement or as permitted by Section 6.01 thereof and




except for the rights of the Lessee under the Lease.

ARTICLE 3. Purchase Price and Payment. The base

price per unit of the Equipment, stated in U.S. dollars, is
set forth in Schedule II hereto. Such base price shall include
freight charges, if any, prepaid by the Manufacturer, from

the Manufacturer's plant to the point of delivery, and is
subject to such increase or decrease as may be or has been
agreed to by the Manufacturer and the Lessee whether such
prior agreement is canceled hereby or not. The term "Purchase
Price" as used herein. ;hall mean the base price or prices

as so increased or decreased. If on any Closing Date the
aggregate of the Invoiced Purchase Prices (as hereinafter
defined in this Article 3) for which settlement has
theretofore been and is then being made under this Agree-
ment, would, but for the provisions of this sentence,

exceed $800,000 (U.S.) (or such larger amount as the

Company may at its option agree to), the Manufacturer and

the Lessee will, upon request of the Company, enter into an
agreement excluding from this Agreement such unit or units

of the Equipment then proposed to be settled for as speci-
fied by the Company, as Qill, after giving effect to such
exclusion, reduce sﬁch aggregate Invoiced Purchase Prices

to not more than $800,000 (U.S.) (or such larger amount as

aforesaid); and the Lessee agrees to purchase on the terms




herein specified any such unit or units of the Equipment so
excluded from this Agreement from the Manufacturer for cash
on such Closing Date, or on such other date to which the
Manufacturer and the Lessee shall mutually agree, either
directly or, if the Manufacturer and the Lessee shall
mutually agree, by means of a conditional sale, equipment
trust or other appropriate method of financing; in which
event the Company shall execute such instruments and take
such other action as shall be reasonably requested by the
Lessee to vest in the Lessee or its designee, full title
to such unit or units.

The Equipment shall be settled for on one or more
Closing Dates (fixed as hereinafter provided) as specified
in Item 3 of Schedule I hereto (the Equipment settled for on
each Closing Date being hereinafter called a Group).

Subject to the provisions of Article 4 hereof, the
Company hereby promises to pay or cause to be paid in cash to
the Manufacturer at such place as the Manufacturer may desig-
nate, on each Closing Date with respect to a Group, an amount
equal to (x) the Purchase Price of all units of the Equipment
in the Group as set forth in the invoice or invoices there-
for (such.invoiced prices being herein called the Invoiced

Purchase Prices), less (y) the amount paid to the Manufacturer

- by the Trustee pursuant to Section 3.02 of the Equipment Trust

Agreement.
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The term "Closing Date" with respect to any Group
of the Equipment shall mean July 1, 1972, or such earlier
date following the date of deposit of the net proceeds of the
sale of the Equipment Trust Certificates (hereinafter called

the Equipment Trust Certificates) issued pursuant to Section

2.01 of the Equipment Trust Agreement, following presenta-

tion by the Manufacturer to the Lessee of the invoice and
the Certificate or Certificates of Acceptance for such Group,
as shall be fixed by the Company and the Lessee by written
notice delivered to the Manufacturer éﬁd the Trustee at least
five business days priof.to the Closing Dage designated
therein. The term "business days" as used herein means
calendar days, excluding Saturdays, Sundays and legal holi-
days or days on which banking institutions are authorized by
law to close in Salt Lake City, Utah, or New York, New York.
If the Manufacturer shall not receive on the Clos-
ing Date with respect to a Group of the Equipment the amounts
payable to the Manufacturer in respect of such Group pursuant
to the third paragraph of this Article 3 and Section 3.02
of the Equipment Trust Agreement, the Manufacturer will
promptly notify the Company and the Lessee of such event énd,
if such amount shall not have been previously paid and the

Manufacturer shall have otherwise complied with the condi-

tions of this Agreement to entitle the Manufacturer to
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receive payment hereunder énd thereunder, the Lessee will,
not later than 90 days after the Closing Date, make payment
to the Manufacturer of such amounts, together with interest
on the Invoiced Purchase Prices from such Closing Date to

the date of payment by the Lessee at a rate to be established
by mutual agreement between the Manufacturer and the Lessee
or‘the maximum rate permitted by law, whichever is the lesser;
in which event the Company shall execute such instruments and
take such other action as shall be req;onably requested by
the Lessee to vest in the Lessee or its designee full title
to such Equipment. If the Lessee shall not make payment

as aforesaid, the Company shall execute such instruments

and take such other action as shall be reasonably requested
by the Manufacturer to vest in the Manufacturer or its
designee full title to such Equipment, whereupon the Manu-
facturer may, at its election, sell, lease, retain or other-
wise dispose of such Equipment as may be permitted by law,

provided, however, that the Lessee shall not thereby be

relieved of its obligations to make payment to the Manu-
facturer as aforesaid.
Upon payment to the Manufacturer for any Group of

Equipment as provided for in this Agreement, any and all

claims, liens, security interests or other encumbrances of

any nature of the Manufacturer with respect to title to
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such Group of Equipment under this Agreement shall forth-
with cease and determine.

ARTICLE 4., Conditions to Obligations of the

Company. The obligation of the Company under this Agree-
ment to pay or cause to be paid to the Manufacturer any
amount required to be paid pursuant to the third paragraph
of Article 3 hereof with respect to any Group of the Equip-
ment is subject to the conditions (a) that prior thereto or
concurrently therewith the Trustee shall have paid to the
Manufacturer the amount agreed to be paid under Section 3.02
of the Equipment Trust Agreement and (b) that the Company
shall have received, én or prior to the Closing Date, the
following documents in such number of counterparts or copies
as may reasonébly be requested in form and substance satis-
factory to it:

(i) the bill or bills of sale from the Manu-
facturer to the Trustee referred to in the last
paragraph of Article 2 hereof, with respect to the
Equipment in such Group:

(ii) the Certificate or Certificates of Accept-
ance with respect to the Equipment in such Group, |
referred to in the fifth paragraph of Article 2 hereof

and the Certificate or Certificates of Acceptance with

respect thereto referred to in § 1 of the Lease;
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(iii) the invoice or invoices with respect to
the Equipment in such Group referred to in the last
paragraph of Article 2 hereof, accompanied by or
having endorsed thereon a certification by the Lessee
as to the correctness of the prices of such Equipment
as set forth in said invoices;

(iv) a signed copy of the opinion of counsel
for the Lessee required by Section 3.04(d) of the
Equipment Trust Agreement;

(v) a signed copy of thé opinion of counsel
for the Manufacturér required by Section 3.04(e) of
the Equipment Trﬁst Agreement;

(vi) a signed copy of the opinion of Messrs.
McCarthyF&'McCarthy, special Canadian counsel for the
Company, required by Section 3.04(f) of the Equipment
Trust Agreement;
| (vii) a Lessee's Certificate (as defined in the
Equipment Trust Agreement) dated the Closing Dafe to
the efféct that no Event of Default (as defined in the
Equipment Trust Agreement) which relates to the Lessee
nor an Event of Default (as defined in the Lease), nor

any event which with the lapse of time and/or notice

provided for in the Equipment Trust Agreement or in

the Lease would constitute sucﬁ an Event of Default
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thereunder shall have occurred and be continuing; and
(viii) such other documents as the Company may
reasonably request,

ARTICLE 5. Warranties. The agreement of the

parties relating to the Manufacturer's warranty of
materials and workmanship is set forth in Item 4 of

Schedule I hereto, which said Item 4 is by this reference

'made a part hereof.

ARTICLE 6. Patent Indemnities. Except in cases

of articles or materials specified byffhe Lessee and not
manufactured by the Manufacturer and in cases of designs,
systems, processes, fbrmﬁlae or combinations specified by
the Lessee and not developed or puiported to be developed
by the Manufacturer, the Manufacturer agrees to indemnify,
protect and hold harmless the Lessee, the Company and the
Trustee from and against any and all liability, claims,
costs, charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing.against
the Lessee, the Company and the Trustee, their assigns or
the users of the Equipment because of the use in or about
the construction or operation of any of the Equipment of
any design, system, process, formula, combination, article

or material which infringes or is claimed to infringe on

any patent or other right, The Lessee likewise will
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indemnify, protect and hold harmless the Manufacturer, the
Trustee and the Company from and against any and all lia-
bility, claims, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Manufacturer, the Trustee and
the Company because of the use in or about the construction
or operation of any of the Equipment of any article or
material specified by the Lessee and not manufactured by
the Manufacturer or of any design, system, process, formula
or combination specified by the Lesseé and not developed

or purported to be deveiﬁped by the Manufacturer which
infringes or is claimed to infringe on any patent or other
right. The Manufacturer agrees to and hereby does, to the
~extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, assign, set
over and deliver to the Lessee every claim, right and cause
of action which the Manufacturer has or hereafter shall have
against the seller or sellers of any designs, systems, pro-
cesses, formulae, combinations, articles or materials spe-
cified by the Lessee and purchased or otherwise acquired by
the Manufacturer for use in or about the construction or
operation of any of the Equipment, on the ground that any

such design, system, process, formula, combination, article

or material or operation thereof infringes or is claimed to
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infringe on any patent or other right. The Manufacturer
further agrees to execute and deliver to the Lessee or the
users of the Equipment all and every such further assurance
as may be reasonably requested by the Lessee more fully to
effectuate the assignment and delivery of every such claim,
right and cause of action. The Manufacturer will give notice
‘to the Lessee of any claim known to the Manufacturer from
which liability may be charged againé£ the Lessee hereunder
and the Lessee, the Company and the Trustee, respectively,
will give notice to the Manufacturer of any claim known to
the Lessee, the Company and the Trustee, as the case may be,
on the basis of which liability may be charged against the
Manufacturer hereunder.

ARTICLE 7. Taxes. All payments to be made or
caused to be made by the Company or the Lessee hereunder will
be free of expense to the Manufacturer with respect to the
amount of any local, state, prévinciél, or federal United
States, Canadian or Mexican taxes (other than net income,
gross receipts, franchise taxes measured by net income based
on such receipts, excess profits and similar taxes), assessments,
license fées, charges, fines or penalties levied or imposed
upon, or in connection with) or measured by, this Agreement or

any use, payment, shipment, delivery or transfer of title

under the terms hereof, all of which taxes, assessments,
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license fees, charges, finés or penalties the Company or the
Lessee, as the case may be, assumes and agrees to pay on demand
in addition to the Purchase Price of the Equipment; provided,
however, that the Company will have no obligation to pay any
such taxes, assessments, license fees, charges, fines or
penalties unless it shall have received payment thereof from
the Lessee pursuant to § 5 of the Lease.

ARTICLE 8. Notice. Any notice hereunder to the
party designated below shall be deemeq to be properly served
if delivered or mailed to it at the following specified
addresses:

(a) to the Company, 48 Wall Street, New York,

N.Y. 10015, attention of Peter O'Connoxr, Vice President,

(b) to the Lessee, at P. O. Box 8100, Montreal

101, Quebec, Canada, attention of the Treasurer,

(c) to the Manufacturer, at its address set
forth in Item 5 of Schedule I hereto,
or at such other addresses as may have been furnished in
writing by such party to the other parties to this Agreement.

ARTICLE 9. Article Headings. All article headings

are inserted for convenience only and shall not affect any

construction or interpretation of this Agreement.
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ARTICLE 10. Effect and Modification of Agree-

ment. This Agreement, and the Schedules relating hereto,
exclusively and completely state the rights and agreements
of the Manufacturer, the Company and the Lessee with respect
to the Equipment and supersede all other agreements, oral

or written, with respect to the Equipment. No variation of
this Agreement and no waiver of any of its provisions or
conditions shall be valid unless in writing and duly exe-
cuted on behalf of the Company, the Manufacturer and the
Lessee.

ARTICLE 11.. Law Governing. The terms of this

Agreement and all rights and obligations hereunder shall
be governed by the laws of the State of New York.

ARTICLE 12, Successors and Assigns. As used

herein the terms Manufacturer, Company, Trustee and Lessee
shall be deemed to include the successors and assigns of
the Manufacturer, the Company, the Trustee and the Lessee.

ARTICLE 13. Execution. This Agreement may be

executed in any number of counterparts, each of which so
executed shall be deemed to be an origiﬁal, and such
counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by

any such original counterpart.

IN WITNESS WHEREOF, the parties hereto, each pur-
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suant to due corporate authority, have caused this Agree-
ment to be duly executed as of the date first above

written.

BETHLEHEM STEEL CORPORATION,

 fra Lz

Vice President

{Corporate Seal]

Attest:

C/L’/lff// / %If](( /

Assistant Secretary

THE BANK OF NEW YORK,

by

Vice President
[Corporate Seall

Attest:

Assistant Secretary

CANADIAN NATIONAL RAILWAY
COMPANY,

by

Vice President
[Corporate Seall

Approved as to form only

Attest:

Attorney

Assistant Secretary




COMMONWEALTH OF PENNSYLVANIA,)
COUNTY OF NORTHAMPTON, )) o8

On this /“! day of f(aJ] 1972, before me per-
sonally appeared FRANCIS VAN NUYS , to me personally known,
who being by me duly sworn, says that he is a Vice
President of BETHLEHEM STEEL CORPORATION, that one of
the seals affixed to the foregoing instrument is the cor-
porate seal of said cofporation, that said instrument was
signed and sealed on behalf of said cérporation by authority
of its Board of Directoré and he- acknowledged that the exe-
cution of the foregoing instrument was the free act and deed

of said corporation.

i&kﬁ s ~<L }L&' ks 1:),4/
ffotary Public

My commission expires:
My Commission Expires
City of Bethlchem
[Notarial Seal] Norchampron County
October 13, 1974




STATE OF NEW YORK, )
) ss.:
COUNTY OF NEW YORK,)

On this day of 1972, before me per-
sonally appeared , to me personally known, who,
being by me duly sworn, says that he is a Vice President of
THE BANK OF NEW YORK, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instruﬁent was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that‘the execution of the foregoing

instrument was the free act and deed of said corporation.

Notary Public

[Notarial Seal)




PROVINCE OF QUEBEC )
CITY OF MONTREAL ; o8

On this day of 1972, before me
personally appeared » to me personally
known, who, being by me duly sworn, says that he is a Vice
President of CANADIAN NATIONAL RAILWAY COMPANY, that one of
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation and that said instrument was
signed and sealed on behalf of said cbrporation by authority
of its Board of Directors and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed

of said corporation.

Notary Public

My commission is for life.

[Notarial Seal]




Item 1:

Item 2:

Item 3:

Item 4:

SCHEDULE I

Bethlehem Steel Corporation, a Delaware corpora-

tion.

The Manufacturing Agreement dated as of April 1,

1972, among the Company, the Lessee and the Manu-

_facturer to which this Schedule‘I is attached is

hereinafter called the Agreement.

For thevpurpose of making settlement, the equip-
ment shall be settled for in not more than three
groups of units of the’ﬁquipment delivered to
and accep£ed by the Lessee, as agent for the

Trusteé.

Manufacturer's Warranty of Materials and Workman-

ship. The Manufacturer warrants that the units
of the Equipment will be built in accordance with
the Specifications and with the other require-
ments, specifications and standards set forth or
referred to in Article 1 of the Agreement and

warrants the Equipment will be free from defects

- in material (except as to specialties incorporated

therein which were specified or supplied by the
Lessee and not manufactured by the Manufacturer)

and workmanship or design (except as to designs

specified by the Lessee and not developed or pur-




ported to be‘developed by the Manufacturer) under
normal use and service; the Manufacturer's obli-
gation under this paragraph being limited to making
good at its plant any part or parts of any unit of
the Equipmént which shall be returned to the
Manufacturer, the transportation charges prepaid,
within one year after delivery of such unit and
which the Manufacturer's examination shall dis-
close to its satisfactiPn to have been thus defec-
tive. THIS WARRANTY IS EX?RESSLY IN LIEU OF ALL |
OTHER WARRANTIES, EXPRESSED OR IMPLIED, STATUTORY
OR OTHERWISE, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PUR-
POSE, and the Manufacturer neither makes nor
authorizes any other person to make for it any
other such warranty in connection with the con-
struction and delivery of the Equipment, except
as aforesaid.

The Manufacturer further agrees that
neither the inspection as provided in Article
2 of the Agreement, nor any examination, nor the

acceptance of any’units of the Equipment as pro-

vided in said Article 2, shall be deemed a waiver

[

or modification by the Company, the Trustee and/or




Item 5:

the Lessee of any of their rights under this

Item 4.

Bethlehem Steel Corporation, Bethlehem,

Pennsylvania 18016, Attention: Manager of

Sales, Railroad Products
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