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EQUIPMENT TRUST AGREEMENT, dated as of July 15,
1972, by and between TeE Fmst PENNsyLvaNiA BaNEING AND
Trust CoMPANY, a corporation duly organized and existing under
the laws of the Commonwealth of Pennsylvania, as Trustee (here-
inafter called the Trustee), of the first part, and SoUTHERN
Paorric TransporTaTION COMPANY, 2 corporation duly organized
and existing under the laws of the State of Delaware (hereinafter
called the Company), of the second part.

WHEREAs, the Company has contracted or will contract for the
construction and transfer to the Trustee of the railroad equipment
described herein ; and

WaHEREAs, title to such railroad equipment is to be vested in and
is to be retained by the Trustee, and such railroad equipment is to be
leased to the Company hereunder until title is transferred under the
provisions hereof ; and

WaEREAs, Southern Pacific Transportation Company Equipment
Trust Certificates, Series 58 (hereinafter called Trust Certificates),
are to be issued and sold in an aggregate principal amount not sxceed-
ing $12,150,000, and the net proceeds (as hereinafter defined) of such
sale together with such other cash, if any, as may be required to be
deposited by the Company as hereinafter provided is to constitute a
fund equal to the aggregate principal amount of Trust Certificates so
issued and sold to be known as SouTHERN Pacrric TRANSPORTATION
Company EquipMeNT TrusT, SErIES 58, to be applied by the Trustee
from time to time in part payment of the cost of the Trust Equipment,
the remainder of the cost thereof to be paid out of advance rentals to be
paid by the Company as provided herein; and

WaHEREAS, the texts of the Trust Certificates, the dividend warrants
and the guaranty to be endorsed on the Trust Certificates by the Com-
pany are to be substantially in the following forms, respectively:
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[FORM OF TRUST CERTIFICATE WITH DIVIDEND WARRANTS)
$1,000 No. $1,000

SOUTHERN PACIFIC TRANSPORTATION COMPANY
EQUIPMENT TRUST

SEriEs 58

Equipment Trust Certificate
Total Authorized Issue $12,150,000

TrE FrsT PENNSYLVANIA BANKING AND TRUST CoMPANY, Trustee
Dividends at the rate of 7% Per Annum
Payable January 15 and July 15,
Principal hereof payable July 15, 19

Tae Fmst PENNsYLVANIA BANKING AND TRUST CoMPANY, as Trustee
under an Hquipment Trust Agreement dated as of July 15, 1972,
by and between THE FirsT PENNsYLVANIA BankiNg AND TrUST CoMPANY,
Trustee, of the first part, and SovrmErN Pacrric TRANSPORTATION
Company (hereinafter called the Company), of the second part, hereby
certifies that the bearer, or, if this Certificate is registered as to prin-
cipal, the registered holder hereof, is entitled to an interest in the
principal amount of $1,000 in SouvrmHERN PAciFic TRANSPORTATION
Company Equipment Trust, SerIEs 58, payable on the due date,
stated above, upon presentation and surrender of this Certificate to
the undersigned at its agency in the Borough of Manhattan, City and
State of New York (which agency may be the office of Southern Pacific
Transportation Company in said Borough and City), and to payment,
until said last mentioned date, of dividends on said principal amount
at the rate of 7% per annum from July 15, 1972, semi-annually on
January 15 and July 15 in each year, according to the tenor of the
dividend warrants hereto annexed, upon presentation and surrender
of such warrants, as they severally mature, to the undersigned at
its said agency, with interest at the dividend warrant rate on any unpaid
principal and on any unpaid dividends to the extent that it shall be le-
gally enforceable, all in such coin or currency of the United States of
America as at the time of payment shall be legal tender for the payment
of public and private debts, but payable only out of rentals or other
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moneys received by the undersigned and applicable to such payment
under the provisions of said Agreement.

This Certificate is one of an issue of Certificates having an aggre-
gate principal amount not exceeding $12,150,000, all issued or to be
issued under and subject to the terms of said Agreement, under which
certain railroad equipment leased to the Company (or cash or obliga-
tions defined in said Agreement as “(Glovernment Securities” in lien
thereof, as provided in said Agreement) is held by the undersigned
in trust for the benefit of the holders of the interests represerted by
said Certificates, to which Agreement (a copy of which is on file with
the undersigned at its said agency) reference is made for a full state-
ment of the rights and obligations of the Company, the duties and
immunities of the undersigned and the rights of the holder hereof
thereunder.

The Certificates are issuable as bearer Certificates with dividend
warrants attached, registrable as to principal, in the denomination of
$1,000, and as fully registered Certificates in the denominations of
$1,000 and any multiple of $1,000. The Certificates with dividend war-
rants and the fully registered Certificates and the several denomina-
tions of fully registered Certificates are interchangeable upon presenta-
tion thereof at said agency of the undersigned, but only in the manner,
subject to the limitations and upon payment of the charges, provided
in the Agreement.

This Certificate may be registered as to principal at said agency
of the undersigned in the Borough of Manhattan, City and State of
New York, in the name of the holder hereof, and such registration
noted hereon by or on behalf of the undersigned. Thereafter title to
the interest represented by this Certificate shall pass only by transfer
registered at said agency unless and until a transfer to bearer shall
have been similarly registered and noted hereon. Such registration
shall apply only to the principal of this Certificate and not to the divi-
dend warrants hereunto attached, which shall continue to be payable
to bearer and transferable by delivery.

Every holder of this Certificate and of the attached warrants, by
accepting the same, agrees with the undersigned, with the Company,
and with every subsequent holder hereof and thereof that this Cer-
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tificate (unless registered in the name of the holder) and such war-
rants shall be transferable with the same effect as in the case of a
negotiable instrument payable to bearer, by delivery by any person
having possession of the same, respectively, howsoever such possession
may have been acquired; and the undersigned and the Company may
treat the bearer of this Certificate, or the registered holder hereof if
this Certificate be registered in his name as above provided, and the
bearer of any dividend warrant attached hereto whether or not this
Certificate be so registered, as the absolute owner of this Certificate
or of said warrants, as the case may be, for all purposes, and shall not
be affected by any notice to the contrary.

In case of default in the performance or observance of any of the
covenants of the Company in said Agreement contained, the principal
amount represented by this Certificate may be declared due and pay-
able, as provided in said Agreement.

In Wirness WHEREOF, the Trustee has caused this Certificate to
be signed by the facsimile signature of its President or one of its Vice
Presidents and its corporate seal, in facsimile, to be hereunto affixed
and to be attested by its Secretary or one of its Assistant Secre-
taries, and has caused dividend warrants bearing the facsimile signa-
ture of its Treasurer or one of its Assistant Treasurers to be attached
hereto, the fifteenth day of July, 1972.

Tue FrsT PENNSYLVANIA BANKING
AND TrusT CoMPANY,
Trustee,

By

Vice President

Assistant Secretary
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[FORM OF DIVIDEND WARRANT FOR
TRUST CERTIFICATE WITH DIVIDEND WARRANTS]

$35.00 No.

Due to the bearer hereof on 15,19 , on surrender
hereof at the agency of the undersigned Trustee in the Borough of
Manhattan, City and State of New York, Dol-

lars, being the semi-annual dividend then due on Certificate No.

of SourHERN Paciric TransporTaTION CompPaNY EquripMeNT TRUST,
Series 58, payable only out of rentals or other moneys received by
the undersigned and applicable to such payment under the Equipment
Trust Agreement referred to in said Certificate.

Targ Fmst PENNSYLVANIA BANEKING
AND Trust CoMPANY,
Trustee,

By :
Treasurer

[FORM OF GUARANTY FOR
TRUST CERTIFICATE WITH DIVIDEND WARRANTS]

SovrHERN Paciric TransporTaTION CoMPANY, for a valuable con-
sideration, hereby unconditionally guarantees to the bearer or reg-
istered holder of the within Certificate, and to the bearer or hearers
of the dividend warrants appertaining thereto, respectively, the prompt
payment of the principal of said Certificate, and of the dividends
thereon specified in the dividend warrants thereto attached, with
interest at the dividend warrant rate on any unpaid principal and on
any unpaid dividends to the extent that it shall be legally enforceable,
in accordance with the terms of said Certificate and the Equipment
Trust Agreement referred to therein.

SouTHERN PaciFic TRANSPORTATION
CoMPANY,

President
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[FORM OF FULLY REGISTERED TRUST CERTIFICATE]

REGISTERED
No. R ' $
SOUTHERN PACIFIC TRANSPORTATION COMPANY
EQUIPMENT TRUST

SeriEs 58

Equipment Trust Certificate
Total Authorized Issue $12,150,000
TaE Fmst PENNsYLvANIA BaANKING AND TRUST CoMmPpaNy, Trustee
Dividends at the rate of 7% Per Annum
Payable January 15 and July 15,
Prineipal hereof payable July 15, 19

Trae First PENNsyLvANIA BankiNg AND TRUsT CoMPANY, as Trustee
under an Equipment Trust Agreement dated as of July 15, 1972,
by and between TrHE FirsT PENNSYLVANIA BANKING AND TrRUST COoMPANY,
Trustee, of the first part, and SourHERN Paciric TRANSPORTATION
Company (hereinafter called the Company), of the second part, hereby
certifies that or registered
assigns, is entitled to an interest in the principal amount of $
in SourmERN Pacrric TransportaTion CoMmPANY EquipmeEnT TrUST,
Sermes 58, payable on the due date stated above, upon presentation
and surrender of this Certificate to the undersigned at its agency in
the Borough of Manhattan, City and State of New York (which agency
may be the office of Southern Pacific Transportation Company in said
Borough and City), and to payment, until said last mentioned date, of
dividends on said principal amount, semi-annually on January 15 and
July 15 in each year, at the rate of 7% per annum from the date
hereof, at said agency of the undersigned, with interest at said divi-
dend rate on any unpaid principal and on any unpaid dividends to the
extent that it shall be legally enforceable, all in such coin or currency
of the United States of America as at the time of payment shall be
legal tender for the payment of public and private debts, but payable
only out of rentals or other moneys received by the undersigned and
applicable to such payment under the provisions of said Agreement.
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This Certificate is one of an issue of Certificates having an aggre-
gate principal amount not exceeding $12,150,000, all issued or to be
issued under.and subject to the terms of said Agreement, under which
certain railroad equipment leased to the Company (or cash or obliga-
tions defined in said Agreement as “Government Securities” in lien
thereof, as provided in said Agreement) is held by the undersigned
in trust for the benefit of the holders of the interests represented by
said Certificates, to which Agreement (a copy of which is on file with
the undersigned at its said agency) reference is made for a full state-
ment of the rights and obligations of the Company, the duties and
immunities of the undersigned and the rights of the registered holder
hereof thereunder. ,

The Certificates are issuable as bearer Certificates with dividend
warrants attached, registrable as to principal, in the denomination of
$1,000, and as fully registered Certificates in the denominations of
$1,000 and any multiple of $1,000. The Certificates with dividend war-
rants and the fully registered Certificates and the several denomina-
tions of fully registered Certificates are interchangeable upon presen-
tation thereof at said agency of the undersigned, but only in the
manner, subject to the limitations and upon payment of the charges,
provided in the Agreement.

This Certificate is transferable by the registered holder hereof
in person or by duly authorized attorney on the books of the under-
signed at its said agency in the Borough of Manhattan, City and State
of New York, upon surrender hereof to the undersigned at its said
agency, accompanied by appropriate instruments of assignment and
transfer, duly executed by the registered holder hereof in person or
by such attorney, in form satisfactory to the undersigned, and there-
upon a new fully registered Certificate or Certificates in authorized
denominations for the same aggregate principal amount and having
the same date of maturity as this Certificate will be issued to the
transferee in exchange therefor. The Trustee and the Company shall
be entitled to treat the registered holder hereof as the absolute owner
hereof for all purposes, and shall not be affected by any notice to the
eontrary.

In case of default in the performance or observance of any of
the covenants of the Company in said Agreement contained, the prin-
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cipal amount represented by this Certificate may be declared due and
payable, as provided in said Agreement. '
In Wirness WHEerroF, the Trustee has caused this Certificate to
be signed by the facsimile signature of its President or one of its Vice
Presidents and its corporate seal, in facsimile, to be hereunto affixed

and to be attested by its Secretary or one of its Assistant Secretaries,
the day of ,19 .

Teeg Frst PENNsYLvaANIA BAXEKING
Anp TrusT CoMPANY,

Trustee,

By

Viece President
ATTEST:

Assistant Secretary

[{FORM OF GUARANTY FOR FULLY REGISTERED TRUST CERTIFICATE]

SourrERN Pactric TransporTATION CoMPANY, for a valuable con-
sideration, hereby unconditionally guarantees to the registered holder
of the within Certificate the prompt payment of the principal of said
Certificate, and of dividends thereon at the dividend rate specified
therein on the semi-annual dates specified in said Certificate, with
interest at the dividend rate on any unpaid principal and on any
unpaid dividends to the extent that it shall be legally enforceable, in
accordance with the terms of said Certificate and the Equipment Trust
Agreement referred to therein.

SourHERN PAcIFIc TRANSPORTATION
CoMPaNY,

By

President
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WHEREAS, it is desired to secure to the holders of the Trust Cer-
tificates the payment of the principal thereof in 15 equal annual install-
ments payable on the fifteenth day of July in each year beginning July
15, 1973, and ending July 15, 1987, as hereinafter more particularly
provided, with dividends to said dates of maturity, respectively, as
hereinafter provided, payable semi-annually on January 15 and July
15 in each year, and to evidence the rights of the holders of the Trust
Certificates in substantially the forms hereinbefore set forth;

Now, THEREFORE, in consideration of the mutual covenants and
promises herein contained, the parties hereto hereby agree as follows:

ARTICLE I
DEFINITIONS

For all purposes of this Agreement, unless the context otherwise
requires:

Affiliate of the Company shall mean any corporation, which, direetly
or indirectly, controls or is controlled by, or is under common control
with, the Company. For the purposes of this definition, conirol (in-
cluding controlled by and wnder common conirol wilth), as used with
respect to any person, shall mean the possession, directly or indirectly,
of the power to direct or cause the direction of the management and
policies of such person, whether through the ownership of voting
securities or by contract or otherwise.

Company shall mean Southern Pacific Transportation Company.

Cost, when used with respect to Equipment, shall mean the actual
cost thereof, and shall include only such items as may properly be
included in such cost under the Interstate Commerce Commission’s
Uniform System of Accounts for Railroad Companies, as in effect at the
time in question, or the accounting rules of such other Federal govern-
mental authority having jurisdiction over the accounts of the Company,
or to the extent not determined thereby or in case there be rio such
accounting rules of the Interstate Commerce Commission or other
Federal authority in effect at such time, sound accounting practice.

Deposited Cash shall mean the aggregate of (a) cash and any ad-
vance rentals on deposit with the Trustee as provided in the first
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paragraph of Section 2.01 hereof and, when required or indicated by
the context, any Government Securities purchased by the use of such
cash or rentals pursuant to the provisions of Section 7.08 hereof, and
(b) any sums restored to Deposited Cash from rentals pursuant to
~Section 4.04(B) (1) hereof and on deposit with the Trustee.

- . Equipment shall mean standard-gauge railroad equipment (other
than work equipment) which shall have been first put into operation
after July 14, 1972.

The estimated cost of any Trust Equipment shall mean the esti-
mated cost thereof specifically set forth herein or in any supplement
hereto.

The fair value of any unit of Equipment shall be considered to be
the Cost thereof less depreciation accrued on such Equipment computed
by the straight-line method at the rate of one third of one per cent of
the Cost for each calendar month from the date the same was first put
into operation to the date as of which the value is to be determined.

Government Securities shall mean bonds, notes or other direct
obligations of the United States of America or obligations for which
the faith of the United States is pledged to provide for the payment
of the interest and principal. '

The word holder, when used with respeet to Trust Certificates,
shall include the plural as well as the singular number and, unless
otherwise indicated by the context, shall mean and include the bearer
of a Trust Certificate with dividend warrants not registered as to prin-
cipal, the bearer of a dividend warrant, the registered owner of a Trust
Certificate with dividend warrants registered as to principal, and the
registered owner of a fully registered Trust Certificate.

Officer’s Certificate shall mean a certificate signed by the President,
a Vice President or an Assistant Treasurer of the Company.

Opinion of Counsel shall mean an opinion of counsel (who may be
of counsel to the Company) satisfactory to the Trustee.

Request shall mean a written request for the action therein specified
signed on behalf of the Company by the President, a Vice President,
or an Assistant Treasurer of the Company and delivered to the Trustee.

Trust Certificates shall mean Southern Pacific Transportation
Company Equipment Trust Certificates, Series 58, issued hereunder,
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and dividend warrants shall mean dividend warrants attached or ap-
pertaining to Trust Certificates.

Trust Equipment shall mean all Equipment at the time subject to
the terms of this Agreement

Trustee shall mean The First Pennsylvama Bankmg and Trust
Company, a corporation duly organized and existing under: the laws
of the Commonwealth of Pennsylvania, and any successor as trustee
hereunder.

The words herein, hereof, hereby, hereto, hereunder and words of
similar import as used in this Agreement refer to this Agreernent as
a whole and not to any particular Article, Section or subdivision hereof.

ARTICLE 1T
Trust CERTIFICATES AND IssuaNcE THEREOF

Sectioxn 2.01. The net proceeds (excluding premium and acerued
dividends, if any) of the sale of any of the Trust Certificates shall
forthwith upon issuance thereof, be deposited in cash with the T'rustee.
At the same time the Company shall, if necessary, deposit with the
Trustee any advance rental payable by the Company to the Trustee
under Section 4.04(A) (1) hereof.

Thereupon, without waiting for the recording or filing of this
Agreement or of any other instrument respecting the Trust Equip-
ment, the Trustee shall issue and deliver, as the Company shall direct
by Request, Trust Certificates substantially in the forms set forth
herein and in the aggregate principal amount so sold.

Section 2.02. Each of the Trust Certificates shall represent an
interest in the principal amount therein specified in the trust created
hereunder and shall bear dividends on said amount at the rate of 7%
per annum, payable semi-annually on the fifteenth day of J anuary and
of July in each year.

The aggregate principal amount of Trust Certificates which shall
be executed and delivered by the Trustee hereunder shall not exceed the
sum of $12,150,000, except as provided in Sections 2.05 and 2.06 hereof.
Each of the Trust Certificates shall bear upon its face the due date
thereof together with such numbers, descriptions or marks of identifica-
tion as the Trustee may determine.
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The principal amount. of the Trust Certificates shall become due
in 15 equal annual installments payable on the fifteenth day of July
in each year beginning July 15, 1973, and ending July 15, 1987. Divi-
dend warrants evidencing the rights of the bearers. thereof to the
dividends on the Trust Certificates with dividend warrants shall be
annexed to such Trust Certificates.

Secrion 2.03. The Trust Certificates, the dividend warrants and
the gnaranty to be endorsed on the Trust Certificates by the Company
as hereinafter in Section 6.02 hereof provided shall be in substantially
the forms hereinbefore set forth.

Secrion 2.04. The Trust Certificates shall be signed in the name
and on behalf of the Trustee by the facsimile signature of the Presi-
dent or one of its Vice Presidents and its corporate seal in facsimile
shall be attested by its Secretary or one of its Assistant Secretaries.
The dividend warrants to be attached to the Trust Certificates with
dividend warrants shall be authenticated by the facsimile signature of
the Treasurer or any Assistant Treasurer of the Trustee. In case any
officer of the Trustee whose signature, whether facsimile or not, shall
appear on any of the Trust Certificates or on the dividend warrants
shall cease to be such officer of the Trustee before the Trust Certificates
or dividend warrants shall have been issued and delivered by the
Trustee, such Trust Certificates and dividend warrants shall be adopted
by the Trustee and be issued and delivered as though such person had
not ceased to be such officer of the Trustee. Before executing or deliver-
ing any Trust Certificate the Trustee shall detach and cancel all matured
dividend warrants thereto appertaining.

Secrion 2.05. The Trust Certificates with dividend warrants shall
be in the denomination of $1,000 each; shall be payable to bearer; shall
be negotiable and transferable by delivery unless registered as to prin-
cipal, in the manner hereinafter provided; and shall be dated July 15,
1972.

The fully registered Trust Certificates shall be in the denomina-
tions of $1,000 or any multiple thereof; shall be registered as to both
principal and dividends, in the name of the holder; shall be trans-
ferable upon presentation and surrender thereof for transfer at the
agency of the Trustee in the Borough of Manhattan, City and State of
New York (which agency may be the office of the Company in said




[13]

Borough and City), accompanied by appropriate instruments of assign-
ment and transfer, duly executed by the registered holder of the sur-
rendered Trust Certificate or Certificates or by duly authorized attorney,
in form satisfactory to the Trustee; and shall be dated July 15, 1972,
or the dividend payment date to which dividends shall have been paid,
next preceding or coinciding with the date of issue, whichever is later,
and shall bear dividends from the date thereof.

Fully registered Trust Certificates may be exchanged for a like
aggregate principal amount of Trust Certificates with dividend war-
rants of the same maturity having all unmatured dividend warrants
attached, or for a like aggregate principal amount of fully registered
Trust Certificates of the same maturity of authorized denominations,
and Trust Certificates with dividend warrants may be exchanged for
a like aggregate principal amount of fully registered Trust Certificates
of the same maturity of authorized denominations. The Trust Certifi-
cates to be exchanged shall be surrendered at said agency of the T'rustee
in the Borough of Manhattan, City and State of New York. All Trust
Certificates with dividend warrants surrendered for exchange shall
have attached all unmatured dividend warrants appertaining thereto,
and, in case at the time of any such exchange dividends on the Trust
Certificates are in default, they shall in addition have attached all
matured dividend warrants in default appertaining thereto. Any of
the Trust Certificates with dividend warrants may be registered as to
the principal thereof in the name of the holder at said agency of the
Trustee in the Borough of Manhattan, City and State of New York,
and such registration shall be noted on the Trust Certificate by or on
behalf of the Trustee. Thereafter no transfer thereof shall bes valid
unless made at said agency by the registered holder thereof in person,
or by his duly authorized attorney, and similarly noted thereon; but
the same may be discharged from registration and transferred to
bearer as before. No registration, however, shall affect the dividend
warrants, but every such dividend warrant shall continue to be trans-
ferable with the same effect as in the case of a negotiable instrument
payable to bearer, by delivery thereof by any person in possession of
the same, howsoever such possession may have been acquired.

Anything to the contrary herein notwithstanding, the parties hereto
may deem and treat (i) the bearer of any Trust Certificate not, regis-
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tered as to principal and the bearer of any dividend warrant as the
absolute owner of such Trust Certificate or dividend warrant, as the
case may be, for the purpose of receiving payment thereof and for all
other purposes, and shall not be affected by any notice to the contrary
and (ii) the registered holder of any fully registered Trust Certificate
or of any Trust Certificate with dividend warrants registered as to
principal, as the case may be, as the absolute owner of such Trust Cer-
tificate for all purposes (except payment of dividends in the case of
Trust Certificates with dividend warrants registered as to prineipal),
and shall not be affected by any notice to the contrary.

For any registration, transfer, exchange or discharge from regis-
tration the Trustee shall require the payment of a sum sufficient to
cover reimbursement for any stamp tax or other governmental charge
connected therewith, and, in addition, in case of any exchange of Trust
Certificates as hereinabove provided, such sum, not exceeding $2.50 for
each Trust Certificate issued on such exchange, as the Company may
specify in a Request.

The Trustee shall not be required to issue, register, transfer or
exchange Trust Certificates for a period of ten days next preceding any
dividend payment date.

Secrion 2.06. In case any Trust Certificate, or the dividend war-
rants, if any, thereto appertaining, shall become mutilated or defaced
or be lost, stolen or destroyed, then on the terms herein set forth, and
not otherwise, the Trustee, upon Request, shall execute and deliver a
new fully registered Trust Certificate or a Trust Certificate with divi-
dend warrants, as the case may be, with, if a Trust Certificate with
dividend warrants, all unmatured dividend warrants appertaining
thereto, of like maturity, tenor and date, and bearing such number,
designation or other mark of identification as the Trustee may deter-
mine, in exchange and substitution for, and upon cancellation of, the
mutilated or defaced Trust Certificate and dividend warrants, or in
lieu of or in substitution for the same if lost, stolen or destroyed, and
shall make payment of any matured and unpaid dividend warrants
appertaining to the same. The Company shall execute its guaranty on
any Trust Certificates so delivered. The applicant for a new Trust Cer-
tificate shall furnish to the Trustee and to the Company evidence to
their satisfaction of the mutilation, defacement, loss, theft or destrue-
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tion of such Trust Certificate and dividend warrants alleged o have
been lost, stolen or destroyed, and of the ownership and authenticity
of such mutilated, defaced, lost, stolen or destroyed Trust Certificate
and dividend warrants, and also such security and indemnity as may
be required by the Trustee and by the Company, in their discretion;
and shall pay all expenses and charges of such substitution or exchange. .
All Trust Certificates shall be issued, held and owned upon the express
condition that the foregoing provisions are exclusive in respect of the
replacement of mutilated, defaced, lost, stolen or destroyed Trust Cer-
tificates and dividend warrants, and shall preclude any and all other
rights and remedies, any law or statute now existing or hereafter
enacted to the contrary notwithstanding.

Section 2.07. At any time prior to the issue of definitive Trust
Certificates the Trustee shall, upon Request of the Company, issue and
deliver, in lieu of definitive Trust Certificates, temporary Trust Cer-
tificates in any denomination or denominations specified in such Re-
quest. Such temporary Trust Certificates shall be substantially of the
tenor of the definitive Trust Certificates in lieu of which they are issued
and may be issued with or without dividend warrants and with such
insertions, omissions, substitutions and variations as may be appro-
priate.

Temporary Trust Certificates shall be exchangeable without charge
to the holder for the definitive Trust Certificates in lieu of which they
are issued, and upon surrender and cancellation of any of such tem-
porary Trust Certificates the Trustee shall issue and deliver in exchange
therefor definitive Trust Certificates of the same maturity and for the
same aggregate principal amount. Until so exchanged, the holders of
the temporary Trust Certificates shall be entitled to the same rights
hereunder as if the temporary Trust Certificates had been so exchanged.

ARTICLE III v
AcquisitioN ofF TrusT EQuipMENT BY TRUSTEE ; DEPOSITED CASH

Secrroxn 3.01. The Company, as speedily as may be, shall cause
to be constructed and shall cause to be sold, assigned, transferred and
set over unto the Trustee, as trustee for the holders of the Trust Cer-
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tificates and dividend warrants pertaining thereto, the Equipment de-
seribed in Schedule A hereto.

To that end the Company hereby assigns, or as speedily as may
be after entering into the contract or contracts for the construction of
such Equipment agrees to assign, to the Trustee all its rights, title and
interest under said contract or contracts. Such Equipment shall be
delivered to the Company, which is hereby designated by the Trustee
as its agent to receive such delivery, and an Officer’s Certificate as to
such delivery shall be conclusive evidence of such delivery.

In the event that it may be deemed necessary or desirable to pro-
cure for the transportation services of the Company, and to include
in the trust hereby created, other Equipment in lieu of any of the
Equipment specifically deseribed in Schedule A hereto, the Company
may cause such other Equipment to be transferred to the Trustee,
to be substituted under the trust, and to that end the Company, upon
entering into a contract or contracts for the construction of such other
Equipment, shall assign to the Trustee all its rights, title and interest
under the said contract or contracts.

Secrion 3.02. From time to time, when and as any of the Trust
Equipment shall have been delivered to the Trustee or its agent pur-
suant to this Article III, the Trustee shall (subject to the provisions
of Section 3.03 hereof) pay, upon Request, to the manufacturer or
manufacturers of the delivered Trust Equipment out of Deposited
Cash an amount which, together with all payments previously made
out of Deposited Cash upon deliveries of Trust Equipment, will equal
80% of the aggregate Cost of the Trust Equipment then and thereto-
fore delivered to the Trustee.

Secrion 3.03. The Company covenants that, contemporaneously
with any payment by the Trustee pursuant to Section 3.02 hereof, it
will pay to the Trustee the advance rental provided in Section 4.04(A)
(2) hereof, and thereupon the Trustee shall, upon request, pay to the
manufacturer or manufacturers of the delivered Trust Equipment, by
the use of such advance rental, the portion of the Cost of the delivered
Trust Equipment not paid out of Deposited Cash as provided for in
Section 3.02 hereof; the intention being that the Company shall ulti-
mately pay not less than 20% of the final Cost of all the Trust Equip-

sk
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ment, and the Trustee and the Company shall at any time if occasion
arises adjust their accounts and payments to the end that the Trustee
shall pay with Deposited Cash not more than 80% of such final Cost
and the Company shall pay as advance rental the remainder, to be
not less than 20% of such final Cost.

Sectron 3.04. The Trustee shall not pay out any Deposited Cash
against the delivery of any of the Trust Equipment unless and until
it shall have received :

(a) An invoice or invoices from the manufacturer or manu-
facturers and an Officer’s Certificate which shall state (i) that such
Trust Equipment is Equipment as herein defined, (ii) that the
Cost of such Trust Equipment is an amount therein specified or
is not less than an amount therein specified, and (iii) that such
Trust Equipment has been delivered to the Company, as agent
for the Trustee, and has been plated or marked in accordance
with the provisions of Section 4.06 hereof;

(b) A bill or bills of sale of such Trust Equipment from the
manufacturer or manufacturers thereof to the Trustee, which bill
or bills of sale shall contain a warranty or guaranty to the Trus-
tee that the title to the Trust Equipment described therem is free
from all liens and encumbrances;

(¢) An Opinion of Counsel that such bill or hills of sale are
valid and effective, either alone or in connection with any other
instrument referred to in such opinion, to vest in the Trustee
title to such Trust Equipment free from all liens and encum-
brances; and

(d) In case of any Trust Equipment not specifically described
herein, an Opinion of Counsel that a proper supplement hereto
in respect of such Trust Equipment has been duly executed by
the Trustee and the Company, and duly filed and recorded in
accordance with Section 6.04 hereof.

Any Officer’s Certificate pursuant to this Section 3.04 may state that
the Cost of the Trust Equipment therein referred to is tentatively
determined, subject to final adjustment to be evidenced in a final
Officer’s Certificate to be delivered to the Trustee.

If the aggregate final Cost of the Trust Equipment shall be less
than 125% of the aggregate principal amount of Trust Certificates
issued hereunder, the Company will cause to be transferred to the
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Trustee additional Trust Equipment in such amount and of such Cost
that the aggregate final Cost of the Trust Equipment will be at least
125% of the aggregate principal amount of Trust Certificates issued
hereunder and, whether or not Deposited Cash is to be paid out in
respect of such additional Trust Equipment, will furnish to the Trustee
in respect of such additional Trust Equipment the documents set forth
in the first paragraph of this Section 3.04.

Section 3.05. Interest, if any, allowed by the Trustee upon any
moneys received by it under the provisions hereof and any interest
(in excess of accrued interest paid from Deposited Cash at the time
of purchase) or other profit accruing upon any investment of Deposited
Cash as permitted by Section 7.08 hereof shall belong to the Company
and be paid to it by the Trustee, as long as the Company shall not be
known to the Trustee to be in default hereunder.

ARTICLE IV
Lease oFr TrusT EQUIPMENT To THE COMPANY

Secrion 4.01. The Trustee does hereby let and lease to the Com-
pany for the term of 15 years from and after July 15, 1972, all the
Trust Equipment.

Section 4.02. In the event that the Company shall, as provided
in Sections 3.01 and 3.04 hereof or in Sections 4.07 and 4.09 hereof,
cause to be transferred to the Trustee other Equipment in addition
to or in substitution for any of the Equipment herein specifically
deseribed, such other Equipment shall be included as part of the Trust
Equipment by supplement hereto and shall be subject to all the terms
and conditions hereof in all respects as though it had been part of the
Trust Equipment herein specifically described.

Section 4.03. As and when any Equipment shall from time to
time be transferred and delivered to the Company as agent for the
Trustee, the same shall, ipso facto and without further instrument of
lease or transfer, pass under and become subject to all the terms and
provisions hereof.

Section 4.04. The Company hereby accepts the lease of all the
Trust Equipment, and covenants and agrees to accept delivery and
possession hereunder of the Trust Equipment as hereinbefore pro-
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vided; and the Company covenants and agrees to pay to the Trustee
(or, in the case of taxes, to the proper taxing authority), in such coin
or currency of the United States of America as at the time of payment
shall be legal tender for the payment of public and private debts, rent
hereunder which shall be sufficient to pay and discharge the following
items, when and as the same shall become due and payable (whether
or not any of such items shall become due and payable prior to the
delivery and lease to the Company of any of the Trust Equipment):
(A) The Company shall pay to the Trustee, as hereinafter
provided, as advance rental hereunder, sums which shall be equal
to the difference between the Cost of the Trust Equipment (other
than Trust Equipment subjected hereto pursuant to Sections 4.07
and 4.09 and the last paragraph of Section 3.04 hereof) and the
portion of such Cost to be provided out of the net proceeds (ex-
cluding premium and accrued dividends, if any) of the sale of
the Trust Certificates, the intention being that, when all such
Trust Equipment shall have been delivered to the Company as
agent for the Trustee, the Company shall have paid or shall pay
to the Trustee, as advance rental hereunder, a sum equal to the
amount by which the aggregate Cost of such Trust Equipment
exceeds such net proceeds of the sale of the Trust Certificates.
The Company agrees to pay such advance rentals as follows:

(1) At the time of issue of the Trust Certificates a sum
which, when added to such net proceeds of the sale of the
Trust Certificates deposited with the Trustee, will make the
total sum deposited equal to the principal amount of the Trust
Certificates issued ;

(2) Upon delivery of any of such Trust Equipment a sum
equal to the portion of the Cost of such delivered Trust Equip-
ment not paid out of Deposited Cash as provided for in Sec-
tion 3.02 hereof, but not less than 20% of such Cost.

(B) In addition to such advance rental the Company shall
pay to the Trustee, as hereinafter provided, as rental for the Trust
Equipment and whether or not at the time any thereof shall have
been delivered to the Company, the following:

(1) (a) The necessary and reasonable expenses of the trust
hereby created, including compensation and expenses provided
for herein, and (b) an amount equal to any expenses incurred
or loss of principal (including interest accrued thereupon at
time of purchase) in connection with any purchase, sale or
redemption by the Trustee of Government Securities;
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(2) Any and all taxes, assessments and governmental
charges upon or on account of the income or property of the
trust, or of this Agreement, which the Trustee as such may be
required to pay;

(3) (a) The amounts of the dividends payable on the Trust
Certificates, when and as the same shall become payable, and
(b) interest at the dividend rate from the due date, upon the
amount of any installments of rental payable under this sub-
paragraph (3) and the following subparagraph (4) which shall
not be paid when due, to the extent legally enforceable; and

(4) The principal of the Trust Certificates, when and as
the same shall become payable, whether upon the respective
stated dates of maturity thereof or otherwise under the pro-
visions thereof or of this Agreement.

Nothing herein or in the Trust Certificates contained shall be deemed to
impose on the Trustee or on the Company any obligation to pay to the

holder of any Trust Certificate or dividend warrant any tax, assessment

or governmental charge required by any present or future law of the
United States of America or of any state, county, municipality or other
taxing authority thereof to be paid in behalf of, or withheld from the
amount payable to, the holder of any Trust Certificate or dividend
warrant. The Company shall not be required to pay any tax, assess-
ment or governmental charge so long as it shall in good faith and by
appropriate legal proceedings contest the validity thereof, unless in the
judgment of the Trustee the rights or interests of the Trustee or of the
holders of the Trust Certificates or dividend warrants may be materially
endangered thereby.

Section 4.05. At the termination of the lease provided herein
and after all payments due or to become due from the Company here-
under shall have been completed and fully made to the Trustee, (1)
such payments shall be applied and treated as purchase money and as
the full purchase price of the Trust Equipment, (2) any moneys re-
maining in the hands of the Trustee after providing for all outstand-
ing Trust Certificates and dividend warrants and after paying the
expenses of the Trustee, including its reasonable compensation, shall
be paid to the Company, (3) title to all the Trust Equipment shall vest
in the Company, and (4) the Trustee shall execute for record in publie
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offices, at the expense of the Company, such instrument or instruments
in writing as reasonably shall be requested by the Company in order
to make clear upon public records the Company’s title to all the Trust
Equipment under the laws of any jurisdiction; provided, however, that
until that time title to the Trust Equipment shall not pass to or vest
in the Company, but title to and ownership of all the Trust Equipment
shall be and remain in the Trustee, notwithstanding the delivery of
the Trust Equipment to and the possession and use thereof by the
Company.

SectioN 4.06. The Company agrees that, at or before the dzlivery
to the Company of each unit of the Trust Equipment, there shall be
plainly, distinetly, permanently and conspicuously placed and fs.stened
upon each side of such unit a metal plate bearing the following words,
or such words shall be otherwise plainly, distinetly, permanently and
conspicuously marked on each side of such unit, in either case in letters
not less than one inch in height:

SourHERN PacrFic TransporTaTION CoMPANY EQUIPMENT
Trust, SERiEs 58, TEE FirsT PENNSYLvANIA BankiNGg axp TRUST
Company, TrUSTEE, OWNER AND LiESSOR.

Such plates or marks shall be such as to be readily visible and as to
indicate plainly the Trustee’s ownership of each unit of the Trust
Equipment. In case, prior to the termination of the lease provided for
herein, any of such plates or marks shall at any time be removed, de-
faced or destroyed, the Company shall promptly cause the same to be
restored or replaced. The Company shall not change or permit to be
changed, the numbers of any of the Trust Equipment at any time cov-
ered hereby (or any numbers which may have been substituted as
herein provided) except in accordance with a statement of new numbers
to be substituted therefor which previously shall have been filed with
the Trustee by the Company and which shall be filed and recorded as
provided in Section 6.04 hereof.

The Trust Equipment may be lettered “SourmEry Pacrrio Com-
paNY”, “SourHERN Pacrric TraxsporTaTION CoMPANY”, “SOUTHERN
Paciric System”, “SovrrERN Pacrric Liwes”, “Sourmerxy Pacrric”,
“S.P. Co.”, “S.P.”, “EverGreeN FreicHT Car CorporaTioN”, “EFCX?”,
“Pacrric Frurr Express Company”, “Pacrric Frurr Exeress”, “P.F.E.”,
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“PIF.F.”, “S.P.F.E.”, or with the name or initials of any other Affiliate
which is permitted to use the Trust Equipment as herein provided, or
in some other appropriate manner for convenience of identification of
the leasehold interest of the Company therein. The Trust Equipment
may also be numbered for convenience of identification and bear
identifying symbols and lettering of the Company and Union Pacific
Railroad Company. During the continuance of the lease provided
for herein, the Company shall not allow the name of any person,
association or corporation to be placed on any of the Trust Equipment
as a designation which might be interpreted as a claim of ownership
thereof by the Company or by any person, association or corporation
other than the Trustee.

Section 4.07. The Company agrees that it will maintain and keep
all the Trust Equipment in good order and proper repair at its own
cost and expense, unless and until worn out, unsuitable for use, lost
or destroyed. Whenever any of the Trust Equipment shall be worn
out, lost or destroyed or become unsuitable for use, the Company shall
deliver to the Trustee an Officer’s Certificate deseribing such Trust
Equipment and stating the then fair value thereof and shall either (a)
deposit with the Trustee an amount in cash equal to such fair value or
(b) cause to be transferred to the Trustee additional Equipment, free
from all liens and encumbrances, of a fair value at least equal to the
then fair value of such Trust Equipment so worn out, unsuitable for
use, lost or'destroyed, and deliver to the Trustee, in respect of such
additional Equipment, certificates, bills of sale and Opinions of Counsel,
all in like manner as provided in Section 3.04 hereof, and, in addition,
an Officer’s Certificate describing such additional Equipment and stating
the Cost and the then fair value thereof. The rights and remedies of
the Trustee to enforce or to recover any of the rental payments shall
not be affected by reason of such wearing out, unsuitableness for use,
loss or destruction. Cash deposited with the Trustee pursuant to this
Section 4.07 shall be held and applied as provided in Section 4.09 hereof.

The Company covenants and agrees to furnish to the Trustee,
whenever required by the Trustee, and at least once in every calendar
year following the calendar year in which occurs the first delivery of
any of the Trust Equipment and during the continuance of the lease
provided for herein, an Officer’s Certificate stating (1) the amount,
description and numbers of all the Trust Equipment that may have
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become worn out; or that may have become unsuitable for use or lost
or destroyed by accident or otherwise since the date of the last pre-
ceding statement, (2) the amount, description and numbers of all the
Trust Equipment then undergoing repairs, other than running repairs,
or then withdrawn from use for such repairs, and stating that in the
case of all the Trust Equipment repainted or repaired since the date
of the last preceding statement the plates or marks required by Section
4.06 hereof have been preserved, or that the same when repainted or
repaired have been again plated or marked as required thereby, and
(3) such other information as to the condition and state of repair of
the Trust Equipment as the Trustee may reasonably request.. The
Trustee, by its agents, shall have the right once in each calendar year,
but shall be under no duty, to inspect the Trust Eqmpment at the then
existing locations thereof.

Section 4.08. The Company, so long as it is not in default here-
under, shall be entitled to the possession of the Trust Equipment from
and after delivery thereof to the Company, and the use thereof upon
the lines of railroad owned or operated by the Company (either alone
or jointly with another) or by any Affiliate, or upon lines over which
the Company or any Affiliate shall have trackage or other operating
rights, and the Company shall also be entitled to permit the use of the
Trust Equipment upon connecting and other carriers in the usual
interchange of traffic and upon connecting and other carriers over
which through service may from time to time be afforded, but only
upon and subject to all the terms and conditions of this Agreement.

The Company shall not, without the written consent of the Trustee
first had and obtained, assign or transfer its rights hereunder, or trans-
fer or sublet the Trust Equipment or any part thereof except to
Pacific Fruit Express Company, a corporation organized and existing
under and by virtue of the laws of the State of Utah, with an office at
116 New Montgomery Street, San Francisco, California 94105, or to
any other Affiliate, in which case such assignment, transfer or sub-
lease shall be expressly made subject and subordinate to all the provi-
sions of this Agreement and the rights and remedies of the Trustee here-
under; and the Company shall not, without such written consent,
except as provided in this Section 4.08, part with the possession of, or
suffer or allow to pass out of its possession or control, any of the Trust

'Equipment. An assignment or transfer to a railroad company or other




[24]

purchaser which shall acquire all or substantially all the lines of rail-
road of the Company, and which, by execution of an appropriate instru-
ment satisfactory to the Trustee, shall assume and agree to perform
each and all of the obligations and covenants of the Company here-
under and under the guaranty endorsed on the Trust Certificates, shall
not be deemed a breach of this covenant. The appointment of a receiver
or receivers in equity or reorganization or a trustee or trustees in bank-
ruptey or reorganization for the Company or for its property shall not
be deemed an unauthorized assignment if, prior to any action by the
Trustee to exercise the remedies herein provided, such receiver or
receivers or trustee or trustees shall be discharged or such receiver
or receivers or trustee or trustees shall, pursuant to court order or
decree, in writing duly assume and agree to pay or perform each and
all of the obligations and covenants of the Company hereunder and un-
der the guaranty endorsed on the Trust Certificates, in such manner
that such obligations shall have the same status as obligations incurred
by such receiver or receivers or trustee or trustees. The Trustee shall
have the right to declare the lease provided for herein terminated in
case of any unauthorized assignment or transfer of its rights here-
under or in case of any unauthorized transfer or sublease of any of
the Trust Equipment. The election of the Trustee to terminate the
lease provided for herein shall have the same effect as the retaking of
the Trust Equipment by the Trustee as hereinafter provided.

Secrion 4.09. Any units of the Trust Equipment which shall have
become worn out or unsuitable in any respect for the use of the Company
may be released, and it is hereby mutually agreed that at any time here-
after until title thereto shall become vested in the Company the Trustee
will release any such units of the Trust Equipment upon the filing with
it of a Request and an Officer’s Certificate which shall deseribe such
units, shall state that they have become worn out or unsuitable for the
use of the Company, shall state the selling price thereof, and shall
specify the Cost and the then fair value thereof. No such release shall
be made unless and until the Company shall have paid to the Trustee
an amount equal to such selling price or fair value, whichever shall
be greater. :

Any moneys paid to the Trustee pursuant to this Section 4.09 or
Section 4.07 hereof, hereinafter called “Replacement Funds”, shall be
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received and held by the Trustee in trust hereunder pending delivery of
additional Equipment and may be invested and reinvested as provided
m Section 7.08 hereof. Upon the filing with it of a Request and an
Officer’ s Certificate which shall specify the kind and number of units

|of Equipment to be purchased and the then fair value thereof, such

gmoneys, in an amount not exceeding such fair value, shall, upon receipt
iby the Trustee of certificates, bills of sale and Opinions of Counsel, all
in like manner as is provided in Section 3.04 hereof, be applied to the
purchase of such Equipment.

SecTioNn 4.10. The Company covenants and agrees to indemnify
the Trustee against any and all claims arising out of or connected with
the ownership or use of any of the Trust Equipment, and particularly
against any and all claims arising out of the use of any patented inven-
tions in and about the Trust Equipment, and to comply in all respects
with the laws of the United States of America and of all the states in
lwhich the Trust Equipment, or any thereof, may be operated, and with
all lawful acts, rules, regulations and orders of the Interstate Commerce
Commission and of all other commissions, boards and other legislative,
executive, administrative or judicial bodies or officers having power to
regulate or supervise any of the Trust Equipment, including without
limitation all lawful acts, rules, regulations and orders of any body hav-
ing competent jurisdiction relating to automatic coupler devices or
attachments, air brakes or other appliances; provided, however, that
.|the Company may in good faith contest the validity of any such law, act,
rule, regulation or order, or the application thereof to the Trust IEquip-
ment or any part thereof, in any reasonable manner which will not in
the judgment of the Trustee materially endanger the rights or interests
of the Trustee or of the holders of the Trust Certificates or dividend
warrants. The Company shall not be relieved from any of its obligations
hereunder by reason of the assertion or enforcement of any such claims
or the commencement or prosecution of any litigation in respect thereof.

ARTICLE V
RemEeDIES IN EVENT OF DEFAULT
Section 5.01. The Company covenants and agrees that in ease

(a) the Company shall default in the payment of any part of
the rental payable hereunder (including advance rental) for more
than 30 days after the same shall have become due and payable, or
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(b) the Company shall make or suffer any unauthorized as-
signment or transfer of its rights hereunder or shall make any
unauthorized transfer or sublease of any of the Trust Equipment,
or, except as herein authorized, shall part with the possession of
any of the Trust Equipment, and shall fail or refuse either to cause
such assignment or transfer or sublease to be cancelled by agree-
ment of all parties having any interest therein and recover posses-
sion of such Trust Equipment within 30 days after the Trustee shall
have demanded in writing such cancellation and recovery of posses-
sion, or within said 30 days to deposit with the Trustee a sum in
cash equal to the fair value of the Trust Equipment so assigned or
transferred or subleased or the possession of which shall have been
parted with otherwise than as herein authorized (any sum so de-
posited to be returned to the Company upon the cancellation of
such assignment, transfer or sublease and the recovery of posses-
sion by the Company of such Trust Equipment), or

(e) the Company shall, for more than 90 days after the Trustee
shall have demanded in writing performance thereof, fail or refuse
to comply with any other of the terms and covenants hereof on its
part to be kept and performed, or to make provision satisfactory
to the Trustee for such compliance,

then, in any such case (herein sometimes called an event of default),
the Trustee in its discretion may, and upon the written request of the
holders of not less than 25% in principal amount of the then outstanding
Trust Certificates shall, by notice in writing delivered to the Company,
declare to be due and payable forthwith the entire amount of the rentals
(including any unpaid advance rental, but not including rentals required
for the payment of dividends aceruing after the date of such declara-
tion) payable by the Company as set forth in Section 4.04 hereof and
not theretofore paid. Thereupon the entire amount of such rentals shall
forthwith become and shall be due and payable immediately without
further demand, together with interest at the dividend rate, to the extent
legally enforceable, on any portion thereof overdue; and the Trustee
shall be entitled to recover judgment for the total amount so becoming
payable by the Company, together with interest thereon at the dividend
rate to the extent legally enforceable, and to collect such judgment out
of any property of the Company wherever situated.

In addition, in case one or more events of default shall happen,
the Trustee in its diseretion may, and upon the written request of the
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holders of not less than 25% in principal amount of the then outstending
Trust Certificates shall, by notice in writing delivered to the Company,
declare the principal of all the Trust Certificates then outstanding to be
due and payable, and thereupon the same shall become and be immedi-
ately due and payable.

Section 5.02. In case of the happening of any event of default,
the Trustee may by its agents enter upon the railroads and premises
of the Company and of any Affiliate and take possession of all or any
part of the Trust Equipment and withdraw the same from said railroads
and premises, retaining all payments which up to that time may have
been made on account of rental for the Trust Equipment and otherwise,
and shall be entitled to collect, receive and retain all unpaid per diem,
mileage or other charges of any kind earned by the Trust Equipment
or any part thereof, and may lease the Trust Equipment or any part
thereof, or with or without retaking possession thereof (but only after
declaring due and payable the entire amount of rentals payable by the
Company as provided in Section 5.01 hereof) may sell the same or any
part thereof, free from any and all claims of the Company at law or
in equity, in one lot and as an entirety or in separate lots, in so far as
may be necessary to perform and fulfill the trust hereunder, at public
or private sale, for cash or upon credit, in its diseretion, and may pro-
ceed otherwise to enforce its rights and the rights of the holders of
interests hereunder in the manner herein provided. Upon any such sale,
the Trustee itself may bid for the property offered for sale or any part
thereof. Any such sale may be held or conducted at such place and at
such time as the Trustee may specify, or as may be required by law,
and without gathering at the place of sale the Trust Equipment to be
sold, and in general in such manner as the Trustee may determine, but
so that the Company may and shall have a reasonable opportunity to
bid at any such sale. Upon such taking possession or withdrawal or
lease or sale of the Trust Equipment, the Company shall cease to have
any rights or remedies in respect of the Trust Equipment hereunder,
but all such rights and remedies shall be deemed thenceforth to have
been waived and surrendered by the Company, and no payments there-
tofore made by the Company for the rent or use of the Trust Equipment
or any of it shall, in case of the happening of any event of default and
such taking possession, withdrawal, lease or sale by the Trustee, give
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to the Company any legal or equitable interest or title in or to the
Trust Equipment or any of it or any cause or right of action at law or
in equity in respect of the Trust Equipment against the Trustee or
the holders of interests hereunder. No such taking possession, with-
drawal, lease or sale of the Trust Equipment by the Trustee shall be
a bar to the recovery by the Trustee from the Company of rentals then
or thereafter due and payable, and the Company shall be and remain
liable for the same until such sums shall have been realized as, with the
proceeds of the lease or sale of the Trust Equipment, shall be sufficient
for the discharge and payment in full of all the items mentioned in
Section 4.04 hereof (other than dividends or interest not then acerued),
whether or not they shall have then matured. The holders of a majority
in principal amount of the then outstanding Trust Certificates shall
have the right from time to time to direct which of the proceedings
above provided for shall be taken for the enforcement of the remedies
contained herein.

. SecTion 5.03. If, in case of the happening of any event of default,
the Trustee shall exercise any of the powers conferred upon it by See-
tions 5.01 and 5.02 hereof, all payments made by the Company to the
Trustee hereunder after such event of default, and the proceeds of any
judgment collected from the Company by the Trustee hereunder, and
the proceeds of every sale or lease by the Trustee hereunder of any
of the Trust Equipment, together with any other sums which may then
be held by the Trustee under any of the provisions hereof (other than
sums held in trust for the payment of specific Trust Certificates and/or
dividend warrants), shall be applied by the Trustee to the payment in
the following order of priority: (a) of all proper charges, expenses
or advances made or incurred by the Trustee in accordance with the
provisions of this Agreement, and (b) of the dividends then due, with
interest on overdue dividends at the dividend rate to the extent legally
enforceable, and of the principal of all the outstanding Trust Certifi-
cates, with interest thereon at the dividend rate to the extent legally
enforceable from the last preceding dividend date, whether such Trust
Certificates shall have then matured by their terms or not, all such pay-
ments to be in full if such proceeds shall be sufficient, and, if not suffi-
cient, then pro rata without preference between principal and dividends.




[29]

After all such payments shall have been made in full, the title to
any of the Trust Equipment remaining unsold shall be conveyed by
the Trustee to the Company free from any further liabilities or obli-
gatlons to the Trustee hereunder. If after applying all such sums of
money realized by the Trustee as aforesaid there shall remain any
a.mount due to the Trustee under the provisions hereof, the Company
agrees to pay the amount of such deficit to the Trustee. If after apply-
1|ng as aforesaid the sums of money realized by the Trustee there shall
remain a surplus in the possession of the Trustee, such surplus shall
be paid to the Company.

Section 5.04. If at any time after the principal of all the Trust
Certificates shall have been declared and become due and payable or if
zltt any time after the entire amount of rentals shall have been declared
and become due and payable, all as in Section 5.01 hereof provided,
but before July 15, 1987, all arrears of rent (with interest at the
<i11v1dend rate upon any overdue installments to the extent legally
(lanforceable), the expenses and reasonable compensation of the
Trustee, together with all expenses of the trust occasioned by the
Qompany’s default, and all other sums which shall have become
(iiue and payable by the Company hereunder (other than the prin-
cipal of Trust Certificates and any other rental installments -which
|shall not at the time have matured according to their terms) shall be
paid by the Company before any sale or lease by the Trustee of any
of the Trust Equipment, and every other default in the observance
or performance of any covenant or condition hereof shall be made
good or secured to the satisfaction of the Trustee, or provision
deemed by the Trustee to be adequate shall be made therefor, then,
and in every such case, the Trustee, if so requested by the holders of
a majority in principal amount of the Trust Certificates then out-
Istamding and which shall not have matured (other than by declara-
tion) according to their terms, shall by written notice to the Com-
pany waive the default by reason of which there shall have
been such declaration or declarations and the consequences of such
default but no such waiver shall extend to or affect any subsequent
default or impair any right consequent thereon.

SectioN 5.05. No retaking of possession of the Trust Equipment
by the Trustee, or any withdrawal, lease or sale thereof, nor any action
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or failure or omission to act against the Company or in respect of the
Trust Equipment, on the part of the Trustee or on the part of the
holder of any Trust Certificate or dividend warrant, nor any delay or
indulgence granted to the Company by the Trustee or by any such
holder, shall affect the obligations of the Company hereunder or the
obligations of the Company under the guaranty endorsed on the Trust
Certificates. The Company hereby waives presentation and demand
in respect of any of the Trust Certificates and dividend warrants and
waives notice of presentation, of demand and of any default in the
payment of the principal of and dividends on the Trust Certificates.

Secrion 5.06. In case the Trustee shall demand possession of the
Trust Equipment pursuant to the provisions hereof and shall reason-
ably designate a point or points upon the railroad of the Company or
of any Affiliate for the delivery of the Trust Equipment to it, the Com-
pany shall at its own expense forthwith and in the usual manner cause
the Trust Equipment to be moved to such point or points on such rail-
road as shall be designated by the Trustee and shall there deliver or
cause to be delivered the same to the Trustee, or the Trustee may at
its option keep the Trust Equipment on any of the lines of railroad or
premises of the Company or of any Affiliate until the Trustee shall have
leased, sold or otherwise disposed of the same, and for such purpose
the Company agrees to furnish without charge for rent or storage the
necessary facilities at any convenient point or points selected by the
Trustee. It is hereby expressly covenanted and agreed that the per-
formance of this covenant is of the essence of this Agreement and that,
upon application to any court having jurisdiction in the premises, the
Trustee shall be entitled to a decree against the Company requiring
the specific performance thereof.

Secrion 5.07. The remedies in this Agreement provided in favor
of the Trustee and the holders of the Trust Certificates or dividend war-
rants, or any of them, shall not be deemed exclusive, but shall be cumu-
lative, and shall be in addition to all other remedies in their favor exist-
ing at law or in equity.
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ARTICLE VI

ADpprTioNAL COVENANTS AND AGREEMENTS BY THE COMPANY

Secrion 6.01. The Company hereby covenants and agrees to make
payment of the reasonable expenses and compensation of the Trustee,
and of all taxes, assessments and governmental charges herein men-
tioned for which the Trustee, as such, may be liable and of the rentals
and of the other amounts provided for herein. :
Section 6.02. The Company covenants, agrees and guarantees
that the holder of each of the Trust Certificates shall receive the
principal amount thereof in such coin or currency of the United iStates
of America as at the time of payment shall be legal tender for the pay-
ment of public and private debts, when and as the same shall bacome
due and payable, in accordance with the provisions thereof or cf this
lAgreement (and, if not so paid, with interest thereon at the dividend
rate to the extent legally enforceable), and shall receive dividends
thereon in like money at the rate specified therein from the date speci-
fied therein to the date of maturity of such Trust Certificate, at the
times and place and otherwise as expressed in the Trust Certificates
and in the dividend warrants (and, if not so paid, with interest thereon
at the dividend rate to the extent legally enforceable); and the Com-
pany further covenants and agrees to endorse upon each of the Trust
Certificates, at or before the issuance and delivery thereof by the
Trustee, its guaranty of the prompt payment of the principal thereof
and of the dividends thereon, in substantially the forms hereinbefore
set forth. Said guaranty so endorsed shall be signed in the name and
on behalf of the Company by the manual or facsimile signature of its
President or a Vice President. In case any officer of the Company
whose signature shall appear on said guaranty shall cease to be
such officer before the Trust Certificates shall have been issued and
delivered by the Trustee, or shall not have been acting in such capacity
on the date of the Trust Certificates, such guaranty shall nevertheless
be as effective and binding upon the Company as though the person who
signed said guaranty had not ceased to be, or had then been acting as,
such officer.

Section 6.03. The Company covenants and agrees that it will pay
and discharge, or cause to be paid and discharged, or make ad:quate
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provision for the satisfaction or discharge of, any debt, tax, charge,
assessment, obligation or claim which if unpaid might become a lien or
charge upon or against any of the Trust Equipment, except upon the
leasehold interest of the Company therein; but this provision shall not
require the payment of any such debt, tax, charge, assessment, obliga-
tion or claim so long as the validity thereof shall be contested in good
faith and by appropriate legal proceedings, unless such contest will in
the judgment of the Trustee materially endanger the rights or interests
of the Trustee or of the holders of the Trust Certificates.

Secrion 6.04. The Company covenants and agrees to pay the
expenses incident to the preparation and execution of the Trust Cer-
tificates and dividend warrants to be issued hereunder, or connected
with the preparation, execution, recording and filing hereof and of any
instruments executed under the provisions hereof with respect to the
Trust Equipment. The Company with all convenient speed will cause
this Agreement and all supplements hereto to be duly filed and recorded
with the Interstate Commerce Commission in accordance with Section
20¢ of the Interstate Commerce Act. The Company will from time to
time do and perform any other act and will execute, acknowledge, de-
liver, file, register and record any and all further instruments required
by law or reasonably requested by the Trustee for the purposes of
proper protection of the title of the Trustee and the rights of the
holders of the Trust Certificates and of fully carrying out and effectu-
ating this Agreement and the intent hereof; and the Company will
promptly furnish to the Trustee certificates or other evidences of filing
and recording pursuant to the last preceding sentence, and of any other
such filing, registration and recording, and an Opinion or Opinions of
Counsel with respect thereto.

Srcrion 6.05. The Company covenants and agrees from time to
time to do all such acts and execute all such instruments of further
assurance as it shall be reasonably requested by the Trustee to do or
execute for the purpose of fully carrying out and effectuating this
Agreement and the intent hereof.

Seorion 6.06. The Company covenants that it will make payment
of the rentals on account of the Trust Equipment as provided in this
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Agreement notwithstanding that any of the Trust Certificates and
d1v1dend warrants shall have been acquired by the Company or shall
not have been presented for payment.

ARTICLE VII

TaE TRUSTEE
SlECTION 7.01. The Trustee hereby accepts the trusts imposed upon
it by this Agreement, and covenants and agrees to perform the same
as herein expressed.

' SectioN 7.02. The Trustee covenants and agrees to apply and
qistribute the rentals received by it under Section 4.04(B) hereof (other
than sums restored to Deposited Cash from rentals pursuant to Seec-
tion 4.04(B) (1) hereof) when and as the same shall be received, and
t:o the extent that such rentals shall be sufficient therefor, for the pur-
poses specified in said Section 4.04(B).

Secrion 7.03. The Trustee shall cause to be kept at an agency in
the Borough of Manhattan, City and State of New York (which agency
Iinay be the office of the Company in said Borough and City), books
for the registration, exchange and transfer of the Trust Certificates;
and upon presentation for any such purpose the Trustee will register
or cause to be registered, exchange or cause to be exchanged, or transfer
?r cause to be transferred, as the case may be, as hereinbefore pro-
vided, under such reasonable regulations as it may prescribe, any of
the Trust Certificates.

Section 7.04. The Trustee shall not be required to undertake any
act or duty in the way of insuring, taking care of or taking possession
of the Trust Equipment or to undertake any other act or duty under
this Agreement until fully indemnified by the Company or by one or
more of the holders of the Trust Certificates against all liability and
e!xpenses The Trustee shall not be responsible for the filing or record-
mg or refiling or re-recording of this Agreement or of any supplement
]laereto The Trustee may issue and deliver Trust Certificates in advance
of such filing or recording. In accepting delivery of and making pay-
ment for the Trust Equipment hereunder, or in accepting any cash
payable hereunder in respect of Trust Equipment, the Trustee may
rely upon and shall be fully protected by the certificates, bills of sale
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and Opinions of Counsel to be furnished to it under Sections 3.04, 4.07
or 4.09 hereof, as the case may be, and shall not be required to make
any further investigation of or inquiry concerning the matters covered
thereby.

Secrron 7.05. The Trustee shall be under no obligation to take
any action for the execution or enforcement of the trust hereby created
unless requested thereunto in writing by the holders of not less than
25% in principal amount of the then outstanding Trust Certificates
and unless indemnified to its satisfaction against expense and liability
with respect thereto, and unless also furnished with proof satisfactory
to it as to the ownership of the Trust Certificates in respect of which
any such request may be made ; but this provision, in the absence of such
request, shall not affect any discretion herein given to the Trustee to
determine whether it shall take action in respect of any default here-
under or what action it shall take.

SecrioNn 7.06. No holder of any Trust Certificate or dividend war-
rant shall have any right to institute any suit, action or proceeding for
the execution and enforecement of the trust hereby created unless, after
the aforesaid request in writing by the holders of not less than 25%
in principal amount of the then outstanding Trust Certificates shall
have been made fo the Trustee, and after indemnity satisfactory to it
shall have been provided, and after 90 days shall have elapsed after
receipt by the Trustee of such request, it shall decline, fail or neglect
to institute any proceedings pursuant thereto. Neither the provisions
of this Section 7.06 nor the provisions of Section 7.05 hereof shall affect
or limit in any way the obligations of the Company under its guaranty
hereinabove provided or the rights of the holders of Trust Certificates
or dividend warrants to institute suit for the enforcement of payments
due under said guaranty in respect of the Trust Certificates or dividend
warrants.

Secrion 7.07. The Trustee may for all purposes conclusively
assume that the Company is not in default under the terms hereof
until notified in writing to the contrary by the holders of at least 10%
in principal amount of the then outstanding Trust Certificates, which
notice shall distinetly specify the event of default desired to be brought
to the attention of the Trustee. As to any fact or matter the manner
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of determining which is not specifically preseribed herein, the Trustee
may for all purposes rely upon an Officer’s Certificate as to such fact
or matter. The Trustee shall not incur any liability to anyone in rely-
ing conclusively on, and in acting upon, any notice, consent, order,
Icer‘cificate, warrant or other paper or instrument believed by it to be
Igenuine or authentic and to be signed by the proper party or parties.

SectioNn 7.08. Any money at any time paid to or held by the
Trustee hereunder until paid out by the Trustee as herein provided
may be carried by the Trustee on deposit with itself, and the Trustee
will allow interest upon any such moneys held by it in trust at the rate
generally prevailing among Philadelphia banks and trust comparies or
allowed by it upon deposits of a similar character.

~ At any time, and from time to time, if at the time there shall be
no default under the terms of this Agreement, the Trustee, on Request,
shall invest and reinvest Deposited Cash and Replacement Funds held
by it in Government Securities, at such prices, including any premium
and acerued interest, as are set forth in such Request, such Government
Securities to be held by the Trustee in trust for the benefit of the holders
of the Trust Certificates and dividend warrants.

The Trustee shall, on Request, or the Trustee may, in the event
funds are required for payment against delivery of Equipment, sell
such Government Securities, or any portion thereof, and restore to
Deposited Cash or Replacement Funds, as the case may be, the pro-
ceeds of any such sale up to the amount paid for such Government
Securities, including acerued interest. , '

The Trustee shall restore to Deposited Cash or Replacement Funds,
as the case may be, out of rent received by it for that purpose under the
provisions of Section 4.04(B) (1) hereof, an amount equal to any ex-
penses incurred in connection with any purchase or sale of Government
Securities and also an amount equal to any loss of principal incident
to the sale or redemption of any Government Securities for a sum less
than the amount paid therefor, including acerued interest. The Com-
pany, if not in default under the terms hereof, shall be entitled to receive
any profit which may be realized from any sale or redemption of Govern-
ment Securities.
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Section 7.09. The Trustee shall not be liable to anyone for any
delay in the delivery of any of the Trust Equipment, or for any default
on the part of the manufacturers thereof or of the Company, or for any
defect in any of the Trust Equipment or in the title thereto, nor shall
anything herein be construed as a warranty on the part of the Trustee
in respect thereof or as a representation in respect of the value thereof
or in respect of the title thereto.

The Trustee may perform its powers and duties hereunder by or
through such attorneys, agents and servants as it shall appoint, and
shall be entitled to rely upon the advice of counsel (who may be counsel
to the Company), and shall be answerable for only its own acts, negli-
gence and wilful defaults and not for the default or misconduect of any
attorney, agent or servant appointed by it with reasonable care. The
Trustee shall not be responsible in any way for the recitals herein con-
tained or for the execution or validity of this Agreement or of the Trust
Certificates (except for its own execution thereof), or for the guaranty
by the Company, or for any mistake of fact or law.

The Trustee shall be entitled to receive payment of all of its
expenses and disbursements hereunder, including reasonable counsel
fees, and to receive reasonable compensation for all services rendered
by it in the execution of the trust hereby created, all of which shall be
paid by the Company.

The Trustee in its individual capacity may own, hold and dispose of
Trust Certificates and dividend warrants with the same rights which
it would have if it were not Trustee.

Upon Request, any moneys held by the Trustee which shall have
been deposited or are held for the payment of the principal amount of
or dividends on any Trust Certificates remaining unclaimed for six
vears after the date of maturity of such Trust Certificates or the date
such dividends were due and payable, as the case may be, shall be repaid
by the Trustee to the Company, and all liability of the Trustee with
respect to such money shall thereupon cease and the holders of such
Trust Certificates and dividend warrants shall thereafter be entitled
to look only to the Company for payment thereof; provided, however,
that the Trustee, before being required to make any such repayment
may, at the expense of the Company, cause notice that said moneys have
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not been claimed and that after a date specified therein, which shall be
not less than thirty days after the date of publication, any unclaimed
balance of such moneys then remaining upon deposit with the Trustee
will be repaid to the Company, to be published once in a daily newspaper
;!n-inted in the English language and published in the Borough of Man-
Izlattan, the City of New York. In no event shall the holders of such Trust
(;)ertiﬁcates and dividend warrants be entitled to interest upon such
money whether held by the Trustee or so repaid to the Company.

Any moneys at any time held by the Trustee hereunder shall, until
paid out or invested by the Trustee as herein provided, be held by it in
trust as herein provided for the benefit of the holders of the Trust Cer-
tificates and dividend warrants.

Section 7.10. The Trustee shall, at least once in each year, render
to the Company a statement of its said trust and of the accounts relating
thereto, and covering such matters as the Company may properly
Ilrequire, and the Company may from time to time examine the hooks
and accounts of the Trustee relating to the Trust Certificates, to this
Agreement and to the acts of the Trustee hereunder.

Section 7.11. If at any time the Trustee or any successor to it in
the trust hereby created shall desire to divest itself of title to the
Trust Equipment, and to terminate its duties and obligations and rights
hereunder and under the Trust Ceftificates, it shall so notify the Com-
pany in writing, and the Company shall thereupon designate in writing
fi'o the Trustee a bank or a trust company, qualified as below specified,
tio serve until a suceessor is appointed by the holders of Trust Cer-
tificates as hereinafter provided, to which may be assigned the entire
right, title and interest of the Trustee or such successor in the 'Trust
Il*]quipment, and in which may be vested the rights, powers, cuties
:lmd obligations of the Trustee hereunder and under the Trust Cer-
tificates. Upon the transfer and delivery of all moneys and Trust Equip-
ment held by the retiring trustee, and the execution by the refiring
tirustee of such instruments of transfer as may be reasonably requested
ti,y the successor trustee, and upon acceptance by the successor trustee
(i)f the assignment and of the trust, the retiring trustee shall be re-
lieved and discharged of all the title, rights, powers, duties and obli-

glgations of the trust hereunder and under the Trust Certificates, and
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the same shall become vested in such successor trustee, and every
provision hereof applicable to the retiring trustee shall apply to such
successor trustee with like effect as if such successor trustee had been
originally named herein in the place and stead of the party of the
first part. In the event that the Company shall fail to designate such
a successor trustee by instrument in writing delivered to the retiring
trustee within two weeks from the time of receiving such notice in
writing from the retiring trustee, the retiring trustee may thereupon
designate such successor trustee. The foregoing provisions are, how-
ever, subject to the right of the holders of the majority in principal
amount of the then outstanding Trust Certificates by an instrument
in writing to appoint any successor trustee, if such appointment is
made within one year from the date of the giving of such notice to
the Company. The Company shall execute all writings recognizing the
transfer of title as aforesaid and all instruments of further assurance
or otherwise as reasonably may be requested by the successor trustee
in the premises, and will do and perform any and all acts necessary
to establish and maintain the title and rights of the successor trustee
in and to the Trust Equipment. Every successor trustee shall be a
bank or a trust company doing business in Philadelphia, Pennsylvania,
or in the Borough of Manhattan, City and State of New York, having
a capital and surplus aggregating at least $5,000,000, if there be such
‘bank or trust company willing and able to accept the trust upon rea-
sonable and customary terms and duly qualified to act as such trustee.

Sectron 7.12. Any corporation resulting from any merger or
consolidation to which the Trustee or any successor to it shall be a
party, or any corporation in any manner succeeding to all or sub-
stantially all of the business of the Trustee or any successor trustee,
provided such corporation shall be a bank or a trust company doing
business in Philadelphia, Pennsylvania, or in the Borough of Man-
hattan, City and State of New York, and shall have a capital and sur-
plus aggregating at least $5,000,000, shall be the successor trustee
hereunder without the execution or filing of any paper or any further
act on the part of any of the parties hereto, anything herein to the
contrary notwithstanding.
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ARTICLE VIII
MiISCELLANEOUS

Section 8.01. Any request or other instrument provided by this
Agreement to be signed or executed by holders of Trust Certificates
may be in any number of concurrent instruments of similar tenor, and
may be executed by such holders in person or by an agent or attorney
appointed by an instrument in writing. Proof of the execution of any
§uch request or other instrument, or of a writing appointing any such
aT.gent or attorney, or of the holding by any person of Trust Certificates,
shall be sufficient for any purpose hereof and shall be conclusive in
favor of the Trustee with regard to any action taken by the Trustee
undei' ”such request or other instrument if made in the following
manner, viz

(a) The fact and date of the execution by any person of any
such request or of any other instrument in writing may be proved
by the affidavit of a witness to such execution, or by the certificate
of any notary public or of any other officer authorized to take
acknowledgments of deeds to be recorded in the state where the
acknowledgment may be taken, certifying that the person signing
such request or other 1nstrument acknowledged to him the exe-
cution thereof.

(b) The amount and numbers, designations or marks of iden-
tification of Trust Certificates with dividend warrants not regis-
tered as to principal held by any person executing any such
request or other instrument as a holder of such Trust Certificates,
and the date of his holding the same, may be proved by & cer-
tificate executed by any trust company, bank or other depositary,
wheresoever situated, whose certificate shall be deemed by the
Trustee to be satisfactory, showing that at the date therein men-
tioned such person had on deposit with or exhibited to such de-
positary the Trust Certificates with dividend warrants numbered,
designated or identified and described in such certificate. The
Trustee may presume the continuance of any such holding unless
and until it shall receive proof satisfactory to it to the contrary.

(e¢) The ownership of Trust Certificates with dividend war-
rants registered as to principal and of fully registered Trust
Certificates shall be determined by the registry books to be kept
as provided in Section 7.03 hereof.
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Section 8.02. Nothing expressed or implied herein is intended
or shall be construed to confer upon or to give to any person, firm
or corporation, other than the parties hereto and the holders of the
Trust Certificates and dividend warrants, any right, remedy or claim
under or by reason of this Agreement or of any term, covenant or
condition hereof, and all the terms, covenants, conditions, promises and
agreements contained herein shall be for the sole and exclusive benefit
of the parties hereto and their successors and of the holders of the
Trust Certificates and dividend warrants.

Section 8.03. Except as otherwise provided herein, the provi-
sions of this Agreement shall be binding upon and shall inure to the
benefit of the parties hereto and their respective successors anid assigns.

Seorion 8.04. All demands, notices and communications hereunder
shall be in writing and shall be deemed to have been duly given if per-
sonally delivered at or mailed by registered mail to (a) in the case
of the Company, One Market Street, San Francisco, California 94105,
or such other address as may hereafter be furnished to the Trustee in
writing by the Company, and (b) in the case of the Trustee, Fifteenth
and Chestnut Streets, Philadelphia, Pennsylvania 19101, or such other
address as may hereafter be furnished to the Company in writing by
the Trustee. An affidavit by any person representing or acting on behalf
of the Company or the Trustee, as to such mailing, having the registry
receipt attached, shall be conclusive evidence of -the giving of such
demand, notice or communication. - ‘

Seotron 8.05. This Agreement has been sunultaneously executed
in several counterparts each of which shall be deemed to be an original,
and all such counterparts shall together constitute but one and the same
instrument. :

Secrion 8.06. This Agreement shall be deemed to have been exe-
cuted on the date of the acknowledgment thereof by the officer of the
Trustee who signed it on behalf of the Trustee.

Secrrony 8.07. The provisions of this Agreement, and all the rights
and obligations of the parties hereunder, shall be governed by the laws
of the State of New York.

In Wirness WHEREOF, the Company and the Trustee have caused
their names to be signed hereto by their respective officers thereunto
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(iiuly authorized and their respective corporate seals, duly attested, to
be hereunto affixed as of the day and year first written.

il
Tar FirsT PENNsYLvANIA BANKING AND
Trust Company, Trustee,

By N Eoen

Vice Preside(ﬁ{

ATTEST:

00 A e

_ yés\sigc‘ant‘ Secretary

SovTraERN Pactric
TrANSPORTATION COMPANY,

By ﬂvéf/}/ ) S Céatg_
Vice Prﬂ dent and
ATTEST: Treasurer

I ¢ éﬁ’—a—f A2
Assistant %ry

StaTe or NEw YoRE, -
Couxnty oF NEW YORK, % S

On thig=4% -day of-August, 1972, before me personally appeared
/’//) 2.7 ﬂ"‘? to me personally known, who, being by me duly sworn,
T%za.ys that he is a Vice Président of The First Pennsylvania Baunking
and Trust Company, that one of the seals affixed to the foregoing
instrument is the corporate seal of said corporation, that said instru-
ment was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act and deed of said corporation.

Doy D/

7 TrEoMAS Dovenshry

Notary Publie, State of lNew York
No, 41-1004750
Qualified in Queens County
Certificate filed in New York Ccunty
Commission expires March 30, 1973
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STATE 0F CALIFORNIA, o8
Crry axp County oF Sanx Frawcisco, )

On this /L/T/’ day of August, 1972, before me personally appeared
Roserr J. McLgan, to me personally known, who, being by me duly
sworn, says that he is Vice President and Treasurer of Southern
Pacific Transportation Company, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation

by authority of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and deed of

said corporation. ' o -
cormaess ,4&!/\—0 ....................

GENE H. ELLINGER E Gexe H. ELLINGER

NOTARY PUBLIC-CALIFORNIA _ Notary Poblic =~
J} I:R!NCIP/\L PLACE OF BUSINESS IN E in and for the State of California.
‘CITY AND COUNTY OF * (: Principal place of business in the
" SAN FRANGCISCO ¢ City and County of San Francisco.
322 Iy Commission Expires July 11, 1975 t My Commission expires July 11, 1975.

) 5
CW:"’W "”m~
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Schedule A
Rumber of
Units Description
10 1500 H.P., four axle, four motor, diesel switching locomotive units,

General Motors Corporation (Electro-Motive Division), builder;
lettered SP and numbered 2670 to 2679, both inclusive;

70-ton, 50 ft. 6 in., insulated box cars with bulkheads, air bag
attachments and -hydra-cushion underframes; Pacific Car and
Foundry Company, builder; lettered SP and numbered 694630 to
694813, both inclusive;

70-ton, 50 ft. 7 in., single sheath box cars with hydra-cushion

underframes ; Gunderson, Inc., builder; lettered SP and numbered
242000 to 242499, both inclusive.

Estimated Total Cost $15,302,510
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. | srtaTE or uTan, )
o . ) ss.:

COUNTY OF SALT LAKLE Gl )

{ ' Oon thisé&fﬁiday oﬁﬁ%?qkyt' 1972, before me
personally appeared\2zénac> (7 (oeZt St | to me

personally known, who, bheing by me duly sworn, says that

he[is a Vice President of FIRST SECURITY BANK OF UTAl,
| NA&IONAL ASSOCIATION, that one of the seals affixed to
the foregoing instrument is the corpéféte scal of said
as#ociation,'that_said instrument was signed énd sealed
i ' onjbehalf of said association by authority of its Board
i ; of|Directors, aﬁd.he acknowledged that the execution of
thg foreaoing instrument was the free act and deed of

!
said association.

T e T

Notarv Public

[Notarial Seal]

| z |
Mv Cormission Expires

| g s o

|
|
|
|
|
|
|
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STAﬁn OF NEVADA, )
! ) BS.:
’ 13

COUNTY OF WASHOE )

{ on thiseﬂ%‘d day ofW 1972 before me
personally appcared )JLAZ A£;7ﬁ7”» , to me personal%zﬁf
i : A
knovmn, who, being by me duly sworn, says that he is, a~rVice
I N

Pre%ident of FIRST NATIONAIL BANK OF NEVADA, that one of the
! -

seags affixed to the foregoing instrument is the corporate

seaF of said bank, that said instrunent 'was signed and

seaPed on behalf of said bank by authority of its Board of

4

éj;ﬁ£élzbb) , and he acknowledged that the execution of

the’foregoing instrument was the free act and deed of said

|
" BARBARA S. GROSSO ; z
NOTARY PUBLIC - STATE OF NEVADA Z . :i / S‘// ’
WASHOE COUNTY - e -

My Commission Expires July 18, 1976 No tar}’ Pllb lic

!
bank.

[tharial Seall

My Commission Expires 7-f-7¢




STATIL OF CALIFORNIA, ' )
) 88.:

CITY AND COUNTY OF SAN FRANCISCO, )

| . |
| _ On this R/«Zday of %7«47.‘:1972, before me

onally appeared E L[ VAN DELLEN r to me

pers

&sonally known, who, heing by me duly sworn, says that
!1

.

|

e
pe
he
COMPANY, that one of the seals affixed to the foregoing

is a Vice President of THE WESTERN PACIFIC FAILROAD

instrument is the corporate seal of said corporation and

{
th%t said instrument was signed and sealed on behalf of

|
saﬁd corporation by authority of its Board of Directors,

aJd he acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation.

Z > —
No tafggilic

OFFICIAL SEAL

At DIANE L. FAFOUTIS '

A% NOTARY PUBIIC ~ CALIFORNIA
CITY AND COUNTY OF .

SAN FRANCISCO

My Commission Expires Dec, 14, 1975 §

|
|
[Jotarial Seal]
|
|
v
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STATE OF NEW YORK, )
E ) ss.:
COUNTY OF NEW YORK , ) :

w .
On thisSe day of Cz%f“"*‘ 1972, before me

personally appeared :&2 . (/L so/ , to me

personally known, who, being by me duly sworn, says that
he is a Vice President of ACF INDUSTRIES, INCORPORATED,
that the seal affixed to the foregoing instrument is the

cérporate seal of said corporatidn,.tbat said instrument

3

was signed and sealed on behalf of said corporation by

[Notarial Seal]

My Commission Expires

free act and deed of said corporation.

[ R W

authority of its Board of Directo;s and he acknowledged

that the execution of the foregoing instrument was the

Notary Public

EOWIN F. MEYER

NOTARY PUBLIC, State of New York
Me.

30-7917:303
Qualified ih Nassau Cou
Certificate filed in New York
Commission Expires March 3

"
ounty
0, 19;1- .
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”Ing._ahd the Railroad.

ANNEX A

ACF INDUSTRIES, INCORPORATED, a New Jersey
corporatioqq 750 Third Avenue, New York,

New York 10017.

Seller: The Railroqd.

The Reconstruction and .Conditional Sale Agfeeﬁéﬁfuéated

as of June 1, 1972, among the Vehdor, the Vendee, PACCAR

-

The Builder warrants tﬁat the Equipment will be
reconstructed in accordance with the requife-
ments, specifications and standards set forth in
Article 1 of the Reconstruction and Conditidnal
Sale Agreement to which this Annex A is attached
(hereinafter called the Agréement).and warrants
the Equipment will be free from dgfeéts in mate-
rial (except as to specialtiés.incofporated
therein which were specified'gr surplied by the
Railroad and not manufactufed'by the Builder) and
wbrkﬁanship unaef nprmal use and serviée, the

Builder's obligation under this Item 4 being

limited to making good at its factory any part or




parts of any unit of the Equipment which shall be
returned to the- Builder with transportation charges
piepaid, within one yvecar after the delivery of such
unit to the_bendee, and which the Buiiaer's examina-
tion shall disclose to its satisfaCtion to have been

thus deféctive. The foregoing warranty of the

Builder is expressly in lieu of all other warran-

ties, express or implied, including anv implied

warranty of merchantability or fitness for a particu-

lar purpose, and of all other obligations or liabili-

ties under Articles 1 and 2 of the Agreement and

Item 5 of this Annex A, ‘and the Bhilder neither

assumes nor authorizes any person tc assume for it
any other liability in connection with the constfué-
tion and deliverv of the Equipmént exqepﬁ'éé afore-
said. | | | | ;

The Builder further agrees with the Vendor and
the Vendee that neither the inspection as §rovided
in Article 2 of the Agreement ﬁor any examination
nor the»acpeptance of any uﬁits pf the Equipment
as provided in ‘said Article 2 shali be deemed a

waiver or a modification by the Vendor or the

Vendee of any of their rights under this Item 4.




' Except in cases of articles or materials speci-

fied by the Railroad and. not manufactured by the
Bﬁildef and in caées of designs, systems, processes,
formulae or combinations specified by the Railroad

and not de?eloped or purported to be déveloped by

the Builéer, the Builder agrees to indemnify, pro-

tect and hold harmless the Railroad; the Vendor and

the Vendee from and against ahy and all liability}
claims, cbsts, charges and expenses,'ingluding '
royalty payments: and counsel fees,vin an§ manner
imposed upon or accruing against the Railroad, the
Vendor.or the Vendee, its aséigns’or the users of

the Equipment becahse of'fhé ﬁsé in or about the
reconstruction of the Hulks or any uni£ thereof or
operation of any of the Equipment ofvany design,
systen, process, formula, combination, article or
material which infringes or is claimed to infringe

on any patent or other right. The Railroad like-

wisg willAindemnify, protect and hold harmless the Vendor.
the Builder and the Vendee from éna aéainstAany and all
liability, claims, coéts,.charges and expgnées, | |
including royaity payments and counsel fees, in any

manner imposed upon or accruing against them

because of the use in or about the reconstruction of




the Hulks.or any unit-thereof.or operation of

any of the Equipment of any article or matefial
épecified by the Railroad and not manufactured

by the Buiider or of any design, sysﬁem, process,
formula or’comﬁination specified by the‘Railroad'
and ﬁoi-developed or purported to be developed by
the Builder which iﬁfringes or is claimed to
inf;ingé on any patent or other right. The
Builder agrees to and hereby does; to the'gxtent
legally possible without -impairing any élaim,
right or cause of actipnvhereinafter referred to,
assign, set over and deliver to the Railroad e?ery
ciaim, right and cause of action which the Builder
has or hgreaftér shall have against:the seller or
sellers of any designs, systemé, processes, formu-

lae, combinations, artlcles or matexlals specified

- by the Railroad and purchased or otherw1se acqulred

by the Builder for use in or about_the reconstruc-
tion of the Hulks or any unit ﬁhereof or operation
of any of the Equipment on the ground that any

such désign, system, process, férmula, combination,
article or material br operation thoreof infringés

or is clalmed to 1nfr1nge on any patent or other

right. The Bullder further agrees'_o execute and




deliver to the Raiiroaé or the users of the Equip-
mgnt‘all and every such further assurance as may |
_ Be'reasonably requested by the Railroad more fully
to effectuate the assignment and de;ivery-of‘chry
;I ’ ~ such claiﬁ, right and cause of action. 'The Builder
will givé notice to the Railroad of any claim known
1 to the Builder from whiéh liability may behéharged
; I i against the Railroad he:eunder'and the Railroad will
| give notice to the Builder of any claim knoﬁn to the

| Railroad from which liability may be charged against

the Builder hereunder.
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ANNEX B

June 1, 1972

|
|
i
1
i
| TRANSFER AGREFMENT

| ‘ .
First Sccuritv Bank of Utah, National Association
L 79 South “ain Street :

. Salt Lake City, Utah 84111

a y
Attention: Corporate Trust Department

i i The undersigned is purchasing the used railroad
equipment described in Schedule A hereto (hereinafter
! . | ,

! galled the Hulks) fron the Seller named opposite the
;

description of such equinment in ochedule A hereto. The
I
undersigned desires to have such Hulks rebuilt. The under-

§1qned herebv aqrees with you as follows:

1. In order to cause the Hulksvte'be reconstructed

and sold to us bv you on conditional sale, the under-

signed hereby assigns and transfers to”you a security
title to the Hulks.

2. You will hold security title under and pursuant

to one of the two Reconstruction and Conditional Sale

Agreements dated as of June 1, 1972 (héreinafter indivi-

|
i
I
|
|
|
|
|
|
|
|
i
f
i

- dually called an Agreement), among\AgF“Industries,v

Inoorrorated ahd PACCAR Inc (hereinafter'individuallv

callod a Builder), respcctlvely, and vou, The Western

Pacific Railroad Comnany, and us, and you w111 direct
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that the llulks be rcconst;ucted; pursﬁant to the
applicable Agrccement in accordance with the applicable
specifications. In:accordanée with the applicable
Agreement the undersigned will direct the Hulks to be
deliveréd to the respective Builder on your bechalf at
such pointhor points within the United States of
America as such Builder shail designate.

3. Upon completion of the reconstructions, the

reconstructed Hulks will be delivered and cbnditionally
sold by you to us in accordance with the appliéable
Agreement.

4. TIf Hulks are excluded from the applicable
Agreement,vyou shall assign your interest in such Hulks,
without warranty, as provided in the third paragravh
of Article 2-of the applicable Agreement:.

.5. It is understood and agreed tﬁat this Agree-
ment is being entered into solely to pefmit vou to
effectuate the foregoing and your interests in the
Hulks, in present form or as rebuilt, is a security
interest and that we shall at all times be the beneficial

owner of the same.

If the forecgoing is in accordancec with your under-

tanding, please sign a copy of this letter in the space pro-



vided and return it to the undersigned, whércupon this

Very truly yours,

FIRST NATIONAL BANK
OF NLEVADA,

bv

-

let-

us.

1

|

| _

ter shall become a valid and binding agrecement between

{ . . .
!

|

n

|

|

|

|

!

i

i

|

|

i Vice President
i ,
|

[Seall

ACCEPTED:

FIRST SECURITY BANK
OF UTAH, NATIONAL ASSOCIATION,
|

|
|

Vice President




STATE OF NLVADA, )

) ss8.:
COUNTY OF WASHOLE )
\ .
' | On this day of 1972, before me
| personally appéared ’ - and

s to me personaily knovn, each of

‘ whbm, being by me duly sworn, says théﬁ he is a Vice Presi-
dent of FIRST NATIONAL BANK OF NEVADA, that the seal affixed
to the foregoing iﬁstrument is the corﬁorate_seal of said
bank, that said instrument was signed and sealed on behélf
of said bank by authority of its Board of

and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said bank.

! i 5 Notary Public

[Notarial Seal)

My Commission Expires
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SCHEDULE A

Description of Tlulks -

111 50'1" 50-ton Insulated
Box Cars . (without 50-ton
trucks, body bolsters,
draft gear and center sill
§ections)

|

139 50' 50-ton DF Insulated
Box Cars (less 50-ton trucks,
body bolsters, draft gear
?nd center sill section)

57. 50" 50-ton DF Insulated

" Box Cars (less 50-ton trucks,
body bolsters, draft gear
and center sill section)

The %lestern Pacific
Railroad Company

The VWestern Pacific
-Railroad Company

Tidewater Southern Railway
Company
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} | 3 L e D EXHIBIT B
) LEASE OF RAILROAD EQUIPMENT

.'

| f |

: | Dated as of June 1, 1972

| | between

| | FIRST NATIONAL BANK OF HEVADA

i é ; ‘ . and

THE WESTERN PACIFIC RAILROAD COMPANY




LEASE OF RAILROAD EQUIPMENT, dated. as
of June 1, ‘1972, between FIRST NATIONAL BANK
OF NEVADA (hereinafter called ﬁhe Lessor)
I and THEﬁWESTERN PACIFIC RAILROAD COMPANY (here-

inafter called the Lessee).

| WHEREAS, the Lessor, the Lessee and FIRST SECURITY
BANK OF UTAIH, NATIONAL ASSOCIATION (hereinafter called the
Vendor) have entered into two Reconstructlon ‘and Conditional
Sale Agreements dated as of June 1,A1972 (hereinafter called
the Reconstruction and Conditional Sele‘Agreements), with
AC? INDUSTRIES, INCORPORATED, and PACCAR INC. (hereinafter'
1nd1V1duallv called a Bullder and together the Bullders),
respectlvelv, whereln the Vendor has agreed to sell to the
Lessor its interest 1n the railroad equipment described in
Scﬁedule A hereto after it has been reconstructed b& the
Builders;' o |

WHEREAS, the Lessee desires to lease 511 the units
of sald equipment, or such lesser number as are delivered
and accepted and settled for under the Reconstruction and
Condltlonal Sale Agreenents.on or prlor to December 31, 1972
(such units described in Schedule A hereto belnq herelnafter

called the Units), at the rentals and for the terms and upon

the condltlons herelnafter brov1ded,




Section 2. Rental. The Lessee agrees to pay to
the Lessor as rental for each Unit subject to this Lease 25
consecqtive semiannual pa&menté, éach payable on January 1
-and July 1 in each year (or if such date is not a business
day, on the next succeeding business day), each such date
béing hereinafégf called a Rental Payment Déte, commencing
Jénuéry 1, 1973. The first such'semiannual rent payment shall
bé in an amount.equal to .6229167% of the Purchase Price (as
défined in thé applicable Reconsérpction and Conditional Sale
Agreement) of each Unit for.each day elaésed from ana includf
ing the date such Unit is ﬁettled for under such Reconstruction
and Conditional Sale Agreement to Januafy l, 1973. The remain-
:-ing 24 semiannual rental éayménts in respect of each Unit sub-
ject to this Lease shall be an amount equal to 5.69912%‘of the
Pﬁrchase Price of éach such Unit subject to thié‘Leaégl o

The Lessor irrevoéably instructs the Lessee to make,
and the Lessee agrees to make, all the payments provided for
in this Lease in immediately available Salt Lake City funds
(#ncludinq but not limited to the payments regquired under
§ 6 hereof) for the account of the Lessor, care of the Vendor
at its offiqe at 79 South Main Street, Salt Lake City, Utah
8&111, attention of Corporate Trust Department. Such pay—'
ments shall be applied by the Vendor to satisfy the obliga-

tions of the Lessor under the Reconstruction and Conditional

sale Agreements due and payable on, or within cne day after




snch payments are due hereunder and, so long as no event of
default (or event which, with ‘notice or lapse of time, or
both, could constltute an event of default) under the Recon-
struction and Condltional Sale Agreements shall have occurred
and be contlnulng, any balance shall be pald by the Vendor to

-

the Lessor.

-

This Lease is a net lease and the Lessee shall not
be entitled to any abatement of rent, reductlon thereof or
setoff against rent, 1nclud1ng, but not limited to, abatements,
reductlons or setoffs due or alleged to be due to, or by rea-
son of, any past, present or future claims of the Lessee
agalnst the Lessor under this Lease or under the Reconstruc-
t1on and Cond1t10na1 Sale. Agreements, 1nclud1nq the Lessee's
rlghts by subrogation under Article 7 thcreof, or the Bullders
or the Vendor or otherw1se, nor, except as othorw1se expressly
provided hereln, hall this Lease termlnate, or the respective

obligations of the Lessor or the Lessece be otherwise affected,

by reason of any defect in or damage to or.losstf possession

-or:loss of use or destruction of all or any of the Units from

whatsoever cause, any liens, encumbrancesvor rights'of others
with resoect to any of the Units, the prohibitiontof or other
restrlctlon agalnst Lessce's use of all or any of the Units,
the interference with such use by any person or entlty, the

invalidity or unenforceability or 1ack,of:due authorization
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| .
of this Lease, any insolvency, bankruptcy, reorganization or

similar nroceeding against the Lessee, or for any other cause

’

wnether similar or d1$51mi1ar to the foregoan, any present
or future law to the contrary notwlthstandlng. it being the
intentlon of the partles hereto that the rent and other

amounts payable by the Lessee hereunder shall contlnue to be
payable in all events in the manner and at the times herein
prov1ded unless the obligation to pay the same shall be

termlnated pursuant to the express prov151ons of thlS Lease.

To the extent permitted by appllcable law, the Lessee hereby

| . ,
waives any and all rights which it may now have or which at

-any,tine hereafter may be conferred upon it, by statute or

'otherwise, to terminate, cancel, quit or surrender the lease

of any of the Units except in accordance with the express
|

terms hereof. Each rental or other payment made by the

LeSSee hereunder shall be final and the Lessee. shall not

seek to recover all or any part of such peyment fromlthe

i
Lessor for any reason whatsoever.

! _Sectﬁon 3. Term of Lease. The term of this Lease
as to each Unit shall begin on the date of the delivery to
and.acceptance by the Lessee of such Unit and, subﬂect to the
prov1s1ons of 556 and 9 hereof, shall terminate on tne date
on which the final semiannual payment of rent in respect

tﬁereof is due hercunder.

|
i
i
i
{
l
|
|




Notwithstanding anythirg to the contiary contained
he;ein, all rights and ohligations under this l.ease and in
and to the Units, upon default by the Lessee hereunder or

under either Reconstruction and Conditional Sale Agreement

in its capacity as guarantof or otherwise, are subject to

thé righfé of the Vendor under the.Rédonstruction ahd Con-
ditional Sale Agreements. If an event of default should
océur under eitﬁer ﬁeconsfruction.and Conditional Sale
Agfeeﬁent, the Vendor may terminate'this Lease (or rescind

its termination), all as provided therein, unless the

Lessee is not so in default under -this Lease or under the

Reconstruction and Conditional Saie Agreements (in its
cééacity as guarantor or o;herwise); If a Declaration of
Default (as defiﬁed,in the Reconstruction and Conditional
Saie Agreementé) should be madé under either Reconstruction
and Conditional Sale Agreement due to an event 6f>default

not occasioned by an act or omission of the Lessee here-

undeerr not attributable to the Lessee under such Recon-

struction and Condiéional Sale Ag;cement as aforesaid, and
if such Declaration of befault shall not have.been rescinded
by fhe Vendor within 30 days of the making thereof, or if
the:Vendor theretofore has indicated either in wéiting to

the Lessor or the Lessee or by the commencement of the reme-

dies specified under Article 16 of the Reconstruction.and




Conditional Sale Agreements that it will not rescind such
Declaration of Default, the Lessce, without penalty, may
terminate this Lease.

Section 4. _Identification Marks. The Lessee,

sé long>as this Lease shall remain in effect, will cause
each Uﬁié to be kept numbered with the identifyingfnumber
set forth in Schedule A to the respective Recons£ruction
aﬁd Conditional Sale Agreement and will keép and maintain,
pfaiqu, distinctly, permanently and conspicuously marked
on each side of éuch Unit, 'in letters not lesé than one
inch in height, tﬁe name of the Vendo£ fOlléWed by the
words "Security OQner" or other appropriate words desig-
'ﬁa?ed bv the Venéor, with_appropriafe chahées théfeof and
additions thereto as from time to time may be required by
law in order to'protect the title of the Lessof or thé 
Vendor to such Unit and the rights of the Lessor under this
‘Lease and of thé Vendor under the Reconstruction aﬁd Con-
diéional Sale Agreements. The Lessee will not place any
suéh Unit in ope:atioﬂ or exercisg any control or dominion
over the sane until such names and words shali have been so
marked on both sides thereof and will replaée promptly ény
suéh names and word or words which may be rémoved, defaced
or . destroyed. The Lessee will not change the identifying

number of any Unit exéept in accordance with a statement of




.

new identifying numbers to be substituted therefor, which
statement preViously shall have been filed with the Vendor
ahd the Lessor by the Lessee and filed, recorced or deposited
by the Lessee in all public offices where this Lease will
have been filed, recorded or deposited.

| Except as above provided, the‘Lessee, SO iong as
this Lease shall-remain in effect, will not allow the name of
any person, association or corporation’ to be rlaced on the

Units as a deSignation that night be interpreted as a claim

of ownership; provided, however, that the Lessee may cause the

Uhits to be lettered with the names or initials or other insig-

nia customarily used by the Lessee or its affiliates on rail-

'road equipment used by them of the same or a 51milar type for

convenience of 1dentif1cation of their rights to use the Units

as permitted under this Lease. Nothing conta1ned~in this Sec-

’tion 4 shall bar the Lessor fron hav1ng its name, initials or

other inSignia on the Units. |

l Section 5. Taxes. All payments to be nade by the
Lessee hereunder Wlll be free of erense to the Lessor for
collection or other charges and‘w11l be}free_of expense to

the Lessor with'respect to ‘the anount of any local, state,

federal or foreign taxes (other than any ‘United States federal

'incone tax [and, to the extent that the Lessor receives credit

therefor aqainst its United States federal income tax 11ab111ty,
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an& foreign income tax] payable by the Lessor in ccnsequence
of the receipt of payments provided herein and other than
the aggregate of all state or city income taxes cr franchise
takes measured by net inceme based on such receipts or gross
receipts taxes Iother than gross receipts tayes in the
nature of sales or use taxes], up to the amount of any such
taxes whlch would be payable to'the state and city in whlch
the Lessor has its pr1nc1pal place of bu31ness w1thout
appggtlonment to any other state or, if no such taxes weuld'
be:payable, then up to the amount of.taxes-which would be
payable in any other taxing Jurxsdlctlon charging the lowest

rate of such taxes without apportionment to any other state,

'except any such tax which is in substitution for or relieves

the Lessee from the payment of taxes which it ﬁould other-
wise be obllgated to pay or relmburse as hereln prOV1ded),
assessments or 11cense fees and any charges, fines or penal-
tles in connection therew1th (herelnafter called 1mp051tlons)
hereafter levied or imposed upon or in connectlon with or
measureé by this Lease or any sale, rental, use, payment,
shlnment, dellvery or transfer of tltle under the terms
hereof or the Reconstructlon and Condltlonal Sale Agree-
mepts, all of which impositions the Lessee assumes and agrees

to pay on demand in addition to the payments to be made by it

prcVided for herein. 'The Lessee will also pay promptly all
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iﬁpositions which may be imposed upon any Unit or for the
use or operatlon thereof or upon the earnings arlslng there-
from or upon the Lessor solely by reason of its ownership

' thereof and will keep:at all times all and every part of
such Unit free and clear of all impositions which might in
any way affeet the title of the Lessor or result in a lien

upon any such Unit; provided, however, that the Lessee shall

| .
be under no obligation to pay any impositions so long as it

is contesting in good faith and by'appropriate legal‘proceed~
ings sueh impositions and the nonpayment thereof does not, in
the opinion of the Lessor, adverselv.affect the title, prop-
erty or rights of the Lessor hereunder or under the Reconstruc-
tlon and Conditional Sale. Agreements. If any 1mp051tlons shall
have been charged or levied against the Lessor directly and |
pald by the Lessor, the Lessee shall relmburse the Lessor on

presentatlon of invoice therefor.

In the event that the Lessor shall become obllgated to

make any payment to the Vendor or the Builder pursuant to Artlcle 5

of the Reconstructlon and Conditional sale Agreements not covered

by the foreg01ng paragraph of th;s Sectlon.s, the Lessee shall N

Péy such additional amounts_(whioh shall also be deemed impo-
sftions hereunder) to the Lessor as will enable the Lessor to
fulflll completely lts obllgatlons pursuant to sald Artlcle 5.

!
i
i
1
I

In the event any reports w1th respect to impositions
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are required to be made on the basis of individual Units,
the Lessee will either make such reports in such manner as
to show the interests of the Lessor and the Vendor in such
Unlts or notlfy the Lessor and the Vendor of such require-
ment and make such reports in such manner as shall be.
satisfactory to the Lessor and the Vendor. »

. | In the event that, during theecontinuance of this
Lease, the Lessee becomes liable for the payment or reim-
bersement of ahy impositions, pursuant to this Section 5,
sﬁch liability shall continue, notwithstanding the expira-
tion of this Lease, until all such impositions are paid or
relmbursed by the Lessee.

Sectlon 6. Payment for Casualty 0ccurrences.

"In the event that any Unit shall be or become'wcrn out,

lcst, stolen, destroyed or, in the opinion of the Lessee,
irreparably damaged, from any cause whatsoever;,or takeh or
requisitioned by condemnation or otherwise (eacﬁ such
occurrence being hereinafter called a Casdalty Occurrence)'
dﬁring the tem of this Lease, the Lessee'shall, promptly
after it shall have determined that such Unlt has suffered

a Casualty Occurrence, fully notlfy the Lessor and the
Vendor in writing with respect thereto. On the Rental Payme
Date next succeeding such notice the Lessee ‘shall pay to the
Lessor an amount equal to the accrued rental for such Unit

tq thc_date of such payment plus a sum equal to the Casualty

11

nt
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Value (as hereinafter defined) of such Unit as of such Rental

Payment Date, in accordance with the schedule set out below.

Upon the making of such payment by the Lessee in respect of

any Unit,

the rental for such Unit shall cease to accrue as

of the date of such payment, the term of this Lease as to such

Unit shall terminate and (except in the case of the loss, theft

or complete destruction of such Unit) the Lessor shall be

entltled to recover possession of such Unlt.

by multlplylng the Purchase Price of such Unit by the appllcable

The Casualty Value of each Unlt shall be deternlned

percentages set forth opposite each date in the following

schedule:

Rental
*Payment

Date

1/1/73
7/1/73
1/1/74
2/1/74
1/1/75
7/1/75
1/1/76
7/1/76
1/1/77
7/1/77
1/1/78
7/1/78

1/1/79

.,.....'.
® & @ ¢ 80 00
®> ¢ ¢ 00 9 9 0
® @ s 0 00 00
.‘.......
® ¢ ¢ 0 a v oo
. ® & 8 & 05 00
o ¢ o 00 00
e s 0 08 0 08
® e e s s 0 s o
® e 8 000 0 e
® o e 00 o0 0

Percentage

of Purchase

Price

106.0050% °
104.7591
103.0701
101.0913
98.8389
96.4004
'90.8264
88.0907
85.2087
82.1863
76}6408
72.7402
69.3020

Rental

Payment

Date

7/1/79
1/1/80

7/1/80

1/1/81

7/1/81
1/1/82
1/1/82. .
1/1/83

7/1/83

.'1/1/84
1/1/84
'1/1/85 .

e e e e e s

e e 0o o000

s e e oo ee

® o o0 o0 00

® o 0 00 0 0o

Percentage
of Purchase

Price

65.7272%

59.0353
55.1903
51.2138

47.1062

42.8821

'38.5346

34.0754
29.4952
24.8087
20.0040
15.0000
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Except as hereinaone in this § ﬁ provided, the
Lessee shall not be released from ifs obligations hereunder
in the event of, and shall bear the risk of, any Casualty
Occurence to aﬁy Unit after delivery to and éccgptance

thereof by the Lessee hereunder.

The Lessee Qill, at all times while this Lease is
in effect, at its own expense, causé to be carried and main-
tained insurance in respect,oflkhe ﬁnits at tﬁe'time subject
hereto, and public liability insurénce; in amounts and agains;
risks customarily insured against by railroadvcompanies on
similar equipmenf, and iﬁ any event in amounts and against
risks comparable to those insured against b& the Lessee on

equipment owned by it and the benefits thereof shall be

‘payablé as provided in the Reconstruction and Conditional

Sale Agreements and will furnish appropriate evidence of such
insurance coverage upon request of Lessor. An&.damages
receivable from others, any salvage value paid'by-ﬁhe Lessee,
any condemnation payments and any net insﬁrance‘proceeds,
together with any interest received thereon pursuant.to
Afticie 6 of the Rechstruction apd CondiﬁionalVSale Agree-
ments, as the result of insurance carried'py éhe Lessee
received by the ies;or in respect of‘Units suffering é
Casualty Occurrence (all hereinafter collectively referred to
asiRecoverieé) shall be deducted from the amounﬁs payable by

thé Lessee to the Lessor in respect of Casualty Occurrences

pursuaﬂﬁ to this § 6 and the excess of such Recoveries, if any,
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shall belong to the Lessor. If the Lessor shall receive any
such Recoveries after the Lessee'sﬁall have made payments
pursuant to this § 6 without deduction for such Recoveries
the Lessor ;hall‘pay such ﬁecoveries to the Lessee up to an
aﬁount eqﬁal to the Cgédalty Value with respect to a Unit
paid by the Lessee énd any balancé of such Récovéries shall
remain tﬁe proéeity of the‘Lesgor; ‘In the event of the loss,
theft, irreparable damage or complete destrucﬁion of.such
Unit, the Lessee shall also pay the Leésbr the salvage value
of such Unit which will be based upon its net scrap value,
computed at the current quoted pricé per Qross.ton of number
1l raiiroad heavy melting steel sctap at San_Francisco,

[

California,'on the date of the Casualty Occurrence, less an

fallowance of $6.00 per gross ton for dlsmantllng such Unit.

Upon such payment of the salvage value of such Unit, the title
to such Unit, subject to the rights of the Vendor under the
Reconstruction and Conditional Sale Agreementg shall pass to
and vest in the Lessee. | .

All proceeds of insurance received by the Lessor in

respect of insurance carried on any Unit or Units not suffer-

ing a Casualty Occurrence shall be paid to- the Lessee:upon

proof satisfactory to the Lessor that any damage to such Unit
in respect of which such_pfoéeeds were paid has been fully

repaired.

Section 7. “Annual Reports, - On or

14
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before Auqust 1 in each year, commencxng W1th the yearAl973

the Lessee wxllkcause to be furnished to the Lessor and the
Vendor an accurate statement, as of the preceding June 30,

(a) showing the amount, descrlptlon and numbers of the Units
then 1eased hereunder and/or covered by the,Reconstruction

and Conditional Sale Agreements,the'amount, description and
nnmber of all Units that may have suffered a Casualty Occurrence
dnring the preceding twelve months (or since the date of thrs
Lease in the case of the first such statement) and such other
information regarding the condition and‘state of repair of the

Units as the Lessor or the Vendor may reasonably request, and

(b) stating that, in the case of all Units repainted or

repaired during the period covered by such statement, the

markings required by § 4 hereof and Article 9 of the Recon-

struction and Conditional Sale Agreements shall have been pre-

served or replaced. The Lessor shall have the right at its

sole cost, risk and expense, by its authorized representatives,
to inspect the Units and the Lessee's records with respect

thereto, at such tlmes as shall reasonably be necessary to

conflrm to the Lessor the existence and proper malntenance of

\

the Units during the continuance of this Lease.

Section 8. Disclaimer of Warranties; Compliance with

Laws and Rules; Maintenance; and Indemnification. The Lessor

makes no warranty or representatlon, either ekpress or implied,

as to the des;gn or condition of, or as _to the quallty of the
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ana rules, the Lessee agrees to make such alterations,
chénges, additions and reéiaceménté at its own expense;
and tﬂe Lessee agrees at its own expense to use, maintain
and operate such ﬁnit'in full compliance with such laws
ané rules so lonéhas it is subject to this Lease; provided,
however, that the Lessee may, in éood faith, contest,the
validity or application of any such law or rule in any
reésonable mannér which does not, in the opinion of the -
Lessor or the Vendor, adversely affegt the p;operty 6r rights
of the Lessor or the Veqdot hereunder or under the Recoh-
stfuction and Conditional Sale Agéeements.

The Lessee agrees thét, at its own cost and expense,
it;will maintain and keep each Unit which is suﬁject to this
Leése in good.ordef and repair. | _

Any and all additions to any Unit Anq any and.all
parts installed on or replaéements made to any Unit shall be
cohsidered accessions to such‘Unit and, at the cost and ex-
pense of the Lesseé, full ownership thereof fréelof'anyvlien,
chérge, sgcurity interest or encumbrance'kexcepf for those
created by the Reconstruction and Conditidna‘ ééle Agree-
ments) shall immediately be vested in the Lessor and the
Veﬁdor as their reSpéctive iniereSts appeéi in the Unit

itself.

The Lessee agrees to indemhify, protect and hold
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hermless the Lessor and the Vendor.from and against all
losses, damages, injuries, liabilities, claims and demands
wnatsoeVer,;regardless of the cause thereof, and expenses

in connection therewitﬁ, including, but not limited to, counsel
fees and expenses, patent liabilities, penalties and interest,
afising out of or as the result of the entering into'or the
performance of the Reconstruction and Conditional Sale Agree-
ments or this Lease, the ownership of any Unit, the ordering,
aéquisition,'use; operation, - condition, purchese, delivery,
r%jection, storaée or return of»any Unit or any accident in
connection with the operation, use, conditiop,. possession;
sforage or return'of any Unit resulting in demage to prooerty

or 1njury or death to any person.

1
Kl

§ The Lessee agrees to prepare and delLver to the

#

Lessor within a reasonable time prior to the requlred date
of filing (or, to the extent pern1551ble, file'on behalf of
the Lessor) any and all reports iotner than income tax
returns) to be filed by the Lessor w1th any federal, state
or other regulatory authority by reason of the ownershlp by
the Lessor or the Vendor of the Unlts or the leaslng thereof
to the Lessee.

Section 9. Default I1f, during the contlnuance of
thls Lease, one or more of the follow1ng event°‘(here1nafter

sometlmes called Events of Default) shall OCCUL.

'i " A. default shall be made in the payment of any part
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of the rental provided in § 2 hereof and sﬁch default
shall continue for five days:

B. the Lessee éhall'ﬁake or permit any unauthorized
assignment or tragsfer of this Lease or of possession of
the Units, or any thereof; ‘

C. default shall be_made'in the observance or per-
formance of any other of the covenants, conditions and
agreements on the part of thé Lesgee contained herein or
in the Reéonstrucfion and Conditionalvséle Agreements
and such default shall continug for 30 days éfter written .
notice from the Lessor to the Lessee.Specifying the default
and demanding that the same Se remedied;

D. a petition for reorganization under Section 77
of the Bankruptcy“Aéf, as now ébnstituted or as.said
Section 77 may hereafter be amended,”shall be filed by
or against ihe Lessee and, unless sﬁch pgpition.sﬁall
have beeﬁ dismissed, nullified, stayed or othérwiée

rendered ineffective (but then only‘so'long as such stay

'shall continue in force or such ineffectiveneés shall

- continue), all the obligations of the Lessee under the

Reconstruction and QOnditional S&leﬂﬁéfeements and this
Lease shail not have been dulf}assumed iﬁ writing, pursuant
to a court order or déc&éé,:by a_traétée,or trustees
appoiﬁted in sucpvpréceedings (wheﬁher ér,not‘subject

to ratificatibn) in such:mannef that such obligations
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shall havé the same status as obligations incurred |

by such trustee or trusteeg, within 30 days after such
appointment, if any,';r 60 cdays after such petition shall
have been filed, whichever shall be earlier;

E. any.othér proceedings shall be cormenced by or
against the Lessee hereunder orvunder the Reconstruétion
and Conditional Sale Agreements under any bankruptcy or
insolvency laws, or laws relatin§ to the relief of debtors,
readjustménts of indebtedness, reorgaﬁizations, arrange-
ments, compositions or e#tensiqns (éther than a law which
does nét permit any readjustments df the obligations of the
Lessee hereunder or under thé Reconstruction and Conditional
Sale Aéreements), unless Such'pfoceedings shall have been
dismissed, hullified, stayed or othervise rendered inef-
fective (but then only so long as_such stay shall continue
in force or such ineffectiveness shali coptinue), énd all
the obligations of the Lessee under this Lease and under
the Reconstruction and Conditional Sale Agreements shall
not have been duly assumed in wtiting, pdrsuanﬁ to a
court order or decree, by a trusteebbr trusteeé or receiver
or receivers appointed for the Lésseé“or for the property
of the Lessee in connection with any such proceedings in
such>manner that suchAobligations shall have the same
- status as.obligagions incurred by such a trustee or

trustees or receiver or receivers, within 30 days after

Aéuchvappointment, if any; or 60 days after such proceedings

-
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shall have been commenced, whichever shall be earller,
then, in any such case, the Lessor. at its option,
may: ‘
(a) éroceed by appropriate court action
~or actions either at law or in equity, to enforce
performance by the Lessee of the applicable cove-
nants of this Lease or to recover damages for the
breach thereof- or
(p) by notice in wrltlng to the Lessee
terminate this Lease, whereupon all rights of the |
Lessee to the use of the Units shall abSolutely..
cease and determine as though this lLease had never
been made, but the Lessee shall remain liable as
hereinafter p;ovided; and thereupon the Lessor may
by its agents enter upon the prenlses of the Lessee
or other premlses where any of the Units may be and
take possession of all or any of such Units and
thenceforth hold, possess and enjoy the same free
from any right of the Lessee, or its successors or
assigns, to use the Units for any purposes whatever;
but the Lessor shall, necertheless, have a right to
recover from the Lessee any and all amounts which

under the terms of this Lease may be then due or which
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may have accrued to the date of such termination

(computing the rental for any number of days less:

than a full rental~perioddoy ﬁultiplying the rental

for such full rental period by a fraction of which

1 é the numerator is ‘such number of days and the denominator
is the total number of days in such full rental period)

and also to recover forthwith from the Lessee (1) as

w
e eV i — ——

damages for loss of the bargain and not as a penalty,
a sum, with respect to each Unit, which represents. the

f - excess of (x) the present value, at the time of such

{ . termination, of the entire unpaid balance of all rentals
; for such Unit which would otherwise have accrued hereunder

from the date of such termination to the end of the term

_3 of this Lease as to such Unrt over (y) the then present
value of the rentals whicﬁ;the Lessor.reasonably estimates
“to be obtainable for the ﬁnit during such_period,‘such

% | present value to be computed in each case on a ba51s of
€ 8-1/46 per annum dlscount, compounded semzannually from

| the resPectlye dates upon whlch rentais:would have been
payable hereunder had this Lease nor been terminated,

¢ (ii) any damages and expenses, 1nclud1ng reasonable

. 'é attorneys fees, in addltlon thereto whlch the Lessor

: h -+ shall have sustained by reason of_the breach of any
. covenant or covenants of this Lease other than for the

; o ? payment of rental, and including, without limitarion,
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(iii) an amount which, after deduction of all taxes

‘required to be paid by the Lessor in respect of the

receipt thereof under the laws of the United States or
any political subdivision thereof shall be equal to
any portlon of the 7% 1nvestment credlt attributable to
the reconstructed basis of _the Equipment (hereinafter
called the Investment Credit) allowed by Section 38 and

related sections of the Internal Revenue Code of 1954,

as amended to‘the date hereof (hereinafter called the Code),

which was lost, not claimed, no£ avaiiable for claim,
disallowed or recaptured by or froﬁbthe‘Lessor as a
result'of the breach of one of more of the representations,
warranties aod covenants'made by the Lessee in § 14 or

any other provision of the Lease or the sale or other

disposition of the Lessor's interest in any Unlt after

the occurrence of an Event of Default plu. such sun. as,
in the reasonable opinion of the Lessor, w111 cause the

Lessor's net return under this Lease to be equai to the

" net return that would have been avallable to the Lessor

if 1t had been entitled to utxllzatlon of all or such
portion of the maximum. depreciatlon deductlon authorlzed

with respect to a Unlt under Sectlon 167 of the Code

utlllzlng the "class lives™" and asset depxec1at10n ranges"

prescribed in accordance w1th Sectlon 1671m) of said Code
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for an asset described in Asset Guideline Class
No. 40.1 as described  in Revenue Procedure 72-10,
1972_IR5 8 (hereinafter called the Debreciation
Deduction) which was lost, not claimed, not avail-
able for claim,.disallowed or recaptured in respect
of a‘Unit as a result of the breach of one or more
_of the repreéentations, warranties and coﬁenants'
made by the Lessee in § 14 or any other provision
‘of this 'Lease, the termination of this Lease, the
Lessee's losé of the right to use such Unit, any
action or inaction by the Lessor or the sale or
- other diSposifion of the Lessor's interest in éuch
Unit after the occurrence of an Event of Default.
Aﬁything in this § 9 to the contrary notwith-
standing, any default in the abservance or perfbrmance
of any covenant, condition or agreement on the part of
the Lessee which results solely in the loss by the Lessor
of, or the loss by the Lessor of the right to c¢laim, or
the disallowance with respect to the Lessor of all or any
portion of the Investment Credit or Depreciation Dedﬁction
or both shall be for all purposes of this Lease deemed to
be cured if the Lessee shall, on or before the'next rental
payment date after written notice from the Lessor of the

loss, or the loss of tﬁe right to claim, or the disallowance




of the Investment Credit or Depreciation Deduction or -
both in reséect_of such Unit, agree to pay to the
Lessor the revised régtal_rate in respect of such

Unit determined as prﬁvided in the fourth paragraph

of § 12 ﬁereof.

The remedies in this"Lease provided in favor
of the Lessor sﬁali not be deemed exclusive, but shall
be cumulative, and shall be in addition'to all other
remedies in its favor existing at igw or in equity. The
Lessee hereby waives ény mandatory requirements of law,

ndw or hereafter in effect, which might limit or modify

“the remedies herein provided,'to the extent that such

waiver is permitted by law. The Lessee hereby waives
any and all existing or future claimghto any offset
against the rental payments due heréunder, and agrees
to make rental}payments regardless of any offset or claim
which may be asserted by the Lessee or on its behalf.

| The failure of the Lessor to e#ercise the rights
granted it hereundér upon the occurrence of any of the éon-

tingencies set forth herein shall not constitute a waiver of

25
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rights of the Lessor hereunder (including, but not 1imited to,

the rights under §§ 5, 6 9 and 14) shall inure to the benefit
of the Lessor s aSSigns. ‘Whenever the term Lessor is used in
this Lease it shall apply and refer to each such assignee of
the Lessor. A‘A |
. So long as the Lessee shall nOt-be in default under
this lLease or under the Recohstruction and Conditional Sale
Agreements, the Lessee shall be entitled to the possession
and use of the Units in accordance with the terms of this
Lease and the Reconstruction and ConditionallSale Agreements,

but, without the prior written consent of the lLessor, the Lessee

shall not assign or transfer its leasehold interest under this

'Lease in the Units or any of them. The Lessee, at its own

expense, will promptly pay or discharge or cause to be duly dis-
charged any lien, charge, security 1nterest or other encumbrance
(other than an encumbrance created by the Lessor or the Vendor
after the date hereof or resulting from'claihs against the

Lessor or the Vendor not related to the ownership of the Units)

' which may at any time be imposed on or with respect to any Unit

includlng any accession thereto or the interests of the Lessor,
the Vendor or.the Lessee therein. The Lessee shall not, w1thout
the prior written consent of theihessor, part with the possession
‘or control of, or suffer or allow to pass out'of its possession
or control, any of the Units, except to the extent permltted

by the prov151ons of the neit succeeding paragraph hereof.
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So long as the Lessee ‘shall not be in default under
this Lease or under the Reéconstruction and Conditional Sale
Agreements;Athe Lessee shall be entitled to the possession
of the Uhits and to the use thereof of the Units by it or
any affiliate upon lines of railréad owned or opefated by it
or any §Qch affiliate or upon the .lines of ra;iroad over which
the Lessee or any such affiliate has trackage or other operating
rights or over which railroad equipment of the Lessee or anj
such affiliate is regularly operated pursuant;to contract, and
also to permit the usé’of the Units upon connectin§ and other
carriers in the usual interchange of traffic and equipment,

but only upon and subject to all the terms and conditions of

‘this Lease, including the last paragraph of this § 11, and the

Reconstruction and Conditional Sale Agreements. The Lessee
may receive and retain compensation for such uge ffom other
railroads so using any of the Units. |

Nothing ih this § 11 shall be deemed to restrict the
right of the Lessee to assign or transfer its leasehold interest
under this Lease in the Units or posses#ion of the.Units to
any corporation (thch shall have dulf assumed the obligations .
of the Lesseé hereunder and under the Raéconstruction and}
Conditional Sale Agreements) into or with which the Lessce
shall have become merged or consolidated or thch shall have
aqqﬁired the railroaduproperties of the Lessee as aﬁ entirety

or substantially as an entirety, provided that such assignee
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or transferee will not, upon the effectiveness of such

.

merger or consolidation, be in-deféult under any provi-
sion of.this Lease.vv | |

The ﬁessee agrees that during the term of this
Lease, it will not assign ény Unit to service involving the

regular operation and maintenance thereof outside the United

States of America.

H

Section 12. Return of Units upon Expiration of

Term; Purchage Options. As soon as practicable on or'after
the expiration of the term of this Lease with respect to the
Units but in any event not later éhan 90 days aftér such
expiration, the Lessee will, ;ﬁ its own cost and expense, at
‘the request Qf the Leésor, deliver possession of the Units
to the Lessor upon such storage tracks of the lLessee as the
Lessee may designate and permit the Leséor to store such
Units on such tracks for a period not exceeding three months
and transport the same, at any time within such three-month
period, to any reasonable place on the lines of railroad
operated by the Lessee as directed by the Lessor, the move-

ment and storage of the Units to be at khe expense and risk

~of the Lessee. During any such storage period the Lessee will

permit the Lessor or any person designated by it, including
the authorized representative or representatives of any

prospective purchaser of any Unit, to inspect the same;




?”  . 3

provided, however, that the Lessee shall not Le liablg;
except in thé case of negligence of the Lessee or of its
employeés or agents, for any injury to, or the death of,

any person exerciéing,'either oﬁ behalf of the Lessor or

any prospective purchaser, the iights of inspection gtanted
under this sentencé. Thé assembling, delivery, stofage and
transporting of the Units as héreinbéfore provided are of
the essence of this Lease, and upon application to any court
of equity having jufisdiction in the premises, the Lessor
shall be entitled to a decree agaiﬁSt the Lessee requiring
specific perfo;madcé of the covenants of the Lassee so to"
assemble, deliver; store and transport the Uhits. The Lessee
‘'shall advise the Lessor of the Unité, if any, which have
suffered a Casualty Occurrence as of the eriration of the
Lease and if the Lessor shall elect to ébaqdon ény Unit which
has suffered a Casualty Occurrence or which within three months
after the expiration of this Lease the Léssorrshall‘elect to
abandon, it may deliver written notice to sﬁéh}effect to the
Lessee and the Leséee shall theregpon assumeAand hold the
Lessor harmless from all liability érisinguih.reSpéct of'any
responsibility of ownership thereof, from and after receipt
of such noticé. The Lessor shall.execute and‘deliver to

the Lessee a bill of sale or bilis.of'sale traﬁéferring to

the Lessee, or upon its order, the Lessdr's title to and prop-

erty in any Unit abandoned by it pursuant to the immediately
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preceding sentence. The Lessee shall have no liability to

the Lessor in respect of any Unit so abandoned by the Lessor

after termination of the Lease; prévided, however, that the
foregoing clause shall ‘not in any way relieve the Lessee of
its obligatioﬂs pursusnt to § 6 hereof to make payments equal
to the Casualty<VaLue of any Unit experiencing a Casualty
Occurrence during the term of_tﬁis Lease.

Provided that this Lease has not been eatlief
terminated and the Lessee is not in default hereunder,vthe
Lessee may elect, by written notice delivered to the Lessor
not less ﬁhan six months prior to,thé end of the term 6f this
lease, to purchase all, but not fewer than all the Units,
covered by this Lease at the end.of the term of this Lease
for a purchase price equai;to the "Fair Market Value" of such
Units as of the end of such term.

Fair Market Value shall be determined on the basis of,
and shall be equal in amount to} the value which woﬁld obtain
in an arm's-length transaction between an infsxmed aﬁd.willing
buyer-user (othsr than (i) a lessee cufreptly iﬁ possession or
(ii) a used equipment dealer) and an infoimed and willing seller
under no compuision to sell and} in such désermination, costs
of removal from the location of current ﬁse shall not be a.
deduction from such vslue. | | |

If on or before four months.prior to the éxpiration

of the term of this Lease, the Lessor and the Lessee are
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unable to agree upon a determination of th; Fair Mérket
Value of the Units, such galue_sha;l be determiined in ac-
cordance with fhe foregoing definitions by a gualified in-
dependent Appraiser. The temm Appréiser shall mean such

independent appraiser as the Lessor and the Lessee may

mutually agree upon,.or, failing such agreement, a panel of
three independent appraisers; one of Qhom shail be selected
by the Lessor, the second b& the Lessee and the third
designated by the first two so selected. The Appraiser shali

be instructed to make such determination within a period of

30 days following appointment, and shall promptly communicate

such determination in writing to the Lessor and the Lessee.

The determination so made shall be conclusively binding upon

both the lLessor and the Léssee. The expenses and fee of the

Appraiser shall be borne by the Lessee.

Section 13. Opinion of Counsel. On each Closing

Date (as defined in the Reconstruction and Conditional Sale
Agreements), the Lessee will deliver to the Lessor two counter-
parts of the written opinion of counsel for the Lessee,
addressed to the Lessor and the véndor, in scbpe and sub-
sténce satisfactory to the Lessor, the Vendor and their
reépéctive counsel, to the effect that:

A. the Lessee is a corporation legally incorporated,

validly existing and in good standing under thé laws of

its state of incorporation (specifying the same), with
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under, any indenture, mortgage, aeed of trust, bank
loan or credit aggeemgnt or other agreement or instru-
ment to which the Lessee is a barty_or by which it may
be bound; and |

F. no‘portggge, deed of trust, or other lien of
any nature Qﬁatsoever which now cévers 6r affects, or
which may.hereafter covgf'or affect, any pfoperty or
interests thereih of the Lessee, now attaches or here-
after will attach to the Units or in any manner affects
or will affect adversely the Vendor's or the Lessor's

right, title and interest therein; provided, however,

that such liens may attach to the leasehold rights of
the Lessee hereunder in and to the Units.

On each C;osing Date the Lessor will deliver to
the Lessee.an opinion of"counsel for the lLessor stating
that the Reconstruction and Conditional Sale Agreements
and this Lease have been duly authorized, executed and
delivered by the Lessor and are legal and valid instru-
hents, binding upon the Lessor and enforceable against
the Lessor in"accordance with their terms.

The lessor,

Section 14. PFederal Income Taxes.

as the owner of each Unit, shall be entitled to such deduc-
tions, credits or other benefits as are provided by the Code
(as defined in § 9 of this Lease),. to an owner of property,

including (without limitation) an allowance for the Invest-

" ment Credit and the Depreciation Deduction (each as defined
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: in S 9 of thls Lease) w1th respect to the Unlts.

Lessee agrees that nelther it nor any cotéctatlon
controlled by it, in control of it, or under common control
with it, directly or indirectly; will at any time take any
action or file any returns or other documents inconsistent with
the foregoing andﬁthat each of .such corporations will file such
returns, take such action and execute such documents as may be
reasonable and necessary to fac111tate accomplishment of the ”‘
intent thereof. Lessee agrees to keep and make available for
inspection and copying by Lessor such records as will enable
Lessor to determine whether it is entitled to the full benefit
of the Investment Credit and the Depreciation Deduction with
respect to the Units.

The Lessee represents and warrants that (i) none of
the portion of the basis of the Units attributable to recon-
struction constitutes property, the construction, reconstruction
or erection of which was begun before April i, 1971; (ii) at
the time the Lessor becomes the owner of the Units, that portion
of the Purchase Price of the Units attributable to reconstruction
(such amount being»the Purchase Price of the Units less that
portion thereof attributable to the Hulks as specified in
Sechdule A to the Reconstruction and Condltlonal Sale Agreements)
will qualify as "new section 38 property" within the meaning of
Section 48(b) of the Code; (iii) at the time the Lessor becomes

the owner of the Units, that portion of the basis of the Units

attributable to reconstruction will not have been used by any

—
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person so as to preclude "the briginal use of such property"

within the meaning of Section 48(b) and 167 (c) (2) of tbé Code

from commenciﬁg with the Lessor; (iv) at the time the Lessor

becomes fhe owner of the Units, no investment credit, depre-

ciation or other tax benefits will have been claimed by any

person with respect to the portion of the basis of the Units

attributagle to recénstruction; and (v) at all times during

the term of this Lease, that~po;tion'ofkthe basis of the

Units attributable to reconstruction will constitute “Sec-

tion 38 property" within the meaning of Section 48(a) of the

Code. ' o . T
If (other thén for the reaébns set fdrth'below) the

Lessor shall lose, or shall not have or Shall'lose the right

to claim, or there shall be disallowed with respect to the Lessor,

all or any portion of theiinvestment Credit with respeét to the recor

structed portion of any Unit or Depreciation Deduction with respect t;
any Unit, the rental rate applicable to such Unit set forth in

§ 2 of this Lease shall, on and after the next succeeding rental
payrnent date after written notice to the Lessee by the Lessor

that such Investment Credit or Depreciation Deduction has not

been claimed, or if claimed and then disallowed on and after

the next succeeding rental date after payment of the tax

attributable théreto,vbe ihcreased'by such amount for such
Unit which, in the reasonable cpinion of the.ﬁeséor, will
cause the Lessor's net return over the term of the Lease
in respect of such Unit'ﬁnder this'Leésé'to equal the net

return that would have been available if the Lessor had
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been entitled to utilization of ail or such portioﬁ of.ﬁhe
Investment Credit or Depreciation Deduction which was not
claimed or Qés disallowed and the Lessee shall forthwith pay
to the Lessor the amoﬁﬂt of any interest which may be assessed
by the United States Against the Lessor attributable to the
loss of all oriany'portion of the InvestmenﬁVCreéit or

Depreciation Deduction; provided, however, that such rental

rate shall not be sé increased if the Lessor shall have lost,
or shall not have, or shall ha&e lost the right. to claim} or if
there shall have begn disallowed with resﬁect o the Lessor all
or any portion of such Investment,Creéit or Depreciétion
Deduction with respect to such Unit as a direct: resﬁlt of the
'6ccurrence of any of.the following events:

(i) a éasuaiﬁy”Occurfence with ‘respect to suéh
Unit, if fhe-iésgéé‘;ﬁgliuhéve paid to the Lessor the
anmounts stipulatea under § 6 hereof; _

(ii) a voluntary transfer by the Lessor 6f légal
title to such Unit, the disposition by the Lessor of
ény interest in such Unit or the reductionAby the Lessor
of its interest in the rentals from $uch Unit under the
Lease (except as provided in § 2 hereof) unless, in
each case, gn Event bf Defau;t‘shall have occurred and
be continuing; |

(iii) the amendment either of the Hulkquréhase

Aéreement or the Transfer Agreement (as defined in the
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E ! Reconstruction and Conditional Sale Aéreements) or
the Reconstruction and Conditional Sale Agrecments
' ? . without the prior written consent of the Lessee;

{iv)_ the failure of the Lessor to claim the Invest-
ment Credit or‘Débreciation Deduction, as abplicable, in
its income ;;x-retUrn for the.éppropriaﬁe year or the
? failure Sf the Lessor to follow proper procedure in
E | claiming the Investment Credit or Depreciation Deduction,
as applicable; |

(v) .the failure of the Lessor to have sufficient

liability for tax against whiéh to credit such Invest-
ment Cred%t or sufficient income to benefit from the
Depreciation Deduction, as applicable;

(vi) the faiiuré of the Lessor to take: timely
j f action ﬁn_contesting a claim madé by the Internal
Revenue Service with respeét to the disallowance of
? such Investment Credit or Depreciation Deduction, if
the failure to také such action in a timely mannér
g ; ' éhall have precluded the right of the Léssee to con-
| ' test such claim, or a failure to take action to
contest any such claim after a timely réquest to
conduct such contest has been given by the Lessee to

the Lessor (provided that the Lessee shall upon demand

: _ of the Lessor pay to the Lessor the expenses of any

o f such contest as a condition of prosecuting the same);
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or the release, waivééf com;réﬁisé of settlement. of
any action or proceeding takeﬁ in accordance with this
clause }Qi) by the Lessor without the prior written
coméentnof the Lessee; or

(vii) ény othe}fault of the Lessor which directly

causes the loss of any of the aforesaid tax benefits;

provided, ho&e;er, that thg execution and delivery of

this Lease and the other documents herein referred to

and the catrying out of the transactions contemplated

herein and tberéin in accordance with the terms of this

Lease and such other document shall nbt'be deemed to

hawe caused the loss of such tax benefit under this

clause (vii). | | |

If action is taken by the Lessor with respect to

the disallbwance of all or a portion of the Investment Credit
or Depreciatién Deduction and the final determination shall
be adverse to the Lessor, the Lessee shall pay.to the Lessor
interest on the amount of the tax and interest ?aid attributable
to the Investﬁent Credit or Depreciation.Déduction disallowed,
computed at the rate of 8—1/4% per.annum'from'the date of payment
of such tax and inéeresﬁ éo the daﬁeithe;Lessee shall reimburse
the Lessor in accordance Qith the §rovisions of this S 14.
The Lessor shall not be,obligated to take any such legal or
other appropriate action‘unless_the Léssge shall first have
indemnified the Lessof.fOr all liaﬁilitiés and expenseé which
may be entailed therein and shéll'héve furnished the Lessor

with such reasonable security therefor as may be requested.
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If tﬁe Lessor's right'to'claim all or any part of the
full Investment Credit or_DeprecﬁationkDeduction with.reSpect to
a Unit, which was not claiﬁed df was disallowed, shall be establishe’
by the final judgment or decree of the court or administrative
agency having jurisdiction thereof, or if the lessor shall |
release, waive,'ébmpromisc or settle any claim without the
written consent of the Lessée, thén, on the next succeeding
rental payment date thereafter, or afte: such judgmeot or decree
shall have become final, as the case may be, the rental rate in
respect of such Units set forthvia § 2 of this.Lease'shall again
become applicable to such Unic and che Lescor shall forthwith
upon demand of the Lessee reimburse Lessee in an amount equal
to the excecs, if any, of (i) the sum of (A) the difference i
'between the increased rental paid by the Lessee with respect
to such Unit pursuant to the fourth paragfaph of this § 14 and
the rental applicable to such Unit pursuant to § 2 of this
Lease and (B) any interest paid by the Lessee to the Lessor
pursuant to the next preceding paragraph of this § 14 over
(ii) the difference between (A{ an amount equal to ihterest at
the rate of 8—1/4§ per annum on thé amouht of any'federal income
tax paid by the Lessor on account of the’diéallowahce or in-
ability to claim the Inveatment Credit or Depreciation
‘Deduction on such Unit and (B) the amount of any interest to
which the Lessor would be entitled in connect:on with the

refund_ of any tax paid on account of uUCh disallowance or

inab;llty_to claim; provided, however, that if the amount

‘.‘ o . '
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‘calculated in accordance with clause (ii) ‘exceeds the amount
calculated in accordance with clause (f), the Lessee shall
pay such excess to tﬁe Leé;or §£ompt1y on demand:

The iesseg‘s and the Lessor's agreement to pay

any sums which may become payable pursuant to this § l4lshall

survive the expiration or other termination of this Lease.

Section 15. Recording; Expenses. The Lessee will
cause this Leaée; the Recoﬁétruction énd Conditional Sale
Agreements gpdﬁany assignment heréqf or thereofvto be filed
and recorded with the Interséaée Commerce Commission ih ac-
cordance with Section 20c éf the Interstate Commerce Act.
The Lessee will undertake the filing, recording and deposit-
,ing and refiling, re-recording and redepositing required of
the Lessor under Article 18 of the Reconstruction and Con-
ditional Séle Agreements and will from timé té time do and
perform any other act and will exécute, acknowledge, deiiver,
"fiié;'register,jrééord and deposit (éﬁd will refile, re-
register, re-record or redeposit Qhenever required) aﬁy and
all further instruments required by law or reasohably
requested by the Lessor or the Vendor for the.purpose of
proper protection, to £heir satisfaction, of the Vendor's and
the Lessor's respective interests in the Units, or fot the
purpose of carrying out the intention of thi§ Lease or the

Reconstruction and Conditional Sale Agreements; and the

Lessee will promptly furnish to the Vendor and the Lessor




videﬁces of all such filing, registering, recording or
epositing, and an opinion or oéinions.of counse.l for thé
ssee withkrespect thereto satisfactory to the Vendor and
the Lessor. ThiS»Leasé and the Reconstruction and Condi-
tiohal Sale Agreements shall be filed and recorded with the o
Interstate_Commerce.Commission prior to the delivery and
acceptance hereunder of any Unit.
The Lessor will pay or cause'io.be paid the
reasonable costs and expenseé involved in the preparatién
and printing of this Lease and the Lessee will pay the
reas§nable costs and expenses involved in thg recording
of this Lease. The Lessor and the Lessee will each bear
the respective fees and disbursements, if any, of their
respective counsel. | ‘

Section 16. Interest on Overdue Rentals. Anything

to the contrary herein contained notwithstanding, any non-
payment of rentals and other obligatiohs when due hereunder

shall result in the obligation on the part of the Lessee

promptly to pay also an amount equal to 9-1/4% per annum of.
the ovexdue rental; for the period of timewduring which they
gre overdue. | | |

Section 17. Notices. Any notiée réquired or
bermittcd to be given by either éérty.hereto té the'other

shall be deenncd to have been given when deposited in the




duly authorized officers of the Lessor and the Lessee.

Section 19. Execution. This Lease may be ekgcuted
in sgveral counterparts, éach 6f which when so executed shall
be deemed to be an oriqinal, and: 'such counterparts together
shall constitute but one and the same instrument. Although
this Lease is dated as of June 1, 1972, for convenience, the
actual date or dates of execution hereof by the parties hereto
is of are, réspeétively, the date of dapes stated in the

ackﬁowledgments hereto annexed.

1Lease and all rights and oBligations‘hereunder shall be
governed by the laws of the State of NeVada;_Egpvided,
hovever, that the parties shall be entitled to all rights

conferred by Section 20c of the Interstate Commerce Act.

IN WITNESS WHEREOF, the parties heretb, each pursuant
to &ue corporate authority, have caused this'ihstrument to be
executed in their resPective'cofporate names by duly authorized
officers, and their respective corpofate seals to be hereunto

affixed and duly attested, all as of the date first above written.

FIRST NATIONAL BANK OF NEVADA,
by

[Corporate Seall ~  Vice President
Attest:

Assistant Secretary

Section 20. Law Governing. The terms of this .
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- THE WESTERN PACIFIC RAILROAD COMPANY,
: :by

Vice President
[Corporate Seal]

Attest:

Assistant Secretary




STATE OF NEVADA )
} ss.: .
COUNTY OF WASHOE)

Oon this ) day of 1972, before me
personally appea;ea » to me personally
known whd, being by me duly sworn,. says he is a Vice
preéident of FIRST NATIONAL BANK op. NEVADA, that one of
the seals affixed to the foregoing instrument is the
'_coxﬁorate seal of said bank, that said instrument was this
- day signed and sealed on behalf of said bank by authority
of its Board of Directors and he acknowledged that the ‘
execution of the foregoing instrument was the free act and

‘deed of said bank.

Notary Public
[Notarial Seall

My Commission Expires




STATE OF CALIFORNIA)

_ )
CITY AND COUNTY OF ) ss.:-

SAN'FRANCISCO )
Oon this day of 1972, before me
.personally appeared s to me persohally

known, who, being by me duly sworn, says that he is Vice

President of THE WESTERN PACIFIC RAILROAD COMPANY, that one

|| ©of the seals affixed to the foregoing instrument is the

. corporate seal of said corpotation,‘that such instrument

~was this day signed and sealed on behalf of said corporation

by authority of its Board of Directors, and he acknowledged
that the execution of the foregbing instrument was the free

act and deed of said corporation.

Notary Public

[Notarial Seal]

My Commission Expires
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