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Pursuant to the pfOVlSlons of Section 20c of the Intersta
Commerce Act, as amended,

merce Commission promulgated thereunder, we are transmitting for f-:

.A/f

ing and recording originals or executed counterparts of the fo.i wwir
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and the regulations of the Interstate fnn~

1. Conditional Sale Agreement Purchase Commit-
‘1978,
tween National Railway Utilization Corjpora-
tion, Pickens Railroad Company, The Firs:t
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nent Agreement dated as of May 31,

National Bank of Maryland and Sun Life X

ance Company of America,

be-
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including Exhiri
A B, C and D thereto. '

Condltlonal ‘Sale Agreement dated as of le\

2.
- 31,

1978 between Whittaker Corporation

‘Ber=

w s
A
S/
7

w1ck Forge & Fakricating Division), Venaor,
and Nat;onal Railway Utilization Corpcratid’
Vendee. »

3. Agreement and Assignment of Conditional Saie|
Agreement dated as of May 31, 1978, by Whit-\
taker Corporation (Berwick Forge & Fabricatin//
Division), Assignor, to The First National Ba)
of Maryland and Sun Life Insurance Company ©
America, Assignees, together with acknowledg
by National Railway Utilization Corporation.

_ The names and addresses of the parties'to the transa
are listed below under the tltles of the documents to which
parties:

CONDITIONAL SALE AGREEMENT PURCHASE
COMMITMENT AGREEMENT

National Rallway Utlllzatlon (Purchaser and f
1100 Centre Street
1500 Market Street

Philadelphia, Pennsylvania 19102

/
larantoy




Mr. H. Gordon Homme, Jr.
June 2,‘1978
Page Three

for recordation two counterparts of each document, stamp the
remaining counterparts with the appropriate recordatlon number
and return them with your fee receipt and letter confirming
receipt to my delivering messenger. The documents should be
recorded under National . Railway Utilization Corporation and
.cross referenced to Pickens Railroad Company.

The necessary filing and recordation fees for these
documents are submitted herewith.

Very truly yours,

Ay M

Ve fﬁ“'p*”/



as amended, Revi-
sion B, on January
16, 1978

\\
Exhibit A
: . Estimated®
Road Numbers Original Time and
. : : (Both Price Total Conditional Sale ‘Place of
Type Specifications Quantity Inclusive) Per Unit Base Price Indebtedness Delivery
70 ton, ~ 70 ton, 50'6" 53 NSL 150051- $35,365 $§1,874,345 . $§1,780,628 June 2, 1978
50'6" single sheaved - 150103 : - at Renovo,
Zlass XM boxcars with : Pennsylvaniz¢
3oxcars = outside posts,
: 10'0" sliding
~doors, rigid )
underframe,
Class XM, as fur-
ther  described
in Builder's
Specifications
for Vendee, dated
November 23, 1977,



Mr. H. Gordon Homme, Jr.

June 2,
Page Two

* 1500 Market Street

1978

Pikens Railroad Company (Purchaser)
402 Cedar Rock Street
Pikens, South Carolina 29671

Sun Life Insurance Company of America  (Assignee)
Sun Life Building

20 South Charles Street

Baltimore, Maryland 21201

The First Natlonal Bank of Maryland (Assignee)
25 South Charles Street
‘Baltimore, Maryland 21201

CONDITIONAL SALE AGREEMENT

e TS

& Fabricating Division) (Vendor)
P. O. Box 188 :
Berwick, Pennsylvania 18603

| : |
Whittaker Corporation (Berwick Forge %

e —
et

National Railway Utilization Corporation (Vendee)
1100 Centre Square

Philadelphia, Pennsylvania 19102

AGREEMENTiAND'ASSIGNMENT OF CONDITIONAL SALE AGREEMENT

Whittaker Corporation (Berwick Forge
& Fabricating Division) (Assignor)

P. O. Box 188

Berwick, Pennsylvania 18603

The First National Bank of Maryland (Assignee)
25 South Charles Street ;
Baltimore, Maryland 21201 : /

Sun Life Insurance Company of America (Assignee)
Sun Life Building ‘ '
20 South Charles Street /
Baltimore, Maryland 21201 : ;

A general description of the eqdipment covered by thq’

Conditional Sale Agreement is contained in Exhibit A attached“

to this

7
!
¢

:

letter. !

The above identified documents have not heretofore been

recorded with the Interstate Commerce Division. Please accept



Intecstate Commevee Commiggion
 Wasbington, B.E. 20423 6/5/78 -

OFF'léE OF THE SECRETARY :

Richard J. Kelly

National RYW Utllizatlon Corp.
1100 Centre Square East

1500 Market Street
Philadelphia. Pa. 19102

Dear siri'

The énél@sed docﬁmeﬁt(s) was recorded pursuant to the
provisions of Section 20(c) of the Interstate Commerce Act,
49 U.S.C. 20(c), on  6/5/78 - at 2:20pm ’

E and assigned recordatlon number(s) 9425 9425-41 & 9425-B
_ » /2 ,

Sincerely yours,
e

) R
H.G. Homme, Jr.
Acting Secretary

Enclosure(s)

SE-30-T
.(6/77)
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REGORDATION NO. ... 2 & Recorded

JUN 5 1978 -2 20 PM Counterpart Number H:

SUERSTAIE COMMERCE COMMISSION
CONDITIONAL SALE AGREEMENT dated as of May 31, 1978

(the "Agreement"), among WHITTAKER CORPORATION (Berwick Forge.

& Fabricating Division) (the "Vendor" or "Builder" as more

particularly set forth in Article 1 hereof) and NATIONAL

RATLWAY UTILIZATION CORPORATION (the "Vendee").

| WHEREAS,‘the Builder desires to construct,‘éell and
deliver to the Vendee the railroad equipment described in
Exhibit A attached hereto (the “Equipment"); and

WHEREAS, the Vendee desires to purchase the Equipment

according to the terms and conditions provided herein;

FNOW,'THEREFORE, in consideration of the mutual prom-

‘ises, covenants and agreements hereinafter set forth, the par-

ties hereto do hereby-agree as follows:

ARTICLE - 1. Definitions. The term "Vendor", when-

ever used in this Agreement, means, before any assignment of

its rights heréundér,‘the party hereto which has manufactured
the-Equipment and aﬁy successor or successors for the time
béing to iﬁs manufacturing propefties and business, and, after.
any such assighmeht, both ény assignee or assignees for the |
time-being of such'particqlar assigned rights as regards such
righté,.and also any assigﬁér as regards any rights hereunder
thét'afe retained or excluded from any assignment; and the

term "Builder", whenever used in this-Agreement, means, both

‘before and after any such assignment, the party hereto which

has manufactured the Equipment and any sSuccessOr Or SucCCessOrs



for the time being to its manufacturing properties and busi-

ness.

ARTICLE 2. Construction and Sale. Pursuant to this
Agreement, the Builder will'sell and delivef to the Vendee,
and the Vendee will purchéseyfrom the Builder and accept
delivery of end pay for (as hereinafter provided), the Equip-
ment, each cnit of which shall be cohstructed in accofdance
with the specifications referred to in Exhibit A hereto and
in accordance with such modifications thereof as may be agreed
upon in writing between the Builder and the Vendee (thch
specifications and modifications, if any, are hereinafter
called the Specifications), The design, quality and coﬁponent
parts of’eech unit of the Equipment shall conform, on the dete

of completion of manufacture of each thereof, to all Department

of Transportation and Interstate Commerce Commission require-

ments and specifications and to all standards recommended by

,the~AssociationAof.American’Railroads’reasonebly interpreted

as being applicable to railroad equipment of the character of
such unics'cf the Equipment, and each unit of the Equipment
will be new railroad equipment.

ARTICLE 3. Inspection and Delivery. The Builder

wili deliver the units_of the Equipment to the Vendee at the-
place'or“places specified in Exhibit A hereto (or if Exhibit
A does not specify a piace or places, at the place or places
designated from time to time by the Vendee), freight charges,

if any, prepaid, in accordance with.the delivery schedule set

~forth in Exhibit A hereto; provided, however, that no delivery



of any unit of the Equipment shall be made until this Agree-

ment has been filed pursuant to Section 20c of the Interstate

Commerce Act; provided fdrther, that Builder shall have no
obligation to deliver any unit of Equipment hereunder subsequent
to the commencement of any pioceedings specified in clause (e)
of Article 17 hereof or the occurrence of any event of default
(és described in Article 17 hereof) or event which, with the
laése of time and/or demand, codld conétitute such an evént of

default. _

The Builder's obligation as to time of delivéry is
subject, however, to_delays resulting from causes beyond the
Builder's reasonable control, including but not limited to
acts of Gdd, acts of government such as embargoes, priorities
andiallocations, war or Qar conditions;\riot or civil commé-'

4tion, sabotégé,-strikes, differences with workmen, accidents,
f:fire,'flood, explﬁsion, damage ﬁo plant, equipment or facili-
ties, delays in recgiving necessary materials or delays of
éarriers or subconiractorsf‘

i 'Upon completion of each unit or a number of units of‘
the Equipment, such unit or units éhall be presented to an
ihgpector of‘the Vendee for inspection at the place speqified
‘fgrtdelivery'oflsuch unit or‘units, éhd.if each such unit con-

forms ﬁo the Specifications, requi:ements and standards appli-
cable thereto, such inspectors or an authorized representative
of the Vendee shall execute and deliver to the Builder a cer-
tificate of acceptance (the "Certificate of Acceptance") stating

that such uhit or units have been inspected and accepted on



behalf of the Vendee and are marked in accordance with Article
11 hereof; provided, however, that the Builder shall not thereby
be relieved of_its warranty referred to in Article 15 hereof.

On delivery of each such unit hereunder at the place
specified for delivery, thé Builder shall have no further re-
sponsibility fbr, nor bear ény risk of, any damage to or the
destruction or loss of such unit; provided, however, that the
Buildér shall not thereby be relieved of its warranty referred

to in Article 15 hereof.

ARTICLE 4. Purchase Price and Payment.' The total
. base price (the "Total Base Priée“) and price per unit (includ-
ing all inspection and dertification fees) are specified in
Exhibit A attached hereto. In consideration of the manufacture
.and delivery of the Equipmeﬁt/ the Vendee has this date paid
to the<Buildéria down payment equal to 5% of the Total Base
- Price (receipt of which the Builder acknowledges) and hereby
agreeS to pay in césh to the Vendor at such place and to such
'pérson as the Véndofimay designate from time to time in writing,
the’foilowing (héreinafter called the Purchase Price):
S (a) Princiﬁéi’?ayments‘é The principal sum
- of $1,780,628 (hereinafter called the "Conditional
- Sale Indebtedness"), payable by one payment due and
.payable on the last day of the 6th month after the
- date of this Agreement in an amount equal to 10%
-of the Total Base Price, followed by 40 consecutive
- quarterly installments in the amount necessary to
fully amortize the unpaid balance of the Conditional
Sale Indebtedness, commencing on the last day of the
9th month after the date of this Agreement. The

Vendor will furnish to the Vendee a schedule showing
the respective amount of principal payable on each




principal payment date pursuant to this clause (a).
The entire unpaid balance of principal and interest
shall be due and payable on November 30, 1988.

(b) Interest Payments - Interest (computed on
the basis of the actual number of days elapsed from
the date of this Agreement divided by a year of
three hundred and sixty (360) days) on the unpaid
Conditional Sale Indebtedness shall be accrued and
paid as follows:

(i) during the period commencing with
the date of this Agreement and ending with
the last day of the 6th month after the date
of this Agreement, at a fluctuating rate of
interest equal at all times to the prime rate
at The First National Bank of Maryland plus
1 3/4% per annum.

(ii) On the first day of the 7th month
after the date of this Agreement the Conditional
Sale Indebtedness shall be divided into two (2)
equal amounts, one of which shall hereinafter

be called "Portion A", and one of which shall here-

after be called "Portion B". 1Interest on the
unpaid balance of Portion A shall be accrued and
paid at the following rates for the periods
indicated: -

N » (A) during the period commencing with
the first day of the 7th month after the date of
this Agreement and ending with the last day of
the 12th month after the date of this Agreement,
at a fluctuating rate of interest equal to the

'prime rate at The First National Bank of Maryland

‘plus 2 1/4% per annum; and

(B) thereafter, and until the unpaid

- balance of Portion A is repaid in full, at a rate

equal to the prime rate at The First National
‘Bank of Maryland plus 2 1/2% per annum, provided
that such rate after the addition of the 2 1/2%
shall not be less than 8 1/2% per annum or

- greater than 12% per annum, and provided further
"that the Vendee may elect, by written notice to
the Vendor prior to the first day-of the 13th
month after the date of this Agreement, a fixed
rate of 10 1/2% per annum in lieu of the float-
ing rate provided by this subarticle (b)(ii)(B).

Interest on the unpaid balance of Portion B shall

be accrued and paid at the following rates for the

periods indicated: .



(C) during the period commencing with
the first day of the 7th month after the date
of this Agreement and ending with the last
day of the 12th month after the date of this
Agreement, at a fluctuating rate of interest
equal to the prime rate at The First National
Bank of Maryland plus 2 1/4% per annum; and

(D) thereafter, and until the unpaid
balance of Portion B is repaid in full, at
a fixed rate equal to 10 1/2% per annum.

All scheduled principal payments payable on or
after the first day of the 7th month after the date
of this Agreement shall be applied first to Portion A
of the unpaid Conditional Sale Indebtedness, and after
full repayment of such portion, then to Portion B of
the unpaid Conditional Sale Indebtedness.

Interest shall be payable quarterly, commencing
on the last day of the 3rd month following the date
of this Agreement and continuing thereafter on the
last day of every 3rd month. For purposes of the
above, the prime rate shall mean the lowest unregu-
lated per annum corporate lending rate publicly
‘quoted by The First National Bank of Maryland for
borrowers from time to time on loans of 90-day
maturity. All increases or decreases in the prime
rate at The First National Bank of Maryland shall
be reflected immediately in the interest rate
charged with respect to the unpaid Conditional Sale
Indebtedness. ‘ ‘ i

The Vendee will pay interest, to the extent
legally enforceable, at the rate of 12% per annum
upon all matters remaining unpaid after the same
shall have been due and payable pursuant to the
terms hereof or such lesser amounts as shall be
legally enforceable, anything herein to the con-
trary notwithstanding.

All payments provided for ‘in this Agreement shall be
méae in lawful mbney of the United States of America as at the
time of paYment shall be legal tender for the payment of public
and private debts. The Vendee may at anY'timé without penalty
pfepay all or any portion of the Conditional ‘Sale Indebtedness

prior to the date it becomes due provided‘that each partial pre-

payment is in the amount of $100,00Q or a.multiple thereof. All



prepayments shall be accompanied by acérued interest and any
unpaid expenses due hereunder, and shall be applied first to the
payment 6f éuch expenses, then to all accrued interest and any
due and unpaid principal payments, and'then to the prepaymeht of
the Conditional Sale Indebtedness in inverse order of maturity.

ARTICLE 5. Title to the Equipment. The Vendor shall

and,hereby does retain the full security title to and a secu-
rity interest in the Equipment until the Vendee shall have made
all its payments under this Agreement and shall have kept and
performed all its agreements herein contained, notwithstanding
the delivery of the Equipment to and the possession and use
thereof by the Vendee as provided in this Agreement. Any and
alliadditions to the Equipment and all parts instailed on and
additions and reﬁlacements méde_to any unit of the Equipment
shall constitute accessions to the Equipﬁeht and shall be sub-
ject to all the'terms and conditons of this Agreement and
inclﬁaed iﬁ the term "Equipment" as used in this Agreement.
Except.és dtherwise-specifically provided in“Article
9-here0f, when and only when the Vendor shall have been paid
"the full indebtedness in respect of'the Purchase Price of the
Equipment, together with interest and all othef-payments as
herein-prbvided, and all the Vendee's obligations herein
contained shall have beén performed, absoiute right -to the-
possession of, title to and property in the Equipment shall
"pass:to and vest in the Vendee without further transfer or
action on the part of the Vendor. However the Vendor, if so

requested. by the Vendee at that time, will (a) execute a bill



or bills of sale for the Equipment transferring its title
thereto and>property therein to the Vendee, or upon its order,
free of all liens, security interests and other encumbrances
created or retained hereby and deliver such bill or bills of
sale to the Vendee at its address referred to in Article 23
hereof, (b) execute and deliver at the same place, for filing,
recording or depositing in all necessary public offices, such
instrument ér instruments in writing as may beAnecessary or
appropriate in order then to make clear upon the public records
the title of the Vendee to the Equipment and (c) pay to the
Vendee any money paid to the Vendor pursuant to Article 9
heredf and not theretofore applied as therein provided. The

- Vendee hereby waiveS'and feleases any and all rights, existing
or that may be acquired, in or to the paYment of anyrpenalty,
forfeit or damages for the failure oflthe Vendor to execute and
deliver Such bill or bills of sale or instrument or instruments-
or to fiie any»certificate of payment in compliance with any |
law'o; statute reéuiring the.filing of the same, except for
failure to execute and deliver such bill or bills of sale or
instrument or‘instrumenﬁs or to filé such certificate within

a reasoﬁable time after written demand by the Vendee.

ARTICLE 6. Additonal Security. As additional -

security” for the'payment and performance of all'obligations
of the 'Vendee under this Agreement, Vendee hereby assigns and
grants to the Vendor a security interest in the Equipmentvand
in all of Vendee's right, title, and interest in and to the

contract rights, chattel paper, accounts, rentals, fees,



charges, income and'proceeds arising from or in connection

with the use of the Equipment. The security interest in all -
of Vendee's right, title, and interest in and to the contract
rights, chattel paper, accounts, rentals, fees, charges, income
and proceeds arisihg from or in connectién with the use of the
Equipment provided by the Vendee to the‘Vendor under this
"Article 6 shall hereinafter be called the "Additional Security".

ARTICLE 7. Vendee's Repreéentations and Warranties.

The Vendee warrants and represents to the Vendor as follows:

(a) The Vendee is a duly organized and existing cor-
poration in good sténding under the laws of its jurisdiction
of ihcorporation and has the power and authority to own its
properties and carry on its business as now conducted and fo
enter into, execute and delivér this Agreement and to perform
each and all the matters and things provided for herein.

(b) This Agreement has been duly authorized by all
necessary corporate action on the part of the Vendee, and has
been duly executed and delivered by the duly authorized of- ' -
ficers of the Vendee and cbnstitutes a legal, vaiid and bind-
ing oSligation of the Vendee enforceable against the Vendée
in accordance with its terms.

(c) The Venaee has fiied all tax returns required
by law to be filed and has paid all taxes, assessments and
other governmental charges required to be paid by it.

(d) There is no action, proceeding or investiga-
tion pending or threatened (or by basis therefor) which,

either in any case or in the aggregate, will result in any



material adverse change in ﬁhe condition, business or pros-
pects of the Vendee or in its properties or assets, or in any
material liability on the part of the Vendee, or which ques-
tions the validity of this Agreement or any action taken or
to be taken in connection herewith. |

(e) The Vendee is not in violation of anyvproVi—
sion of its Charter, by-laws, or this Agreement, or, in any
material respect, ény other document to which it is a party,
and the execution, delivery and performance of this Agreement.
_will not result in the violation of any such provision.

(f) The Vendee is not in violation of any statute,
ordinance, rule, regulation, judgment, decree, order, license
or permit applicable to it or the activities proposed to be
- conducted by it, and no consent, approval or agthorization by
any governmental authority is required in édnnéction with tﬁe~
execution, delivery and performance of this Agreement.

' (g) The Vendee and any lessee of the Equipment has
complied, and‘atvall times.shali comply, with all provisiéns
of Part 1036, Subchapter A of Chapter x‘of Title 49 of the
Code bf Federal Regulations - Incentive Per Diem Charges on
Box Cars, and are qualified and’éf all times shall be quali-
fied, to the extent provided therein,'to collect incentive
pef'diem'chafges on the Equipment in the possession of other
railroads, and the Vendee is and will be entitled to apply
the incentive per diem charges to the payment of the Condi-
tional Sale Indebtedness.

(h) Except for the seéurity interest granted by

this Agreement, there are no other liens, encumbrances or

-10-



security interests which shall attach to the Equipment upon
delivery of the same to Vendee.

(i)_ This Agreement and any assignment thereof have.
been duly filed and recorded with the Interstate Commerce
Commission pursuant to Section 20c of the Interstate Commerce
Ac£ and such filing and recordation will protect the Vendor's
interest in and to the Equipment under this Agreement and no
filing, recording or aeposit with ;ny other federal, state or
local government is necessary in order to protect the first
lien ownership and first security %nterest of the Vendor in
and to the Equipment in the United States of America; and the
financing staﬁements necessary to perfect the Vendor's first
security intetesf in the Additional Security have each been
duly.fecorded and filed in the appropriate offices and places
and no other filihg or fecording is necessary to pérfect the
Vendor's»first'security interest in:the Add;tional Security.

ARTICLE 8. Taxes. All payments to be made by the
Vendee hereuﬁder will be free of expense to the Vendor for
COlléCtion or other charges'and wiil be free of expense to the
Vendor with respect to the amount oﬁ any local, state, federal
. or foreign taxes (other than net income taxes, gross receipts
taxes [except gross receipts:taxes in: the naturé of or in lieu
of saleé, use or renﬁal tﬁxes], franchise.taxes measured by
net income based upon such receipts, excess profits taxes and
similar taxes) or license feés, assessments, chargeé, fines of

penalties hereafter levied or imposed upon or in connection

with or measured by this Agreement or any sale, rental, use,

- -11-



payment, shipment, delivery or transfer of title under the
terms hereof (all such expenses, taxes, license fees, assess-
ments,jcharges, fihes and penalties.being hereinafter.calléd
impositions), all of which impositions the Vendee assumes and
agrees to pay on demand. The Vendee will also pay promptly
all impositions which may be imposed upon the Equipment deliv-
ered to it or for the use of operation thereof or upon the
earnihgs arising therefrom or upon the Vendor solely by reason
of its ownership thereof and will keep at all times all and
every part of the Equipment free and clear of all impositions
which might in any way affect the title of the Vendor or result
in a lien upon any part of the Equipment; provided, however,
that the Vendee shall be under no obligation to pay any imposi-
tions of any kind so long as it is contesting in good faith
and by apprbpfiate legal proceedings such iﬁpositions and the
nonpayment thereof does not, in the opinion of the Vendor,
adversely affect the title, property or rights of the-Vendor-
in'or to the Equipmént or'othefwise under this Agreemeht.

If any impositions shall have been éharged or levied against
the Vendor directly and paid by the Vendor, the Vendee shall
reimburse the Vendor,upon presentation of an invoice therefor,
and any amounts so paid by the Vendor.shall be éecured by and
under this Agreemeﬁt;lprovided, however, that the Vendee shall
not be obligated to reimbursé the Vendor for any impositions
sd paid unless the Vendor shall have been legallyrliéble with

- respect thereto (as,evidénced=by an opinion of'éounsel for the
Vendor) or unless the Vendee shall have gpproved‘the payment

thereof.

-12-



ARTICLE 9. Mainteﬁance; Casualty'0ccurrences; and

Insurance. The Veﬁdee agrees that, at its own cost and ex-
pense, it will maintain and keep each unit of the Equipment
in good 6rder‘and repair. |

In the event that ény unit of the Equipment shall
be worn out, lost, stolen, destroYed, or, in the oéinion of
the Vendee irreparébly damaged, from any cause whatsoever, or
Eaken or requisitioned by condemnation or otherwise (such oc-
éurrences being herein called Casualty Occufrences), the
Vehdeé shall, promptly after it shall have determined that
such unit has suffefed'a Casualty Occurrence cause the Vendor
to be fully informed in regard thereto. On the next succeed-
“ing date for the payment of interest on the Conditional Sale
Indebtedness (hereinafter cailedva Casualty Payment Date),
the<Vendeé shall béybto the Vendor a sum equal to the Casualty
Value (as heréinafter definéd in this Article) of such unit
suffering a Casualty Occurrence as of the date of such payment
and shall file, 6f cause ﬁoAbe filed, with the Vendor a certif-
icate sétting'forth thé_Casualty Value of such unit. Any money
paid to the Vendor pursuant to this paragrapﬁ shall be applied
to prépay Qithout‘penalty or premium, ratably in éccordance with
- the ‘unpaid balance of each installment, the Conditional Sale
Indebﬁédness and the Vendor will promptly furnish to the Vendee
a revised schedule of payments of principal and interest there-
after td be made, in such number of counterparts as the Vendee

may request, calculated as provided in Article 4 hereof.

-13~



Upon payment by the Vendee to the Vendor of the
Casualty Value of any unit of the Equipment having sufféred
a Casualty Occurrence, absplute right to the possession of,
title to and property in such unit shall pass to and vest in
the Vendee without-further transfer or action on the part of
the Vendor, except that the Vendor, if requested by-the Vendee
will execute and deliver to the Vendee} at the expense of the
Vendee, an appropriate instrument confirming such passage to
the Vendee of all the Vendor's right, title and interest in
such unit, in recordable form, in order that the Vendee may
make clear upon the public records the title of the Vendee of
such.unit;

The Césualty Value of each unit of the Equipment suf-
' fering~a Casualty Occurrence shall be deemed to be that portion
of the oriéinal Conditional‘Sale Indebtedness thereof remaining
unpaid on the date as of which such Casualty Value shall be de-
terminéd (withdut giving effect to any prepaymeﬁt or prepayments
theretofore made undervﬁhié Article), plus interest accrued
thereon but unpaid as of such date. For the purpose qf this
‘paragraph, each payment of the Conditioﬁal Sale Indebtedness
in respect of Equipment madé pursuant to Article 4 hereof
"shall be.deemea to be a payment on each unit of the Equipment
in like proportion as the original price of such unit as set
forth in Exhibit A bears to the Total Base Price.

The Vendee will maintain at all times during the

-14-~



effective period of this Agreement with respect to the Equip-
ment, fire and all risk physical damage insurance in an amount
equal to the totél Casualty Value of all the Equipment and
public liability insurance for an amount of not less than
$3,000,000 for each person and $3,000,000 for each occurrence,
all such insuranée cohtainiﬂg such terms, and in such form,
~for such purpoées and written by such compahiés as may be

- satisfactory to Vendor} payable to Vendor as its interest may
appear or as additional inéured, and Vendee will deliver to
Vendor at its request evidence satisfactory to Vendor that
such insurance hés been so procured and ﬁade payable to Vendor.
If Vendee fails to haintain satisfactory insurance, Vendor
shail have the option to do so and Vendee agrees to repay with
interest at the rate of 12% per annum, all émounts serxpended
by Vendor.

" ARTICLE 10. Reports and Inspection. On or before

March 31 in each Year, cbmmencing with the calendar year after
délivery of_the-Equipment hereunder, the Vendee shall cause

to be furnished to the Vendor an accurate statement (a) setting
forth as at the preceding December 31 the amount, descrip£ion
and number of all units of the Equipment that have suffered
a Casualty Océufrence during the pfeceding calendar year (or
since the date of this.Aéreemeﬁt inrﬁhe case of the first such
statement) and sﬁch other information regarding the condition
and state of repair of the Equipment as the Vendor may reason-
ably request, ‘including, but not limited to, the names, ini-

tials or other insignia at that time identifying each unit of
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Equipment and (b) stating that, in the case of all Equinment
repaired or repainted during the period covered by such state-
ment, the numbers and markings required by Article 11 hereof
have been preserved or replaced.

Within 90 days after the end of each of its fiscal
years and within 45 days after the end of each of its first
three fiscal quarters, the Vendee shall deli?er to the Vendor
a consolidated balance sheet as of the end of such year or
quarter and a consolidated statement of income and changes. in
financial position for the.year or quarter then ended. The
annual statements shall be audited without exception as to
scope and reported upon by independent certified publlc ac-

’countants reasonably satlsfactory to the Vendor- the quarterly
tbstatements shall_be unaudlted but shall be certlfled by the
cnief financial officer of the Vendee. Each such statement
shall be accompanied by a certificate of‘the chief financial
officertbf‘the Vendee‘stating that, to the best of his knowl-
edée and belief based upon reasonable investigation, during
the period from beginning of the period covered by the state-
ment of income through the date of the certificate no default-
or event of default exlsted or, if so, describing in reason-
able detail the nature and extent thereof and stating whether
‘or not the same has been cured and specifying the nature of
any corrective aetiOn taken or proposed to be taken. Each
such audited statement shall be accompanied by a letter from

the independent certified public accountants reporting there-
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on stating whether or not the normal course of their audit
disclosed any such default or events of default and, if so,
.describing the nature and extent thereof and stating whether
‘or not the same has been cured.

The Vendor shall have the right, by its agents, to
inspect the Equipment and the books and records of the Vendee
and any of its parents, subsidiaries or affiiiates, ae well
as all records pertinent to the Equipment of any lessees or
lessors of the Equipment, at such reasonable times as the
Vendor may request during the term of this Agreement.

ARTICLE 11. Marking of Equipment. The Vendee will

cause each unit of the Equipment to be kept»numbered.withbthe
identifyihg number as set forth in Exhibit A hereto, or, in
the case of Equipment not there listed, euch identifying num-
ber as shall befset forth in any amendment or supplement here-
to extending this Agreement,to cover such Equipment, and will
keep and maintain pleinly,'distinctly; permanently and con-
_Spicuously marked og:each side-of_each unit in letters not
lees that one inch in‘height, the words "Ownership Subject to
a-Security,Agreement Filed under the Interstate Commerce Act,
Seetion ch" or otﬁer appropriate words designated by the Ven-
dot, with appropriate changes thereof ‘and additions thereto as
from time to time may be required by law in order to protect
the Vendor's interest in the Equipment and its rights under
this Agreement. The'Vendee will not permit eny such uhit to

be placed in operation or exercise any control or dominion over
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the same until such markings shall have been made thereon and
;will replacé or will cause to be replaced promptly any such
markings .which hay be removed, defaced or destroyed. The Vendee
will not permit the identifying number of any unit of the
Equipment to be changed except in accordance with a statement
of new number or numbers to be substituted therefor, which
sfatement préviously shall havevbeen filed with thé Vendor
'or'filed, recorded or deposited by fhe Vehdee in all public
offices where this Agreement shall have been filed, recorded
or deposited. |

Except as provided in the immediately preceding para-
graph, the Vendee will not allow the name of any person, asso-
ciation or corporation to be.placed 6n any unit of the Equip-
ment asva.designation that might be interpreted as a claim of
owhership; provided, however,,that the Equipment may be let-
tered with the nameS'or.initiéls or othér ihsignia customarily
used by the Vendee or'its_subsidiaries and affiliates, or by
any'leésee under any lease permitted by Section 13 hereof.

ARTICLE_12.’ Compliance and Laws .and Rules. During

the term of this Agreement, the Vendee will comply, and will
caﬁse every lessee or user of: the Equipment to comply, in all
fespects (including, without limitation, with respect to the
use; maintenance and operation of the Equipment) with all laws -
of the jurisdictiQns in which its or such lessees' operationsr
involving the Equipment may’extend,’with the interchange ruleé

of the Association of American Railroads and with ali lawful
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rules of the Department of Trahsporation, the Interstate Com-
merce Commission and ény other legislative, executive, admin-
istrative or judicial body exercising any power or jurisdic-
tion over the Equipment, to the extent that such laws and
rules afféct the tifle, operation or use of the Equipment,
and in the event that such laws or rules require any altera-
‘tion,‘replacemenﬁ or addition of or to any part on any unit
of the Equipmént, the Vendée will conform therewith at its
own expense; provided, however, that the Véndee may,  in goéd
faith, contest the validity or application of any such law

or rule in any reasonable manner which does not, in the opin-
ion of~the_Véndor, adversely affect the property or rights of
the Vendor under this Agreement.

ARTICLE 13. Possession and Use. .So long as the

Vendee shall'not be in default under this Agreement, the
Vendee shall bé entitled to the possession and use of the
Eqﬁipment in>accordance with the terms of this Agreement,
but, without the pribr»wriften consent of the Vendor, the
Vendee shall not assign-or-transfer'itsvinterést under this
‘Agreément'in the Equipment or ahy unit thereof except as pro-
. vided in this-Article 13. The Vendee shall not, on a regu-

- lar basis,*opérate{orvuse any'unit of the Equipment.outside
the United States of America, nor shall it permit others to
operate or use, on a regular basis, any unit of the Equipment
outside the United States of América._

. 'So long as the Vendee shall not be in default under
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this Agreement, the Vendee shall aiso be entitled (i) to the .
use of.the Equipment by it or any of its subsidiaries or affil-
iates upon lines of a railroad owned or operated by it or any
of its shbsidiaries or affiliates or upon lines of a railroad
over which the Vendee or any.such subsidiary or affiliate has
trackage or any other operating rights or over which railroad
equipment of the.Vendee or any such subsidiary or affiliate
is regularly'operated pursuant to contract, (ii) to permit the
use of the Equipment upon connecting and other carriers in ﬁhe
usual'inteichange of traffic or pursuant to run—thrpugh_agree-
ments, and (iii) to’leaSE any unit or unité of the Equipment -
to other railroad companies incorporated under the laws of any
state of the Unitea States'br the District of.Columbia, for
use in connection with their operations, provided, however,
| witb respect to (iii), all of the foilowing are satisfied:

(a5 _all;such leases shall prohibit any lessee from
"assigning or permipting the'assignméntfof_any unit of the
Equipment to service invdlving.the regular operation and main-
“tenance thereof outside the United States of Amerlca,

(b)- all such leases shall provide that the rights
of any lessee are_made expressly,subordinate‘to the rights
- and remédies of thé VendOr-under this.Agreement'

(c) the lessee under any such lease has complied
with all provisions of Part 1036, Subchapter A of Chapter X of
" Title 49 of the Code of Federal Regulations - Incentive per

‘Diem Charges on Box Cars, and is eligible and entitled to the
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extent provided therein, to collect incentive per diem charges
on the Equipment in the posession of other railroads, and to
apply the incentive per diem charges tp the payment of all
rentals due under the lease; and

(d)  a copy of such lease shall be furnished to the
Vendor. |

The Vendee may receive and retain compensation (sub- .
ject to the provisions of Article 4 hereof) for such use from
other railroads and companies so using any of the Equipment.

Nothing in this,Article 13 shall be déemed‘to restrict
the right of the Vendee to assign or transfer its interest under
this Agreement in the Eqﬁipment for possession of the Equipment
to any corporation incorporated under the laws of any state of
the United States of Amefica_or the District of Columbia (which
shall have duly assumed the obligations of the Vendee hereunder)
iﬁto or with which the Véndee shall have become merged or con-
.éolidatéd'or which shall have acquired the property of the
Vendee as an entirety or substantially as an entirety, provided
that the assignee or transferee will not, upon the effectivebess
of'such‘merger, consolidation or acquisition, be in default
under any provisionbof-this Agreément, and provided further,
that ahy such éorporation‘shéll be 6f a character so that,‘after
giving effect ﬁo any such transacﬁion, the credit standing of
the Vendee, assignee or transferee shall not, in the Vendor's
reasonagle judgment, be adversely affected as it may affect

Vendor's rights hereunder.
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ARTICLE 14. Prohibition Against Liens. The Vendee

will pay or discharge any and all sums claimed by:any party
from, through or under the Vendee or its succesSors or assigns
which, if unpaid, might become a 1ien,'charge or security
interest on or with respect to the Equipment, or any unit
thereof, equal or superior to the Vendor's security interest
therein, and will promptly discharge any such lien, charge or
secg;ity interest which a:ises, but shall not be required to
pay or discharge any such claim so long as thevvalidity thereof
shall be contested in good faith and by appropriate legal éro-
ceedings in any reasonable manner and the nonpayment thereof
does not, in the opinion of the Vendor, adversely affect the
secdri;y'interest of the Vendor in or to the Equipment or other-
wise uhder thi#_Agreement; Any amounts paid by the Vendor in
diécharge»of liens,_charées or secdrity intefests upon the
Equipment shall be secured by and under ﬁhis Agreement.

'This cdvenant will not be déemed breached.by reason
of»liené fo: taxes, aséessmenté or governmental charges or-
'leviés, in each case not due or delinquent, or_undetérmined
or inchoate materialmen's, mechaﬁics', workmen's, repairmen's
or other like liens arising in the ordinary COurseléf business
and,. in each case, not delinquent., |

ARTICLE 15. Indemnities and Warranties. The Vendee

agrees to indemnify, protect  and hold harmless the Vendor from
and against all losses, damages, injuries, liabilities, claims

and demands whatsoeVer, regardless of the cause thereof, and
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expense in connection therewith, including but not limited to
counsel fees and expenSes, penalties -and intereét, arising out
of or as the result of the entering into or the performance of
this Agreement, the retention of the Vendor of title to and a
security interest in the Equipmentn and the ordering, acquisi-
tion, use, operation, condition, purchase, delivery, rejection,
storage or return of any of the Equipment, or any éccident in
connection with the operation, use,.condition, possession,
stbrage or return of any of the :Equipment resulting in damage
to property or injury or death to any person. The covenant

of indemnity shall continue in full force and effect notwith-
‘standing the full payment of the indebfedness in respect of
the Purchase Price of, and thg conveyance of security title
to, the Eqﬁipment, as‘pfovided in Articlé'S hefeof, or the
tgrmination of this Agreement in any manner whatsoever.

The Vendée will bear the responsibility for and risk
of and shall not be released from its obligations hereunder
in the event of any damage to or the destruction or loss of
any unit of or all the Equipment.

The agreement of the parties relating to the Builder's
_warranty_with-respeét'to material and workmanship and the agree-
meht of thebparties relating to patent indemnification are set
forth in Exhibit B attached hereto and made a part hereof.

ARTICLE 16. Assignments. The Vendee will not (a)

except as provided in Article 13 hereof, transfer the right

to possession of any unit of the Equipment or (b) sell, as-
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sign, transfer or otherwise dispose of its rights under this
Agreement unless such sale,vassighment, transfer or disposi-
tion (i) is made expressly subject in all respecté'to_the |
rights and remedies of the Vendor hereunder (including, with-
out limitation, fights and remedies against the Vendee), and
(ii) provides that the Vendee shall remain liable for all
the obligations of the Vendee under this Agreemenﬁ. Subject
to compliance with the preceding sentence, any such sale,
assignment, transfer or disposition may be made by the Vendee
‘without the assignee or transferee assuming any of the obliga-
tion of the Vendee hereunder. |

All or any of the rights, bénefits and advantages
of the Vendor under this Agreemént,'including the right to
- receive the payments herein proyided to be made by the Vendee,
may be assigned by the Vendbr anq réassigned by any assignee
at any time or from time to'time.' No such assignment shall
subject‘any aséignee to, or rélieve the Builder from, any of-
. the obligations of the Builder to construct and deliver the
Equipmeﬁt in accordaﬁcé herewith or to respond to its warran-
‘ties and indemnitieS'containedgor‘referred to in Article 15
vhereof,'or relieve the Vendee of its obligations to the Builder
' contéined in Artic1e542, 4, 8, and 15 hereof,of any 6ther ob~
ligations which, according to-its terms and context, is in-
tended-td survive an assignment.

Upon any such assignmenf;'either the assignor or the

assignee shall give written notice to the Vendee, together with
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a counterpart or copy of such assignment, stating the identity
and post office -address of the assignee, and such assignee
shall, by virtue of such assignﬁent, acquire all the assignbr's
right, title and interest in and to the Equipment and this
Agreement, or in and to a portion thereof, as»the case may be,
subjeqt only to such reservations as may be contained in such
assignment. From and after the receipt by Vendee of the noti-
fication of.any such assignment, all payments thereafter to be
made by the Vendee under this Agreement shall, to the extent
sO assigned, be made to the assignee in such manner as it may
diréct, |

The Vendee recognizes that it is thé custom of rail-
"road equipment ﬁanufacturers or sellers to aSsign agreements
of this éharacter and understands that this Agreement, or some
of or all the rights of phe Vendee hereundef, will be assigned“
to the First National Bank'df Maryland and Sun Life Insurance
Company of»América (Colleétively the “AsSignees") pursuant to )
‘.ah Agreementfand Assignment of even date herewith. The assign-
ment to the Assignee is being made in accordance with a Condi-
'.tional Sale Agreement ?urchase Commitment Agreement entered

“into by the Vendee, the Assignees. and Pickens Railroad Company

. for the purpose of providing the Vendee with a commitment for

interim financing of the purchése of railroad equipment and
thereby provide the Vendee with the flexibility'to locate inves-
tors to provide the long term financing required'for the pur-

' chase of such railroad equipment. Pursuant to this arrangement,
it is the inﬁenﬁion of the Vendee and the Assignees that upon

the location by the Vendee of such long term investors, the
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Vendee‘will seek to have the Assignees enter into an agreement
(acceptable in form and substance to the Assignees in their
sole discretion) to reassign this Agreement to. such investors.
The extended repayment provisions provided in Article 4 hereéf
provide a method of repayment by the Vendee in the event that
acceptable long term investors can not be located.

The Vendee expressly represents, for the purpose of
assurance to theAAssignees br any other person, firm or corpo-
ration who may from time to time acquire this Agreement or
all or any of the rights of the Vendor hereunder, and for the
purpose of inducing éuch acquisition, that the rights of the

Assignees or any other future assignee to the entire unpaid

~indebtedness in respect of the Purchase Price of the Equip-

mept or such part'theregf ésimay be assigned, together with
interest thereon, as weli as any other rights hereunder which:
may be so assigned, shall not be subject toAany defense, set-
off;:counterclaim or'recoupmentlwhatsoever arising out of any
bfééch of any obligation of the Builder with respect to the
Equipmént or the manufacture, construction, delivery or war-
ranty thereof, or with respect to any indemnity herein con-
tainéd, nor subject to-any defense, seﬁoff, counterclaim or
recoupment whatsoever arisihg by reason of any other indebt-

edness or liability at any time owing to the Vendee by the

" Builder. Any and all such obligations, howsoever arising,

shall be and remain enforceable by the Vendee against and

~only against the Builder.

The Vendee will (a) in connection with the settle-
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ment for the Equipment, deliver to the assignee, at the time
.of the delivery of the Equipment, all documents required by
the terms of such assignment to be delivered to such assignee
in connection with such settlement, in such number of counter-
parts or copies as may reasonably be requested, and (b) fur-
nish to such assignee such number of'éounterpafts of any other
certificate or paper required by the Vendor as may reasonably
be requested. | |

ARTICLE 17. Defaults. 1In the évent that any one
or more of the following events of default shall occur and be
‘continuing, to wit:

(a) The Vendee shall fail to pay in
full any principal sum payable by the Vendee
when payment thereof shall be due hereunder; or

(b) The Vendee shall fail to pay any in-
terest or other sum when payment thereof shall
be due hereunder and such failure to pay shall
continue for 10 days after written notice there-
of (provided, however, that written notice shall
be automatically satisfied by the prior delivery
to the Vendee of an invoice or payment schedule,
including any schedule provided pursuant to Arti-
cle 4 hereof, providing notice of the due date
and amount of interest and other sums payable to
the Vendor); or

(c) The Vendee shall, for more than 30 days
after the Vendee shall have received written de-
. mand for performance thereof, fail or refuse to
comply with any covenant, agreement, term or pro-
vision of this Agreement (other than those cov-
ered by sections (a), (b) and (f) of this Article
17), or of any agreement entered into concurrently
herewith relating to the financing of the Equip-
ment, on its part to be kept and performed or to
make provisions satisfactory to the Vendor for
~such compliance; or

(d) Any material representation or warranty
of the Vendee in this Agreement shall prove to be
incorrect in any material respect on the date as
of which made; or
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(e) Any proceeding shall be commenced
by or against the Vendee for any relief under
any bankruptcy or insolvency laws, or laws
relating to the relief of debtors, readjust-
ment of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than
a law which does not permit any readjustment
of the obligations of the Vendee under this
Agreement), and (i) such proceedings shall not
have been dismissed, nullified, stayed or
otherwise rendered ineffective within sixty
(60) days after such proceedings shall have
been commenced, or if dismissed, nullified,
stayed or rendered ineffective, such dismissal
nullification, stay or rendering ineffective
shall have been terminated, or (ii) all the
obligations of the Vendee under this Agreement
shall not have been duly assumed in writing,
pursuant to a court order or decree, by a
trustee or trustees or receiver or receivers
appointed (whether or not subject to ratifica-
tion) for the Vendee or for the Vendee's prop-
erty in connection with any such proceedings,
within 30 days after such appointment and in
such manner that such obligations shall have
the same status as obligations incurred by such
trustee or trustees or receiver or receivers;
or , :

- (£) The Vendee shall make or suffer any
unauthorized assignment or transfer of this
Agreement or any interest herein or any unau-
thorized transfer of the right to possession
of. any unit of the Equipment;

"then at any time after the occurrence of such an event of
default the Vendor may, upon receipt of writteh notice by the
Vendee and upon compliance with any legal requirements then
in force and applicable to such action by the Vendor, declare
(hereihafter called a Declaration of Default) fhe entire
unpaid Conditional Sale Indebtedness, together with the inter-
est thereon then accrﬁed and unpaid, immediately due and pay-
able, without further demand, and thereafter the aggregate of
the unpaid balance of-such indebtednéss~and interest and any

other sums due hereunder shall bear interest from the date of
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such Declaration of Default at the rate per annum specified in
Article 4 hereof as being applicable to amounts remeining un-
paid after becoming due and payable, to the extent legally
enforceable. Upon a Declaration of Default, the Vendor shall
be entitled to recover judgment for the entire unpaid balance
of the Conditional Sale Indebtednees, with interest as afore-
eaid, and to collect such judgment out of any property of the
Vendee wherever situated. The Vendee shall promptly notify
the Vendor of any event wnich has come to its attention which
constitutes, or with the giving of‘notice and/or lapse of time
coulé constitute, an event of default under this Agreement.
‘The Vendor may, at its election, waive eny such
event of default_and'its consequences and rescind and annul
any Declaration of Default by notice to the Vendee in writing
to that effect, ana thereupon the respective rights of the
parties shall be as they would have been if no such event of
~default hadboccurred and no Declaration of Default had been
made. or given. Notwithstanding the provisions of this para-
graph, it is expressly understood and agreed by the Vendee
that time is of the essence of this Agreement and that no |
such waiver, recission or annulment shall extend to or affect
'any other or subsequent default or impair any rights or
remedies consequent thereon. _ |
; ARTICLE 18; Remedies. At any time during the con-

tinuance of a Declaration of Default,'the»Vendor may, in com-
'éliance with any mandatory legal requirements then in force
and applicable to the action to be taken by the Vendor, take

or cause to be taken, by its agent or agents, immediate pos-
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session of the Equipment, or one or more of the units thereof,

without Iiability to return to the Vendee of any sums thereto-

. fore paid and free from all claims whatsoever, except as here-

inafter in this Article 18 expressly provided, and may remove
the same from possession and use of the Vendee, any lessee

or ahy other person and for such purpose may enter upon the
premises of the Vendee or any other premises where the Equip-
ment may be located and may use and employ in connection with
such removél any supplies, services and aids and any available
trackage and other facilities or means of the Vendee.

In case the Vendor shall demand possession of the

Eqdipment pursuant to this Agreement and shall designate a

reasonable point or points on the railroad lines or premises
conﬁrolled by the Vendee, or 6h any other lines of railroad
or other premisés appfoVed'by the Vehdor for the delivery of
the Equipment to the Vendor, the Vendee shall, at its own
expense,“forthwithAand in.the usual‘manner, cause the Equip-
ment to be moved:to such poin; or points and shall there de-
liver the Equipmen§>or éause it to be delivered fo the Vendor.
At the option of ﬁhe Vendor, the Vendor may keep the Equip-

ment on any of the lines or premises which, or the use of

'which, are owned or controlled by the Vendee (directly or in-

directly), or on any lines of railroad or other premises ap-
proved by the Vendor and reasonably convenient to the Vendee,
for a period not exceedipg six months, provided, however, that

the Vendee may at its O§tion and expense cause such storage
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to be made on the lines of other railroads or other premises
(subject in all cases to approval by the Vendor) if the stor-
age on the Vendee's line would interfere with the operation

of the railroads of the Vendee. The Vendee agrees either to
provide the facilities necessary for such storage or to pay

all costs and expenses of such storage, and such storage shall
be at no cost or expense to the Vendor. This agreement of the
Vendee to deliver the Equibment and furnish facilities as here-
inbefore provided is of the essence of the agreement between
the parties, and, upon application to any court of equity hav-
ing‘jurisdiction in the premises, the Vendor shall be entitled
to a decree againstvthe Vendee requiring specific performance
hereof. The Vendee hereby expressly waives any and all claim
against the Vendor and its agent or agents for damages of what-
ever‘nature in_cohnection with any-retaking of‘any unit of the
Equipment in eﬁi reasonable manner.

At any time during the continuance of a Declaration
of Defauif, the Vendor (after retaking possession of the Equip-
ment as hereinbefore in_this Article 18 provided) may, at its
election and ﬁpon.such notice as is hereinafter set forth, re-
tain the Equipment in satisfaction of thejentire indebtedness
in respect of the Purchase Price of the Equipment and make such
dispbsition thereof es the Vendor shall deem fit. Written no-
tice of the Vendor's election to retain the Equipment shall be
given to the Vendee by telegram or registered mail, addressed

as provided in Article 23 hereof, and to any other persons to
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whom the law may require notice, Qithin 30 days after such
Declaration of Default. In the event that the Vendor should
elect to retain the Equipment and no objection is made there-
to within the 30—déy'périod described in the second proviso
below, all the Vendee's rights in the Equipment shall there-
upon terminate and all. payments made by the Vendee may be
retained by the Vendor as cdmpensétion for the use of the
\Equipment; provided, however, that if the Vendee, before the
expiration of the 30-day period described in the proviso be-
low, should pay of cause to be paid'to the Vendor the total
unpaid balance of the Conditional Sale Indebtedness, toqether
with intérest thereon accrued and unpaid and all other pay-
ments due under this Agreement, including reasonable attorney's
. fees and all expenses of the Vendor‘on retaking possession
of, removing, storing and holding the Equipment, then in such
event absolute right to the possession of, titleito and prop-
erty in the Equipment shall pass to and vest in the Vendee,
provided further, that if the Vendeé‘objects in writing to
the Vendor within 30 days froﬁ_the receipt of notice of the
Vendor's election to retain the Equipment, then the Vendor
may not so retain the‘Equipment, but shall sell, lease or
otherwise dispose of it or continue to hold it pending sale,
lease or other disposition as hereinafter provided or as may
otherwise be permitted by law. If the Vendor shall have
given no notice to retain as hereinabove provided or notice

of intention to dispose of the Equipmeht in any other manner,
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it shall be deemed to have elected to sell the Equipment in
accordance with the provisions of this Article 18.

At any time during the centinuance of a Declaration
of Default, the Vendor, with or without fetaking possession
thereof, at its election and upon reasonable notice to the
Vendee‘end any other persons to whom the law may require no-
tice of the time and place, may sell the Equipment, or ene
or more of the units thereof, free from ahy and all claims
" of the Vendee or any other party claiming from, through or
under the Vendee at law or in equity, at public or private
sale and with or without advertisement as the Vendor may de-
termine; provided, however, that if, prior to such sale and
prior to the making of a contraet for such sale, the Vendee
should tender full payment of the total unpaid balance of the
Conditional Sale Indebtedness, together with interest thereon
accrued and unpaid and all other paymente due under this Agree-
ment as well as expenses of the Vendor in retaking possession
of, removing, storiné, holding and preparing the Equipment for,
and otherwise arranging for, the sale and the Vendor's reason-
able attorneys' feee, then in such event absolute right to: the
possession‘of,'title'to and property in the Equipment shall
pass to andAvest in the Vendee. The proceeds of such sale or
- other disposieion,'less-the-attorneys' fees and any other ex-
penses incurred by the Vendor in retaking possession of, re-
moving,.storing, holding, preparing for sale and selling or

otherwise disposing of the Equipment, shall be credited on
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the amount due to the Vendor under the provisions of this
Agreement. |

Any sale hereunder may be held or conducted at such
time or times as the Vendor may specify, in one lot and as an
entirety or in sepafate lots and without the necessity of
gathering at the place of sale the property to be sold, and in
general in such manner aé the Vendor may determine, so long as
such sale shall be in a commercially reésonable manner. The
Vendee shall be given written notice of such sale not less
than ten days prior thereto, by telegram or registered mail
addressed as provided in Article 23 hereof. 1If such sale shall
be a privéﬁe'sale; it shall be subject to the rights of the
Vendee to purchase or provide a purchaser, within ten days
after notice of the proposed sale price, at the samévprice
offered by the .intending purchaser or a'bgtfer price. The
Vendor and the Vendee may:bid for and bécome the purchaser
of the Eéuipment, or any unit thereof, so offered for sale.
In the event that the Vendor shall be the purchaser thereof,
it shall not be accountable to the Vendee (except to the
extent'of'surﬁlus‘money received as hereinafter provided in
this Article‘18), and in pajment of the purchase price there-
for the Vendor shall be entitled to have credited on account
thereof all sums due to .the Vendor hereunder; |

‘Each ahd every power and remedy hereby specifically
given to the Vendor shall be in addition to every other power

and remedy hereby specifically given or now or hereafter exist-
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ing at law or in equity, and each and every power and remedy
may be exercised from time to time and simultaneously and as
often and in such order as may be deemed ekpedient by the Ven-
dor. All such powers and remedies shall be cumlative, and the
exercise of one shall not be deemed a waiver of the right to
exercise any other or others. No'delay or omissiqn,bf the
Vendor in the exercise of any such pbwer or remedy and no
renewal or extenéion of any payments due hereunder shall impair

any. such power or remedy or shall be construed to be a waiver

- of any default or an acquiescence therein. Any extension of

time for payment hereunder or other'indulgence duly grahted

to the Vendee shall not otherwise alter or affect the Vendor's

-rights or the Vendee's obligations hereunder. The Vendor's

.acceptance of any paymeﬁt after it shall have become:due here-

undef shall not be deemed to alter or affect the Vendee's

obligations or the Vendor's rights hereunder with respect to

any ‘subsequent payments or default therein.

If, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall remain
any amount due to it under the provisions of this Agreement,

the Vendee shall pay the amount of such deficiency to the Ven-

dor upon demand, and, if the Vendee shall fail to pay such

deficiency, the Vendor may bring suit therefor and shall be

entitled to recover a judgment therefor against the Vendee.

1f, after applying as aforesaid all sums realized by the Vendor,

" there shall remain a surplus in the possession of the Vendor,
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such surplus shall be paid to the Vendee, as the case may be,
to the extent of their respective interests therein.

The Vendee will pay all reasonable expenses, includ-
ing attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event that
the Vendor shall bring any suit to enforce any of its rights
hereunder and shall be entitled to judgment, then in such suit
the Vendor may recover reasonable expenses, inclpding reaéon~
able attorneys' fees, and the amount thereof shall be included
in such judgment.

The foregoing provisions of this Article 18 are sub-
ject in all resbects to all ﬁandatéry legal requirements at
the-time in force and applicable thereto.

ARTICLE 19. Applicable State Laws. 'Any provision

of this'Agreement prohibited by any applicable law of any jur-

‘isdiction (which is not overridden by applicable federal law)

shall as to such jdrisdiction be ineffective, without modify-
ing the remaining provisions of this Agreement. Where, how-
ever, the conflicting provisions of any such applicable law

may be waived, they are hereby waived by the Vendee to the

- full extent permitted by law, it being the intention of the

parties hereto that this Agreement shall be deemed to be a
conditional sale and enforced as Such.

Except as otherwise provided in this Agreéement, the
Vendee, to the full extent permitted by law, hereby waives all

statutory or other legal requirements for any notice of any
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kind, notice of ihtention to take possession of or to sell or
lease the Equipment, or any one or more units thereof, and any
other requiremenﬁs as to the time, place and terms of the sale
or lease thereof, any other requirements with réspect to the
.enforcement of the Vendor's rights under this Agreement and any
and all rights of redemption. | _

ARTICLE 20. Recording; The Vendee will cause this
Agreement, any assignments hereof-énd any amendmentg or supple-
ments hereto or thereto to be filed and recorded in accordance
with Section 20c¢ of the Interstate Commerce Act; the Vendee
will also cause any financing statement with respect to this
Agreement to be filed and recorded in the form and manner
required by law in'all'offices and places necessary to perfect
the 1ien'on and security interest in the Equipment and Addi-
tional Security; and the Venaee‘will from time to time do and
perform any other act and will execute, acknbwledge, deliver,
file, register, deposit and record any and all further infor-
mation required by law or reasonably requested by the Vendor
fof the purpose of proper protection, to the satisfaction of
counsel for the Vendor, of its title to and sécurity interest
'iﬁ the Equipment, its security interest in the Additional
Security and its rights under this Agreement or for the pur-
pose of carrying out the intention of this Agreement. The
Vendee will promptly furnish to the Vendor certificates or
other evidence of such filing, registering, depositing and

recording satisfactory to the Vendor.
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ARTICLE 21. Payment of Expenses. The Vendee will

pay all reasonable costs and expenses (other than the fees
~and expenses of counsel for the Builder) incident to this
Agreement and the first and second aésignment of this Agree-
ment (inéluding the fees and expenses of an agent, if the
first assignee is an agent), and any instrument supplemental
or related hereto or thereto, including specifically all rea-
sonable fees and expenses of the Assignees related to the
initial assignment of this-Agréement and any reassignment as
contemplated by Section 16 hereof (including all reasonable
fees.and expense of the Assignees' counsel).

ARTICLE 22. Article Headings; Effect and Modifica-

tion of Agreement. All article headings are inserted for con-

venience only and shall not affect any construction or inter-
pretation of this Agreement. | _

This Agreement, inciudiqg the Exhibits hereto, ex-
clusively and completely states the rights of the Vendor and
the Vendee with respect to the Equipment and supersedes all
other agreements, oral or written, with‘respect to the Equip-‘
ment. No variation or modification of this Agreement and no
waiver of any of its ptoviéions or conditions shall be valid
unless in writing and‘signédvby duly authorized representatives
of the Vendor and the Veﬁdee. |

ARTICLE 23. Notice. Any notice hereunder to any
of the parties designated below shall be deemed to be properly

served if delivered or mailed in the United States by certified
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or registered mail to it at its chief place of business at the
following specified addresses: |
(a) to the Vendee, at 1100 Centre Square
East, 1500 Market Street, Philadelphia, Pennsyl-
vania 19102, Attention: Vice President-Finance,
(b) to the Builder, at P. O. Box 188, Berwick
- Pennsylvania, 18603, '
(c) to any assignee of the Vendor, or'of the
Vendee, at such address as may have been furnished
in writing to the Vendee, or the Vendor, as the
case may be, by such assignee,
or at such other address as may have beén furnished in writing
by such party'fo thé other parties to this’Agreement.

ARTICLE 24.  Law Governing. The terms of this Agree-

~ment and all rights and obligationé hereunder shall be governed
by the laws of ﬁhe State of Maryland; provided, however, that
the parties‘éhall be entitled to all rights conferred by Sec-
tionlzoc of the Interstate Commerce Act and such additional
rights arising out of the filing, fécording or deposit hereof,
if any, and of any assignment hereof as shall be conferred byA
- the laws of the several jurisdictions in which this Agreement
ér any assignment hereof shall be filed, recorded or deposited.
ARTICLE 25.  Execution. This Agrement may be exe-
/ _ .

cuted in any number of counterparts numbered consecutively in

ascending order, each of which so executed shall be deemed to

-39~



i

be én original, and such counterparts together shall constitute
but one and the same contract, which shall be sufficiently evi-
denced by any such original counterpart, but only the counter-
part that is labeled “Couﬁte:part No. 1" shall be deemed to be
the original which may be transferred and given to transfer the
rights of the Vendor hereunder. Although this Agreement is
dated asvof the date first abové written, for convenience, ‘the
actual date or dates of execution hereof by the parties hereto
is or afe, respectively, the date or dates stated in the acknowl-
edgeménts héreto annexed.

IN WITNESS WHEREOF the parties hereto have executed

or caused this instrumént to be executed all as of the date

first above written.

WHITTAKER CORPORATION (Berwick
Forge & Fabricating Division)

By

rized Signatory

NATIONAL RAILWAY UTILIZATION
CORPORATION

—.v[‘-Cogporate Seal]: | By ?%,Z/ ﬂ M

Vice Président

Attest:

” \// //Amﬁ&//

W’W%
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'&Wpf&, )
74&&.%,&4; ; SS:

I HEREBY CERTIFY, that on this /% day of%v«_ru./ ’

1978, before the subscriber, a Notary Publi¢ in and for said
City and State personally appeareiézv”ud/ziz4”%&%2244/, who,
being by me duly sworn, says that he is a Authorized Signatory
of WHITTAKEﬁ CORPORATION'(Berwiék Forge & Fabricating Division),
that one of the sealé affixed to the foregoing instrument is
the corporate seal of said coréoration, that said instrument
was Signed and sealed on behalf of said corporation by autho-
rity of its Board of Directors, and.he acknowlédged that the
execution of the foregoing instrument was the free act and

deed of said cqrpgration.

IN TESTIMONY WHEREOF, I have _héreunto set my hand

and official seal, this /irday of /@y/wu -, 1978.

7 ¢Z Notary Public

[Notarial Seal] BgﬁmD&AMM&Mmmvmmw
: o ICK BOROUGH, coy.
» COLUMBIA Coy
. . . MY. ComMmission exp Y
: : IRES
My Commission expires Member, Pennsyl, SEPT. 19, 1978

anlaAssociationof Notarles

e e
C,,fc:a 3 ) :

| . .
I HEREBY CERTIFY, that on this3F' day of n’la‘a_ ,

1978, before the subscriber, a Notary Public in and for said

City and State personally appeared th\m&' Ir% , who,
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being by me duly sworn, says that he is a Vice President of
National Railway Utilization Corporation, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed

and sealed on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the execution
of the foregoing instrument was the free act and deed of said

corporation.

IN TESTIMONY WHEREOF, I have hereunto set my hand

and official seal, this5ﬁ/¢g;y of C;)§;£42/~ , 1978.

24

Notary Publitc

W\

[Notarial § @L_ /s

’ (/‘/ ~\

. . Wy ‘Mgpe OV o ‘
My Comm1531on‘~%J$£éé: —/i1l-g
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'Exhibit B
to

Conditional Sale Agreement
Warranty of Builder

The Builder warrants that its Equipment will be built in -
accordance with the Specifications and the standards and
requirements set forth in Article 2 and Exhibit A of the
Conditional Sale Agreement to which this Warranty is at-
tached (hereinafter called the Agreement) and warrants its
Equipment will be free from defects in material (except as’
to specialties incorporated therein specified by the Vendee
and not manufactured by the Builder) and workmanship and
design (except as to designs specified by the Vendee and
not developed by the Builder) under normal use and service, -
the Builder's obligation under this Warranty being limited
~to making good at its plant any part or parts of any unit -
of its Equipment which shall, within one year after the de-
livery of such unit of Eguipment to the Vendee, be returned
- to the Builder with transportation charges prepaid and which
examination by the Builder shall disclose to its satisfac-
tion to have been thus defective. In no event shall the
Builder be liable to anyone for any incidental, special or
_consequentlal damages of any kind. . '

THE FOREGOING WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER '
WARRANTIES EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND '
THE BUILDER NEITHER ASSUMES NOR AUTHORIZES ANY PERSON TO ASSUME .
FOR IT ANY OTHER LIABILITY IN CONNECTION WITH THE CONSTRUCTION
AND DELIVERY OF THE EQUIPMEVT EXCEPT FOR THE PATENT INDEMNIFI-
CATION STATED BELOW.

The Builder shall defend at its expense any suit or proceed-
ing brought against the Vendee based upon any claims that the .
Equipment (or any part thereof) which is manufactured under this
Agreement infringes any United States patent, and pay any damages
and costs awarded therein against the Vendee, not to exceed the
contract price paid to the Builder by the Vendee, if properly '
"notified by the Vendee in writing of such claims and given authority,
information and assistance by the Vendee to conduct such defense.
If in such suit the use of the Equipment (or any part thereof) is
enjoined, Builder shall either at its expense and option procure
for the Vendee the right to use the Equipment (or any part thereof),
or modify them so that they no longer infringe, or replace them



with non-infringing boxcars which are equal‘to the'Equipment in
both form and quality. ' '

The Builder further agrees with the Vendee that neither
the inspection provided in Article 3 of the Agreement, nor any
examination, nor the acceptance of any units of its Equipment
as provided in said Article 3 shall be deemed a waiver or a
modification by the Vendee oﬁ)any of its rights under this
‘Warranty. : . A : '




