
CONDITIONAL SALE AGREEMENT ; ;

THIS CONDITIONAL SALE AGREEMENT made and entered into as of

September 1, J.972, by and between.

GENERAL MOTORS CORPORATION (ELECTRO-MOTIVE DIVISION) a Delaware

corporation, (hereinafter sometimes variously called the "Seller"), party

of t

(her

tie first part, and ; . '• .'.-' ,:'" ••'•'.' ; ";; ' "; J" '''''' '."•'' '"-.' :-••"-""'•'•:

KENTUCKY & INDIANA TERMINAL RAILROAD COMPANY, aKentuckycorporation,

einafter sometimes called the "Buyer"), party of thesecond part, : , •

fort

deli

moti

WITNESSETH THAT: • . - ; i r ; ; ; ; ; i .;,:,'
- . • - ^* • - , - ; " - • ' ' - . • • - . ' ' , '

For and in consideration of the mutual promises hereinafter set

1, the parties hereto agree as follows: ; '

SECTION I. The Seller hereby agrees to manufacture, sell and ,

/er to the Buyer, and the Buyer hereby agrees to purchase from the Seller

and >ay for three (3) new 1,500 horsepower Diesel-Electric switching loco-

/es (Model SW1500) bearing Buyer's and Seller's identifying numbers,

resp jctively:

whicl

Seller's Numbers7385-1Buyer's Road Numbers
' ' • • . • 7 7 .

78
' ' /.••; . . 79 ' • . • :

locomotives (hereinafter called the Locomotives) shall be constructed in

accordance with Seller's order No. 7385 and Seller's proposal No. 72-D-l, dated

Apri] 7, 1972, and Seller's Specification No. 8036, dated January 3, 1972, ahd ;

Sell*

fical

Propc

Order

6f M,

Evers

r's Specification Amendment No. 8036-2̂  dated January 3\, 1972̂  and Speci-

ion Supplements Revision "A" dated April 4, 1972 and Revision "B" dated

10, 1972, Locomotive Modifications as listed on Page'2' of Locomotive .

sal No. 72-D-l dated April 7,1972, all referred to in Buyer's Purchase

2650 dated 4-24-JJ.972 to Seller, and letter to G. E. Everson, Manager

P;iirchases & Stores, K&IT Railroad Company, dated June 8j 1972 over the signature

C. Warren, District Manager, General Motors Corporation (EMD) and Mr.
• ' . . , • ' ' . "

sn's letter dated June 15, 1972 to Mr. Warren in reply to Mr. Warren's

lettisr dated June 8, 1972. This Agreement exclusively and templetely states

the. r

super

desig

to al

pretec

this I

Lghts of the Seller and the Buyer with respect to the Locomotives and

sedes all other agreements, oral or written, with respiect thereto. The

i and quality of material and equipment in the Locomotives shall conform?
• ' ';' ' ' • •' ' •"'' ' " '-.' ' '.'••• ' • ' '' • . !''.-'•''•' • ~*~ •'•', •'•• "'•"•'• '';vH:"W"-. •

Interstate Commerce Commission requirements and specificati6nsinter̂ r'':j '̂

as being applicable to locomotives of this character jais of. the date of :

agreement.-: ••••••. - '•'''"'.''•"- •'•"•' '••• ''•••'. "', •'•• '! :'•'•' '•••.'''•.:-";'-:-...;'. • •'.•;;."-. --:\'/
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The Seller wil] deliver the Locomotives to the Buyer at the Seller's

:ks at HMD Plant, McCook, Illinois, consigned to Buyer on Buyer's tracks at

Louisville, Kentucky, with freight charges prepaid from McCook, Illinois, to

Lou

Sel

to

of

con

sub

(wh«

sville, Kentucky. The Locomotives shall be so delivered

er's obligation as to time of delivery is subject, however, to delays due

cci dent,; fire, flood, explosion or other catastrophe, labor troubles, acts

he Government, including embargos, priorities and allocations, war, and ; war

itions, .delays of carriers, allocations by 'suppliers » delays or defaults of

contractors or in receipt .of materials or to any other cause. or causes .

ther or not of the same kind as herein specifically enumerated) beyond the
' I ' ' ' . - - . . ' I ' • • • • '

Seller's reasonable control, and the Seller shall have no liability for loss of

usejor for other indirect or consequential damages resulting from any such

delays. At or before the delivery of each of the Locomotives, such;Locomotive

shall be presented to an inspector or other authorized representative of-the

Buyer for inspection and* if such Locomotive conforms to the requirements

herejf, such inspector or representative shall promptly deliver to/the Seller

a ce -tificate (hereinafter called "the Certificate of Acceptance") stating that

such Locomotive has been inspected and is accepted by him on behalf of the Buyer

as c informing in all respects to the requirements and provisions of this.agree-
.,'-! ' ' •

and such Certificate of Acceptance shall.constitute conclusive evidence

such Locomotive has been constructed in accordance with, and conforms to

requirements of,this Agreement. The Buyer agrees to assume any risk of
, ' ' ' • • ' ' •

or damage, and anyj.expense attributable thereto occurring during the move-

ment

that

the

loss

ment

of a

of the Locomotives*from the Seller's plant at McCook, Illinois, to point

rival on Buyer's tracks at Louisville, Kentucky, as .aforesaid.

will

worki

well

instr

or wh

The Seller will send to said point of arrival a competent person who

assist the Buyer's supervisory personnels/in placing the Locomotives in

ng service at that point. The Buyer shall provide each such person, as

as any person who may .be provided by the Seller at the Buyer's request,to

jet the Buyer's, supervisory personnel in the operation -of the Locomotives'-,

may.be sent by the Seller to investigate complaints ..regarding the

. • . • . :•' • • -2- • ' •'•"• ;; '••'•;•.;'•'• .'••'•. • -v':-v
:-



Loco

on t

the

notives, with all necessary labor, materials, supplies and transportation-

te lines or tracks owned or,controlled by the Buyer, without expense to

eller,

ment

The Buyer, so long as it shall not be in default under this Agree-

shall be entitled to the possession of the Locomotives and to use the

Locomotives in switching service upon its lines of railroad and upon those of

any corporation, a majority of whose capital stock shall be at the time directly

or irdirectly owned by the Buyer, and upon any other lines over winich the Buyer

or ary such corporation at the time shall have trackage or other operating

rights; provided, however, that this Agreement and any supplement:; hereto shall

have

ments

Buyer
1
be soi

howev

ditio

been filed and/or recorded, in conformity with applicable legal require-

, in each State in which any of the Locomotives shall be so used. The

may receive from afiy corporation, upon whose lines the Locomotives shall.

used, such compensation for such use as the Buyer may determine; provided,

ar, that the right to such use shall be subject to all the terms and con-

is of this Agreement." • : :

SECTION II. (A). The purchase price of the Locomotives shall be

)42".66per .Locomotive, or an aggregate price for all of the Locomotives

of$57;>~T26^7667f.o.b. EMD Plant, McCook, Illinois, plus prepaid freight to

Louisjrille, Kentucky, and interest as hereinafter set forth: provided, however,

That if the Buyer and the Seller shall agree upon,

any further modifications in the Locomotive ;'..-.;;•:', : ;/

specifications not included in Seller's proposal ; ^

and Buyer's Purchase Order, aforesaid, which ,

shall either increase or decrease the Seller's

cost of manufacturing the Locomotives, said ; i

purchase price may be increased or decreased by- ";

the Seller by such amounts as the Buyer and i ;

Seller may agree upon. - ;

-3-



(B) The Buyer agrees to pay the Seller the purchase

pri£e of the Locomotives as follows:

(1) The principal sum of Pour Hundred and Eighty-eight Thousand

Dollars ($488,000) of the total purchase price of the

Locomotives in one hundred and seventy-nine (179) equal .

monthly installments of Two Thousand Seven Hiindred and Eleven
. • ' . - ' i " , -

Dollars and Eleven Cents ($2,711.11), and a final monthly

installment of Two Thousand Seven Hundred and Eleven Dollars

and Thirty-one Cents ($2,711.31), together with interest-on

the unpaid principal at a rate equal to one-fourth (%) of one

percent (1%) per annum above the prime commercial rate of

interest charged by Citizens Fidelity Bank and Trust Company,

Louisville, Kentucky, and adjustable from time to time on the

,:first day of the calendar month next following each change

in the said prime commercial rate, with installment-.payments

of both principal and interest commencing on ,

1972 and -on the " • day. of each month thereafter until

paid. Notwithstanding the above, the rate of interest shall

be not more than eight percent (8%) per annum nor less than

five percent (5%) per annum.
i •• - ' ' - '••*'

The obligation of the Buyer to make payments in accordance

; with the provisions of this subparagraph shall continue until

all installments of principal and interest have been paid. ,

: Monthly payments .shall be applied first to the interest

then due on the unpaid principal and the balanceto the f

reduction of such unpaid principal.

The "prime commercial rate" is defined as the lowest rate

in effect by Citizens Fidelity Bank and Trust Company, :,

Louisville, Kentucky, to substantial and responsible- » r

/-.•borrowers for short-term loans.- ''-.-,.• ,. ; .

-4-



(2) The balance, if any, of the purchase price of each Locomor

tive (any such balance being hereinafter called "The /

Initial Cash Payment") shall be paid to the Seller upon

the presentation of the invoice for such .Locomotive

supported by the Certificate of Acceptance in respect

of such Locomotive.

(C) In addition to;.the purchase price * as hereinabove

set! forth, the Buyer shall pay or reimburse Seller for any and all sales, use.

or lanufacturer's taxes or licenses imposed by Federal, State, Municipal or

oth »r Governmental authority applicable to or measured by.the sale, use or

man facture of the Locomotives.

(D) All payments hereinabove provided for shall be

mad by the Buyer to the Seller at.the office of Seller, at .LaGrange, Illinois,

605 5, or at such other location in the United States of America as the Seller

or ts Assignee and Buyer may agree upon, in such coin or currency of the
** , •

Uniled States of America as at the time of payment-is legal tender for public

and private debts.

all

with

(E) The Buyer may at its option prepay at any time

or any part of the unpaid balance of the purchase price of the Locomotives

out any premium except that, if the funds used by the Buyer 'in order to

make such prepayments are borrowed funds or are,acquired as the result.j>f any

refinancing of this Agreement, then the total unpaid balance of the purchase

pri

:$r,

ment

e of the Locomotives must be paid in full together with a premium of

oo.oo,' ; - • • ' • . . ' ' ' ' • . - . : • . : ' • : • ' . . . , ' • • ' - ' " ' . . . • • " ' •

SECTION III. All or any of the Seller'.s.rights .under this Agree-

, ;except its right to manufacture,.,may be assigned as a .whole or in part

in rsspect of any one or more of the Locomotives* Upon '"any; such; assignment the ><

-5-



Seller and the Assignee shall give written notice to the Buyer, together with ;

a counterpart or copy of such assignment, stating the identity eind post office

address of the Assignee. The Seller's Assignee, or any successive assignee,. .

sheihl be entitled to all the rights of the Seller hereunder covered by such,:

assignment; provided, however, that.no such assignment shall subject any as-

signee to, or relieve Seller or the successor or successors to its manu-

fac

sel

con

obi

Par

Sub

uring properties and business from any of.its obligations-to manufacture*

and deliver the Locomotives or in respect of any of its obligations

ained in Sections I, XI, and XII hereof, or relieve the Buyer from its

gations to Seller under Paragraph (2) of Subsection (A) of Section II,

graph (2) of Subsection (B) of Section II-t Subsection (C) of Section II*

ection (B) of Section IV, and Section XI hereof.'

assi

the

rece

the

In the event that this Agreement is assigned by.the Seller or re- :

gned by any assignee as herein provided, the rights of the assignee against

Buyer shall not be subject to any defence, set-off, counterclaim Or

upment whatsoever arising out of any breach of any obligation of Seller or

successor or successors to its manufacturing properties and,business to

manufacture, sell and deliver the Locomptives, or in respect of any of its
* _ • ' • . • • • . _ • . - . • -

obligations contained in Section I, XI and XII hereof, and shall.not be subject

to a

reas

by S

bus*

ny defense, set-off, counterclaim, or recoupment whatsoever arising by

)n of any other indebtedness or liability at.any time owing to the Buyer

slier or the successor or successors to its .manufacturing properties and

ness.

The term "Seller", whenever used in this Agreement, means* before any

•assi jnment of any rights of the Seller, hereunder General Motors, and after

any ;uch assignment, both any assignee or assignees for the time being of.such

part; cular assigned rights as regards such rights, and also any,assignor as

rega 'ds any rights hereunder that are retained and excluded from any assignment;

and ;he term "General Motors", whenever used in this.Agreement, means, both/ »

befo 'e and after any such assignment, the party hereto of-the first.part :and any

successor or successors,for the time being to its manufacturing properties and ,'•-'

business.

-'6-
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SECTION IV. (A) The Buyer agrees that, until it has paid in full the

chase price .of the Locomotives and has paid all other.sums of money payable

it hereunder, it will provide, keep and maintain on each side of each Locomo-,

tiv5 a metal plate bearing the name of the then owner of such Locomotive followed

by the word "Owner", in letters:not less than one inch in height, and will re-

place promptly any such plate which may be removed or destroyed or become

ill >gible wholly or in part; will keep the Locomotives in good order and repair

at ts own proper cost and charge; will comply with all laws and regulations of

any governmental authority with reference to the Locomotives or the manner of

usi ig or operating the same; will keep the Locomotives free from any encumbrance

or ien which might be a cloud upon or otherwise affect the Seller's title; will

pay all taxes, assessments, charges, fines and penalties of any kind assessed or

implt sed upon the Locomotives or with reference to the title, ownership, posses-

sior or use thereof; provided, however, that the Buyer shall be under no obliga-

tio] to pay any taxes, assessments, charges, fines or penalties of any kind, so

lorn as it is contesting in good faith and by appropriate legal proceedings such

taxus, assessments, charges, fines or penalties and.the non-paymant thereof does

not materially endanger the property or rights of the Seller hereunder; and will

hot

of .
allow the name of any person, association or corporation to. be placed on any

he Locomotives as a designation which might be interpreted as a claim of own-

ersnip thereof'by any person, association or corporation other than the Seller or

its assigns; provided, however, that the Buyer may letter the Locomotives

"Kentucky & Indiana Terminal Railroad Co.".or "K. & I. T. R.R. CO.", or in some

other appropriate manner for convenience of identification of the interest of the

Buyer or its .successor or successors therein. The Buyer agrees that it will keep

the .ocomotives numbered with the identifying road numbers as set out in Section i;
i';

here >f, and that it will not; change•> or permit to be changed, such identifying

road numbers, except with the consent of the Seller and in accordance with a

statement of new road numbers to be substituted therefor^which-statement-pre-

viously shall have been filed with the Seller by the Buyer. The Buyer agrees,

upon the Seller's request, at least once in every year during the continuance*of

this Agreement, to furnish an accurate inventory of the Locomotives ,(which shall

' • - • ' • . • ' • • - . . : -7,-. • ' • ' • . • • • - . . ' • " : - . - . - . ' .



accu

tion

howe

to r

by S

ately describe the condition of each;Locomotive and its then existing loca-

, whether originally delivered or replaced. Nothing in this Section IV,

r» shall relieve, Seller of the obligation imposed by Section XII hereof

place, as therein provided, any part or parts of the Locomotives, warranted

»ller which may fail under normal use.and service within.the period speci-

fied!, and under the conditions.set out in saioj Section ,XII.

(B) The Buyer agrees that it will9 subject to the

provisions of Section XI hereof,;indemnify and save .the Seller (and also General

Motplrs after the assignment of all or any of. its .rights hereunder) harmless from:

and all liabilities,, damages* claims, suits, judgments, costs and.expenses : ,

may arise out of or in connection with the use or operation of the Locomo^ .

s after their.acceptance by the Buyer and during the continuance of this

ement and said covenant of indemnity shall continue in full force and effect

ithstanding the full payment of all sums due hereunder, the satisfaction and

harge of this Agreement or the termination of this.Agreement in any manner.

any

thai
!

tive

Agrt

notv

dis<

ins;

abl

The Seller shall have the right but shall be under no obligation to

iect the Locomotives, at the then existing locations thereof, at any reason-

i time or times during the continuance of this Agreement..

SECTION V'. In the event of loss: or destruction of,:or irreparable :

darrihge to, any of the Locomotives from any cause: whatsoever during the continu-

'ancp of this Agreement, the Buyer shall promptly and fully inform the Seller in

Tegprd to such loss, destruction or damage1, and the Buyer shall, at its election

eitiher replace such Locomotive or Locomotives with-other Locomotives^of similar

;;tyjae and, construction and of equal value, title :to such .new Locomotive or

"Locomotives to be taken and vested in the name of the.Seller, by proper bills

of

con

as

pr

sale, free from all liens, and such Locomotives-thereupon immediately to.

e under and be subject to all of the terms and conditions of this Agreement;

though part of the original Locomotives accepted hereunder, or the Buyer-shall

mptly pay to the Seller a sum equal to ,the then unpaid balance of-purchase-
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prer
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e applicable tp such Locomotive or Locomotives, without payment-of any
i .

ium.but with interest thereon to the date of such payment. The Buyer will

e any such new Locomotive to be marked and numbered as hereinabove provided

respect to the Locomotive replaced and shall execute and file, register

record all such documents and do any and all such acts as may be .necessary

ause such new Locomotive to come under and become subject .to this Agreement.
i _.

SECTION VI. The Buyer will insure and keep insured,each Locomotive

nst loss or damage by fire in an amount at least;equal to the aggregate of
i

unpaid installments of the purchase price of such Locomotive, and the Buyer

agr ies to furnish to the Seller proper evidence of such insurance, All such

ins ranee shall be taken for the benefit of the Seller and the Buyer, as their -

res ective interests may appear. All insurance moneys paid thereunder,to the

SeMer shall, at the option of the Buyer, be applied to the then unpaid balance

>urchase price applicable to the Locomotive in .respect of which such insur^,

2 moneys shall be paid or, upon delivery to the Seller by the; Buyer of proof-

isfactory to the Seller of the proper replacement or repair of such Locomo-

e, be paid over to the Buyer. No insurance or payment of insurance moneys

account of any loss or damage to any of the Locomotives shall affect the ...'

igations of the Buyer as provided in Section V hereof.

of

anc

sat

tiv

on

obi

tit

anc

to

prc
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SECTION VII. The Seller shall and hereby does retain:the full legal

le to all the Locomotives until the Buyer.shall have made all the payments

shall have kept and performed all the agreements in this,Agreement provided,

be made, kept or performed by the Buyer, notwithstanding the delivery ofvthe

Lojomotives to, and the possession and use thereof by, the Buyer as herein

vided. Any and all replacements of the Locomotives and of.parts thereof*

additions thereto, shall constitute accessions to the Locomotives and be

subject to all the terms and conditions, of this Agreement and included in the

te

pa

thi

•m "Locomotives" as used in this Agreement. When and only when the Buyer:has

d the full purchase price of all of the Locomotives, with interest accrued-

>reon, and has made all other payments as herein provided, title to all the



Locomotives shall pass to and vest in the Buyer.without further .transfer or act
\ ' ' • * -

on tie part of the Seller, except that the Seller shall, if requested by.the
' ' ' '''':' f - •'

Buyer* so to do, execute and deliver to the Buyer at the Buyer's expense a bill

or bills of sale of all the Locomotives, transferring to the Buyer.all the

Selljr's right, title and interest in and to the Locomotives* fr&e and clear :of

all liens and encumbrances in favor of the Seller or any one clailming under or

agaiist the Seller (other? than any liens and encumbrances against the Seller

arising from the Buyer's use and possession of, .or interest in, ;the Locomotives),
I • •

together with all rights and claims* in respect of the title to the Locomotives,

of the Seller against any predecessor in title of the Seller, and covenanting

thai! the Seller has,not done or knowingly suffered to be done anything whereby

the Seller's right, title and interest in and to the Locomotives have been

subjected to any lien or encumbrance, and shall execute for record or filing in

pub ic offices such instrument or instruments in writing as may.be necessary or

appropriate in order then to make clear upon the public records the title of:the

Buyor to all of the Locomotives under the laws of any jurisdiction.

agr

and

for nance and the Buyer agrees to repay/promptly after such notice all expenses

so

SECTION VIII. If the Buyer shall refuse .or fail to .perform any

iement herein on its part to be performed, the Seller may,perform the same-

give to the Buyer notice in writing of-the expense incurred in such per-

incurred with interest at the rate applicable to the purchase ipr'lce of -the

Loomotives,

th1
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SECTION IX. The Buyer shall not-assign or transfer any interest in

s Agreement without the written consent of the Seller first had and obtained,

assignment to a railroad company which shall acquire all or substantially

the, lines of railroad of the Buyer.and which, by execution of an appropriate,

trument satisfactory to the Seller, shall assume and agree to perform each^

all the obligations and covenants of the Buyer.hereunder shall not. be

med a breach of this covenant. The appointment of a temporary receiver or-

reivers in equity or a temporary trustee or trustees in bankruptcy for the

' -TO- ' ' •• : '-' .'•- - .'•'...



Buye;

the

bree

rece

or for its property shall not be deemed an unauthorized assignment by

Juyer of its rights and interests hereunder and shall not.be deemed a

:h of this covenant but the appointment of a permanent receiver or

vers in equity or permanent trustee or trustees under any provisions.o

the bankruptcy Act or under any amendment or revision thereof for the Buyer

or far its property shall be deemed an unathorized assignment and a breach of

this covenant if (1) the Seller shall have demanded of the Buyer.in writing

that action be taken.in respect thereof and (2) within thirty .(30) days after

suc> demand neither (a) such permanent receivers or trustee or trustees shall

be cischarged, nor (b) such permanent receiver or receivers or trustee or

trustees shall adopt and assume and agree to perform each and all of the

obi gations and covenants of the Buyer hereunder pursuant,to due authority of.

the Court of his or their appointment.

SECTION. X. In case ; . '; -

(A) The Buyer shall make default in the payment of any

suJ payable by the Buyer as herein provided and such default shall continue

for more than thirty (30) days after the same shall become due.and payable,-or

(B) A default,shall occur under Section IX of this

Agreement, or ;

(C) The Buyer shall, for more than 30 days after the

ler shall have demanded in writing performance thereof, fail or refuse to

cor ply with any other of the terms and agreements herein on its part to be

kept and performed, or to make provisions satisfactory to the Seller for

sup compliance, , •

Then the Seller may, by written notice to the Buyer,

de

imnediately due and payable and upon any such declaration the entire .unpaid

ba

ar

:lare the entire unpaid balance of the purchase price of the Locomotives

lance of the purchase price of the Locomotives shall forthwith become due

d payable.together with interest thereon at the rate per annum set forth in

ragraph (1) of Subsection (B) of Section I Thereof to the date of such •

declaration and the aggregate of such balance of purchase price and interest



sha'

set

1 bear interest from the. date of such declaration at:the rate of interest

[forth in Paragraph \(1) of Subsection (B) of Section II hereof,..and the Seller

shall thereupon be entitled to reqover judgment for the entire unpaid balance of

the purchase price of the Locomotives so payable, with, interest thereon as afore-:

said, and to collect such judgment out,of any property of the Buyer wherever

situated. The Seller may, at its election (and, if before sale or lease or be-.

fore

of t

of i

paya
- •!
Loco

decl

by t

visi

such

resc

waiv

completion of other enforcement of this Agreement, all costs; and expenses

ie Seller incident to any such default and to the enforcement by the Seller'

•»e provisions hereof and all sums which shall then have become due and ,

ale by the Buyer hereunder, other than such part of the purchase price-of the

notives and interest thereon as shall have become due only because of a.

iration of default under this Section ,X as aforesaid, shall have been paid

ie Buyer and all other existing defaults shall have been remedied or pro-?

>n therefore satisfactory to Seller shall have been made,.then and in every

case, the Seller shall) waive any such 'default and its consequences and

nd and annul any such declaration, by written notice to Buyer, but no such'•„.

r, rescission and annulment shall extend to or affect any subsequent default

or inpair any rights.or remedies consequent thereon. If the Buyer shall make

default as hereinabove provided, then, at any time after such notice of declara-

tion of default arid during the continuance of such default and upon such further

notiie, if any, as may be required for compliance'with any mandatory requirements

of liw applicable to the action to be taken by.the Seller, the Seller at its ,

opticn may take or cause to be taken by its agent'or agents immediate possession
! • I i • " • '

of tfe Locomotives and may lease or sell, at public or private sale, the Locomotives

or ary thereof free from all claims of the Buyer at' law or in.equity, upon such

terms and in such manner as the Seller may determine but subject .to any mandatory

requirements of'law applicable thereto, either without or before or after taking

possession of the Locomotives and without hiving the Locomotives at the place: of

sale; provided, however, that the Buyer may;and shall :have a reasonable oppor- .

tunity: (1) in the case of any such public'sale,'to bid at such sale; .

(2) in the case of any such proposed private;salej to purchase ' ,

or provide a purchaser for the Locomotives, withi,n;t«n

'.-•' • • ' • '• -12-". :' l!" •'• ;: ' '••'•• ' . ' ' ' :.:'-> : J.'-



days after notice by the Seller to the Buyer of such.sale,

at the same or a better price than.that offered by the

proposed purchaser at such sale; and

(3) in the event of any such proposed lease^ to lease or.

provide a lessee for the Locomotives, within ten days

after notice by the Seller to the Buyer-of such.proposed,

lease, at the same or a better rental than that offered

b y t h e proposed lessee. : . . , . • •

Tp the extent not prohibited by any legal requirements'then in force and
•I ' ' ' " ' ' ' '•
applicable to such sale, the Seller may itself-bid for and become the purchaser

of the Locomotives or any of them offered for sale without accountability, to

; tjpe Buyer (except to the extent of surplus money received as hereinafter pro-••'

: vlded in the last sentence of this paragraph) and in payment of such purchase

','• price the Seller shall be entitled to the extent aforesaid to have credited on.

3(

ar

cc
1 fi

count thereof all sums due to the Seller from the Buyer- The proceeds(of

y such lease or sale after deducting all :charge's and expense:;, including

unsel fees, incurred in connection therewith shall be applied to the paymentV

rst, of the expenses of retaking, keeping and storing the Locomotives, and

cond, of the purchase price of the Locomotives and any interest accrued.

thereon, and third, of all other sums payable by the Buyer,hereunder. If any

: surplus of-such proceeds remains after the ipayment of the sums hereinabove

me

;tiv

itioned, the Seller agrees to pay such surplus: to the Buyer; and in case of.

ieficiency, the Buyer agrees to'pay-such-^deficiency-forthwith to, the Seller.

In case the Seller shall .•rightfully demand possession of the Locomor

es or lease or sell the Locomotives pursuant'to this Agreement, and shall

reasonably designate a point or points upon the Tines of railroad .of the Buyer

.for! the delivery of the Locomotives to it,or to the purchaser.or lessee of the

Locomotives, the Buyer will, at its own expense, forthwith .and In the usual

man

or

.or

ner and at the usual speed cause the Locomotives to behoved to such point

joints and wiIT there deliver the same to the Seller or to such purchaser .

lessee and the Seller or such purchaser or lessee shall have the right.to

entpr upon the premises of the Buyer and retake the Locomotiveswherever the



•ne may be found and to.store the Locomotives upon the premises, of .the Buyer,

thout.charge, until arrangements;for the removal thereof:can conveniently be

The assembling 'and delivery of the Locomotives by the Buyer.upon the

e by the Seller of Seller's remedies .in the. event of default,as herein-*

tie. 1

>rcise

be ore provided are of the essence of this Agreement between the parties, and

upijm application to any court of equity having jurisdiction in;the premises,

Seller shall be entitled to a decree requiring specific performance of such

acits. The Buyer agrees that neither upon the retaking of-the Locomotives by the

Sejjler or the purchaser or lessee thereof in the eyent-of a default hereunder by;

; th< Buyer, nor;as a condition precedent to such retaking shall the Seller be

; required to refund to the Buyer any portion of the purchase price of the Loco-;.

Jives theretofore paid by the Buyer and the Buyer expressly waives any right

lit nay have by law or by statute to the return of;any part of such purchase price

;upoi the retaking of the Locomotives by the:Seller or such purchaser,or lessee"

•eof as aforesaid. The sale, lease or retaking of,the Locomotives shall not

iaffbct any right or cause of action which the Seller may have or release the

Buy sr from any obligation pr liability upon or under this agreement..,

The powers and.remedies herein provided'in,case of default are.not to

jxclusive of any other powers or remedies now or hereafter existing at-law or

quity or under any statute. No delay or,omission of the Seller in the

cise of any power or remedy shall be deemed to be. a waiver:of any default or

he right to exercise such power or remedy,,nor shall the acceptance by the

er of any security or of any payment of;or onliaccount of any installment.of

purchase price of-the Locomotives or of'interest thereon maturing or ac-

cruing after any,default or of any payment on account-of any past default be

deenjed a waiver of any right to take advantage of-any other past.or any future
i . . • ' . ' ' . ' • . ' • • ' ' •''' . ' ' • ' .

default. ••'.".. • . . • • '»'' : ' • •. - ; . .
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SECTIQN:xr, The Seller shall defend any suit or proceeding brought,

ist the Buyer so far as based on.a claim that equipment ofSeller 's speci-'

tion, or any part thereof, furnished under tfvis contract constitutes an ;>
' / • • , • • • • • . . . • ' • , ' . • • ; • '

. ••:/: - . ' ' • ' • '-14-,' ' " . ' ' - . ' • • • • • ' : : ' • ̂  • - . • • . : • •
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us

infringement of any patent, if notified promptly in writing and given authority,

information and assistance (at Seller's expense) for the defense of.same, and

th|e Seller shall pay all damages and costs awarded therein against.the Buyer.

In case said equipment, or any part thereof,. is .in such suit held to.

cohstitute infringement and the use of said equipment or part:is enjoined, the

SeRler shall at his option and at his.pwn expense, either procure for the Buyer

this right to continue using said equipment or part, or replace same with npn-

inffr inging equipment, or modify it so it becomes non-infringing, or remove the

ertttire equipment and refund the purchase price and the transportation andVlnstaV

tion costs thereof.

The Seller wi l l not assume liabili ty for patent infringement by reason

ofl purchase, manufacture, sale, or use of devices not,included in and covered by

i'tfe specification.

The foregoing states the entire liability of the Seller for patent

infringement by said equipment or any part thereof.

SECTION XII. Seller warrants to the original;user that the Locomo-

ves are of the kind and quality described in the specification referred to

and are suitable for the ordinary purposes; for which ,such equipment isherein

ed. .

Seller further warrants each Locomotive to be free from defects in

material and workmanship which may develop under1 normal use and service within

tvio years from date of delivery or before the Locomotive has been operated

250,000 miles whichever event shal l . f i rs t occur. Seller agrees to correct

s;» ch defects, which examination shall disclose to Seller's satisfaction to be>

defective, by .repair or replacement F.O.B.^factory and such correction shall

constitute ful f i l lment of Seller's obligation with respect to such.defect

unjder this warranty. i;
 ; : ;



to

ito

the

Seller warrants specialties not of its own specification or design

:he same extent that the Suppliers of such specialties warrant such items

,eller. ,'. :. ' ' ';" ' ' ' . .. . ' :iv • - •••' ' •"•:. • / •;// '• < ,

There are no warranties, expressed or implied, made by Seller except

warranties set out above. *

app

con

SECTION XIII. The Buyer shall at its expense promptly cause this

•Agreement .and any supplements hereto and the! first assignment thereof to be

t registered or recorded in the State of Kentucky and in any other State

in tohich any of the Locomotives shall be used or with the Interstate Commerce

Commission pursuant to Section 20 (c) of the Interstate Commerce Act; and the

Buyjr shall at its expense, from time to time, do and perform any.other act,

and will execute, acknowledge, deliver, file, register and record any and all

further instruments required by law or requested by the Seller for the purpose

of >rotecting its title and rights or carrying out the intention of this Agree-

ment; and the Buyer fyill promptly furnish to the Seller certificates or other

evidence of all such; filing, registration an;d recording, satisfactory to the

Set er, together with the opinion of counsel to the Buyer that such steps have

beeh taken as aforesaid.

SECTION KIV. Any provisi'on of this Agreement prohibited by any

icable law of any State, or which by any applicable law of tiny State would

ert this Agreement into an instrument other than an agreement of conditional

-16-
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e, shall as to such jurisdiction be ineffective^ without.modifying the

aining provisions of this Agreement. Where, however, the conflicting pro-

ons of any such applicable law may be waived, they are hereby waived by

Buyer to the full extent permitted by law.

SECTION.XV. No delay or omission in the. exercise of any power or.

edy herein provided or otherwise available to the Seller shall impair or

jet the Seller's right thereafter to exercise the same. Any extension of

for payment hereunder or other indulgence duly granted to the Buyer.shall;

otherwise alter or affect the Seller's rights or the Buyer's obligations

eunder. The Seller's acceptance of any payment after it becomes .due here-•.

er shall not be deemed to alter or affect the Buyer's obligations, or the

er's rights hereunder with respect to any subsequent payments: or default,

rein. • • ' ' • • ' - ' ' . ; ' " ' " . • • ' • . : ' • ' '

SECTIONXVL There are no understandings, agreements, representa-

is or warranties, express or implied, not specified or referred to herein,

modification of any of the terms or conditions of this Agreement: shall be

d in any event, and :the Seller and Buyer expressly waive the right to rely

reon, unless made in writing duly executed by the Seller and Buyer*.

:•./,.; ...;'• SECTION XVII. The terms of this Agreement and all rights and; .

gations hereunder shall be governed by the laws of the State of Kentucky;

vided, however, that the parties hereto shall.be entitled to.all rights: •

ferred by Section 20 (c) of the Interstate Commerce Act,

'SECTION XVIII. "• This Agreement shall inure to the benefit of and

iin binding upon, the successors and assigns of the parties hereto,

jectively.-: :' ':' ';''" '• . " ' • :- • ' . '• ••• . •:--: ••" ' .' \ ••.:' .-. .•

SECTION XIX, Any notice hereunder to the Buyer shall be deemed to be

)erly served if delivered or mailed to the Buyer at 2910 ;Nprth Western Parkway,



L.6 tisvilie, Kentucky, 40212, or at such other address as may have been furnished

writing to the Seller by the Buyer. Any notice hereunder to the Seller shall

be1 deemed to be properly served if delivered or mailed to General Motors Corporar

>n, Electro-Motive Division, at LaGrange, Illinois* 60525, .or at such other

iress as may have been furnished in writing to the Buyer'.by the. Seller. Any ,

tice hereunder to any assignee of the Seller or of the Buyer shall be. deemed

be properly served if delivered or mailed to such assignee o.t such address as

t have been furnished in writing to the Buyer or the Seller, as the case may.be,

such assignee, ' '

SECTION XX. This Agreement may be simultaneously executed in,:several» ' • ' " .
unterparts, each.of which so executed shall be deemed to be an original, and

ch counterparts together shall constitute but one'and the same instrument. .'

t(

m<

tl

m

though this'>Agreement is dated for convenience'. Sept. 1,197!?,the actual

te or dates-of execution hereof by the parties'hereto is, or are, respectively,

e date or dates stated in the acknowledgements'hereto annexed^

IN WITNESS THEREOF, the Seller and the Buyer have caused.this.instru-

nt to be executed'in their respective names by their respective officers,,

ereunto duly authorized, and their respective corporate seals to be.hereto

fixed, duly attested, as of the day .and year.first above written.

GENERAL MOTORS CORPORATION
(Electro-Motive Division)/

By.
Vice President

.-,18-



AT

KENTUCKY & INDIANA.TERMINAL
RAILROAD COMPANY

ST

CO

Pu

C

EST:

K. I. Williams
Secretary

: OF _

INTY OF

> 1 i c duly commissioned, qual i f ied and acting w i t h i n . and for the State and

SS

I, %^L A. fj^,, ; , a Notary

jnty aforesaid, do hereby certify that on _ ' /M^^e^J^ /S > 1972»

Fore me, the subscriber, a Notary Public as aforesaid, personally appeared.

said County of $fei/j^ • _ _; / ; • . ,

. Vice President of

neral Motors Corporation, one of the corporations which executed the fore-,

ng instrument in w r i t i n g , bearing the date of Sept. l,. .I972',whose name is

gned thereto and said . /^, &. i^j^-f^-^rf^ _who

i | < I personally well-known to me as Vice President..of General Motors Corporation .

aid being by me .duly sworn, and I h a v i n g f irst made known to him the contents

o:1 said instrument, •• did depose and say that he resides at . ' _' ___ '; '

at he is Vice President of said General Motors;Corporation, one of the

irporations described in said foregoing instrument, authorized by said corpora-

on to execute and r acknowledge deeds-and 6ther wri t ings of said corporation;

at he knows ; the contents of said instrument; that he knows'the seal of said

rporation; that one of the seals affixed..to said instrument is the corporate

al of said corporation; that said instrument was signed sealed and.del ivered;

him as Vice1 President in behalf of said corporation ,by its authority, duly

. ! i • - • : . -19- ' • ' • ' ' • ' - - • ' • : . ' . - . ' • • . •
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en, and by authority of its Board of Directors; and that he acknowledged

d foregoing instrument to be the free and voluntary act and deed of said

eral Motors Corporation.

IN TESTIMONY WHEREOF, I have hereunto subscribed by name and affixed

notarial seal the day and year aforesaid.

Notary Public:
My Commission Expires^

VTE OF KENTUCKY )

JNTY OF JEFFERSON.)

I.

) SS

,:, a Notary Public

|ly commissioned, qualified and acting within and for the State and County

bresaid, do hereby certify that on t£^ . /-y.
f

» 1972,• •

fore me, the subscriber, a Notary Public as aforesaid, personally appeared in

id Jefferson .County, Kentucky, Joseph j. Gaynor, President of the Kentucky &
! i

di ana Terminal Railroad Company, one of the corporations which executed the

regoing instrument in writing, bearing date of; Sept. F, 1972, whose name is

gned thereto, and 'said Joseph J™ Gaynor, who is personally well-known to me

President of the Kentucky & Indiana Terminal Railroad Company, and being by .

duly sworn, and .1 having first made known to him the contents of said instru-

nt, did depose and say that he resides at 2550 Dundee Road , Louisville ,

intucky, 40205 ; ;i that he is President of said. Kentucky & Indiana Terminal •••

lil road Company, one of the corporations described in said foregoing instrument,

rthorized by said corporation to execute and acknowledge deeds and other writings
i 1 1 . . • . - ,

F said corporation; that he knows the contents of said instrument; that he knows

ie seal of said corporation; that one of the seals affixed to said instrument is
' • - . ) , " " i , i

e corporate: seal pf said corporation; that ; said instrunent was signed,. ' \ -•''•. *i . . • ' • .. . •
aled, and delivered by him as President :in behalf of said corporation by its

' . - - • - . . • ' ' . ' ' - • ' * .

thority duly given, and by authority of its, Directors; and that he acknowledged



« • • •

said

Kent

affi

foregoing instrument,to ba the free and voluntary act arid, deed of said

cky & Indiana Terminal Railroad Company. ;

' . . .-I ' ' •

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and

ced my notarial seal the day and year aforesaid.

Notary Pub ni c
Commission Expires,̂ .,

6, 1976

-21-


