
- . EQUIPMENT LEASE ' . ' . . ,L v :J

LEASE NO.' 245'
. - .' • ' APR 3 01979-1 ?

. EQUIPMENT LEASE'dated as of April 30, 1979 between McDonnell Douglas

Finance Corporation (hereinafter called "Lessor"), a Delaware corporation
' •''". -. '1 - •' :•'•'" - '

having a place of business at 3855 Lakewood Boulevard, Long Beach,
• . , "•'' . • ' ' * W ' • • X . . ; . . '

California 90846, and National Railway Utilization Corporation, a South

Carolina corporation with its principal place of business at 1100 Centre

Square E., 1500 Market Street, Philadelphia, Pa. 19102, and Pi.d̂ ns

Railroad Company, a South Carolina corporation with its principal place of

business at 402 Cedar Rock'St., Pickens, S,C. 29671 (collectively called

"Lessse"). • - . . - . • . " ! . . - ' ' '

In consideration of the"mutual covenants hereinafter contained, Lessor and
Lessee agree as follows: " > ' .... . '
1 • DEFINITIONS - The following terms shall, unless the context otherwise

\requires, have the following meanings for all purposes of' this Lease: •
(a) "EQUIPMENT*Vmeans.;the equipment described on each__Rental_Schedule
now or hereafter exediied. pursuant •'"to this Lease, an '̂owned^or to be
owned by Lessor and leased by Lessor to Lessee or ordered by Lessor
for lease to Lessee as,;provided herein.

(b) "ACQUISITION COST1,1 of any item of Equipment means an amount equal
to the sum of (i) the "purchase price of such item of Equipment paid by
Lessor, plus (ii) any. excise, sales and use tax on or with respect to
such item of • Equipment', plus (iii) any costs, expenses, and fees paid
or ihcurred by Lessor in obtaining and transporting such item of
Equipment to Lessee.;:,;'-;1'

(c) "OEmFICATE OF;INSPECTION AND ACO^IANCE" means a certificate
substantially in the''form attached hereto and marked "Exhibit A" to be
executed by Lessee,- and-dated the date of Lessee's acceptance for
lease hereunder of any. Equipment delivered to Lessee.

, (d) "RENTAL SCHEDULE" neans a schedule to be executed by Lessor and .
Lessee, substantially in the form attached hereto and marked "Exhibit
B", setting forth a full description of Equipment to be leased
hereunder, its Acquisition Cost, the amount of rent payable by Lessee
with respect there to;-; the. lease term thereof, the Lease tonnencernent
Date with respect thereto, and such other details as Lessor and Lessee
may desire. ' • • ,-£:.:;v " • ' • '"

(e) "CASUALTY OCCURRENCE1' and "STIPULATED LOSS VALUE" shall have the
meanings specified in Section 13 hereof.



(f) "EVENTS OF DEFAULT11* 'shall have the neaning specified in Section :. .
18 hereof, -•*., -v". 'W ..... ̂ ^'^ , .'' • ' •

'* .*• .. -V "• ' • • " •' • •
• (g) "LEASE COMMENCEMENT DATE" with respect to an item of Equipment
means the date of the eownencemant of the lease term of such item, and
shall be the date such item is accepted by Lessee for lease
hereunder. ' v -'*' ' .• '".•'- ' ' • '• -. ' / .''-•' .'

. . . . .
2. • AGREEMENT .K3R IJ5ASE. OF ..EQUIPMENT- Lessor, shall.' lease .to Lessee, and - -:

Lessee shall "lease f ran Lessj^smch 'Equipment' as may be mutually agreed, -in
the jnamer^andjimcn.-!^ in '.this Equipment ' • , .
Lease, -Lessee shall ' evidemseg'lts vrequest . to Lessor to order particular .-•
items of Equipment .for ;r lease! to' 'Lessee hereunder, by executing and deliver-
ing a Rental' Schedule* foj''such,:Equipment to. Lessor.. Lessee's execution of
such Rental Schedule shall obligate Lessee to lease the equipment described
therein from Lessor, , \ ;

:/.3.•-•'. DELIVERY 'AND 'AOCErTANCfe^OF^EQUIPMENT;'~ Lessor and Lessee understand :.-./•'
•\\^t^^reac^8^tweTc or '"venSprfof the EquipoBnt "will deliver the' Equipment.
:: to .the'plaoe/bf delivery':'specified.in\tJie-/Rental.Schedules and such'. - , . ' - . . . . "
". delivery .^shMI-te deemsdVt^ by Lessor to •".
: Lessee/ hereunder.. Lessor vhereby'/autiKjrizes Lessee''as its "agent to accept/;;'
for Lessor, .and in. Lessor'sVname'i';. the* Equipment •..from 'said 'manufacturer or .'"..

.. vendor-upon ;deliwry.^ Lessee''shall cause an inspector '.'
or inspectors'."of l£ssee')tQ.;linspect the". Equipment,' and'.if it -is found .to' be '
acceptable,/to accept delivery! of such Equipment and execute and deliver to

•'••Lessor 'a Certificate'of-.Inspection, and Acceptance'' stating that such Equip-';
ment has been .inspected; and..{accepted on behalf of ".Lessee and Lessor' on the '
date of such Certificate and.TisT marked IQ accordance with Section 8 hereof,
whereupon such Equipment shall; be deemed to have been delivered to and •
accepted by Lessee and shall:ber subject thereafter to all the terms and
conditions- of. this Lease, y^t.v^'vv:/'/ • , . ' ' " ' • . . • •

.•XVL»..-&V•*:•',:&'•"&?.
4,, NO WARRANTIES BY LESSOR'£yAs .between Lessor and lessee, Lessee's :• •"

;. '• acceptance for _ lease hereunder 'of any. Equipment as evidenced by Its' . ' •
execution of a Certificate: of;Inspection and Acceptance with respect

' thereto shall constitute ..Lessee's acknowledgement that such Equipment: (a) .
Is of a size, design, capacity "and manufacture acceptable to Lessee for
lease hereunder, (b) is suitable3for Lessee's purposes, (c) is in good
order, repair, and condition̂ 1 'and (d) is subject to all of the terms and
conditions of this Lease. ; LESSOR HEREBY MAKES NO EXPRESS OR IMPLIED
WARRANTIES OR REPRESENTATIONS' AS TO ANY MATTER WIATSOEVER, INCLUDING
WITHOUT LIMITATION, THE TITLE TO, OR OONDITICN OF, ANY EQUIPMENT, ITS

• MEROIANTABILITY OR FITNESS TOR ANY. PARTICULAR PURPOSE. In no event shall
.any defect in, or unfitness of,' any Equipment relieve Lessee of the
obligation to pay rent or to make any other payments required hereunder or
of any other obligation hereunder. . Without limting the generality of the
foregoing, Lessor shall not :be liable for any defects, either latent or
patent, in any of the Equipment, .or for any direct or consequential damage
tiierefrom, and shall not be Liabie to-Lessee for loss of use of any of the
Equipment or for any interruption in Lessee's business occasioned by
Lessee's inability to use any;of the Equipment for any reason whatsoever,
So long as no event of default exists, Lessor will, at Lessee's expense take
any reasonable steps within its power to make; available to Lessee any
manufacturer's or similar warranty applicable to the equipment and make any
assignment or other transfer of .rights in and to such warranty.

-' ' - ' '!'"'''',. . • _9_



..,••• . - • . .•,',»»:». • S ' ' :: ' ' -' •,

• 5. LEASE TERM - The lease ,term of each item of Equipment, shall commence'on
the Lease Commencement Date '.thereof and shall, unless sooner terminated •
•pursuant to the provisions of Sections 13 or 18 hereof, be for the period "..
specified on the Rental Schedule therefor including the number of days
.retraining'in any partial first period if the Lease Contnenoement Date occurs-
on other than the first day of•a regular rental period. As outlined.in
.'":Section 22 hereof Lessee may;: extend the lease- term of. each item of •='••-".' .-"''
Equipment for the extended ;terffl(s) specified on the Rental Schedule . r
therefor by giving. lessor •''•.written no tice of Lessee's intention to so extend
at least J 80 days ;prior;; to ."the expiration of the original term and each

- succeeding extended ;,terra, '•'. provided''.that at the 'time'of the giving of each '••.
Vsuch notice no Event of Default: hereunder has occurred and is continuing
arid provided that the lease 'term of such item of Equipment has not been
"sooner terminated as •aforesaid. • Notwithstanding the foregoing, the
provisions of Section 10' shall "apply as between Lessor and lessee with
respect to any Equipment from the time the Equipment is ordered by Lessor,
Lessee' hereby '/authorizes Lessor." to. 'insert the Lease Commencement Date for , • •
an item of .Equipment on the''Rental Schedule therefor when such item has'
been accepted by Lessee' for,.-lease hereunder. The words; "lease .term"-as

; used in this Lease shall,, for,,all purposes of this Lease, and unless the" •'''
. context otherwise requires,'be'deemed to include each extended term .' /' •;
referred .to'above. * ' - " . '•" V ••'.. •'-.•,.. • -....-•. :

6. . RENT.-' Lessee's obligation to pay rent, for each item .of Equipment shall
. commence -on' the Lease CooEnencement Date 'thereof.-; Lessee agrees to pay '' ''.
Lessor throughout the lease "term of each item of Equipment, the rent
specified for each item of Equipment on the Cental Schedule therefor. :If
the Lease Conmencement Date; of;an item of Equipment occurs on other than. ,
the first day. of a rental period, /the rent for the partial first period of
the lease term of such item -shall be determined by dividing the amount of ,:
regular period rent for such; item by the nuriber of days in a regular rental
period and multiplying,the 'quotient by the number of days remaining in said
partial first period, including the Lease Conmencement1 Date, and such
partial first period's..rent;shall be payable with the first full period's
paynent of rent. -Lessee "-hereby; authorizes Lessor to insert-the amount of
such partial first period'ŝ rent for each such item of Equipment in the
Rental Schedule therefor when';''such item has been accepted by Lessee for
lease hereunder. The rents; specified on the Rental Schedule(s) shall be
payable unconditionallŷ "without any deduction, counterclaim, set-off,'
further notice or .demand, and together with all other payments due under
this lease shall be payable directly to Lessor at Lessor's address or to
such other party or at sueĥ jther address as Lessor may from time to time
designate in writing. .. ' .'.i';̂ ;-* .

, 7, LESSEE' S RJpRESEMMlONS' AND RAJRRAMTES - Lessee .represents and
' warrants .that (a) at the time Lessor. becomes owner of the Equipment, the ' '
Equipment will not have been placed in service by Lessee; (b) Lessee is a
corporation legally incorporated and validly existing, in good standing,
under the laws of its state of incorporation set forth above, with full
corporate power to enter into this Lease and to pay and perform its
obligations hereunder; (c) this Lease has been duly authorized, executed
and delivered .by Lessee and constitutes the valid, legal and binding
obligation of Lessee, enforceable in accordance with its terms; (d) all
approvals have been received which are required from any public regulatory



body or from'any parent'or.affiliate of Lessee or from any person, firm or
corporation with respect to-the entering into or performance of this Lease;
(®) t**6 entering into 'and performance of this Lease by;Lessee, and the,
leasing of the Equipment hereunder by lessee, will not'result in any breach
of, or oonstitiite a default under"t or result in the creation of any lien, ,
charge, security'interest of'other enctrribrance in or upon any Equipment
pursuant .to, any indenture I mortgage, deed of trust, or other lien of any
nature whatsoever vjhichhow covers or affects, or which may hereafter.cover
or affect; any property or:1 interest "therein of Lessee,' .or which now attaches
or hereafter will" attach to the Equipment leased hereunder or which in any
manner affects or 'will affect adversely Lessor's right, title and interest
therein; (f) there axe'no,'suits or proceedings pending, or to the knowledge
of Lessee.-threatened,, in any 'court or before any regulatory commission,_ . -
board or other administrative' governmental agency against or 'affecting
Lessee, which will have "a material adverse effect on the financial
condition or business of Lessee; (g) that, taxes due from Lessee have been
paid and Lessee's'financial, condition as represented in the financial'
statements dated September 30,' 1978 has not materially changed since that
time; (h) the execution and'delivery of this lease, and all docxinents
entered into in. connection with this lease have been duly authorized by all
necessary corporate or other̂ action and, ..except as provided under Section
20 (c) of the Interstate..Gcntneirce Act, do not require the consent, approval
or withholding of objection by any person, party or governmental agency
(except approval by Lessees' officers and directors) and, assuming proper
execution by Lessor, this .Lease and such other documents constitute legal,
valid and binding obligations of Lessee enforceable against Lessee in
accordance with their respective. terms; (i) that Lessee will file and
record this Lease with the Interstate Commerce Comnoission pursuant to
Section 20(c) of the Interstate Conmerce Act and deposit this Lease with
the Registrar General of Canada pursuant" to Section 86(1) of the Railway .
Act, and give notice of such deposit in the CANADA GAZETTE pursuant to such
Section 86(2); and (j) thatV.no other filing, recording or depositing or,
any notice .thereof is necessary to protect the Lessor's title to the

. equipment in the United States of America. " ' " •:- •";'.'•

8. IDMELFICATICB MARKS'-'Lessee, at Lessee's expense, shall cause each
unit of equipment to be "kept-'lumbered with its road number as set forth in -
the Rental Schedule with respect thereto and .will keep and maintain,
plainly, distinctly, permanently and conspicuously marked by a plate or
stencil printed in contrasting color upon each side of each unit of
equipment in letters not less than one inch in height as follows:-

ftMdDonnell Douglas Finance Corporation, Owner and Lessor
under a Lease Agreement filed and recorded with the
Interstate Conmerce Commission pursuant to Section 20(c)
of the Interstate' Conmerce Act."

with appropriate changes thereof and additions thereto as from time to time
may be required by law in order to protect the title of the Lessor to such
unit of equipment, its rights under this lease and the rights of any
assignee of Lessor hereof, Ihe Lessee will not place any such unit of
equipment in operation or exercise any control or dominion over the same
until the required legend shall have been so marked on both sides thereof
and will replace promptly any such names and word or words which may be
•removed, defaced or destroyed. ' The Lessee will not change the road number
of any unit of equipment except with the consent of the Lessor and in . ;

' • • • ' , . . : . ' . . ' • ' • • - 4 -



. . - • - . . . . - . . .
accordance with a statement :of new road numbers to be'.substituted therefor,
vMch consent and stataiEntVprevioxisly shall have .been filed with the
Lessor by the Lessee and filed, recorded or deposited in all public offices
•where this lease shall,.have; been filed, recorded or deposited. .. ; •

• •• • • - • , . • . - - .'^ jf ,:.",• , . . . . " • . «

-Except as above provided ̂-Les'ŝ . will.. pot .allow/tiie' 'name of .any person,- "• • •
association or corporation to, -be placed on the equipment as a designation
that might be interpreted ...as 4. a' claim of ownership; /provided, however, .that
the. Lessee may cause, tie ̂equipment" to be lettered with' the names or «y-»." '"'
initials or other iraignia-'cratoinarily used by Lessee on railroad equipment
used by them of t±e.'sanB''or;'.:a?'sind-lar type for convenience of
identification. ... Lessee "snalll'lndennify Lessor, and any assignee of Lessor'
hereof -against any liability, "loss or expense incurred by any of them as a,
result of the aforesaid 'narking of the equipment with such name, initials
or insignia. "'-.. ' ' . " "••. .-'.- .•':••'••.." •

" ' • • - • " • ' ' x * * • ' • '

9 ••. "ISjgD'jCAj^ - Lessee 'agrees to pay promptly' when due, and 'to •''"'. •
indemifŷ and hold Lessor harmless from, all license,' title and registra-' .. •
tion fees whatsoever; ' allv'.-leyies, "'imposts', duties, charges or withholdings
whatsoever," and all sales »':£usê  personal. property, stamp and other taxes- •
whatsoever (together 'witiv.'any' "penalties, fines 'or interest thereon) ''whether
assessed, levied or imposed "by ';any -'governmental or taxing authority .against
or upon Lessor or otherwisê '. with -respect- to any Equipment or the purchase,
acquisition, ownership;'; delivery i leasing, possession, use,- operation, v . . .• .
control,. -'return or .'other-̂ diiposition. thereof, or 'the rents, 'receipts or
earnings arising tferefrbmjy'or̂ with respect' to this Lease', excluding, -
however, any federal , state or : local taxes levied on Lessor's net income,
as net income is presently ...determined under the Federal Internal Bevenue ,
Code.' In the event- any "'such 'fee si levies, imposts, duties, '.charges or' ,-. •'.'
taxes are. paid by Lessor j'v-or- if Lessor be required to collect or pay any .V
thereof, Lessee' shall- reirnburse; Lessor therefor (plus any penalties; fines ':
or interest thereon) promptly" upon demand. Lessor will file all personal

• property t̂ax . re turns, covering", the Equipment; '. and unless and until 'Lessor "
notifies Lessee in writing to the contrary, Lessor will pay the personal
property taxes levied or. --.assessed thereon directly to the levying ''''•;
'authority. .Lessee will-; ••promptly upon being invoiced by Lessor, reimburse
Lessor for the full amount. of such personal property taxes so paid by
Lessor. In the event Lessor should request Lessee in writing to pay such
personal' property taxes, directly, Lessee agrees that it will do so '
promptly, upon. receipt of such notice. All of the obligations of Lessee
under this Section with respect to any fees, levies, imposts, duties,
.charges,: withholdings and taxes (together with, any penalties, fines or
'interest thereon) assessed, 'levied, imposed or accrued prior to the
expiration or other termination of this Lease or the lease term of all
Equipment leased hereunder shall continue in full force and effect
notwithstanding such expiration or other termination and are expressly made
for the benefit of, and shall be enforceable by, Lessor.

10. TODEMNIFIGATiaj BY LESSEE - Lessee agrees to indemnify and hold Lessor
harmless agalEnst any and "all' claims, demands, liabilities, losses, damages
and injuries, of whatsoever kind, and all fees (including attorney's fees),
costs, expenses, penaltieŝ  and interest, relating to, resulting from, or
in any way arising out of ;•''•'. -"

(a) Lessor's purchase, acquisition and ownership of, and title to, "
- any Equipment; • • ;.:";. -

' . . ' * " • , » , - "-A1

' 'T .':«••,.



(b) the possession, maintenance, condition (including without
limitation, latent and other defects whether or not discoverable
by Lessor), use,, operation, control, loss, damage, destruction,
removal, re turn j, storage, surrender, sale or other disposition of
any Equipment }•.. _!.*•; •;,•;, .

(c) any accident to /connection with the possession, operation, use,
'••... , condition, control,'. return or storage of any Equipment resulting
;'. 'in damage to property or injury to any person;

(d) all costs, charges', .damages or expenses for royalties and/or
: claims and expenses of litigation, arising' out of or in any way

.'•: '• connected with''the "assertion of any claim or demand based upon
..'' .. any infringement or. alleged infringement of any patent, or other

_ ';-,"• right, by or in •'•respect of any Equipment j and '. ' ' •'.'•

-•:'• '"."." (e) strict liability;in_tort. '•'-.[•• . . ' . ' • • ' " •

The indemnification by .Lesseev under this Section 10 shall survive the
-payment of all'other obligations under, and'the termination of, this Lease
and the lease.term of all• Equipment leased hereunder. • •. •

11. USE OF EQUIPMEOT - -'Lessee; '-warrants and agrees that the Equipment will '
at' alTtiJifis .be used~and operated under aid in compliance with the laws of
the jurisdictions in ••which''the Equipment nay be' located. and operated, the
Interchange Rules of the 'Association of American Railroads, if applicable,
and in compliance with,all; lawful acts, rules, regulations and orders of
any judicial,-.legislative-'br,'-regulatory body having power to regulate or •
supervise the use of the .-Equipment including, but not limited to, the rules
and regulations of the Unite'd States Department of Transportation and the
Interstate Conmerce Conmission. Lessee further warrants and agrees that
the Equipment will be used- upon its lines or railroad or upon lines of •
railroad x>wr which Lessee'.has trackage or other operating rights or over
•vtoch railroad equipment of'Lessee is regularly operated pursuant to-
contract or upon other railroads in the usual interchange of traffic (if
such interchange is customary at the time); provided, however, that Lessee
will not permit the assignment of any Equipment to seivice involving the
regular operation and maintenance thereof outside of the United States of
America except for temporary use in the Domini.on of Canada in the ordinary
interchange of traffic. Lessee shall not permit any liens, charges or
encumbrances to be placed "on or levied against the Equipment other than
liens, charges or encumbrances placed thereon by Lessor or by persons
claiming against Lessor but not Lessee. Lessee agrees to procure and
maintain in effect all licenses, certificates, permits and other approvals
and consents required by federal, _state, county, municipal, or foreign laws
and regulations in connection with the possession, - use, operation and
maintenance of the Equipment,-"Lessee agrees that without Lessor's prior.-
written consent Lessee will not assign or transfer its rights under this
Lease, or sublease any of ..the Equipment, except and then only so long as
the Lessee shall not then be in default under this Lease (and subject to
this Lease and'to the rights-of Lessor hareunder, and without releasing the-
Lessee from its obligations" hereunder) Lessee may sub-lease all of the
equipment to a railroad provided that: (1) sxich sub-lease is subject to the
jurisdiction of the Interstate Commerce Commission; (2) that such
sub-lease shall be subject and subordinate to the Lease, and (3) the Lessee
shall notify Lessor of any'such sub-lease, specifying the equipment by car
nutiber and the. identity of the sub-lessee. In the event of the happening



of an Event of Default hereunder, lessor may, In addition to other remedies
provided for herein,- enforce the rights of the Lessee under any such
sub- lease for the account, of ...the Lessor in the Lessee's name.

12. IMPROVEMENT; mmmmcE 'AND' REPAID OF EQUIPMENT •- lessee 'will, at its •
own expense, -(a) 'raaint̂ Lin_.fl̂ l!quiphent in good and safe operating order,

' repair and condition, "and. in ""accordance with the requirements of any
ep̂ arrsrental\authcrity,v.dOTtestic'or foreign, having jurisdiction thereof,

- (b) will pay ; for.. all' fuel̂ service,.. inspections, overhauls, replacements, • •
, substitutions, * materials': ocvi ''labor necessary or desireable for the proper ..'.̂  .;'.
•;" use, repair, operation and naintenance of the Equipment, and (c) will keep . .

the Equipment protected ;'froni' the .elements when not in use.. Lessee/ at its ". •
'sole .cost and, expense,-, nay. '.modify' and mate: additions or improvements to the •'•••
Equipraent, provided that (i)' such alterations, modifications ,' additions or.-' . .
improvements do not eliminate, i.the multi-use capabilities of the Equipment, .or.
reduce the .value or utility/of ";the Equipment or impair the certification, •'';• .'"'-'

r performance,, safety,' quality',''- 'capability, '.use or character of the 'Equipment, •'.••'••
•' (ii) Lessee .promptly' notifies; Lessor in writing of the nature of .any such . .
alterations, -.modificat ions, ;: additions and improvement's, (which modifications,
additions 'and" improvements x shall', 'unless and until removed by Lessee at the.
request 'of 'Lessor,, autcmatically .become - the sole property of Lessor and .
subject to tte:. terns. of ;tMs. Lease, and included in the terra ''Equipment") and
(iii) upon t±e; termination'; of ; 'the lease ' term ' of any Equipment as to which such
alterations,::t̂ ificaticns,-:-additions and improvements have been made, lessee,
if requested to do so by '..Lessor̂  '-'.shall remove any such alterations, modifica-

'. •• tions, additions and improvements, and restore such Equipment to its original
; condition as of- the Lease ;'Ckmnencement Date with respect thereto, reasonable '
wear and tear only being' exce'pted. '

-.13. LOSS; 'DAM̂ OrtESqi -• Lessee shall bear all risks
•;\, 'of damage to, or loss "~6rTd¥str̂  during the lease

'terra thereof and until such Equipment lias been returned to Lessor pursuant
'-•" to the provisions of "Sections. "T 6" or 18; whichever is "applicable." Except as

otherwise herein expressly provided, no such damage to, or loss or. '•
•• destruction of, any Equipment ̂ shall impair any obligation of Lessee to
"' Lessor, under this Lease i'.- including j without limitation, the obligation to
;-". pay rent. In' the event , that any item. of equipment shall become lost, •

stolen̂  destroyed or irreparably damaged from any cause whatsoever, or if •
••• ' any item of Equipment or, Lessor's title' thereto shall be requisitioned or
seized by any governmental authority (each such occurrence being
hereinafter called a "Casualty Occurrence") . during the lease term of such ;
item and until such item has. been returned to Lessor in accordance with the
provisions of Section 16 or 18 hereof, whichever is applicable, Lessee
shall promptly notify Lessor, "in writing of such "fact, fully informing '
Lessor of all details .with respect thereto, and shall, within thirty (30)
days after such Casualty Occurrence , pay Lessor an amount equal to the sum

. . of (i) all rentals then due including rentals accrued on a daily basis to the
date of such Casualty Occurrence, (ii) the "Stipulated Loss Value". as set ..-.
forth in Schedule A or any .'subsequent Schedule which may hereafter be made a ,;

part thereunder computed as of the date of such Casualty Occurrence, (iii)
interest on the svxn of (i) and (ii) above from the date of such Casualty
Occurrence to the date of receipt of payment by Lessor at the rate of 12
percent per annum . (or the maxinxro per annun rate of interest permitted by law,
whichever is less) and (iv) . all other unpaid amounts due Lessor hereunder
pertaining to the Items of Equipment suffering such casualty. . Upon payment of
item (i) t̂ rawgh (iv) to Lessor, this Lease shall terminate with respect to
the equipment or part thereof .so paid.

. •",, " ,' -7-



Any', insurance "proceeds received 'as the result of a Casualty Occurrence .with" / ' •
respect to "an item of Equlprent shall be applied first in reduction of any • '•• •''.
then unpaid obligation of 'Lessee' to Lessor hereunder' .and 'secondly 'in reduction • -
of . lessee * s • obligation* to payjthe "Stipulated Loss .Value" for such item, if . / :.
not .already' paid by Lessee " ̂'Lessor j. or, if already paid by lessee, to the" ,-, -•••'•

_ _ reimbursement ;of Lessee for its payment of '.such "Stipulated Loss Value" and '":
t», " the balance of ' the insurance proceeds V if any,- shall be paid to. Lessee, if •• _". "• ,
^ , , - lessee is not';' then in default, hereunder.. '.In the event that 'ah item 'of Equipment
t'"*» has been damaged, but not irreparably. Lessee at the "option of Lessor shall:-' : ••

' ' " • • '

r _
r

. . , , - .-• . .
t»| ""V , - s (a) place the sane^in'gpod repair ,Vcondition and working order;, or' • •.•;;.;"..
V -'"'""- "^t '"„ '(b)« replace the same wifch^ lite' property 'in 'good repair, condition -and. ,'.-'i'-:-;:-.-
"""> , *' - 1 , •working order/4 which property shall thereupon become subject to ' • • " • ' ' , • • •

" * •1'***,'/''* this Lease/";- - : " ' ' ' • • ' • " • "
*

v i ,•• ' . " x * - -f -..;. \ - . - : . , , • • ~ ". . . .-. ' ' . ' .. .•' . . . • . • • , • . : . - ' :..- • :. -.
jjj ," In the event of such damage <idbich can'te' repaired 'or equipment vhicn.'can be:'; • ; ' • -
j^l . *.">"' replaced^. Lessor, shall ̂  if ^ no Event of Default' has occurred and continuing ; ' . ' -
j.* ( hereunder j' : :release to Lessee ''the proceeds of any instrcarice received, by-. .-'...-;>, \.^
J* ^Less^V^X^siAt- °f such damage for--' the . purpose of reimbursing' Lessee "f ̂ or "<• •' :: ;./.•
, , ^ " t±eVoo'sts;;'of '.repairing 'or'/rcstoring^si^,lt^/' upon receipt by Lessor '.of '^ . . ; • • ' ; • ' . * ]
] • evidence^ satis f ac tory, tptLasqr, that such" repair or restoration has"' beem
J -a coripleted ̂ ""'and1 an' invoice 'tiherefor. ' , ,' " ' .
» r , * V 4^^^^^^-4v ;-'i .^' ""^"*?^t" -'• ' , ' " , , '- '
' *'1 . - * 1 4»vX JMUAIJ BBPCiKTS -' Cto^br "before March 1 of each year, coimnencing with •
*'. Maw^-Y:"next7S>llowing.ti>2**H hereof, Lessee 'will- cause 'to be furnished

to Lessor "t
: if,' requested™ an" "accurate, statement,, as of the preceding January

£ 1VKa)'- showing'''. 'the amount," ,description..and\idanti^ items '.'>-'
and Equipment, that nay have;; suffered 'a 'Casualty 'Occurrence ' during . the': - '.V ;

 ;-. •'..•"'• '-. .
preceding '.twelve (12) months (or since; the 'date' of, this Lease, in. the 'case ;, ..' ,
of .the"; first '"'such statement)"; and such "other information regarding the
condition" and state of repair "of such 'items as Lessor, may reasonably''; ', . - . . '
request, (b) certifying that all items.' of Equipment have been marked as ' • .. ' '•
required by Section 8 hereof, ''and (c) certifying that all items, of
Equipment .continue ' to ' \renMn •mt±iin the" territorial limitations provided 'in™
Section 11 hereof. ; Lessor., shall have .the right at its sole cost and
expense,;.. by- its • authorized ^.riepre'isentatives .upon reasonable notice to ' •
lessee,- to-'inspect the-iteias'of Equipment and Lessee's records wi.th respect

- thereto, 'at : such tiroes' 'as 'shall 'be reasonably necessary to confirm to
: ';- ^ , lessor the existence and proper maintenance, thereof during the continuance
'."•'" of this Lease. '.,-•"• • ' • • ( ' • . ' ' •• . i, . ~»'.' r -̂..i .

'...'• ; ••" .'.';,' ','.'"•'
.' "• . In addition';- the Lessee will ' deliver or -cause to be delivered as promptly

,-: ' - as possible," but in ' any "'case ;̂ not later than 120 days after the end of its
.. ' • fiscal year," to' the Lessor', (a) -a consolidated annual financial report of

• ,:. - the lessee prepared in accordance with generally accepted accounting
".-.; / • • • principles consistently ;. .applied and audited and certified by a recognized

public account ing firm ,'.\<hich shall include, without limitation, a
- ' statement of income and retained earnings and a balance sheet, all in '
reasonable detail and satisfactory in scope to the Lessor, and (b) as soon

.'as available and to the ' extent "available , and in any event within 60 days
after the first, second 'and'; third quarterly accounting periods in each -
fiscal year of the Lessee ;,\ 'copies 'of the consolidated balance sheet of the
Lessee as of the end of such' accounting period and copies of related

• : • . - . ' ' " . . - : - . . v ~ • • . -8-



consolidated statements .of .income of the Lessee for the portion of the
j • fiscal year then ended with;" the - last day of such' quarterly accounting
1J f- ' period, all in' reasonable detail and satisfactory in respect to the
I1; it";" .Lessor. .; V". . ', t ,O . '• . • . .

f V, The "Lessor,'.at its sole "cost and expense, 'shall have the right to discuss
'j * ' the affairs, • finances and accounts of the Lessee relating to the Equipment

and to the transactions contemplated by the Lease and agreements in respect
,4 " thereto with the Lessee's officers, employees and independent public
I , • accountants. Further, Lessee .agrees to furnish Lessor from time to time ' ' •

and upon Lessor's request .such other reports as Lessee shall make available
-, in the regular course of its "business to its shareholders.

•'~-;^;;' 15. INSURANCE " - Lssseeid.il'maintain', at its sole cost and expense, at
:••;:••'. ;, all tines during the lease -term of any Equipment, and until such Equipment

-'•'"". '• "_'.'•. "has been returned to Lessor -in' accordance with the provisions of the
'-;. '••. _: "'':' Sections 16 or. 18, whichever is applicable, with reputable insurers
' /•'• ' -/"acceptable to Lessor (a) insurance in an amount not less than the

:; '. '';" ."Stipulated Loss Value" '(hereinbefore defined) of each such item of.
;•' . .Equipment leased hareunder,- insuring against loss arid/or damage to such
; ' ''Equipment 'arising out of'any risk covered by fire, windstorm, explosion,

•' ;A:. ; and extended, coverage and against such other risks as are customarily -
,- ':,"•'.: '.insured against by companies 'cwning property of a similar character and

'.•-' " .;. ,' / "engaged in a business similar to that engaged in by Lessee, and (b)
: •''••' comprehensive public liability and property damage insurance in amount of ••

• ten million dollars, single-limit coverage,' insuring against liability for
death, bodily injury and property damage resulting from ownership,
maintenance, use or operation of the Equipment. All insurance' policies
shall (i) name Lessor as an additional insured, with losses under the
physical loss and/or damage policies to-Tse payable to Lessor and Lessee

. ' (and also to an assignee of Lessor, if request by such assignee) as their
. .. • respective interests may appear, (ii) provide that the polici.es will not be
.'. _ invalidated as against Lessor (or as against any assignee of Lessor)

. t because of any violation of a condition or warranty of the policy or
"application therefor by Lessee,-and (iii) provide that.the' policies may
only be materially altered or cancelled by the insurer after thirty (30)
days prior written notice to Lessor and to any assignee of Lessor. Lassee

• shall deliver to Lassor, prior to the Lease Connencement Date for any item
of Equipment (or at such other time or times as Lessor may request) a

' • - . certificate or other evidence of the maintenance of all" such insurance
satisfactory) to Lessor, provided however, that Lessor shall be under no
duty to examine such certificate or other evidence of insurance, or to
advise Lessee in the event'- that its insurance is not in compliance with
this Lease. In the event of failure on the part of Lessee to provide and
furnish any of the aforesaid 'insurance, Lessor may procure such insurance •
and Lessee shall, upon demand, reimburse Lessor for all expenditures made
by Lessor for such insurance, together with interest thereon computed at
the rate of twalve percent (12%) per annum (or the maximum per annum rate
of interest permitted by law,.vAiichever is less), from the date of Lessor's
payment until reimbursed by-Lessee. The comprehensive physical loss or
danage insurance policy or;policies shall also provide that upon receipt by
the insurer from Lessor of any written notice of the occurrence of an Event

'' of Default hereunder, any proceeds payable by said insurer with respect to
any loss or destruction of,'or damage to, any Equipment, shall be payable
solely to Lessor (and to any assignee of Lessor, if requested by such
assignee) from the date of said insurer's receipt of such written notice,-
up to the date said insurer received written notice from Lassor that said

-9-



- .
Event of-Default Is ror longer continuing hereunder. Hewaver, -Lessor ' ''.
acknowledges that" Lessee^ snail -have the right to-self-insure the Equipment'
only with respect to*Casualty Occurrences,as outlined in Subsection (a) , .:. \
above as long as lessee's-net "worth shall'-be/at. least $6,000,000 and during ' ...'
any twelve (12) month period Lessee shalV'incur'.nb'.cash "loss of earnings' in'.-.
excess of $1,000,000. y*rf;|SV'̂ -̂ :-;.̂ S-̂ -:.: • .-•.^•-.:':•• .- '' '> ',->-::"'"O-

-" " . it-/ , *̂ i\:i:'-;\':̂ .̂/v̂ ;i.':;' '• .,?;:''<:̂ ';':-:.. ; :-<;/̂ .•:'••.-.;.'-̂ .'
16., RETURN OF EQUIPMENT -,"" Ofccn'-the •"termination'"or expiration 'of :the':'lease:;;:;'-'
term of any unit of :equipment, whether''%' the" passage of time or "otherwise, ..-;>-.
Lessee shall deliver each unit of equipment .-to Lessor "or its designee-or 'to-̂ c';
a subsequent lessee "at'a reasonable location/specif led by the Lessor within' :':J '•
60 days of-,.terminationiof the" lease'.--.- Lessee, will .'.use-; its best efforts to'-.!>>;
obtain" loads • for the- equijinentV;.' acceptable '-.to the Lessor, going in''the..' '•/''"; V
direction of "the lc<̂ tipn̂ ŝignated by/the Lessor;' provided that inuth'is /-".':'.:-
effort Lessee shall;not'givŴ prefefence' to the equipment subject to'this..",- '.'.'"'
lease and that Lessee shall'- not. discriminate against the. equipment "subject •.,'•••/
to.this lease. . ,In t±e';-event"pthat. any ̂ transportation charges are incurred- " .,."'.'
for-, the delivery--of-the'' equipment "to any'.loĉ ticn upcn-terndnatibnv'the -. .,.'•'•
••Lessee shall -bear-, the 'expense7"of "charges pertaining to' the transportation ;-."'
of, the equijroent for "a maximal; distance of 250 miles. In the event'that ;- • ;
the •equipment' is' delivered-.to"''.the' lessor,upon storage tracks'owned by the"-'. .-.'•
Lessee, "then.; the'Lessee' shall'̂ provide. to Lessor a maxirmjB of 90 days free '
storage of.̂ the equipment .upon".those .storage...tracks' and thereafter 'will . •..'-' _
lease/trade'space' to Lessor :;at':the current 'rental rate. In the event that
.•the'equipment--is- delivered'-'tq'the Lessor other than upon storage tracks
owned by the Lessee/, then at: the - request and at the expense of the Lessor, .
the Lessee .shall use its'.bejst.'e.fforts to obtain suitable storage tracks for :-
the equipment upon; suitabiê jbertps and the Lessee shall charge.no agency fee •
for tMs service". .-'At the/time'of delivery the equipment shall ba empty, " .'-"••

. free from residue, in t̂ *'?sanie""good order-and 'condition as.when delivered
to Lessee.' hereunder'/- normal̂ wear' and. tear.excepted, and in'the condition

' and "re pair required 'according-:, to. the Interchange Rules-of'the Association
.of American.. Railroads. ̂"lesisese'-'shall,. on "demand, reimbxrcse Lessor" for the ;. .
expense of .cleaning any item .of equipment that contaiis residue or'such. '• .'-•'•
other cost ̂ ĥich may'be'•.incurred'to place such item of equipment in'the ;. ".- - :
condition described abovê "j'During any storage period, Lessee will permit • /_'
Lessor or any per son "designated by it, including authorized representative '" '•'
'or representatives of'any1.-prospective purchaser of any such unit of - ••-: -.- -
. equipment • to, inspect the same."" • ', • •'• -. '. • '..'•' .. • • •'"'-•• "•• ••'• '•-••'/:.-

:Lessee further.agrees,, at.Lessor's request, to paint'over Lessee's markings ;
"on the unitsVbf equipnent-'upcri. delivery of. the equipment to Lessor., If any"
unit of equipment is not-.'.redelivered to Lessor or not delivered to a • -
subsequent-lessee'on, or'be fore "or 90 days after the date .on which 'the lease \
term ends, or. in the .event';,that .a unit of equipment so delivered is not in
the condition required by Biis_ Section 16, Lessee shall pay rental for .each ••
day that such unit of .equipment. is not 'delivered after the term ends'or - ' ''..
until such unit"-of equipmentris delivered.in the condition required/ at the '.
prorated quarterly rental rate .required under this lease. Lessee shall pay-'
to Lessor on̂ or before the_:>last'day of each month the amount Lessee is -
obligated. tô  pay to Lessor̂ fof "such month xmder this Section. (If Lessee
'is unable to. return, or is'"prevented from returning, any Equipment to
Lessor within 90 days after: the expiration or termination of the lease

. Germ, as required under this Section 16 hereof, for any reason whatsoever,
including, but not limited''to," the assertion by any third party of any
claim against such Equipment," or of any right with respect thereto, then,
in any such event, Lessee shall-forthwith notify Lessor in writing of'such
fact, such Equipment shall/ for all purposes of this Lease be deemed to



. . . . . . . .
have been the subject of ~a Casualty Occurrence, and.Lessee shall pay Lessor
the'r'aosounts provided in;Section 13 hereof, with respect to such Equipment, at
the, .tine, in the manner, and'with the consequences provided in such Section.)
•'In"addition to any other, indemnity provided herein and any payments to be .

"made" to Lessor hereunderi".'Lessee .shall also indemnify and hold Lessor '
"harmless from and against-al}.. losses,, damgeŝ .-.ijijiiri.es', liabilities, claims
.and demands ..whatsoever ̂'"'incltiding' those, asserted"" by .a subsequent lessee '
.arising'out' of :.or as a-resuit of such late delivery or "'failure to deliver'in
the"'condition- required. -• J-* ,,'•?,,'- '•_•,': .' ' '•',... .. • . - ; . • ' . - •

~ . • - . " / ' . - . ' ^ • • ' • , ' ^ • " ' V " " ' " S? . • * • - ' , " ' " " ' ' „ " ' - " ' ' . * ' ' " . . . . » • ' * • > -

' -;r. -"} ., ••:.-,- •'•^•^'.•••:-...';V':"'."T:' •• - •.. " * ^ n '•,* , • •' ' - ' '• ' . ' •'- • ' ' , '.

. 17 ..̂ .'-LESSOR' S OWNERSHIP-/-' lessee' ̂ acknowledges and agrees'that it'has" not, . ., .

."and.'..by.the executlorTof^thiai''.tease _' it.does .not have or'obtain, and by .••.-;•''•• -..
''paynEnts and.'perfortBance* hereuhder it'does.:not and will.not have W'obtain; _ •
vany;title;;to'the Equipmeipit:»";;-nor"any.' property right or interest, legal.or:- • • : • -
equitable'^ therein, except' its" rights 'as Lessee hereunder and subject to ";
the terms hereof. ,' .* ' . - ' » ' " • ' ;

: " ./^/'/"'. • • ' ' ,.:'"'".' -••••.' '•.'•'•':•
' ., " • " '•.,..;-.' „ ', *" V" "" ' " • ' • ' • ' " ' - ' ':'' " '. , ' ; . ' " ' ' ' ', •

.•18.*;-"1WFNrs_OF DBIEMJET -' If",* during' the continence of the Lease, .one'.;or':-V.
• inore .p£~£he lollowing events (hereinafter called "Events of Default") shall,,,-
. occur:t' ' . ' " _ ' • - . ^ ' " ^ a : , . ' " " • ' ' /•^••X'-CV''V- •-::..''-'•,„.• H• ;':;'/^-;

:'-:'

- . ' - ' , - ' . ' • , (a) Default shall be made'in the' payment of any •iTent-.hereunder,';of-;•.'".'-:•••••
'-•:;; ';_\'•':; •'?:,„, . default. shall:.,be irade:, in the., payment of .•'any,-obligation provided, -.'.-.. •.
„-' . '>» :>^'' ' "fcn:"in'lM,s-Lea^'^:and"any' such default shall;. continue, for .more -."•'..'"

: - • • • ; ; • : • . :•:; than'five (5)",'days''.'after written '.notice • thereof. to Lessee;

.-.';. "(b) Lessee shall defa\Ht'..in.the .observance and/or performance of any
••.' ;- ' . ,' other covenant,' condition and agreement on the part of Lessee to •

/.- • __; -•. be" observed and/or •.'.performed updef this Lease' aid such default
• /- :'." • • • " • shall continue for'thirty (30) days after the written notice from

;.-' ' ;. ' Lessor' to Lessee" specifying the_ default and demanding the same to
• • . be^remedied;..; : v :V:--"V' :"-;\ . ' ' : . ' " • • ' • . ; ! . •

; • •• (c). Any representation .or'''warranty'made by Lessee herein or in any-
"•' • docisrent or certificate furnished to Lessor'-in connection
''; • •• herewith or pur.suant hereto shall at any'.time prove to be

-• - •'•".-\ .,- incorrect' when^ made.'.- in any material respect;

(d) Lessee .shall mate'or.'perra.it any unauthorized assignmant or
•• ' • transfer of this -Lease or of Lessee' s rights and obligations
-' " • • : - ' hereunder,-"or,Lessee -shall make or permit any unauthorized

. sublease-or transfer."bf any Equipment, or the possession of
• ' ;;:" . Same " ':' '-»

(e) Lessee shall-nake'"an';'assignmant..for. the benefit of its creditors,
or '."cease, being, in "substantially' the' sane line or lines of
business-in whiclv.Lessee is presently engaged,, or cease doing

• ' business'as'a'-going concern, or become - insolvent or bankrupt or
admit-in'.writing1-its" inability to pay its debts as they'mature,'
or consent to.the."appointment of a trustee or receiver, or a
trustee or a receiver shall be appointed for. Lessee or for a

; ' substantial part of.-Lessee's property without Lessee's consent
'-• . ' and such' appointrnent' shall not be dismissed for a period of sixty

(60) days, or bankruptcy, reorganization, insolvency,
.arrangement, or.liquidation proceedings shall be instituted by or

•'. • against Lessee arid, if instituted against Lessee, shall not be

V - - - 1 - , ' -11- . - : " •



' discharged .or, dismissed for a period of thirty (30) days, or
":••"•- '•" :'_, 'Lessee's corporate "existence shall terminate; or ' •'•' .-
. • . : ' " „ , . - ' : ' . ' • • ' , ' • > »" * ' ' ' " J- ; . • ' •

" • / ' . .;,'•(£)'. Any obligation of 'Lessee' for the payment of borrowed money or for
the acquisition* ofk'assets-by .leased conditional sale or similar •
arrangement,, shall "not be paid or refinanced at maturity, whether
by acceleration or otherwise, or shall be declared to be due and
payable prior to\the stated maturity thereof by.reason of default
or other violationjof the terms' of any promissory note or •
agreement evidencing'or governing such' obligation; ••- . >; •-• .. .

. • (g) There shall occur any termination of a material alteration in the
scope of'coverage of, a reduction in the' maximum amounts payable
under any insurance''required to.be 'maintained by Lessee pursuant

' to this lease'and,'such default shall not-.be remedied within (5). •
- , .. -days after notice*-fromiLessor.' , ' '' - , . - ; • ' > ' '

then,k in any such case, Lessor", at its option, may do any one or more of
the following-' . ' • . //-^ '. , ' , . , , • ". •••'••' ;:"" ; .';

(1) declare ,this Lease, in ^default., upon written notice to Lessee,'whereupon,
the" entire'.'amount of rent''remaining to be paid over the balance'of the' /'
lease*.terra of • all' Equipment 'then-leased •hereunder, computed from the date
-of Lessee's"default, shall becbrna immediately due and payable; ' • • . / • • ."';./ '

(2) proceed by _appropriate court action or'actions' at-law 'or in'equity, or •••
in bankruptcy to enforce performance' by Lessee of the covenants .'and terms •';
of .this Lease ;and/or to'recover damages for the breach thereof;' • •" / ' ..-'

W* "

(3) termLnate_ 'this' Lease • upon" written notice to Lessee;...-/. ' •.••'•• ',-;'• •• .
" • " - ' ' " . . ' • • . " . • • ' . * „ -.it I , . • ' . ' . ' " ' • : ' • • • . • • ' " : •

• ' - „ ' -"'. - '• .* ^ H-jj * , t •• .' ,. - . ; • - . , - • .' "

(4) 'wtether or. not this -Leasê be' so terminated, and without notice to •
Lessee,, repossess the Equipment wherever found, with or without legal '-••;;• ,•
process,' and .for this. purpose,'Lessor and/or its 'agents may enter, upon 'any '
premises 'of .'or under cmtxbî oir jurisdiction' of Lessee or any agent, of • '.
Lessee without, liability ̂for̂ sxjitj- action "or other proceeding by Lessee.
(any damages occasioned by such repossession being hereby expressly waived
by Lessee) and rentove'̂  the, Equipment tterefrom.

'With respect 'to any .Equipientfre'torned to Lessor, or repossessed by Lessor
'

.
pursuant to subparagraph .(^X-afcove,' Lessor may hold or use such Equipment
for any purpose whatsoever* if Vthis Lease has been terminated, or if it has
not been, terminated,' Lessof""*"shall; either sell saie at a. private, or public,
cash or credit sale, 'or re-lease same for such term and upon such rental as
shall be solely determined, by Lessor. In the event of the sale or
re-leaJsing by ..Lessor of any, such Equipment, Lessee shall be liable for, and
•Lessor may forthwith recover,, .from' 'Lessee as liquidated damages for breach
of this Lease, and not as/a'jpenalty, an amount equal to such sun of (X) the
entire anount of rent whicH" would-' have accrued for the balance of the lease
tenn of such Equipment, computed from the date of Lessee's default, plus -
(Y) an'anount equal to the' percentage of the Acquisition Cost to Lessor of
such Equipment, shown as the ; last percentage factor on the Schedule A • ' '
("Stipulated. Loss Value") 'applicable to such Equipment, (which amount
represents Lessor's estimate; •"- as. _ of the date of the execution of this/.
Lease, of what the minimum, value 'of such Equipment would be at the end of ••
the lease term), less (Z) the proceeds of any sale or re-leasing of such

. - ' k . . : • • • •

4 - ^ -12- • ' . . - ' .
' > ? ' • • . . : . ', '
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Equipment, after first 'Seducting" therefrom all costs and expenses.. of reposses-
sion, storage,' repairs ̂:recortdittoning, sale, -releasing, attorneys' fees and
collection fees 'with tesp̂ cf"to'':'such'Bqtiipment. . ' '..

' . ' ' , - • • . ' ' • - " ''"»V • - ' . . . ' . • : • . . . ' - ' ' ' " '

If Lessee fails to' deliver' any Equipment to Lessor or Lessor is unable, for .
any "reason^ "to. effect" '. repossession T of any "Equipment, then with respect to
such equipment, Lessee. snail: be'-' liable for,", and lessor may forthwith recover
from "Lessee as liquidated'̂ danages'. for breach of this Lease,' and not 'as a ' • •'
penalty, ani'' amount 'equal 'to the "sura of "the amounts specified in items. (X) and ̂
(Y) above -for such Equipment. V ' • * ' . ' . ' ' • ' • ' . ' • ' . . ' " ' . . ' . . • ' • • ' "

,- • . •.-."\ ' , - •*„ . , •* -*-. ' • - ' - •-.-..'•:. • • -;-\:, - ' ,--•:;
» o \ ] f m M , , ' ' ' . , • " . , • " '

Whether or .not any Equipment1 ist returned to, or 'repossessed by Lessor, as
aforesaid, Lessee shall als'o.̂  be > liable' for, and Lessor, may forthwith recover
from lessees-all unpaid rent ';.ahcT other unpaid sums that accrued prior to the
date of Lessee's defauL^.:,1-,i.In;;ad'dition 'to the' foregoing,-. Lessor may also ' . ..' . ,
recover f ram Lessee. aincostsV and;' expenses;, including without limitation'-.
reasonable t attorneys ' " fees ""and ; fees " of '.collection agencies , incurred 'by Lessor
in exereisijng' any of . - its '̂ rights.- or' rerae'dies hereunder. ' - ' • .:• '".': . . , . - ;--" '; '••'•••.,.••' " '• '

. - : . • • • • • • • • £ ••&:•£• - j:r::--v^.^w^^-^>v--^;';^^>-- • ' - : • ' • • • • . ' • • * • - . • • : ^--v\ ' ; ; . . - ; ; - - . .
• ; I 1 - 1 ' . ,1 - .; . - f. -; ' .- •- TV. .' ' ' ' ! • ' • ' :L'^t. : , •' ..$•'$•"• '''•'t.'.V r.' -". ., •" . - ' • # ? . - • • * . ..... •" ' ' , . ' - ' ; " • . " 7' . *

Since ''pursuant'' to the; foregoing". Lessor may "receive or recover pa^nt-'pf ;; .-• . '
tiie'anpunts-specified;in"s^ and 'items (X) ' and XY.) above i, ' ' ' ' - • • '•
earlier- , than ;: Le ssor wuld.^otiier^ia.se be .'entitled to receive ''.'or recaver'^same-V: --..

-but' for Lessee '.s default;;-'; ®uch' •.''amounts.' shall' be 'discounted to (±ieir--:t:hen ! - . ' . . - -.
present''.'value at ; the', rate- ;of .six percent -(6%) per annum, •• and there/ shall 'be'".--: _'.
added to' such' anKXjnt^,;\after;'"suchi discount',' -interest, at .'the rate specified',' ' - : - '
in -Section; 2 V.I hereof -from;; the" elate, of; Lessee's default up' to the. date 'of "-. . . ; '
the payment- 'pf . 'such.-anx>unts!tp'-Lessor. ' . ' ; ' ' ; - • . " • ' • . ; / . ' • • ' ; ; • ..' ':/• ' - ' ' • • ' ' . • „ ' ' : • " • • ' - • ' ' • '"' :. '

In the e\;ent'"t^t 'any /courfe pf "competent jurisdiction determines that 'any., :•-••
provision of f; this Section''. 18 is ; invalid or unenforceable in vfaole or in
part, such determination; shall. not prohibit Lessor from. establishing its. ' ?

damages sustained as a' '.result of any breach of this Lease in any action or ;.,-.
proceeding in vhich.Less.oi:';.'seeks to recover such damages. • Any repossession
or resale of any Equipment^shall not bar. an action for damages' for breach
.of this Lease, as hereinbefore' provided, and the bringing of "arTaction or

• the entry of judgment against '.Lessee shall not bar Lessor's right to
repossess any or all Equipment. *' > '- ' ' .

The remedies herein provided. 'in favor of Lessor, shall not be deemed to be
exclusive, but shall be ̂ cumulative and shall be in. addition to .all other
remedies in Lessor's fabir; existing in law, in equity or in bankruptcy.

19. ASSIGNMENT' AND M3KTGA£ai : - Lessor may assign this Lease, and may' grant
a nor tgage ..... on . , [ or ..... se curSyTfritere s t in, any Equipment to any such assignee,
in whole or in part, without'. notice to, or the consent of, Lessee. Each
such assignee shall have all of the rights but none of the obligations of
Lessor under this Lease; and Lessee shall, upon receipt of written notice
thereof, recognize each such' assignment and mortgage or security interest
and shall accept and comply ".with the directions or demands given in writing
by any such assignee.- , -Lessee -shall not assert against such assignee any
defense, counterclaim' or set-off that Lessee may have against Lessor. .
However, nothing herein shall relieve Lessor from its obligations to Lessee
hereunder. After any such ".assignment this Lease may not be amended or
modified without the prior '-writ ten 'consent of any such assignee. Upon any •
assigrment of this Lease or^ the granting of any mortgage on, or security
interest in,, any of the Equipment, Lessor or its assignee may record any
instruments relating to' the'- assignment, mortgage, or security interest
desired by Lessor or "such :assignee in accordance with die laws of
appropriate jurisdictions'^—";- -

-13- ' ••' . - ':/
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20. REQORDING AND flLJBG^ EXPENSES - The, Lessee agrees' and covenants that
• . 'prior"to the o^livery^an^;ac«ptance of the first unit of equipment, Lessee ••
•'"' will, at its sole expensejfcause -this lease, to be duly filed, registered or

.. recorded'in.qorfornlty'wi.m*".1 Section 20(c) of the.Interstate Commerce Act and..
be deposited with; the' Registrar.General of •Canada in accordance with'Section .'•

;': 86(2) of the .-Railway Act'and^iniother -such places within the United States'.;v-::

'.':'. "required,-by-law as LessOTTnayv;;maS'Onably request and "will furnish .the'Lessor '-
• proof of .such.-filing, registration 'or recorcfation. •" 'In addition,- Lessee willr.

;:,y; upon tte-re^cnable-deniaral^pf^ssOT^1 at-Lessee's cost and expensej do• and''•'•-, T
*'. perform any "other act, and''will|executej" "acknowledge ̂ 'deliver, file, register,'
C-; record and deposit '(and will^ri^filei re-required'by law in the'United States'
pf""':or requested by Lessor^. (or-..any"'assignee of Lessor), including, without^.,-:;..:r '';/-,-
'{•';-. limitation,^ financing' stateJipents.under the Uniform Commercial Code (which; ''••'
"-•'' notwithstanding'.;the .intefttVof,Lessor and Lessee that this is a true lease/'.:
y Lessor shall have the right,^to.";file wherever and whenever Lessor requires), '

: '̂.-.-;> for the purpose'!"of proper protection to the satisfaction of Lessor, .(and/or-
I');,;-}'-' of 'Lessor's assignee).of Lessor's; title' to any Equipment (and/or of Lessor's" •
;|,.™;;J "assignee's security interest''^, if -any, in "any'of the Equipment) or for.;the "
^i;.^:;:" purpose of carrying out.-the,'intention of this Lease and in connection with
•tev'7- -. .any such'action will deliver; to" lessor proof of such filings and are opinion
••'>•! j ; C - " of counsel that .'..such. action' has been properly taken. •' Lessee will also pay," ;

•!̂ .̂'';;. • or will upon" demand reimburse:Lessor, for all of .the reasonable out-of-pocket
r£x' ' costs and expenses incurred-.by Lessor in connection with tfhis Lease and/or
:,i':^:.\ Lessor's purchase of any of '.the.Equipment, for lease hereunder, and for all
.:':'• :v . fees and costs of any attorney specially retained by. Lessor to take any

,'°'^;";:' action or proceeding to enforce ...the terms of-this Lease.

V?"- 21 . MISCELLANEOUS-' •"•:^..^^K.^ . " ' " ' - ''.. • ; • • ' • ' ' • ; .

•' 21 .1 - J ' C S K S ^ [ W ' . W E ' ' f m S ^ ' My nonpaytnent ' of rent or' .
other ai»unts"'9u¥T^reunderu -shall ..... resuTE~Si ' the obligation on the part of
Lessee promptly to pay also "an amount equal 'to' twelve percent (12X) per-:
armun (or the roaxinuB ''per "'anri'Cni' "rate'' of interest permitted by law,' ' • • / • .
whichever is 'less) of -the. overdue rent or other amounts for the period of
tiros during which t±ey.""are':':oyerdue. • " - . - . ' '. . • • . - . . . " • " - . • • •'.-' •

. . . • .-:•/:. .•':•.;:•,.'.'•':- - V-':rv' *:~T^-'$?\ ';".:' '.•;:"' i"" ',-.!"•'' • • • • ; ' ' . • • * • • ' . • : ' •
• .21.2 NOTICES '- Any 'notice required or permitted to be given by either

party hereto ̂ to the other shall} be deemed, to have been given when deposited
in the United States mails '^certified, return receipt, requested, postage • "
prepaid, addressed to eit±»er party at its address set fortfh herein, or to
such other address as' either'Jparty shall hereafter- furnish to the other in-
writing. :.. . . . . . ' . / . . ; . '•"'-%.:;- - . ' . . - . ' • - ' . . ' • ' . .

21.3 "ENTIRE ..... AGREEMENT; • SEVERABILITY; : EFFECT AND -MPDiFicAnoN OF .LEASE -
This Lease constitutes the entire agreement between the parties with respect •
to the leasing of the Equipment.1 -" Any provision of this Lease which is
prohibited or unenforceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to. the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in any jurisdiction shall not
invalidate or render unenforceable such provision fa any other jurisdiction.
No variation or modification- of this Lease and no waiver of any of its
provisions or conditions shall be valid unless in writing and signed by duly
authorized officers of Lessor and Lessee.

- 21-4 EXECUTION IN CPtmRPAKTS - This Lease and any Rental Schedules
hereunder may be executed in several counterparts, only one of vhich shall be
conspicuously marked "original" and shall be deemed to be the original, which
such original shall be delivered to Lessor or its assigns. If this Lease or
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any Eental Schedule is executed in several counterparts, all counterparts
other than that marked original shall be conspicuously marked "duplicate".

21.5 GOVERNING LAW r Lessor and Lessee agree that this Lease shall,be.,
governed by and construed ,in*accordance with the,laws of California,' ;, ; .:, •

21.6*. LESSOR'S RUpT TQ-|pk)RM TOR LESSEE',-':Tf Lessee fails to..'duly and
lt ' promptly perform any^.;lt^pbligations undeF\Qiis.Lease (except; for- the./:•• '-..,
* '> payment of'rent) or '.failsf.to1 ̂ "comply -with "any of the covenants or agreements ',,,

contained herein,' Lessor,tn|y|itself perform such obligations or comply with •" •'
y? * such cawnants'cdr'agreen^i^ .of Lessee without-thereby' '.. ." . •-

Jt< waiving any defaijlt^'^andfany)amount paid!'or expense (including reasonable ' f
. attorneys' fees) ' Incurred^by1'lessor.in ocranectdon wiA'such perforinance;.or "".

; compliance shall"/ tdgetfh¥r^th^interest thereon at the rate "of twelve...';"';.;:',-;•''.
* percent- (12%)" per' armiin^(pro^dif^'"such" rate does, not exceed the maximum-'.rate.

' .permitted by law,'in vMch;evintlthe maxiraurn rate permitted by law shall.".-.,.'•'•••.''
4* \ ' f . apply) be payable by Lessee to.IJsssor on demand.-:-/- ,_. .^;; - - - . . . . ' ,_ ." ; ' ' . - ' ' - . ' .

.21 *7 • AGREEMENT PD^ljEAgEjONLY - lessor and Lessee' agree that this lease , •
is. and is _intended • to, be, a- true.TJease "(and' not-"a lease intended as. security
of'a lease in. l±e• r^ture• of--"a-'security interest) and further agree to treat ' •
same as a true lease' for all''purposes," including, without limitation,' legal,
tax, clerical and'accounting";"."" •'"•':'' " - - . - = . ' " • • ' . • .' '

22. OPTION TO RENEW -. Upon'; the '..expiration, of the initial term or any renewal
term with respect,to,each:Eentei; Schedule, 'provided that Lessee has paid all
rentals and all other.- suns -..then"due by Lessee to Lessor, or which would
become due upon request-of jLeissbr'j"' as required under the provisions of this
Lease, and provided . that"'-no •Event"-of Default, and no event which with the
giving of notice or lapse'.of;,time; -or.both, would constitute such an Event of
Default, has occurred and .then.'' remains .unremedied to Lessor's satisfaction,
Lessee shall have the option?'exercisable on at least 180 days prior written
notice to Lessor', to renew}"the''Lease terra with respect to all, but not less
than all (except for items ^that?''have been destroyed and for which Lessor has
received payment of the: Stipulated .Loss' Value with respect thereto) of the .'
Equipment then sub j ect'- to fsaid'. Rental Schedule for five (5) successive
additional terms' (each.of>wlich":being herein called a "Renewal Term") *of one
year each at a rental' for each', such Renewal Term, at a rate that would be
obtained in an arms-length;transaction between an informed and willing :' • •

compulsion.to

; If, on or before a date 135"days prior to the expiration of the initial term
or any Renewal Term with.-''respect" to each Rental Schedule, Lessor and lessee "
are unable to agree upon" a''determination of the Fair'Eental Rate" of the .' .
Equipment, Lessee shall.-have^'no obligation to renew this Lease. However, if
Lessee wishes to proceed with tits option, such value shall be determined in •
accordance'with the procedure • for'Apraisal.: • _

' Appraisal shall mean 'a procedure whereby two recognized independent equipment
'appraisers, one chosen by Lessee'and one by Lessor shall mutually agree upon

' the apnount in question.: > Lessor,'or Lessee, as the case may be, shall deliver
a written notice, to the other party appointing its appraiser within 15
business days after receipt-from the other party of a written notice •
appointing that party's -appraiser. ' If within 15 days after appointment of
the two appraisers as described above, the two appraisers are unable to agree

•upon the amount in question,.a third recognized independent appraiser shall



be chosen within five days thereafter by the nutual consent of such first two
appraisers or, if such first two appraisers fail to agree upon the appointment
of a third appraiser, such appointment shall be made by an authorized repre-
sentative of the American Arbitration Association or any organization //")
successor thereto. The decision of the appraisers ii?'appointed and chosen
shall be given within a period of ten (10) days after the selection of such
third appraiser. The average of the three appraisals arrived at by said three
appraisers shall be binding and conclusive on Lessor and Lessee, lessor and
Lessee shall pay the fees and expenses of the respective appraisers appointed
by them and shall share equally the fees and expenses of the third appraiser,
if any, and those of the American Arbitration Association, if applicable.

After a determination of the Fair Rental Rate of the Equipment has been made
in accordance with the procedure described above, Lessee shall exercise its
option to renew the lease for the Fair Rental Rate thereof by delivering
written notification of such exercise to Lessor not less than ninety (90) days
prior to the expiration of the term of each Rental Schedule.

If Lessee has elected to renew the Lease pursuant to this option, the renewal
rentals shall be payable on the same day of each rental period consistent
with the rental payment dates of the original term of the Lease commencing
with the first rental period after the expiration of the initial term and
continuing until the expiration of the Renewal Term(s).

IN WITNESS WHEREOF, lessor and Lessee, each pursuant to the due authority,
have caused these presents to be signed in their respective names by their
duly authorised officers and their corporate seals, if applicable, to he
hereunder affixed and duly attested, as of the date first above written. The
obligations of National Railway Utilization Corp. and Pickens Railroad Company
as lessees hereunder are joint and several.

MCDONNELL DOUGLAS FINANCE CORPORATION

,••'"??
%_

ATTEST^

7 (LESSOR)

By L^^--^MvCL^v4^ Its_

NATIONAL RAILWAY UTILIZATION CORPORATION
,-, X (LESSEE)

/ / 6' ,/? ,,•/>,....

(Corporate 'Seal) ,-' ' By' LsfiZ&fJ^? I lLut*ts&c/{Q
.ATTEST:

^f- Secretary . . Its

PICKENS RAILROAD COMPANY
(LESSEE)

(Corporate Seal) /
/, ̂

^̂ •̂f̂ ^̂ 2̂ ^̂ ^̂<̂U%~: Secretary

Its



Schedule A ("Stipulated Loss Value") to Equipment Lease No, 2 4 5 , dated

April 30 , 19 79 , between McDonnell Douglas Finance Corporation ("Lessor")

and National Railway Utilization Corporation and Pickens Railroad Company("Lessee").

For any item of Equipment covered by the Lease, the Stipulated Loss Value prior to the
first installment of Regular Rent shall be 103.8% of Acquisition Cost, thereafter, such
Stipulated Loss Value shall be determined by multiplying the Acquisition Cost of said
item (as set forth in the Rental Schedules) by the percentage factor shown below
for the calculation period In which the determination is to be made. Calculation period
shall mean the day after the due date of a regular installment of rent. To determine
Stipulated Loss Values for calculation periods not shown, or for periods of time between
calculation periods, interpolations between calculation periods shall be made.

CALCULATION ' PERCENTAGE
PERIOD FACTOR

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

If noted here
applicable to

otherwise to
the Lease not
Schedule A's.

104.5
105.0

• - 105.5 •
105.8
104.8
104.9
105.0
105.0
104.9
104.7
104.7
104.6 (98.4 after
99.3
99.0

. 98.7
98.3
97.9
97.4
96.9
96.4 (90.2 after
89.6
89.0
88.3
87.6
86.8
86.0
85.1

. 84.2 (78.1 after
77.1
76.1
75.1

, this Rental Schedule A is
Rental Schedule No. (s)

only ,
all Rental Schedules of
having specifically noted

CALCULATION
PERIOD

.32
33
34
35
36
37
38
39
40
41
42

ITC vests) 43
44
45
46
47
48
49
50

ITC vests) 51
52
53
54
55
56
57
58

ITC vests) 59
60

END OF TERM
AND THEREAFTER

Lessee

Lessee

Lessor

PERCENTAGE
FACTOR

74.0
72.8
71.7
70.4
69.2
67.8
66.5
65.1
63.6
62.1
60.6
59.0
57.4
55.7
54.0
52.3
50.4
48.6
46.7
44.8
42.8
40.8
38.7
36.6
34.5
32.3
30.1
27.8
25.0

25.0

(initial) '&*̂jf~ '
/ ,,-'/ ,iJ'l!,-"—-~ "'•--' • •"

(initial) 4̂ ^ '

(initial) &f$



EXHIBIT A

CERTIFICATE OF INSPECTION AND ACCEPTANCE

Rental Schedule No. 245-001

Pursuant to Equipment Lease (Lease No. 245 ) dated as of April 30 , 1979 __.
(the "Lease") by and between McDonnell Douglas Finance Corporation
("LESSOR") and National Railway Utilization Corporation and Pickens RailroadCompany
(collectively called "LESSEE").

The undersigned, being the duly authorized representative of the Lessor and Lessee
hereby CERTIFIES that the following units of equipment (the "Equipment") referred
to in the Lease between the Lessor and the Lessee,

Quantity

Twenty-Five (25)

Description

50'6" - 70 Ton Type XM Railroad Boxcars
manufactured by Berwick Forge and Fabrica-
tion Company

Road Number

HOSC #250040
HOSC #250041
HOSC #250042
HOSC #250043
HOSC #250044
HOSC #250045
HOSC #250046
HOSC #250047
HOSC #250048
HOSC #250049
HOSC #250050
HOSC #250051
HOSC #250052
HOSC #250053

HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC

#250054
#250055
#250056
#250057
#250058
#250059
#250060
#250061
#250062
#250063
#250064

have been duly delivered to the Lessor in good order and duly inspected and accepted
by the undersigned as of the date hereof on behalf of the Lessor, and have thereby
been duly delivered by the Lessor to the Lessee and have been duly accepted and in-
spected by the undersigned on said date on behalf o,f- the Lessee as conforming in all
respects with the requirements and provisions

,
rfx

Date Duly Authorized Representative of Lessor and Lessee

Title

Date Duly Authorized Representative of Lessor and Lessee

Title



EXHIBIT B
RENTAL SCHEDULE

RENTAL SCHEDULE NO. 245-001
1979

to Equipment Lease No. 245 dated April 30_ _
. (the "Lease") by and between the undersigned, the terms and conditions of

which are hereby incorporated herein by reference. Lessee hereby (a) authorizes
Lessor to order for lease to Lessee the equipment described herein (the "Equipment")
and to Insert hereon the Lease Commencement Date and the partial first period's rent
(if any) for such Equipment upon Lessee's acceptance of same for lease, (b) agrees
to lease such Equipment from Lessor effective the Lease Commencement Date thereof
and for the lease term specified below, and (c) agrees to pay Lessor the rent, in the
amounts and at the times specified below, for each item of Equipment. All of the
terms used herein which are defined in the Lease shall have the same meaning as so
defined.

DESCRIPTION

50'6" - 70 Ton Type XM Railroad
Boxcars manufactured by Berwick
Forge and Fabrication Company

ROAD NUMBER

HOSC #250040
HOSC #250041
HOSC #250042
HOSC #250043
HOSC #250044
HOSC #250045
HOSC #250046
HOSC #250047
HOSC #250048
HOSC #250049
HOSC #250050
HOSC #250051

HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC
HOSC

ACQUISITION COST

$993,200.00

RENTAL TERM: $ 0
to be applied to the N/A

first through
commence on July 30 , 1979

#250052
#250053
1250054
#250055
#250056
#250057
#250058
#250059
#250060
#250061
#250062
#250063
#250064

payable upon execution of this Rental Schedule,
rental installment. Payment of the

sixtieth rental installments shall
and shall continue quarterly

30ththereafter on the
with each such rental installment to be in theamount of $ 27,927.49

_day of each October, January,, April, July

Name and Address of Vendor of Equipment: Berwick Forge and Fabricating Company,

P.O. Box 188, West 9th Street, Berwick, PA 18603.

McDonnell Douglas Finance Corporation (LESSOR)

Date

National Railway Utilization Corporation (LESSEE)

(authorized signature)

(authorized signature)

Its Authorized Agent
(title)

Pickens R4J.lroa.d Company -^ , (LESSE'
.lu.mm iTniitniiT-E^̂ ^u-Liiinnr ™I™F"- - ~pfm~

(authorized signature)

Its Its
(title) (title)

Date Date 3s
^/



DELEGATION OF AUTHORITY

In accordance with Article XIII of the By-Laws of McDonnell Douglas
Finance Corporation (the "Corporation"), the undersigned hereby
delegates to the following person, as Authorized Agent of the
Corporation, whose true and genuine signature appears opposite
his name:

Daniel 0. Anderson '(/.<*!_{./
Specimen Signature

the authority to enter into, execute, -deliver, release and receive
in the name and on behalf of the Corporation any and all agreements
and documents, in accordance with that certain Commitment Letter
dated April 10, 1979, including but not limited to the Equipment
Lease Agreement, Rental Schedule, and Uniform Commercial Code Financing
Statements, which may be deemed by Mr. Anderson to be appropriate
or necessary in connection with the equipment leasing transaction
with National Railway Utilization Corporation and Pickens Railroad
Company, as outlined in the above mentioned Commitment Letter.

Dated as of .the llth day of April 1979.

n ,̂.lffc :̂̂ :: ::: -̂-,-,-y .̂:: ••jff 1 •.•.-.••rfc :

mes T. McMillan, President
icDonnell Douglas Finance Corporation


