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_ EQUIPMENT I}EASE dated as of April 30, 1979 between M:Dcxmell Douglas

.. FQUIPMENT LEASE -

y ‘ o o RECGRDATION MO,
LEASE NO. 245 P '
B \h . ' Iﬁﬁp\h :: i

B ERS ATt RO DUR R S0
or") , a Delemare corporatlm

Finance (brporatlon (hereinaft:er called "Le

‘mIn conaderation of the mtual‘covenants Eeremafter contained, I_essor and

lessee agree as follows::

1. DEFINITIONS - The followmg terms shall unless the context otherwise

"requires, have the follcmng meanings for all purposes of this lease:

(a) "'EQUIPMENT" means -the equlpment described on each Rental Schedule
now or hereafter execiited pursuant™to this Lease, and owned or to be -
owned by Lessor and leased by Lessor to Lessee or ordered by Lessor -

for lease to Lessee as. promded herein.

®) "A(I}UISITION (DSI". of any item of Equipment means an amount equal
to the sum of (i) the’ purchase price of such item of Equipment paid by
Lessor, plus (ii) any ‘excise, sales and use tax on or with respect to
such item of Equiprent, plus (iii) any costs, expenses, and fees paid
or incurred by Lessor in obtaining and t:ransportlng such item of
Equipment to Iessee.

- (c). "'CERTIFICATE OF ]NSPECI‘ION AND ACCEPTANCE" means a certificate
stbstantially in the form attached hereto and marked "Exhibit A" to be
executed by lessee,. and - dated the date of Lessee's acceptance for
lease hereunder of any Equlpmnt delivered to lessee. :

. (d) "'RENTAL SCHI:.UJLE‘ means a schedule to be executed by Lessor and |
Lessee, substantially in the form attached hereto and marked "Exhibit

. B", setting forth a full description of Equipment to be leased
here\mder its Acquisition Cost, the amount of rent payable by lessee

~ with respect thereto; the lease term thereof, the lease Comem,emant
Date with respect thereto and such other detalls as I_ESSOI‘ and lessee
may desu*e. ’

. S f
,'-‘1.,”'1‘«:;*.

(e) "CASUAL’I‘Y O(IZURRENCE" and "STIPUMC[’ED 10SS VALUE" shall have the
meanings specified m Sectlon 13 hereof




. b »(f) 'EVHII‘S OF DEFAUI:[‘“ shall have t:he meanmg spec:.fied in Section .
oo e 18 hereof. “ S :

g) ‘LEASE mmmm DATE" w1th respect to an item of Equlpnent v
.. means the date of the’ c;mmencement of the lease temm of such item, and
- .7, ‘shall be the. date such"itemk is accepted by Lessee for lease '

2. ABREEIMTP FUR LEASE OF EQUIH’IENI‘ Lessor shall lease to Leesee and

. the marmer and upon -the terms”

and conditions “specified in:this Equipment -,

. lease. ‘lessee shall’ evxdenoeﬂ its request .to lessor to order particular

" items of Equiprent for'lease’to:lessee hereunder by execut;mg and deliver-

-« ing a Rental Schedule’ for such Equipment to Lessor. lLessee's execution of

."+such Rental- Schedule shall ‘obligate lessee: to lease the’ eqmpment descrlbed
therem frcm Lessor. Lo , , )

;“_3. DEI:LVERY AND ACCEPI‘ANCE OF EQUI.H'ENI.‘ Lessor and Lessee mderstamd it
. that the manufacturer or vendor-of the Eqmpmnt will deliver the’ Equip”fent :
- to the place;of delivery: specifled in” the ‘Rental Schedules and such- - ..
" delivery shall be deemed 'to'be dellvery of ’the. Equipment by Lessor’ to
‘Lessee héreunder.. Léssor: hereby authorizes Lessee as its’agent to accept
wint for Lessor, and in Lessor's’ ‘name; . the* Equipment fran said manufacturer or .
A ;z;.jvendor upon dellvery. Upon such delivery, Lessee shall cause an mspector
.. -7 or inspectors.of lesseé to’ inspect the Equipment, and if it .is found to be
7 acceptable,’ to accept - delivery of such Equipment and execute' and deliver to -
. lessor a Certificate of Inspection and Acceptance stating that such Equip-
. ment has been inspected’and accepted on behalf of Lessee and Lessor on the
date of such Certificate and’is marked in accordance with- Section 8 hereof,
- whereupon such Equipment shall be deemed to have been delivered to and -
* . accepted by lessee and shall be*'sub_]ect thereafter to all the tenrs and
condltlons of this I_ease. ‘ : L

4, NO WARRANTIES BY LESSOR As'between Lessor and Lessee Lessee s
L acceptanoe for lease hereunder of any Equipment as evidenced by its
execution of a Certificate of: Inspectmn and Acceptance with respect
thereto shall constitute lessee's acknowledgement that such Equipment: (a)
is of a size, design; capacity “and manufacture acceptable to Lessee for
lease hereunder, (b) is suitable*for Lessee's purposes, (c¢) is in good
order, repair, and condition)“and'(d) is subject to all of the terms and
conditions of this Lease. *LESSOR HEREBY MAKES NO EXPRESS OR IMPLIED
WARRANTIES OR'REPRESENTATIONS®AS TO ANY MATTER WHATSOEVER, INCLUDING
WITHOUT LIMITATION, THE TITLE TO, OR OONDITION OF, ANY mUIPiVI}'}IT ITS
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE. In no event shall -
any defect in, or unfitness of, any Equipment relieve lessee of the
" obligation to pay rent or to mke any other payrents required hereunder or
of any other obligation hereunder. . Without limiting the generality.of the
.. foregoing, lessor shall not be: l:uable for any défects, either latent or =~ -
patent, in any of the Equiprent, or for any direct or consequential damage
* therefrom, and shall not be.liable to ‘Tessee -for loss of use of any of the
o Equlpuent or for any :Lnterr@tlm in Lessee's business occasioned by’ '
... Lessee's inability to use any:of the Equipment for any reason whatsoever.
So long as no event of default exists, lessor will, at lessee's expense take
* any reasonable steps within its power to make available to Lessee any - .
manufacturer's or similar warranty appllcable. to the equipment and make any
ass:.grtmnt or ot:her transfer of rlghts in and to such warranty. -

_2-.'

:1essee shall lease from Lessor such Eqm.;ment as may be mitually agreed, in .
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5. IEASE TEIEM The lease“t:em; of each item of E‘quimnt shall commence on ‘-

the Tease Camencement Date thereof and ghall, unless sooner terminated

“pursuant to the provisions of Sections 13 or. 18 hereof, be for the period R

specified on the Rental Schedule therefor includirg the number of days .

- . .remaining in any partial first.period if the Lease Commencement Date occurs {' E
.~ on other than the first day of'a regular rental period. As outlined. in o
' Section 22 hereof Lessee may extend the lease:term of each item of = S
" * Equipment for the extended term(s) specified on the Rental Schedule .=

[

- therefor by giving Lessor written notice of Lessee's intention to so extend -
"+ at least 180 days prior:to, “the expiration of the original term and each " . °-
S succeeding extended: term, ‘ provided  that at the time of the glving of each
'such notice no Event of Default hereunder has occurred and is continuing

.~ .and provided that the lease’ term of such item of Equipment has not been
. ('sooner terminated as ‘aforesaid. Notwithstanding the foregoing, the :
;1+ - -provisions of Section 10 shall apply as between Lessor and lLessee with '
i respect to any Equipment from the time the Equipment is ordered by Lessor. »

Lessee’ hereby ‘authorizes Lessor to. insert the lease Commencement Date for
an item of Equipment on the'Rental Schedule therefor when such item has

'+ been accepted by Lessee for.lease hereunder. The words ''lease terw" as

‘ ) -used in this Lease shall, for all purposes of this lease, and unless the

' -. context otherwise requires ‘be
RIS referred to above

deen‘ed_ to_mclude éach e.xtended term .

6. . RENI‘ Iessee s obllgatlon;to pay rent for each item of Eqmprent shall'-
" comence -on' the lease Commencement Date thereof. : lLessee agrees to pay

Lessor throughout the lease ‘term of each item of Equipment, the rent

. . specified for each item of Equipment on the Rental Schedule therefor. .If

the Lease Commencement Date of an item of Equipment occurs on other than

.. the first day of a rental period, ‘the rent for the partial first period of = .
-~ | the lease term of such item shall be determined by dividing the amount of "
. regular period ‘rent for such “item by the number of days in a. regular rental -~

* period and multiplying the’ quotlent by the number of days remaining in said:

partial first period, mcluiing ‘the Lease Comencement Date, and such -

__ partial first period's.rent shall be payable with the first full period's

payment of rent, -.lessee’ ‘hereby. authorizes lessor to insert the amount of _

. such partial first period's rent for each such item of Equipment in the
- Rental Schedule.therefor when such item has been accepted by Lessee for.

lease hereunder. The rents” spec:l_fled on the Rental’ Schedule(s) shall be

- payable unconditionally, ‘without ‘any deduction, counterclaim, set-off,’
- further notice or demand, “and’ together with all other payments due under

this lease shall be payable 'directly to lessor at Lessor's address or to
such other party or at such ther address as Lessor may from time to time
designate in writing.- :

7. LESSEE'S REPRESENTATIONS AND WARRANTIES - Lessee represents and :
"warrants. that (a) at the time lessor becores owner of the Equipment, the

Equiprent will not have been’'placed in service by Lessee; (b) lessee is a
corporation legally incorporated and validly existing, in good standing,

" under the laws of its state ‘of .incorporation set forth above, with full

corporate power to enter into this lease and to pay and perform its

' obligations hereunder; (c) this Lease has been duly authorized, executed

and delivered by Lessee and constitutes the valid, legal and bmdmg
obligation of Lessee, enforceable in accordance with its terms; (d) all
appvrovals have been re&wed which are requxred fram any publlc regulatory
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" body or fmm any parent or affiliate of Lessee or from any person, firm or
corporaticm with respect to-the entering into or performance of this Lease;
- (e) the entering into and performance of this Lease by lessee, and the.

. leasing of the Equipment hereunder by Lessee, will not’ result in any breach o

of, or constitute a default under, or result in ‘the creation of any lien,

" charge, security interest or other encurbrance in or upon any Equipment
. pursuant to, any indenture; mortgage, deed of trust, or other lien of any

nature vtxatseever which now. covers or affects, or which may hereafter cover :

*'" or affect any property or interest therein of Lessee; .or which now attaches
" or hereafter will attach to.the Equipment leased hereunder or which in any

manner affects or will'affect adversely Lessor's right, title and interest | .
" therein; (f) theré are mo suits or proceedings pending, or to the knowledge *

v of Lessee . -threatened, in any court or before any regulatory commission,
-~ board or other admnistrative govermmental agency against or affecting
" lessee, which will have "a material adverse effect on the financial

L condltmn or business of Lessee; (g) that taxes due from Lessee have been

¢ paid and Lessee's financial ccndltlon as represented in the financial’

.7.: statements dated September 30, 1978 has not materially changed since that

~ time; (h) the execution and dellvery of this lease, and all documents
entered into in connection with this lease have been duly authorized by all

necessary corporate or other’action and, .except as provided under Section

" 20(c) of the Interstate Commerce Act, do not require the consent, approval

or withholding of cbjection' by any person, party or governmental agency

) g (except approval by lessees' officers and directors) and, assumning proper
- execution by Lessor, this lease and such other docuents constitute legal,
. valid and binding oblngations of lessee enforceable against Lessee in

accordance with their respective terms; (i) that Lessee will file and
record this lease with the Interstate Commerce Commission pursuant to _
Section 20(c) of the Interstate Commerce Act and deposit this lease with
the Registrar General of Canada pursuant” to Section 86(1) of the Railway .

. Act, and give notice of such deposit in the CANADA GAZETTE pursuant to such
* Section 86(2); and (j) that, no other filing, recordmg or depos:.tmg or,

any notice thereof is necessary to protect the Lessor' s title to the

| equlpmant in the Umted States of Amenca.

_ 8. IDENI’IFICATION MARKS Lassee at Lessee s expense, shall cause each
unit of equipment to be kept ‘nurbered with its road number as set forth in-

" . the Rental Schedule with respect thereto and will keep and maintain,

- plainly, dlstmctly, permanently and conspicuously marked by a plate or
stencil printed in contrasting color upon each side of each unit of

.equlp(IEnt in letters not less than ore inch in height as follows:

’McDonnell Douglas Finance Corporation, Owner and Lessor
under a lease Agreement filed and recorded with the
Interstate Coumerce Commission pursuant to Sectlon 20(c)
of the Interstate chmmeroe Act."

w1th appmprlate changes thereof and additions thereto as from time to time
may be required by law in order to protect the title of the lessor to such
unit of equipment, its rights under this lease and the rights of any
assignee of lessor hereof.. The lessee will not place any such unit of
.. equiprent in operation or exercise any control or dominion over the same
~until the required legend shall have been so marked on both sides thereof
and will replace promptly any such names and word or words which may be
‘removed, defaced or destroyed. The lessee will not change the road nunber
" of any unit of equ:.];ment except with the consent of the lessor and in .

~4m
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_accordance with a statement of new road mmbers to be substituted therefor,
+- which consent and statement previously shall have been filed with the

... lessor by the Lessee and filed, recorded or deposited in all public offices
. vhere this 1ease shall, haw& been filed recorded or dep031ted

Except as above provmded Iessee mll not allow the ‘name of any person, '

- .assoclation or corporation to be ‘placed on the equipment as a designation -
“that might be interpreted as/a claim of ownership; provided, however, that:
. the Lessee may cause. the equipmant to be lettered with the names or ¢ i’

-used by them of the. sameor a’similar type for convenience of
“identification...Lessee shall’indemnify Lessor, and any assignee of Lessor
hereof-against ‘any liability, loss or expense incurred by any of them as a.:
‘result of the aforesald “marking of the equlptmnt with such name, 1n1t1als o

9. "FEES AND TAXES - lessee agrees' to” pay promptly when due’, and to ¢ :
. indemify and hold Lessor ‘harmless from, all license, title and registra~ . -
" -tion fees whatscever; all: 1ev1es, mzposts duties, charges or withholdings
. -whatsoever, and all sales :use, personal. property, stamp and other taxes.
- whatsoever (together with” ‘any penalties, fines or interest thereon) whether
., " ‘assessed, levied or imposed by any governmental or taxing authority against’
... or upon Tessor or otherwise" with respect to any Equipment or the ptmchase
" acquisition, ownership;” delivery, leasing, possession, use, operation, - .. ...
~ " control, ‘return or ‘other:disposition.thereof, or the rents, receipts or
e ;f_‘earn:mgs arising therefrom; or with respect to this Lease, excludmg, o
“:: however, any federal, state or local taxes levied on Lessor's met. mcbme, _
. as ret income is presently determined under the Federal Internal Revenue .
" Code. In the event any such fees, levies, imposts, duties, charges or ..
taxes are paid by Lessor,.or-if Lessor be required to collect or pay any
. thereof, Lessee shall- rel.mburse Lessor therefor (plus any penalties; fines
. or interest thereon) promptly upon demand. Lessor will file all personal
~ property tax returns. covering’the Equiprent, .and wnless and until Lessor
. notifies lLessee in writing to the contrary, lessor will pay the personal
. property taxes levied or-assessed thereon directly to the levying
‘authority. léssee will; promptly upon being invoiced by lessor, rennburse
Lessor for the full amount of such personal property taxes so pald by -
Lessor. In the event Lessor should request lessee in writing to pay such -
personal property taxes directly, Lessee agrees that it will do so -
promptly, upon receipt:of such notice. : All of the obligations of lessee.
under this Section with respect to any fees, levies, imposts, duties,
charges, withholdings and taxes (together with any penaltles fines or
interest thereon) assessed, levied, imposed or accrued prior to the
expiration or other termination of this Lease or the lease termm of all
Equipment leased hereunder shall continue in full force and effect ,
notwithstanding such expiration or other termination and are expressly made
for the benefit of and shall be enforceable by, Lessor.

¢

10. INDEM‘IIFICATION BY LhSSEE Lessee agrees to indemnify and hold Lessor
harmless against any and all claims, demands, liabilities, losses, damages
and injuries, of whatsoever kind, and all fees (including attomy's fees),
costs, expenses, penaltles' and interest, relating to, resulting from, or

. in any way arlsmg out of: : :

(a) Iessor's parchase, acqu181t10n and ownership of, and tz.tle to,
any Eqmp*rent

-5-
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. initials or other insignia custanarlly used by Lessee  on railroad equlpment:



(b) the possession, maintenance condition (including without
limitation, latent and othar defects whether or not discoverable
by I.essor), use, operation, control, loss, damage, destruction,
removal, return, stcrage, surrender sale or other disposition of

any Equlprent

(c) any “accident in cmnectm with the possession, operation, use, |
. condition, control, return or storage of any Equipment resulting
1"111 damage to pmperty or mjury to any person

S (d) all costs, charges dcmages or expenses for royaltles and/or

- 7 claims. and expenses of lltlgatlon, arising out of or in any way
- connected with the assertion of any claim or demand based upon

. .. any infringement or. alleged infringement of any patent_ or other N
E rlght by or m"mspect of any Eqmpnent and

(e) strict llability ‘m tort.

'Ihe mdemm.f: cation by LE‘L'S&@E under thls qectmn 10 shall survive t:he
-payment of all other obligations under, and the termination of, thls Lease

o ~ and the lease term of all Eapupnent 1ea=;ed hereunder.

11, USE OF mJIPMFNI‘ Le...see mrrants and agrees that the Equipment will -

- at'all times be used and operated under and in compliance with the laws of
the jurisdictions in which 'the Equipment may be located and operated, the -
Interchange Rules of the Association of American Railroads, if applicable,
and in compliance with all'lawful acts, rules, rc,gulatlons and orders of

T any JuiJ.c:Lal 1eglslative or 1‘egulatory body having power to regulate or

supervise the use of the Equipment including, but not limited to, the rules
and regulations of the United States Department of Txansportatlon and the
Interstate Commerce Commission. lessee further warrants and agrees that
the Equipment will be used upon its lines or railroad or upon lines of -
railroad -over which Lessee has trackage or other operating rights or over
which railroad equipment of lLessee is regularly operated pursuant to
contract or upon other railroads in the usual interchange of traffic (1if
such mtercha*nge is customary at the time); provided, however, that lessee
will not permit the assigmment of any Eqmpnent to service 1.nw31w.no the
regular operation and maintenance thereof outside of the United States of
America except for temporary use in the Dominion of Canada in the ordinary
interchange of traffic. Lessee shall not permit any liens, charges or
enasibrances to be placed on or levied against the Equipment other than
liens, charges or encumbrances placed thereon by lessor or by persons
claiming against Lessor but not Lessee. Lessee agrees to procure and
maintain in effect all licenses, certificates, permits and other approvals
and consents requj.red by federal state, comty, mmicipal, or foreign laws
and regulations in comnection with the possession, . use, operatwn and
maintenance of the Equipment. . lessee agrees that without Lessor's prior:
written consent lessee will not assign or transfer its rights under this
lease, or sublease any of the Equipment, except and then only so long as
the Iessee shall not then be in default under this lease (and subject to
this Lease and to the rights of lessor hereunder, and without releasing the-
lessee fram its obligations hereunder) lessee may sub-lease all of the
equipment to a railroad provided that: (1) such sub-lease is subject to the
jurisdiction of the Interstate Commerce Commission; (2) that such _
sub-lease shall be subject and subordinate to the I,xaase and (3) the Lessee
shall notify lessor of any such sub-lease, specifying the equipmnent by car
nuuber and the. idantlty of ‘the sub-lessee. In the event of the happening
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' - of an Event of Default mmﬁndef lessor may, in addition to other remedies
.+ provided for herein, enforce the rights of the lessee under any such
- sub-lease for the accaunt of the lessor in the Lassae S name.

. 12. IMPROVEMENT, MATNTENANCE  AND' REPATR OF FQUIPMENT - lessee will, at its
. 7'own expense, -(a) maintain the Equipment in good and safe operating arder,

' repair and condition, and in accordance with the requirements of any

.- governental’ authority, domastic or foreign, having jurisdiction thereof,
%b) will pay for.all fuel}'service,. inspections, overhauls, replacements,

‘substitutions, materials’ and :labor necessary or desireable for the proper

the Equiprent protected’ fmm the elements when not in use., Ilessee) at its
-sole cost and expense, may. modify and make additions or improvements to the
_Equipment, ‘provided that' (1)! such alterations, modifications, additions or .

s-.reduce the value or utility of the Equiprent or impair the certification,.
. “performance,. safety, quality," capabillty, ‘use or character of the Equiprent)’
- .7 7(ii) Lessee promptly notifies:Llessor in writing of the nature of any such :
5.’ alterations,: modlflcatwns, ‘additions and improvements, (which modifications,
T 'l ddditions’ and’ improvements “shall, ‘unless and until removed by Lessee at the.
- Tequést of lessor,. automatically beccme the sole property of Lessor and
- " .subject to the’ “terms of this leasé, and included in the term “Equipment') and
' (ii1) upon the termination of. the lease term of any Equiprent as to which such
.. alterations; modlficatwns, -additions and improvements have been made, lessee,
- if requested to do so by Lessor; shall remove any such alterations, modifica-
.. tions,. additions and mprovenents and restore such Equipment to its original
- »condition as of the Lease Commencement Date with respect thereto, reasonable -
L wear and tear only being excepted :
¢ 13. LOSS DM%GE OR“DESI’RUCI‘ION OF EXQUIHVIENT - Lessee shall bear all msks
v 'of damage to, or loss or destruction of, any Equipment during the lease
" “term thereof and until such Equipment has been returned to Lessor pursuant
" to the provisions of Sections 16 or 18, whichever is applicable. Exot.pt as
otherwise herein expressly provided, no such damage to, or loss or
- -~ destruction of, any Equipment, shall impair any obhgatlon of lessee to
" lessor, under this Lease, including, without limitation, the obligation to
pay rent. In the event that any - item of equipment shall become lost,
. stolen, destroyed or lrreparably damaged from any cause whatscever, or if
;« any item of Equipment or Lessor's title thereto shall be requlsu,wned or
" seized by any goxe:mrrental authority (each such occurrence being
" hereinafter called a "Casualty Occurrence') during the lease temm of. such
item and until such item has been returned to lessor in accordance with the
provisions of Section 16 or .18 hereof, whichever is applicable, Lessee -
shall promptly notify Lessor in. wntmg of such fact, fully informing *
lessor of all details with respect thereto, and shall within thirty (30)
days after such Casualty Occurrence, pay Lessor an amount equal to the sum:

“use, repair, operation and maintenance of the Equipment, and (¢) will keep el

-improvements  do not eliminate (the multi-use capabllltles of .the Equipment, or. '_: S

. of (i) all rentals then due :mcludmg rentals accrued on a daily basis to the .

" date of such Casualty Occurrence, (ii) the "Stipulated Loss Value“ as set - oo
forth in Schedule A or any, subsequent Schedule which may bereafter be made a

' part thereunder computed as’ of the date of such Casualty Occurrence, (iii)
interest on the sum of (i) and (ii) above fram the date of such Casualty
Occurrence to the date of receipt of payment by lessor at the rate of 12
percent per armum {or the maximum per amnum rate of interest permitted by law,
whichever is less) and (iv) all other unpaid amounts due Lessor hereunder
pertaining to the Items of Equipment suffering such casualty. Upon payment of
item (i) through (iv) to Lessor, this Lease shall terminate with respect to
the equipment or part thereof so paid.
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Any insurance proceeds Tece V§d as the result of a Casualty Occurrence with
~ ‘respect to an item of Equipment shall be applied first in reduction of any - =
- then unpaid obligation of 'legsée to Lessor hereunder and secondly 'in reduction 1
*-of lessee's obligation”to pay, the "Stipulated Loss Value" for such item, if .
not already paid by Lessee’. Lessor; or, if already paid by Lessee, to the .
reimbursement of lessee for:its payment of such "Stipulated Loss Val and
‘the’ balance of the insurance: “proceeds; if any, shall be paid to Lessee, if:
‘lessee is not then in default. hereunder. In the event that an item of Equipxent
-has been danaged but*mt“ irreparably, Lessee at the optlon of lessor shall

m‘h O P R D P
damage which ¢an b r_epalred or’ equlpment whlch can be
‘replaced Leasor shall,,,if nq‘iEvent of Default has occurred and continuing
herexmder release -to’ Igssee ;the proceeds of any insurance received by:. ... °
age” for. the purpos«e of reimbursing lLessee” for'«-'
s_tprmg such item, upon receipt by Lessor of
50T mpan: or rest.oratxon has beem

'acéi:rate statetxrent .as, of ‘the precedmg January

¥

“to Iessur if requested 7
-1 (a) shomng the anount; desCrlptlm and: identlfymg nunbers of ‘all 1tems
Eg pmnt that may have ‘fered a Casualt.y Occurrence du:rlng the :
ing twelve (12). month or” since”the ‘date of this Lease, in the’ case o
':of the first ‘such statelmht);,‘:and -such other information regarding the
i “cmdltlon and-state of ‘repair of such items as lessor may reasonably ™ " .
J 7 request, (b) certifying that’all items of Equipment have been marked as
o -~ required by Section § hereof ‘and  (c) certlfymg that all items of =
Equn.;mant continug to remain. wlthm the” territorial ‘limitations provided in
Section 11 hereof. - . lessor. shall have the right at its sole cost and
expenw by its auttiorized | .Tepresentatives upon reasonable notice to .
- lessee, to:inspect the- items of Equipment and Lessee's records with respect
thereto ‘at- such times” as’ shall be reasonably necessary to confirm to
Lessor the exlstence and proper mammnanoe thereof during the continuance
of this lease

In addltwn the Lessee wi dellver or cause to be delivered as promptly
as possible, but in any’casé not later than 120 days after the end of its
fiscal year, to the Lessor (a) a consolidated annual financial report of
the Lessee prepared in accordance with generally accepted accounting
principles consistently’ applied and aundited and certified by a recognized
~ public accounting firm, which shall include, without limitation, a
~ statement of income and retained earnings and a balance sheet, all in -

reasonable detail and satlsfactory in scope to the lessor, and (b) as soon’
as available and to the extent "available, and in any event within 60 days
after the first, second and third quarterly accounting periods in each
fiscal year of the Lessee, copies of the consolidated balance sheet of the
Lessee as of the end of such accountmg permd and Coples of relat:ed
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' &ﬁé;olidaﬁéﬂ statementsofincam of the Lessee for the portion of the Lo :
fiscal year then ended with the-last day of such quarterly accounting
<" period, all in reasmable detail and satisfactory in respect to the

. IESSGI'- = Ly

| ’J.he Lessor,’ at its sole cost‘and expense, shall have the right to discuss
"~ the affalrs, finances and accounts of the lessee relating to the Equipment
. and to the transactions contemplated by the lLease and agreements in respect
" thereto with the lessee's officers, employees and independent public
-»  accountants, Further, Lessee agrees to furnish Lessor from time to time = -
* and upon lesscr's request’ such other reports as lessee shall make available
in the regular course of its b.lsmess to 1ts shareholders.

15. mSURANCE I.essee w111 malntaln at its sole cost and expense, at
.+ . all times during the lease -term of any Equipment, and until such Equiprent
» . 'has been returred to lessor -in’ accordance with the provxsmns of the
. Sections 16 or 18, whichever is applicable, with reputable insurers
"~ - ‘acceptable to lessor (a) insurance in an amount not less than the
'Stipulated Loss Value" (hereinbefore defined) of each such item of
‘Equipment leased herewnder, insuring against loss and/or damage to such
"Equiprent arising out of any risk covered by fire, windstorm, explosion,
+ and extended. coverage and against such other risks as are custmanly S
. insured agamst by companies owning property of a similar character and
.. . 'engaged in a business similar to that engaged in by Lessee, and (b) .
- comprehensive public liability and property damage insurance in amount of -

- ten million dollars, single’limit coverage, insuring against liability for
death, bodily injury and property damage resulting from ownership,
mamtenance use or operation of the Equipment. All insurance policies
shall (i) name lessor as an’additional insured, with losses under the - .
physical loss and/or danage pOllC].eS to be payable to lessor and lessee
(and alsc to an assignee of lessor, if request by such assignee) as their
respective interests may appear, (11) provide that the policies will not be
invalidated as against Lessor (or as against any assignee of Lessor)
because of any violation of a condition or warranty of the policy or
“application therefor by lessee, and (iii) provide that. the policies may
~only be materially altered or cancelled by the insurer after thirty (30)

- days prior written motice to Lessor and to any assignee of Lessor. Lessee

- shall deliver to lLessor, prior to the lease Commencement Date for any item

of Equiprent (or at such other time or times as Lessor may request) a
certificate or other evidence of the maintenance of allsuch insurance
satisfactory) to lLessor, provided however, that Lessor shall be under no
duty to examine such certificate or other "evidence of insurance, or to
advise Lessee in the event that its insurance is not in umnphanc:e with
this lease. In the event of failure on the part of lessee to provide and

~ furnish any of the aforesaid insurance, Lessor may procure such insurance -
and lessee shall, upon demand, reimburse Lessor for all expenditures made
by Lessor for such insurance, together with interest thereon computed at
the rate of twelve percent (12’2,) per annum (or the maximum per annum rate
of interest. permitted by law, whichever is less), from the date of Lessor' s
payment until reimbursed by’ Iessee. The comprel'enswe physical loss or .
damage insurance policy or: ‘policies shall also provide that upon receipt by

~ the insurer from Lessor of any written notice of the occurrence of an Event

of Default hereunder, any proceeds payable by said insurer with respect to

any loss or destruction of, or damage to, any Equipment, shall be payable

solely to lessor (and to any assignee of lessor, if requested by such

assignee) from the date of said insurer's recelpt of such written notice,

up to the dat:e said insurer received written motice from lessor that said |
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'Ew:nt of Default 1s or Tﬂmmﬂer. Hcmwr l’.essor
" - acknowledges that I.esse:e. shall: ‘have the right to self-insure the Equipment’
- _only with respect to Caswl‘ty Occurrenceés as ocutlined in Subsection (a) R
" above as long as lessee's!fet worth shall be at least $6,000,000 and chnting i
cany. twelve (12) month’ pe iod‘lessee shall incur o cash 1oss of eammgs m'gi
excess of $1 000 000. PRy . T e T

{16. REI‘Um OF EQUIPMEKI‘ =:Upon - the tenm.nation or expiration of t_he lease o
" term of anmy unit of.equipment; whether by the'passage of time or otherwise, .
" 1essee shall deliver. ea mit of equipment to lessor or its designee -or £0
" a subsequent lessee" at ‘a-reasonable location: specified by the Lessor within
60 days of- termnatian' of ‘the' lease.  lessee will use’its best efforts to .
- obtain loads for the’ equlpfrent ‘acceptable“to the lessor, going in‘the
".-direction of the locatipn: designated by the lessor;’ pm\nded that in. this
- effort lessee shall not’ give’ ‘preference to the equipment subject to this . .
‘.. lease and that lessee shall not discriminate against the. equiprent’ subject e
7 to.this lease.. In the- ‘event:- that, _any transportation charges are incurred
w1 for the delivery of . the equiprmnnt to any location upon -terminationm, the -

T s« Llessee shall bear. the expense ‘of charges pertaining to the transportation
w0 o of the equlpment for ‘a maximum:distance of 250 miles: In the event that -
Tam e the equlpmnt is delivered-to ‘the Lessor. upon storage tracks owned by the -

- . lessee, then the Lessee’ shall “provide to lessor a maximum of 90 days free = -
_ " storage of the equlpment upon_ those storage tracks and thereafter will ...
et - lease; track space to Lessor atithe current rental rate. In the event that

"+ the equipment is' delivered to the Lessor other than upon storage tracks

. owned by the Lessee; then at the request and at the expense of the Lessor, .
- the Lessee shall use its best efforts to obtain suitable storage tracks for
the equipment. upon . suitable’terms and the Lessee shall charge no agency fee -
. for this service. .'At the time of delivery the equipment shall be empty, =
" free from residue, in the same’ good order and condition as when delivered
s 7. to Lessee henatmder, norma.l wear and tear excepted, and in the condition
v and’ repair required according to the Interchange Rules -of 'the Association

‘. .5 of American Railroads. : lessee shall, on demand, reimburse lessor for the
577 expense of cleaning any item of equiptrent that contains residue or ‘such -

*.. . other cost which may beincurred to place such item of equifment in the
.. .7 condition described above.: During any storage period, Lessee will permlt o

"~ lessor or any person de51gnat:ed by it, including authorized representative
or representatives of any: prospectme purchaser of any such um.t of _
i equlpmant to inspect- the sane. o . : : v

: ':I.essee fur&ler agrees, at Lessor s request to pamt ‘over Lessee s mark:mgs .
“on the units’of eqmpmnt upon delivery of the equipment to Iessor.. If _any'
unit of equiprent is not: redelivered to Lessor or not delivered to a -
"' subsequent ‘lessee on or before or 90 days after the date on which the lease
' ... term ends, or in the event that a wunit of equipment so delivered is mot in
Seo U the condition reqmred by this Section 16, Iessee shall pay rental for each
.+’ . day that such unit of equignent is ot delivered after the term ends-or -
.-+ . until such unit of equipment! is delivered in the condition required, at the
. - prorated quarterly rental rate’required under this lease. lessee shall pay -
-« tolessor on or before the:last’'day of each month the amount Lessee is -
... 7. obligated to pay to Lessor for such month under this Section. (If Lessee
'is unable to return, or is’ prevented from returning, any Equipment to
, Lessor within 90 days after the expiration or termination of the lease
.. term, as required under this Section 16 hereof, for any reason whatsoever,
’ 1nclw:11ng, but not limited ‘to, the assertion by any third party of any
claim against such Equipment, or of any right with respect thereto, then,
.. in any such event, Lessee shall forthwith motify lessor in writing of such
L fact such Equlpmnt shall for all purposes of this Lease be deemed to

-10-
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O . L o . ‘\i' .. . .
Lo hawz been the subject of a Casualty Occzm.ence cmd lessee shall pay Lessc:r
. the .anounts provided in Section 13 hereof, with respect to such Equipment, at
‘ the time, in the mamner, and with the consequences provided in such Saction.)
‘In‘addition to any other. indemity provided herein and any payments to be .
.. ‘made to lessor hereunder] lessece shall also iﬂdemlfy and hold Lessor - C
- .~ " "harmless from and against all losses, damages, injuries, liabilities, claims -
~«+ . and demands whatscever, inc¢luding those asserted’ by a subsequent lessee | o
arising out of or as a‘re,sult of su.r:h 1atna delwery or failure to d@ll.ver in
the: c:onditlcn requlred : R eE

17, IESSOR‘S OK»M\IERSHIP. as&e“ackxmwledges and agrees that it ‘nas mt
s and’ by the execution of this Iease it does not have or obtain, and by * el
- ,’~"payur*nts and ‘per formance' hrzreumier it does not and will not have or obtain

.. i'any ‘title’to’ the Eqmpwnt, nor’ any property right or interest, legal. or,

"‘~"equ1tab1e, therein, except its r:n.ghts as Lessee }Eroum’mr cmd f;ubject to
. tm t@rms h&reﬁf. ,,'; -’; ':. . . R N

._"18. EVENI‘ES OF DEFAULT - If "'_du;ma tl‘ne q&ntmuance cf the Iﬁa*—zp oneior’
©more of the follomng Lwnts“ﬂkrunafuer called "Events of Default") shall‘
occur - § I

- (a) I}afault ahall ‘be ‘made” in’ the paym?nt of any Tent. Pﬂrem"uier or
» * ‘default shall’be iade: in the payment of. any. Obligdtlm pmv:.dr,d
©for’in this Lease "-‘,gmd ‘any such default shall:continue. for more -
L ﬂmn fwe (5) days after wrltLen ncatlce thareof to Iessee

. (b) Les ee shall default in the Obqervgmce andlor pa_rformance of any
. . other covenant; condition and agreement on the part of lessee to B
be observed and/or penoumd wpder this Lease and such default -
- . shall continue for thirty (30) days after the written notice from
" lessor to Iﬁqsee bpi-leymg tha dgfault and demandmg the same to
be remedled Lo - ’ :

- (e). 'Any mpm&entatmn or walranty made by Lessee herein or in my
B document or certificate furnished to lessor” in connection
- berewith or pursuant hiereto shall at any time prove to be
mcorrect when made -in any materlal mspewct :
) I.r-:ssee bhall ma}ce or permt any unauthorized ass ignment or
‘ - transfer of this 1lease or of Lessee's rights and obligations
- hereunder, or. Lessee .shall make or permit any unauthorized
- swblease- or transfer of any qunpmnt or the possession of
same; , .

T (e) \Lesqee shall nake an’ assxgamnt for the benefit of its credu_tors

Oor cease. bemg in substantwlly the same line or lines of
business - in which lessee is presently engaged, or cease doing

" business as a gm:lg concern, or become. insolvent or bankrupt or
admit. in writing-its inabi 11ty to pay its debts as they mature,
or consent to the appointment of a trustee or receiver, or a

' trustee or a receiver shall be appointed for Lessee or for a

" substantial part of lessee's property without lessee's consent

- and such appointment’ shall not be dismissed for a period of smty
(60) days, or bankruptcy, reorganization, insolvency,
~arrangement’, or:liquidation proceedings shall be instituted by or
aga,mst Lessee ,:md lf mstlt‘utﬂed against Lessee shall not be




‘dlscharged or d sed for a period of thirty (30) days or.
_Iﬂssee s cnrpgrat:e &xistence shall temmate or

- LEy Any obligatim of Iessee for t:he pay!rent of borrowed morey or for
¥ 5. the acquisition’ ef ‘assets by lease, conditional sale or similar -

arrangeent, shall not be paid or refinanced at maturity, whether

- by acoeleratim or ‘otherwise, or shall be declared to be due and .
. payable prior to' .the"stated maturity thereof by reason of default . . -.
_or other violatior 'of the terms of any promissory note or .~ . .-

: agreement evidencmg‘or govemmg sm:h obhgatmn o

any bermlnatlon of a materlal alteration in t:he Lo
.. scope’ of mvarage of,"a reduction in the maximunm anounts payable

. 'under any insurance requlmd to.be maintained by lessee pursuant

to this lease” and such‘ default shall not be rerredmd mthm (5)

, _ defe_xﬂ Lt upon written notioe ‘to Lessee whaleupcm

the entire atount of rent remaining to be paid over the balance’ ‘of the
"lease’ termn of all Eqmptmnt ‘then- leased hereunder, computed from the date
,,of I.zassee s default shall becoma mmedlately due payable Lo

.(1) declaz:ekthislaase,

ColT

"; (2) pmc:eed by approprlate court actlon or actlons at 1aw or in equlty or: ..
- ~"in bankruptcy to enforceperformance by Lessee of the covenants and terms - 1.{“
1 of thls Lease and/or to re "r damages for the breach thereof .

: (3) terrmnate thls Ieasa -upon wrltten notlce to I_essee-

(4) whetl'uar or not thlslaase “so temmated and mthmlt mtme to

.+ lessee, repossess the. Equl;mant vherever found, with or without legal

S process and for this. purpose Lessor and/or its agents may enter upon any
. premises of or under control’or jurisdiction of Lessee or any agent of .

~ Lessee without liability:for suit, action or other proceeding by Lessee

- (any damages occasioned by such repossession being hereby expressly waived
by Lessee) and remxe the }Equl;m'—*nt merefrom

" With respect to any Equl Mnt; retumed tc Lessor or mpossesc:ed by I.essor
., pursuant to subparagraph (ly) above, Lessor may hold or use such Equipment
. - for any purpose whatsoever :Lf this Lease has been terminated, or if it has

- 'not been. terminated; Lessor ‘shall® either sell sare at a prlvate or public,

“cash or credit sale, or re-lease same for such term and upon such rental as L
" shall be solely detemn,md by lessor. In the event of the sale or

re-leasing by:lessor of any such Equipment, Lessee shall be liable for, and
. lessor may forthwith recover from lessee as liquidated damages for breach
.. of this lease, and not as a’ penalty, an anount equal to such sun of (X) the

. ‘entire anount of rent which'would have accrued for the balance of the lease
", term of such Equiprent, computed from the date of lessee's default, plus-

- (Y) an amount equal to the percentage of the Acquisition Cost to Lessor of

s swh Equipment, shown as the. last percentage factor on the Schedule A -

- ("Stipulated loss Value') appllcable to such Equipment, (which amount
" . represents lessor's estimate,.as of the date of the execution of this -

" Llease, of what the minimum value’ ‘of such Equipment would be at the end of -

the lease term) less (Z) the proceeds of any sale or re-leasing of such




Equiptrent ‘after first deducting ‘therefrom all costs and e&pwn ses of mpoqses- SR

sion, storage, repairs,. mcmditicnmg sale, releasing, attorneys' fees and
collection fees’ mth respect “to” such Eqm;ment.

If lessee fails to deli:wer Equi};ment to IJassor or lessor is mable for
Vo any reason) to effect re ssessian of any Equipment, then with respect to
7+, suwch equipment, lessee. slpﬁgll be: liable for, and lessor may forthwith recover
from Lessee as liquidated: dmages for breach of this Lease, and mot as a -
" penalty, an’ amount ‘equal to the ‘sum of*the amounts specified in 1tems (X) and
: (Y) above for such Equipment. A . R

,Whether or not any Equi ?nt is; returned tto" ‘or rep-ossessed by Lessor ‘as’ s
_aforesaid, Lessee shall also be.liable for, and Lessor may forthwith recover -
- from Lesseé,  all unpaid rent.and other meaid suns that accrued prior to the

“recover from lessee all’costs’ ‘and” expenses, including without limitation - .
. reasonable _attorneys' feesﬁ and fees of ‘collection agenca_es mc:urred by Lesscn: .
“ :m exercxsmg any of its rights: or‘mmadlesheremmder. S :

'S:ane pursuant to the fore mg I,msc:r may receive or recover pa)nrent of
-.the amounts- specxfled in'. subparagrapl‘n (1) and items 0.9) and .(Y) above .
. earliér. than Iessor would otherwise be entitled to receive or recover sam o
¢ .but for Lesseée's default]. such amounts shall be ‘discounted to their. then }._' R
- present value at the’ rate “of six percent (6%.) per anmum,- and there:shall be
* added to’ such amounts, after such discount," interest at the rate specified
'% " in-Section 21.1 hereof from'the date of Lessee. s default up to the date of
L the paym?nt of suc.h am::unts : : S _ ST

- In the event that any court-‘ of "competent _)urlsdlctlon determmes that any

" " provision of, this Section’18 ‘is. invalid or unenforceable in whole or in
part, such determination shall not prohibit lessor from. establishing its.
damages sustained as a result of any breach of this lease in any action or
- proceeding 'in which Lessor seeks to recover such damages. - Any repossession

: or resale of any Equipment.shall not bar an action for damages for breach

‘of this Lease, as hereinbefore provided, and the bringing of an action or
“the entry of _]u:ig‘rent against’ Lessee shall not bar Lessor's right to "
repossess any or all Equ:Lpnent. :

. The remadles herem promded in deOI‘ of I.PS&OL‘ shall not be deem.d to be
exclusive, but shall be cumlative and shall be in addition to .all other
rexmdles in Lessor s fablr exlstmg in law, in equity or in bankruptcy.

19. ASSICH\E*W AND I*DE{IGAGE Lessor may assign this lease, and may grant
a mortgage on, or security, interest in, any Equipment to any such assignee,
in whole or in ‘part, without' notice to, or the consent of, lessee. Each
such assignee shall have all of the nghts but none of the obligations of
Lessor under this Lease 'and lessee shall, upon receipt of written notice
thereof, recognize each such assigmment and mortgage or securmty interest
and shall accept and comply with the directions or demands given in writing
by any such assignee.. . lessee shall not assert against such assignee any

. defense, counterclaim or set-off that Lessee may have against lessor. .
However, nothing herein shall relieve Lessor from its obligations to Lessee
herewnder. After any such’ ass:.grmznt this Lease may not be amended or
modified without the prior written consent of any such assignee. Upon any
assugmwnt of this lease or the granting of any mortgage on, or security
interest in, any of the Equipment, Lessor or its assignee may record any
instruments relatmg to' the assignment, mortgage, or security interest
desired by Lessor or ‘'such assigree in accordance with the laws of
appmprlate Jum_sdlcti_ons.’i-l‘” R

-13-
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20. R.ECI)RDD‘JG AND FI,L]]B i EKPENSES The” Lessee agrees and cowrxéﬁts that

. prior to the delivery and. .acceptance of the first unit of equipment; lessee -

B will, at its sole expense;; cause this lease to be duly filed, registered or
recorded in conformity Wi.til Section 20(c) of the Interstate Caﬂmrc&e Act and .

T be deposited with the Eegistrar General of -Canada in accordance with Sectian Can

86(2) of the Rallmy Act-and in ‘other ‘such places within the United Statés

- "required by law as Lessor’may ‘reasonably request and w111 furnish the Lessor - o

B proof of such filing, registratim or recordation.: In addition, Iﬁssee will .'
upon the -reasanable -demand“of Lessor, at Lessee's cost and expense do and":
perform any other act and will execute ‘acknowledge; ‘deliver, file, register,

“or requested by lessor (or:any“assigree of lessor). including, without:
© . limitation, financing statements under the Uniform Commercial Code (whmh

nomthbtandmg the inteht of lessor and Lessee that this is a true léase,’.

Lessor shall have the ng,ht to file wherever and whenever lessor requires), )

<+ for the purpose ‘of proper protectlon to the satisfaction of lessor, (and/or L
- of Lessor's a.,signae) of Iessor s.title to any Equipment (and/or of Lessor's - -
: ‘assignee's security interest;’ 'if ‘any, in any of the Equipment) or for the

» purpose of carrying out.the’ mtentlon of this Lease and in comnection with
‘. any such action will dEIZLVEI' to Lessor proof of such filings and are opinion
" of counsel that such action’ has been properly taken. ' lessee will also pay,
- or will upon defmand reimburse lessor, for all of .the reasonable out-of-pocket
" costs and expenses incurred by Lessor in comnection with this lease and/for
. lessor's purchase of any of the Equiprent for lease hereunder, and for all
" fees and costs of any attorney specially retained by Lessor to tdke any
actlon or proceedlng to enforce .the terms of th:Ls Lease.

- 21, MISCEIU*J\IEOUS -ﬂ;f{

. 21 1 I.AII‘E CHARGE.S ON OVERDUE PAM’NI‘S Any nonpa;ment of rent or
other amounts due hereunder shall result in the obligation on the part of

- . Lessee promptly to pay also an amount equal to twelve percent (127) per:.

~annum (or: the maximum per amum rate of interest permitted by law,
whichever is less) of.the. overdue rent or. other amounts for the perlod of
time durmg which they are?"orverdue Co LT N

: 21 2 NO’I'ICES Any notice mqul.red or permltted to be given by elther
party hereto to the other shall - be deemed to have been given when deposited
in the United States mails; certified, return receipt requested, postage = -

prepaid, addressed to elther party at its address set forth herein or to

such other address as elther party shall I-ereafter fum:Lsh to the other in

wrltmg R » ,
21.3 ENI'IRE AGREEMENI‘ : SEVERABILITY E.FFECI‘ AND M)DIFICATION OF IEASE -

This lease constitutes the entire agreement between the parties with respect -

to the leasing of the Equipmnt.r Any provision of this lease which is -
prohibited or unenforceable in'any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohlblthﬂ or
wmenforceability without mvalldatmg the remaining provisions hereof, and
any such prohibition or urenforceability in any _]umsdlctmn shall not

- invalidate or render unenforceable such provision in any other jurisdiction.
No variation or modification of this Lease and no waiver of any of its

provisions or conditions shall be valid unless in writing and signed by cluly
. authorlzed offlcers of Lessor and Lessee,

- 21.4 EXI:.CUTION IN mUNI‘EBPAFfI‘S This Lease and any Rental Schedules
" - hereunder may be executed in several counterparts, only one of which shall be
.7 conspicuously marked “original' and shall be deemed to be the original, which
such original shall be dellvered to lessor or its assigns. If this lease or

“record and deposit (and will're=file, re-required by law in the United States =



any Bental Schadule is ‘executed in several counterparts, all counterparts
other t‘nan that marked arigm;al shall be c:mspicuously marked "duplicate".

21 .5 IESSOR'S RIGHI‘ 'IOAP‘ERFDRM I'UR I,ESSEE - If Lessee fails to. duly and |

~pramptly perform any of its obligations under this lease (except. for: the : o
. payment of rent) or fails to comply with any of the covenants or agreenents
“- contained herein,’ Iessor. may: itself perform such obligations or comply w1th
" such covenants or’ agreemnta . for” the account’ of lessee without -thereby
: j waiving any default, “and any amount paid’ or expense (including masonable :
. attorneys' fees) :anurred by Lessor in comnection with such performance, or e

compliance shall; together with: ‘interest thereon at the rate of twelve.

] percent (127.) per armum (pmviding such rate does not exceed the m:chmn raLe '
permitted by law,!in vhich’e vent " the maximum rate p«mmtted by law shall N
‘apply) be p&yable__,by I.e Sl _ ST W

B

I.essor o tk.mand

21 7 AGREEMENT' F!DR LEASE ONLY - 1&5901: and Lessee agree that thls Lﬁase BRI
‘is and is intended to be a. ‘true lease ‘(and not‘a lease intended as security =

‘or ‘a lease in thé nature’of’a security interest) and further agree to treat
- 'same as a true lease for all’purposps, mcluding, w;x_thout 11m1tat10n, legal,
C tax, c]erlcal and account:ing g

- 22, OPI‘ION TO RENEW - Upon tl'lezexpnation of the initial term or any renewal

. term with respect to, each’ Rentali Schedule, provided that Lessee has paid all

rentals and all other sums then due by Lessee to Lessor, or which would
become due upon requestof,léssor; as required under the provisions of this

v " lease, and provided that no Event- "of Default, and no event which with the

- giving of notice or lapse of time, or both, would constitute such an Event of
Default, has occurred and than remalns mmreirpdted to lessor's satlsfaction,
- lessee shall have the option exercisable on at least 180 days prior written

7. .notice to lessor; to renew the lease term with respect to all, but not less

.than all (except for items that have been destroyed and for which Lessor has
_received payment of the: Stlpulated Loss Value with respect thereto) of the =
"Equipment then subject to said Rental Schedule for five (5) successive

}; ~additional terms (each of- which being herein called a "Renewal Term') of one .-

.'year each at a rental for each such Renewal Term, at a rate that would be

* obtained in an anns-length ‘transaction between an informed and willing

propsective lessee and an“informed and willing lessor under no compulsz,cn to
- lease (saJ.d rate bemg herei.n called the "Falr Rﬁntal Rate').

If on or before a dat:e 135,‘ ys 'prlor to the expiration of the mltlal term
.or any Renewal Term with’ ‘réspect’ to each Rental Schedule, Lessor and Lessee '
- are unable to agree upon a determination of the Fair Rental Rate of the . .
Equiprent, Lessee shall’ have’ m obligatmn to renew this Lease. However, if
Iessee wishes to proceed withits option, such valve shall be determined in
accordance wx.th the proc:edure for Apralsal

Appralsal shall mean a prooedure wbereby two recognized mdependent equlpmnt

, appralsers one chosen by Leéssee and one by Lessor shall matually agree upon

“the amount in question. - Lessor or lessee, as the case may be, shall deliver
a written notice to the othér party appomtmg its appraiser within 15
business days after rec:elpt from the other party of a written notice -
appointing that party's appraiser. If within 15 days after appointment of

.. the two appraisers as described above, the two appraisers are unable to agree

- upon the amount - in q1m§tmn th:u:d recognized independent appraiser sha]l




be chosen within five days thereafter by the mutual consent of such first two
appraisers or, if such first two appraisers fail to agree upon the appointment
of a third appraiser, such appointment shall be made by an authorized repre- .
sentative of the American Arbitration Association or any organization JC'} I
successor thereto. The decision of the appraisers #5 appointed and chosen /Y
shall be given within a period of ten (10) days after the selection of such
third appraiser. The average of the three appraisals arrived at by said three
appraisers shall be binding and conclusive on Lessor and Lessee. Lessor and
lessee shall pay the fees and expenses of the respective appraisers appointed
by them and shall share equally the fees and expenses of the third appraiser,
if any, and those of the American Arbitration Association, if applicable.

After a determination of the Fair Rental Rate of the Equipment has been made
in accordance with the procedure described above, lessee shall exercise its
option to renew the lease for the Fair Rental Rate thereof by delivering
written notification of such exercise to Lessor not less than ninety (90) days
prior to the expiration of the term of each Rental Schedule.

If lessee has elected to renew the lease pursuant to this option, the renewal
rentals shall be payable on the same day of each rental period consistent
with the rental payment dates of the original term of the Lease commencing
with the first rental period after the expiration of the initial term and
contimﬁng until the expiration of the Renewal Term(s).

IN WITNESS WHEREOF, Lessor and lessee, each pursuant to the due authority,
have caused these presents to be signed in their respective names by their
duly authorized officers and their corporate seals, if applicable, to he
hereunder affixed and duly attested, as of the date first above written. The
obligations of National Railway Utilization Corp. and Pickens Railroad Company
as lessees hereunder are joint and several.

MCDONNELL DOUGLAS FINANCE OORPORATION
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Schedule A ("Stipulated loss Value') to Equipment Lease No. 245 , dated

‘April 30 » 19 79 , between McDonnell Douglas Finance Corporation ("Lessor”)

and National Railway Utilization Cdrporation and Pickéﬁé.Railroad Company {"Lessee").

For any item of Equipment covered by the Lease, the Stipulated Loss Value prior to the
first installment of Regular Rent shall be 103.8% of Acquisition Cost, thereafter, such
Stipulated Loss Value shall be determined by multiplying the Acquisition Cost of said
item (as set forth in the Rental Schedules) by the percentage factor shown below
for the calculation period in which the determination is to be made. Calculation period
shall mean the day after the due date of a regular installment of rent. To determine
Stipulated Loss Values for calculation periods not shown, or for periods of time between
calculation periods, interpolations between calculation periods shall be made.

CALCULATION : PERCENTAGE CALCULATION PERCENTAGE
- PERIOD _ FACTOR PERIOD FACTOR
1 ' . - 104.5 .32 74.0

105.0 33 72.8
3 105.5 34 71.7
4 105.8 35 ' 70.4
5 104.8 36 69.2
6 104.9 37 67.8
7 105.0 38 66.5
8 105.0 39 65.1
9 104.9 40 63.6
10 104.7 41 62.1
11 104.7 ' 42 60.6
12 104.6 (98.4 after ITC vests) 43 59.0
13 99.3 44 57.4
14 99.0 45 55.7
15 . 98.7 4o 54.0
16 98.3 47 52.3
17 97.9 48 50.4
18 97.4 49 48.6
19 96.9 ' 50 46.7
20 96.4 {(90.2 after ITC vests) 51 44.8
21 89.6 52 42.8
22 89.0 53 ’ 40.8
23 88.3 54 38.7
24 87.6 55 36.6
25 : 86.8 56 34.5
26 86.0 57 ] 32.3
27 85.1 58 30.1
28 : . 84.2 (78.1 after ITC vests) 59 27.8
29 77.1 ‘ 60 25.0
30 76.1 END OF TERM
31 ' 75.1 AND THEREAFTER 25.0

1f noted here, this Rental Schedule A is

applicable to Rental Schedule No.(s)
only,

otherwise to all Rental Schedules of

the Lease not having specifically noted

Schedule A's.
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EXHIBIT A

CERTIFICATE OF INSPECTION AND ACCEPTANCE

Rental Schedule No. 245-001

Pursuant to Equipment Lease (Lease No. 245 ) dated as of April 30
(the "Lease') by and between McDonnell Douglas Finance Corporation
("LESSOR") and National Railway Utilization Corporation and Pickens Railroad Company
{collectively called "LESSEE").

, 1979,

The undersigned, being the duly authorized representative of the Lessor and Lessee
hereby CERTIFIES that the following units of equipment (the "Equipment") referred
to in the Lease between the Lessor and the Lessee,

Quantity ‘ Description - Road Number

Twenty-Five (25) 50'6" ~ 70 Ton Type XM Railrcad Boxcars HOSC #250040  HOSC #250054
manufactured by Berwick Forge and Fabrica-  HOSC #250041  HOSC #250055
tion Company HOSC #250042  HOSC #250056

HOSC #250043  HOSC #250057
HOSC #250044  HOSC #250058
HOSC #250045  HOSC #250059
HOSC #250046  HOSC #250060
HOSC #250047  HOSC #250061
HOSC #250048  HOSC #250062
HOSC #250049  HOSC #250063
HOSC #250050  HOSC #250064
HOSC #250051

HOSC #250052

HOSC #250053

have been duly delivered to the Lessor in good order and duly inspected and accepted
by the undersigned as of the date hereof on behalf of the Lessor, and have thereby

been duly delivered by the Lessor to the Lessee and have been duly accepted and in-
spected by the undersigned on said date on behalf.of the Lessee as conforming in all

respects with the requirements and provisions of uﬁe Lease 4%Mm ‘ i o
A 1
g Bt - N s
4 f&?é’x G PP / byffb. /“ S A&%-pr”
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EXHIBIT B

e RENTAL  SCHEDULE
-RENTAL SCHEDULE RO. 245-001 to Equipment Lease No. 245 , dated April 30 .
1979 . (the "Lease”) by and between the undersigned, the terms and conditions of

which are hereby incorporated herein by reference. Lessee hereby (a) authorizes
Lessor to order for lease to Lessee the equipment describéd herein (the "Equipment")
and to insert hereon the Lease Commencement Date and the partial first period's rent
(if any) for such Equipment upon Lessee's acceptance of same for lease, (b) agrees

to lease such Equipment from Lessor effective the Lease Commencement Date thereof

and for the lease term specified below, and (c) agrees to pay Lessor the rent, in the
amounts and at the times specified below, for each item of Equipment. All of the
terms used herein which are defined in the Lease shall have the same meaning as so
defined.

DESCRIPTION ROAD NUMBER ACQUISITION COST
50'6" - 70 Ton Type Xﬁ Railroad - HOSC #250040 HOSC #250052 V $993,200.00
Boxcars manufactured by Berwick HOSC #250041 HOSC #250053

Forge and Fabrication Company - HOSC #250042 HOSC #250054

HOSC #250043 HOSC #250055
HOSC #250044 HOSC #250056
HOSC #250045 HOSC #250057
HOSC #250046 HOSC #250058
HOSC #250047 HOSC #250059 .
HOSC #250048 HOSC #250060
HOSC #250049 HOSC #250061
HOSC #250050 HOSC #250062
HOSC #250051 HOSC #250063
HOSC #250064

RENTAL TERM: § 9 payable upon execution of this Rental Schedule,

to be applied to the N/A rental installment. Payment of the
first through sixtieth rental installments shall

commence on  July 30 , 1979 and shall continue quarterly

thereafter on the 30th day of each October, January, April, July

with each such rental installment to be in the amount of $ 27,927.49

Name and Address of Vendor of Equipment: Berwick Forge and Fabricating Company,

P.0. Box 188, West 9th Street, Berwick, PA  18603.
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DELEGATION OF AUTHORITY

In accordance with Article XIII of the By-Laws of McDonnell Douglas
Finance Corporation (the "Corporation”), the undersigned hereby
delegates to the following person, as Authorized Agent of the
Corporation, whose true and genuine signature appears opposite

his name:
Daniel 0. Anderson //Z;/ 94(}1,/éi(2z7 (:223 (N7 Z/(M,/

Spec1men Signature

the authority to enter into, execute, .deliver, release and receive

in the name and on behalf of the Corporation any and all agreements

and documents, in accordance with that certain Commitment Letter

dated April 10, 1979, including but not limited to the Equipment

Lease Agreement, Rental Schedule, and Uniform Commercial Code Financing
Statements, which may be deemed by Mr. Anderson to be appropriate

or necessary in connection with the equipment leasing transaction

with National Railway Utilization Corporation and Pickens Railroad
Company, as outlined in the above mentioned Commitment Letter.

- Dated as of the 1lth day of April 1979.

JAwmes T. McMillan, President
chonnell Douglas Finance Corporation



