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NTERSTATE COMMERCE COMMISSION
EQUIPMENT LEASE AGREEMENT

/

THIS AGREEMENT, made as of this 15th day of August, 1975,
,between SEATTLE—FIRST NATIONAL BANK, a national banking associa-
tion (hereinafter the "Lessér") and THE WESTERN PACIFIC RAILROAD
COM?ANY, é California.corporation (the "Lessee");

WHEREAS, Lessor and Lessee have entered into a Railroad
Equipment Purchase-Agreement of even date herewith (hereinafter
called "Purchase Agreement"), and |

WHEREAS, Leséor, Lessee and UNARCO INDUSTRIES, INC., EQUIPCO
DIVISION (hereinafter called "Reconstructor") have entered into a
Railroad'Equipment'Reconstruction Agreement of even date herewith
(hereinafter called "Reéonstrucﬁion Agreément"), which Lease,
Purchase Agreement‘and Reconstruction Agreement may be‘cbliectively
hereinafter referred to as the "Agreement."

| WITNESSETH:

1. Request to Purchase.

Lessee requests Lessor to purchase for Lessee forty-five
(45) boxcars of the type énd description'as set forth in Exhibit
A to this Agreement. The foregoing items of equipment are here-
inafter called collectively the "Boxcars."

2. bPurchase Conditions.

2.1 In addition to the conditions contained in the

Reconstruction Agreement, Lessor's obligation to purchase any



Boxcars, or méke any payment therefor, is subject to the foliow—
o - ing conditions precedent having been complied with té thersatig-
faction'of Lessor: | |

(a) No chéngé shall havevpcéurred after the date
of tﬁis Lease in applicabie law or regulations thereunder or
administrative interpretations thereof Whiqh would make it
illegal for Lessor to make such a purchase.

(b) There shall exist no evént of default, or
event which wiﬁh‘notice, or lapse of timé, or both, would
constituﬁe an évent of default under this Lease.

(c} The following documents shall have been duly
authorized, executed and delivered by the respective party

.. or parties thereto and shall be in full force and effect on
the date of payment for each item of Equipment br each cost:
(1) The Lease;
(ii) The.Reconstruction Agreement;

(iii) A full'Warranty Bill of Sale in form and
substance'satisfactory to Lessor aﬁd its counsel cover-
ing each Boxcar to be paid for hereunaer,

(d) Lessor shall have received a favorable opin-
ion from counsel forkthe Lessee, satisfactory in scope and
substance to Lessor as to thé corporate authority of Lessee

and such other matters as Lessor or its counsel may request.



(e) The Lessor shall have received appropriate

‘certificates or other evidence of insurance as required by

Section 10 hereof.

(f) Lessor shall have received in form and sub-
stance satiéfactory to the Lessor: a;COpy of resolutions of
the Board of Direcﬁors‘of the Leésee,vcertified by the
Secretary or an Assistant'Secretéry of the Lessee, duly
authorizing the Lease by the Lessee of the Boxcars under
this Lease and the execution; delivery and performaqce by
the Lessee of this Lease, the Reconstfuction Agreement and
each Bill of Sale for the-Boxcars, together with an incum-
bency certificate as to the person or persons authofized to
execute and deliver said documents and their respective
signatures;

- (g) Lessee at its own expense shall have caused-
the Lease (a) fo be dulyifiled, registered or recbrded in
conformity witﬁ Sectian ZOc‘of ﬁhevInterstate Commerce Act,
49 U.S.C. § 20c, and (b) to be duly deposited in the office
of the Registrar General of Canada pursuant to Section 86
of the Railway Act of’Caﬂéda, with notice of such deposit
having been published in the Canada Gazette (or provision
having been made therefor) in accordance with said Section
86; .

(h) Lessor shall have received such other docu-

ments and evidence with respect to the transaction as Lessor
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or its counsel may reasonably request in o;der to establish
the consummation of the transactions contemplated by this
Lease and the taking df all corporate actions in connection
therewith.

| 2.2 In the e&ent the conditions precedent contained

in this Paragraph 2 are not Satisfied and, therefore, Lessor is

not obligated to accept delivery of or to make payment for any

Boxcars or the reconstruction thereof under the Reconstruction

Agreement, the Lessor shall transfer to Lessee, and Lessee he;eby
accepts, all Lessor's obligation to purchase the Boxcars ér to
pay the reconstructibn cost thereof, and Lessee shall assume all
such obligations and liabilities and will hold Lessor harmless

from and against any and all liabilities arising in connection

“with purchase.or lease of the Boxcars and/or said Reconstruction

Agreement.

3. Acquisition and Delivery of Equipment.

3.1 Inspection and Acceptance. Lessor will cause each
Boxcar to be delivered‘to the Lessee at the point or points at |
which such Boxcar is delivered to Lessor under the Reconstrucﬁion
Agreement. Lessor hereby‘appoihts Lessee as its agent for-thé
inspection and acceptance of, and approval'of all invoices relat-
ing to, the Boxcars pursuant to the Reconstruction Agreement.
Upon such delivery, Lessee will inépect and test each Boxcar
tendered for delivery and, if the item meets Lessee's §pecifi—

cations, Lessee will accept delivery thereof and shall notify
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Lessor in writing of such acceptance Qithin five days after
tender.for delivery. Upon such acceptance sucn Boxcar shall
théreafter be subject to all the terms and conditions-of this
Lease. |

3.2 Effect of Acceptance or Lessor Purchase. Lessee's

written notification to Lessor of acceptance of any Boxcar and

Lessee's request set forth in. Paragraph 1l hereof that Lessor pay
the reconstfuction cost thereof shall conclusively establish és
between Lessor and Lessée (but without prejudice to rights either
of them may have against any third party) that such Boxcar ié
acceptable to and acéepted by Lessee (notwithstanding any defect
with respect to design, manufacture, condition or in any other
respect), that such Boxcar is persocnal property in good order
and condition and conforms to specifications and has not been
used or placed in service by any party prior to its acceptance by
Lessee.. |

4. Term.

4.1 Interim Term. The Interim Term of this Lease

shall commence as to each Boxcar upon Lessee's acceptance of that

Boxcar from the Reconstructor. Any Boxcar not delivered, accep-

ted and settled for under the Reconstruction Agreement and ac-
cepted by the Lessee under this Lease on or prior to December 31,

1975, shall be excluded herefrom and Lessor shall have no obli-

‘gation to purchase and pay reconstruction cost or lease the same

to Lessee. The Interim Term shall end on December 31, 1975.
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4.2 Full Term. The Full Term of this Lease shall
commence ‘January 1, 1976; and shall cease December 31,_1987L
unless earlier terminated pursuant to this Lease Agreement.

5. Purchase and Hold Harmless Agreement.

If for any reason Lessee does not accept any Boxcar by
December 31, 1975, Lessee will on request repurchase such Box-
car from Lessor for the amoun£ of the purchase price to Leséor,
together with all other amounts paid or incurred by Lessor in
connection with the purchase or reconstruction of such Boxcar and
together with Interiﬁ Réntal on such item to the date of Lessee's
purchase, Whether or not Lessee accepts any Boxcar, Lessee
agrées to indemnify and hold harmless Lessor from all léss,
injury, expense Ox damagé which Lessor may incur or suffer in
connection with such Boxcar prior to Lessee's acceptahce thereof.

6. 'Rent}

6.1 Rent for Equipment. Lessee will pay Lessor for
each Boxcar: | |

(a) Interim Rent payable in arrears atvﬁhe lease
rate factor divided by 365 on the daily outstanding princi-
pal balance of purchase price, reconstruction cost or other
costs expended by Lessor, including expenses properly pay- .
able by Lessee pursuant to Paragraph 21.6 hereof for the
period beginning when Lessor pay§ the purchase price or

cost or any portion thereof for such Boxcar and ending on



December 31, 1975. Accrued Interim Rent shall be paid on
October 1, 1975 and January 1, 1976.

(b) Periodic rent payable in twenty~four (24)
semi-annual installments commencing Juiy 1, 1976 in an
amount equal to 6.392% of Lessor's Cost; provided, however,
that the last installment of Periodic.Rentzdue for the Term
of this Lease (as defined in Paragraph 4.2 hereof) .shall be
payable on December 31, 1987. . Lessor's Cost for each Boxcar
shall be defined as the sum of the purchase price of the
Boxcar from Lessee to Lessor, the Reconstruction Price of

" that Boxcar as defined in the Reconst:uction.Agreemeht, and
other appliéable costs including expenses properly payable
vby Lessee pursuant to Pérégraph 21.6 hereof attributable on
a proportional-basis to that Boxcar unless otherwise reim-
bursed to Lessor. Before»the due date of the first install-
ment of Periodic Rent, Lessor will furnish Lessee a schedule
showing - the amounts and due dates of Periodic Rent determined
aé aforesaid.

6.2 Place of Payment. All payments to Lessor shall be

made at Lessor's office in Seattle, Washington, or at such other
place as Lessor may designate in writing.

6.3 Aadditional Sums Payable by Lessee. In addition to

the Rent payable under Paragraph 6.1:
(a) Taxes. Lessee agrees to pay all taxes,
assessments and other governmental charges of whatsocever

kind or character and by whomsoever payable on or relating-



ey

' to each Boxcar and on the sale, ownership, use, shipment,

transportation, delivery or operation thereof or the exer-

cise of any option, election or performance -of. any obliga-

tion by Lessee hereunder, which'may.bé'acgrued,'levied,

assessed or imposed-during the lease'term or which remain

ﬁnpaid as of the date of delivery of such Boxcar to ?essee}
and ali taxesﬁof any kind imposed by any.federal, state or
local taxing authority against Lessor on or measured by any

amount payable hereunder, except taxes on net income imposed

- by the United States or the State of Washington or local

taxing authority of the State of Washington or which would
have been imposed by such state or local taxing authdrity
without regard to apportionment.to any éther state. Lessee
will comply with all State and local laWs requiring the
filing of ad valorem tax returns.on'the Boxcars ahd, if any
tax is to be assessed or bilied to Lessor, Lessee will cause
such billings to be made to Lessor in éare of Lessee..

Lessee will on request of Lessor submit written evidence of

~ the payment of all obligations mentioned in this Paragraph.

Except for amounts to be paid to Lessor to reimburse it for
payments made by Lessor.which are the obligation of Lessee
hereunder, Lessee shall not be obligated to éay any amount
under this Paragraph so long as it shall in good faith and
by_appfopriate proceedinés contest the validity or the |
amounf thefeof, unless such contest would adversely affect

the title of Lessor to any Boxcar or would subject any
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~any savings in respect of any such taxes by reason of deduc-

Boxcar to forfeiture or sale. Lessee agrees to indemnify

Lessor against any loss, claim, demand and expense, includ-
ing legél expense} resulting from such non-payment or con-
test. |

In the event Lessor is required to and does make any
payment under this paragraph Lessee shall pay the Lessor an

amount which, after taking into account all taxes required

. to be paid by the Lessor in respect of the receipt thereof

under the laws of the United States or a foreign, state or -
local government taxing authority (after giving credit for
tions, credits or allowances in respect of the payment of -
the expenses indemnified.against, and of any other such
taxes), shall be equal to the amount of such payment. The
sum payable pursuant to this paragraph shéll4be payable_
thirty (30) days after Lessor delivers to Lessee the Qeri—
fication reasonably satisfactory to Lessee that‘indemnity is
due pursuant to this paragraph for the Léssor inclﬁding
without limitation, a statement describing in reasonable

detail the circumstances requiring indemnification hereunder,

and setting forth in reasonable detail the computation of

the amount thereof.

(b) Maintenanée, Servicing and Assignment of
Warranty. Lessee will pay all costs, expenses, fees and
charges incurred in connection with the use and operation'

of each Boxcar during the Lease term, including but not
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limited to repairs, maintenance, storage and servicing.
Lessor hereby transfers and assigns to Lessee for and during
the term of this Lease all of its rigﬁt, titlé and interest
in,‘under and to any reconstruction warranty, whether éx—
press orvimplied, in respect to the Boxcars, to the extent
the same is assignable and for so Iong as no event of default
has occurred and ;s continuing. All claims or actions'on
any warranty so assigned shall be made and prosecuted by
Lessee at it§ sole expense and Lessor shall have no obliga-
tion to make any claim on such warranty. Any recovery under
sucﬁ warraﬁty shall be made ?ayable jointly to Lessee and
Lessor. All proceeds from such recovery shall be uséa to
repair or replace the’Boxcars. Lessor further authorizes
Lessee to obtain whatever service is customarily.rendered by
the Reconstructor;_provided that no such service shall be at
the expehse of Lessor. |
.6.4 Net Lease. This Lease 1is a net Leése-and Lessee
shéll not be entitled to any abatement of rent or reduction
thereof, including but not'limited to abatements or reductions
due to any present. or future claims of Lessee against Lessor or
against the Reconstructor of the Boxcars nor, except as otherwise
expressly provided herein, shall this Lease terminate ér the
respective obligations of Lessor or Lessee be otherwise affected
by reason of any defect in or failure of title of Léssor to the

Boxcars, or any defect in or damage to or loss or destruction of
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all or any of the Boxcars from whatsoever cause, the taking or
requisition of the Boxcars by condemnation'or othe;wise, the
lawful prchibition by Lessor of Lessee's use of the Boxcars, the
interference with such use by any person other tﬁan Lessor, the
invalidity or unenforceability or lack of due authorization or

other infirmity of this Lease, or for any other cause whether

similar or dissimilar to the foregoing, any present or future

law to the contrary nétwithstanding, it being the intention of
the parties he:eté that the Rents and other amounts payable by
Lessee hereunder shall continue to be payable in all eventé
unless the_obligation to pay the same shall be terminated pur-
suant to Paragraph 14;2 hereof or until the Boxcars be sufrén—
dered pursuant to Paragraph 15 hereof.

7. Ownership and Marking of the Boxcars.

7.1 Duty to Mark. Lessee acknowledges and agrees

-that it has not and, by execution and performance hereof it will

not, have or obtaiﬁ any title to the Boxcars or any othér inter-
est except solely as Lessee hereunder and subject to all the
terms hereof. ' Lessee agrees that on or before its delivery
Lessee will cause each Boxcar (to the extent practicable and, to

the extent not practicable, then each major component) to be

‘plainly, permanently and conspicuously marked by stenciling or by
'a metal tag or plate or decal affixed thereto with the following

legend:

Property of and Leased from Seattle-First
National Bank Subject to an Agreement Filed
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- Under the Interstate Commerce Act, Section
20c.

Leséee égrees to replace any such marking which may"be removed
or destroyed 6r become illegible and to keep the Boxcars free
from any markings or labelings which might be interpreted as a
claim of ownership thereof by Lessee or by any other person

except Lessor or its assigns; provided, however, that the Boxcars

may be lettered with the names and initials or other insignia
customarily used by the Lessee or its affiliates.

7.2 Personal Property. It is expressly understood

:that the Boxcars may not be attached or affixed to realty with-
out Lessor'é prior written consent and in any event the Boxcars
shall remain personal property notwithstanding the manner in
which it may be attached or affixed £o realty and, upon tefmi—
nation of the Lease ﬁerm, Lessee shall have the duty and Lessor
the right at the sole cost aﬁd expense of Lessee to remove the
Boxcars from the premises whereon the same is located, whether or
not affixed or attached to the realty or any building, and Lessor -
shall not be liable for any damége caused to the realty or any
building by the removal of the Boxcars and Lessee agrees to
indemnify Lessor against any loss, claim, demand or expense;
inciuding legai_expense, resulting from such'removal.

8. Disclaimer of Warranties.

Lessee acknowledges and agrees (a) that the Boxcars are of
a size, design, capacity and remanufacture selected by Lessee;

(b) that Lessor is not a manufacturer or Reconstructor thereof or:
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a dealer in property of such kind; and (c) AS BETWEEN LESSOR AND
LESSEE, LESSEE LEASES THE BOXCARS AS-IS AND LESSOR MAKES NO
REPRESENTATION OR WARRANTY OR COVENANT WITH RESPECT TO FITNESS,

MERCHANTABILITY, CONDITION, QUALITY, DURABILITY OR SUITABILITY

-.OF THE BOXCARS IN ANY RESPECT OR IN CONNECTION WITH OR FOR THE

PURPOSES OR USES OF LESSEE OR AS TO LESSOR'S TITLE THERETO OR
LESSEE'S RIGHT TO THE QUIET ENJOYMENT THEREOF (EXCEPT AS TO ACTS
OR OMISSIONS OF LESSOR) OR ANY OTHER REPRESENTATION OR WARRANTY
OR covéNANT OF ANY KIND OR CHARACTER EXPRESS OR IMPLIED WITH
RESPECT THERETQ.' |

g. Lessee's Indemnities.

9.1 General Indemnities. Lessee will defend, indem-

nify and hold harmless Lessor from and against (a) any and all
loss or damage of or to the Boxcars, usual wear and tear ex-

cepted; and (b) any Claim, cause of action, damage, liability,

‘cost or expehse (including'legal fees and costs) to which they

may be subject or which may be incurred in -any manner by or
for the accouhtjof any of them (i) relating to the Boxcars or'any'
pért'thereof, including without limitation the construction,
purchase, delivery, acceptance or rejection, installation, ownér—
ship, sale, leasing or return of che Boxcars, or as a result of
the'use, maintenance, repair,_replacement, operation or the
condition thcreofv(whether defccts, if any, are latent or are

discoverable by Lessor or Lessee); (ii) by reason or as a result
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of any act or omission of Lessee for itself or as agent or attor-
ney-in-fact for Lessor hereunder; (iii) as a result of claims for
patent infringement; or (iv) as a result of claims for strict
liability in tort. If either party hereto shall have knowledge-

of any claim or liability hereby indemnified against, it shall

~give prompt written notice thereof to the other party.

9.2 Tax Indemnities. If the Lessor shall (except as
herein below provided) fail,to have the right to claim or shall
lose the right to claim or shall suffer a disallowance of or
shall be required to recapture or shall be disalloued the full
use of the investment tax credit now allowed by Seotion 38 of the
Internal Revenue Code of l954,ias amended, (the "Code") for "new
Section 38 property" with respect to that portion of the Lessor's
Cost which represents payments made under the Reconstruction
Agreement (which for purposes of this indemnity is represented by
Lessee to be not less than 80% of Lessor's total cost of the
Boxcars), and a depreciation or amortization deduction with

respect to Lessor's Cost of any Boxcar, in computing its taxable

-income for the period this Lease is in effect (utilizing for the

full amount of such Lessor's Cost on ADR depreciation life of 12

'years and the asset depreciation range system now provided by

Treas. Regs. Section 1.167(a) and computed (i) as to that portion
of Lessor's Cost which representsvpaYments‘made under the Purchase
Agreement, under the most rapid method of depreciation available
pursuant to Section 167 of the Code for used equipment, and (ii)

as to that portion of Lessor's Cost representing amounts’ paid
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under the Reconstruction Agreement, in accordaﬁce with any of the
methods of depreciation now provided by Section 167 (b) of the.
Code) , except for any inability to obtain or to have the right to
claim such deductions because of the occurrence of any of the
following events:
| (a) ‘Casualty shall occur. with respect‘to such
Boxcar, whereby Lessee is required by the terms hereof to

pay, and shall pay in full, the Stipulated Loss Value;

provided, however, that the indemnities set forth in this
paragraph shali continue in effect, notwithstandingnsuch
payment of Stipulated Loss Value, with respect'to the period
beginning,én the delivery date of such Boxcar and ending on
the date of paymenﬁ of said Stipulated Loss Value; |
(b) at any time whiie such Boxcar is leased

. hereunder, and while no Event of Default has'occurred and is
continuing unremedied, without the written consent of Lessee,
Lessor shall voluntarily or (except in a case constituting a
Casualty Occurrence) involuntarily transfer legal title to
such Boxcar to anyone or shall dispose of any intérest in
the Boxcar or shall reducé its interest in the profits from
the Boxcar, and such transfer, disposal ox'reduction by the
Lessor shall be the cause of the Lessor's iﬁability to
obtain or fo have the right to claim or of the disallowance
of such inveStment tax cfedit or depreciat;on or amortiza-
.tion deduction;

(c) Lessor shall fail to claim such investment
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tax credit or such depreciation or amortization deduct;on in’
its income tax returns for the appropriate year or shall
fail to follow the proper procedure in claiming such credit
or deductibn, and such failure to claim or to follow such
procedure, as the case may be, shall preclude the Lessor
from claiming.such credit or depreciation ér amortization
deduction; | |

(d) the Lessor shall fail to have sufficient
income to benefit from the deduction of such investmgnt tax
credit, depreciationvor amortization;

(e)A_the Lessor shall fail to ﬁake timely action
in contesting a'claim made by the Internal Revenue Service
with respect to the disallowance of such investment tax
credit or such depreciation or amortization dedﬁction,'and
the failure.to-take such action in a timely manner shall
preclude the right of such party to contest such claim, or
shall fail to‘take action to contest any such claim aftér a

timely request to conduct such contest has been given by

. Lessee to Lessor (provided that the Lessee shall upon demand

of the Lessor pay to the Lessor the expenses of any such
contest as a condition of prosecuting'the same) ; or Lessor,
without the prior written consent of Lessee, release, waive,
compromise or settle any action or proceeding taken in

accordance with this sub-paragraph (e); or
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by
" (£) any other."a‘w solely of Lessor which direct-

l? causes the loss of any of the aforesaid tax benefits,.
provided, however, that the execution and delivéry of this
Lease and the other documents herein referred to and the |
carryiﬁg out of the transactions'contemplated herein and
therein in accordance with the terms of this Lease and such
other documents shall not be déemed to have causéd the loss
of such tax benefit under this sﬁb-paragraph_(f).

then Lessee shall pay Lessor as Supplemental Rentfanvamognt-

which,'aftef deduction of all taxes required to be paid By Lessor

in respect of the receipt thereof under the laws of the United

States or any state, city or other political subdivision there-

.of (after giving credit for any savings in respect of any such

taxes by reason of deductions, credits or allowances in respect
of the payment of any other such taxes), in the reasonable opinion
of the Lessor, will cause net-after tax return on the Lessor's

investment in the Boxcars to be equal to the net-after tax return

-on such investment which the Lessor would have realized had the

Lessor had the full tax benefit of all ipvestment tax credit and
all amortization or accelerated depreciétion deductions described
in this paragraph (after taking into account the amount of any

interest or penalties which may be assgssed against the Lessor in
connection with the failure to obtain or have the right to claim,
or the disallowance of, such investment tax credit or such depre-

ciation, or amortization deduction). The intent of this indemnity
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is to provide Lessor.the same after-ték rate of return as if no
such tax benefits had been lost or disallowed.
10. Insufance.

' The Lessee will at all times-while this Lease is in effect,
at its own expense, cause.to be carried and maintained insurance
in respect of the Boxcars at the time subject hereto in amounts
and against risks cuStomarily insured against by railroad_com;
panies on similar equipment, and in any event in amounts and
>against risks comparable to those insured against by the Lessee
on equipment owned by it, and Lessee‘s casualty’insurancé pélicy
shall provide by its terms that it -shall be non-cancellable with-
out 30 days' prior written notice to Lessor of the insurer's in-
teht to so cancel. Lessee shall further carry public liability
insurance showing Lessor as an additional insured,iand payable
to Lessor and Lessee as their intereét may appear. Suqh public
liability insurance shall be maintained in an amount not less
than $5,000,000, dr ih such other-améunt as the Lessor and
Lessee shall mutually agree, which agreemént by the Lessor shall
not be‘unreasonably_withheld.' The Lessee shall furnish to the
Lessor sucﬁ copies of the'policies, or other evidences of such
insurance as the Lessor shall reasonably request.

All casualty insurance proceeds received by the Lessee may
be retained by the Lessee iflthe Lessee has;fullyicomplied'with
:all of its obiigétions and indemnifications hereuhder in reséect

of the risk insured agaihst‘for which such proceeds wére paid by
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the insurance company, otherwise such proceeds shall’be paid over
to Lessor as its interest may appear. |

11. Use. |

So long as Lessee shall not be in default under -this Lease,
Lessee shall be entitled to}the possessioﬁ, use and quiet enjoy-
ment of the Boxcars in accofdahce with the terms of this Lease.
Lessee warrants that the Boxcars will at all times be used and
bperated under and in compliance with the laws 5f the jurisdic-
tion in which the same may be located and in compliance with all
lawful acts, rules and regulations apd orders of any governmental
bodies or officers having powef to regulate or supervise the
use of such property, except that Lessée_may in good faith and by
appropriate proceedings contest the application of any such rule,
regulation or order in any reasonable manner that will not ad-
versely affect the title of Lessor to any-Boxcar or sﬁbject the
same to forfeiture or sale or subjectvLessor to risk of criminél
penalties. Lessee willvnot directly or indirectly create, incur,
assume, or suffer to exist any mortgage, pledge? lien, charge,
encumbrance, or other security interest or claim on or with
respect to the Boxcars, title thereto, or any interest therein
or in this Lease and will keep the Boxcars free and élea; of any
and all liens, charges and encumbrances which may be levied

against or imposed upon it (other than encumbrances arising from

‘acts of Lessor) and will if requested by Lessor obtain and deli-

ver to Lessor concurrently with the delivery of the Boxcars a
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waiver of any such liens or claims as to the Boxcars in record-

able form satisfactory to Lessor, provided, that, nothing herein

shall prohibit any lien attaching to the leasehold interest of
Lessee under thivaease by reason of any existing or future
mortgage to which Lessee is a party éovering substantially all of
Lessee's railréad property. Lessee will promptly, at its own
expense,-také such action as may be necessary to dulybdischarge
any such mortgage, pledge, lien, charge, encumbrance, security
interest, or claim-if'the same shall arise at any time. The
Lessee shall use or cause the use of the Bokcars‘only in’ the
United-States,'except-that the Lessee may from time to time use
or cause to be used in Canada any Bbxqar or Boxcars, provided,
EEEE, during»any calendar year the total use of the Boxcars in
-Canada shall not exceed, on an aggregate basis, more than 5% of
the total adggregate use of the Boxcars in the United States and
Canada and, upon the request of the Lessor,‘the Leésee shall, for
any calendar year specified in such requeét, furnish to the
Lessor, within 60 days after such request, a certificate setting
forth the aggregate use of the Boxcars in Canada compared with
the total aggregate use of the Boxcars in the United Statés and

Canada.

12. Maintenance and Improvement.
Lessee shall at all times at its own expense keep the Box-
cars in good and efficient working order, condition and repair,

reasonable wear and tear excepted. Title to any aiteration,'
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improvement, addition or modification, other than those which

may be reméved without material damage to the Boxcar shall be

and remain in Lessor.A Thé Lessee shall, at its own expense, make
or cause to be made all inspections, maintenance and repairs‘of
the Boxcars as.may be required by any applicable governmental
laws or regulations; or as ﬁay be required by the insurance
policies pertaining to the Boxcars. Lessee shall also make, at
its expense, all alterations, modificationS‘or replacement of
parts as shall be hecéssary to maintain the Boxcars in qgod
operating condition throughout the term of this Lease and to
comply wiﬁh the above réquirements. Any alterafiéns,.improve-
ments, additioﬁs of modifications which méy be removed without
material damage to Bo#cars may be removed by the Railroad on the
- termination of this Lease, provided the Railroad is not otherwise
in default hereunder, and further provided that Lessor shall have
the optiqn to.purchase the same from Lessee at the then fair market
valﬁe of such alternétion, improvement, addition‘or modification.
Lessee shall give Lessor not less than. 30 days' written notice
prior to the termination of this lease of any improvement, altera-
ﬁion, addition_or modification which it desires to remove from
the Boxcar, together with a statement of its then fair market
value, | |

13. . Loss and Damage; Payment for Casualty Occurrences.

In the event that any Boxcar shall become worn out, lost,

stolen, destroyed, irreparably damaged from any cause whatéoever
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or taken or requisitioned by condemnation or otherwise (such

occurrences being hereinafter called Casualty Occurrences) dur-
ing the term of this Lease, the Lessee shall prpmptly and fully
notify the Lessor with respect thereto. On the rental payment
date next succeeding such notice, the Lessee shall pay to the
Lessor an amount equal to the rental payment or ?ayments.in
respect of suéh Boxcar or Boxcars due and péyable on such date,
plué a sum equal to the Stipulated Loss_Value échedule attached
hereto as Exhibit B of such Boxcar or Boxcars as of the date of
such payment in accordance with the schedule. ‘Upon (but noti
prior toj the making of such payment'by the Lessee in respect of
any Boxcar, the rental for such Boxcar shall thereafter cease to
accrue, the term of this Lease as to such Boxcar shall terminate
and (éxcept in the case of the_loSs,'theft br complete  destruc-
tion of such Boxcar) the Lessof shall be entitled tb recover
possession of such Boxcar. The Lessor heréby'appoints the Lessee
és its’agent to dispose_of any Boxcar suffering a Casualty Occur-
rence or any component thereof at the best price obtainable on an
"as is, where is" basis. If the Lessee shall have previously
paid the Stipulated Loss Value to thé Lessor, thelLessee shali be
entitled to the proceeds of such sale to ﬁhe extent that such
proceeds do not exceed the Stipuiated Loss Value of such Boxcar,
and shall pay any excess to the Lessor. .Except as hereinabove in
this éaragraph provided, the Lessee shall not be released from

its obligations hereunder in the event of, and shall bear the
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risk of, any Casualty Occurrence to any Boxcar from and afﬁer
delivery and acceptance thereof by the Lessee heréunder.

| If the Lessor shall receive any condemnation payments after
the Lessee shall have made payments pursuant to this paragraph
without deduction for such condemnation payments, the Lessor
shall pay such condemnation payments to the Lessee up to an
-amount equal to the Stipulated Loss Value with respect to a
Boxcar paid by the Lessee unless an Event of Default or other
event which, with notice, demand and/or lapse of time, would
constitute such an Event of Default shall have occurréd and be
continuing, in which case theAamount otherwise payable to the
Lesseé may be retained by the Lessor and applied to_discharge the
liabilities Qf the Lessee under this Lease. The balance of such
condemnation payments shall remain the property of the Lessor.
Any condemnation payments received with respect to a Boxcar not
~suffering a'Casualtyichurrence shall be the property of the

. Lessor.

14. Events of Default and Remedies.

14.1 Events of Default. Each of the following shall'
‘constitute an event of default: |
| (a) Default in the performance of the covenants
of_Paraéraph 5 hereof, or
(b) The Lessee shall make or permit any unéutho—
rized assignment or transfer of this Lease, or

(c) Default in thé payment of any installment of
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Rent continuing for more than ten (10) days, or
(d) If any representation or warranty made by

Lessee herein or in any statement or certificate furnished

by Lessee in connection with this agreement or the delivery

of any Boxcar hereunder proves untrue in any material re-
spect as of the date of the making thereof, and shall not

be made good within thirty (30) days after notice thereof to

Lessee, or

" (e) A decree or order by a court having jurisdic-

‘tion in the premises shall have been entered and remain in

force undischarged and unstayed for sixty (60) days;
| (i) Adjudging the Lessee albankruptlor
insolvent, -

(ii) Appro&ing és properly filed a petition
séeking reorganization of the Lessee undef_the_Bank—
ruptcy Act or any other state or fedefal law,

(iii) Directing the appointment of a receiver
or liquidétor or trustee in bahkrUptcy or insolvency of
the Leésee or of the property of the Lessee, 6r-'

(iv) Directing the winding up .or liquidation
of the affairs of the Lessee;

(£) The Lessee shall:
(i) Institute proceedings to be adjudgéd a

voluntary bankrupt or insolvent,
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(ii) Consent'to.the filing of a bankruptcy or
insolvency proceeding against it,

(iii) File a petition or answer or‘consent
seeking reorganization or readjuétment under the Bank-
ruptcy‘Act or any other state or federal law, or other-

‘wiée invoke any law'for;the aid of debtors, or.consent
to the filing of any such petition,

(iv) Consent to the appointment of é receiver
‘or liquidaﬁor or trustee in bankruptcy or insolvency of
its property or any substantial portion of ité‘property,

(v) Make aﬁy assignment.for the benefit of
creditors, or admit in writing its inability to pay its
debts generally as they become due, or,

(vi) Take any corporate action in furtherance
of any of the aforesaid purposes;

(g) A petition against Lessee in a proceeding

.under bankruptcy laws or other insolvency laws (as now or

hereafter in effect) in any jurisdiction withinlthe-United
States or elsewhere shall be filed and shall not be with-
drawn or dismissed within ninety (90) days thereafﬁer; or -
if, under the provisions of any law providing for_reorgaﬁi—

zation or winding-ﬁp of corporations which may apply to

. Lessee any court of competent jurisdiction shall assume
: jurisdiction, custody or control of Lessee or of any sub-

stantial part of the property of any of them, and such
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jurisdiction, custody or control shall remain in force

unrelinquished, unstayed or unterminated'for a period of
- ninety (90) days.
14.2 Remedies. The occurrence of any event of default,
(other than a default limited solely to a breach or failure of
the warranty or representatidn'containea in paragraphs 16(k), (1)
(except for that portion thereof relating to use-of the Boxcars
outside £he United States) and (m)), shall terminate‘ény obliga-
tion on the part of Lessor to purchase or lease any Boxcar not
vet purchased by Lessor or accepted by Lessee and,-when ahy event
of default has occurred aﬁd is continuing, Lessor at its optioh
may
(a) Proceed by appropriate court action to en-
force performance by Lessee of this agreement or to recover
damages for‘a breach thereof (and Lessee égrees to bear
Lessor's costs and expenses, inéluding legal fees, in secur-
ing such enforcementi, or |
(b) By notice in writing to Lessée to terminate
the Lease or Lessee's rights of possession of the Boxcars or
" both, whereupon‘all right, title and interest of Lessee in
the Boxcars shall terﬁinate but Lessee shall’remain liable
as hereinafter provided; and thereupon Lessor may by its
agents enter upon any premises where the'Boxéars may be
loéated and take possession of fhem and henceforth hold,

possess and enjoy the same frée from any right of Lessee;
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but Leésor shall nevertheless have a right to recover from
Lessee any.and éll amounts which under-the terms of the
Lease may then be due or which may have accrued to the

dafe of such termination and also to recover forthwith from
Lessee (1) as damages for the loss of the bargéin and ﬁot as
a penalty and in lieu of any-élaim-for Periodic Rent arising
from and after the date of such termination a sum with
respect to the Boxcars which represents the excess of (A)
the present wofth at the date of such termination of all
Rents for the Boxdars which would otherwise have accrued
hereunder from the date of such termination to the end of
the term of the Lease, over (B) fhe then present worth of
the then fair rental valﬁe of the Boxcars for such period
computed by discbunting'from the eﬁdrof such term to the
date of such termination reﬁtalé which LessorAreasonably
estimates to be obtainable for use of the Boxcars during
such period, the present_worth to be computed in each case
on a basis of 6% per annum discount, from the respective
détes upon which Rents would have been payable hereunder
had this Lease not been termihated, (1i) any damages and ex-
penses, including legal fees, in addition.thereto which

Lessor shall have sustained by reason of breach of any

covenant of the Lease other than for payment of Rent and

such legal and other expenses as shall be expendéd or in-

curred in the seizure, storage, rental or sale of the Box-
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cars or in the enforcemen£ of any right .or privilege here-

under, or in any consultation or action in such connection,

and (iii) interest on all said amounts from the time due |
until paid at the lesser of a rate equal to 12% per ‘annum,
or the highest rate éllowed by law. |

The remedies herein pro?ided in‘favor of Lessor shall not be
deemed to be exclusive but shall be cumulative and in addition to
all other remedies in its faﬁor existing in law, in equityvor in
bankruptcy; provided, however, that the measure of damages re-
coverable against Lessee shall in any case be calculated in
accordance with Paragraph (b) above.

In addition to any other rémedy'granted herein, if this
Lease shall terminate pursuant to Section 14 hereof,.the.Lessee
shall forthwith deiiver”possession of the Boxcars to the Lessor.
For the purpose of delivering possessioh‘qf any Boxcar or Boxcars
to the Leséo:-as ébove required, the Lessee shall at its own
cost, expense and fisk: |

| (a) forthwith place such Boxcars upon'such stor-
age tra;ks of theALessee as the Lessor reasonably may desig-~
nate;

(b) permit the Lessor to store such Bokcars 6n
such tracks at the risk of the Lessee until such Boxcars
have been sold, leased or otherwise disposed of by the
Lessor; and |

(c) transport the same to any place on the lines

of railroad operatedvby the Lessee or any of its affiliates
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or to any connecting carrier for shipment, all as directed

by the LesSor.
The assembling, delivery, storage and transporting of the Boxcars
as hereinbefore provided.shall be at the expense and risk of the
'Lessee and are of thé essence of this Lease, and upon application‘
to any courtAof equity hayiﬁg jurisdiction in the premises, the
Lessor shall be entitled to a decree against the ‘Lessee requiring'
specific performance of the covenants of the Lessee so to assemble,
deliver, store and transport the Boxcars. During any storage
period, the Leésee will permit the Lessor or any person desig-
nated by it, including the authorized represéntative,or repre-
Sentatives of any prospective.purchaser of any such Boxcar to
inspect the séme.

15. Lessee's Purchase, Extension, or Redelivery.

15.1 Lessee's Option To Purchase. Provided that this

"Agreement has not been earliervterminéted and that no event has
occurred and is continuing which constitutes an Event of Default
as defined in this Agreement or would constitute such an Event

of Default but for the requirement that notice be given or lapse
of time or both, the Lessee méy,‘by written notice delivered to
the Lessor notAless than 90 days prior to the end of the initial
lease term or any renewal thereof, elect to pufchase all, but not
'less than all, of the Boxcars, at the end of such Léase tefm’for
a purchase4price eéual to the "Fair Market Value" of the Boxcars

as of the end of such Lease term. Fair Market Value shall be
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determined on the basis of and shall be equal in amount to the
value-which would obtaiﬁAin an arm's length transaction between
an informed and willing buyerfuser (other than (i) a lessee
cufrently in possessioh and (ii) a used equipment deéler)_and

én informed and willing seller under noAcompulsion to se;l. If
on or before 60 days prior fo ﬁhe expiration of the Lease term,
the Lessor and the Lessee are unable to agree upon a defermiha-
tion of the Fair Market Value Qf the Boxcars, such value shall be
determined in-accordance with the foregoing definition by a
gualified independent appraiser mutually selected by the Lessor
and Lessee. The determination so made shall be binding upoh both
the Lessor and the Lessee. The expenses and fee of the Appraiser
shall be borne by the Lessee.

15.2 Lessee's Option To Renew. Provided that this

Agreement has:not been earlier terminated and that no event has
occurred and is continuing which constitutes an Event of Default
éé defined in this Agreement or would constitute such an Event
of Default but for Ehe requirement that notice be given or lapse

of time or both, the Lessee may, by written notice delivered to

'thé Lessor not less than 90 days prior to the end of the initial

Lease term or ahy'renewal'thereof'elect to renew the term in
resbect to the Boxcars for one year at their "Fair Rental Value",
which rental shali be paid semiannually in arrears. Fair Rental
Value shall be determined on the basis of and shall be equal to

the rental which would obtain in an arm's length transaction
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between an informed and willing lessee (other than (i) a lessee
currently in possession and (ii) a used equipment dealer) and an
informed and willing lessor under no compulsion to lease and in

such determination, costs of removal from the location of current

use shall not be é deduction from such value. If on or before

60 days prior to the expiration of the Lease term the Lessor and

the Lessee are unable to agree upon a determination of the Fair .

Rental Value of the Units such value shall be determined in
accordance with the forégoing definition'by a qualified indepen-
dent Appraiser mutually selected by the Lessor and Lessee.

15.3 Redelivery. At the expiration or termination of

this Lease, Leséee will surrender possession of the Boxcars to
Lessor in good order and répair, ordinary Wear and ﬁear excepted,
by delivering same to Lessor at such location and on such fracks
as Leésor‘shall'reasonably designate, or if no other such desig-
nation be made, at Seattle, Washinéton. If so requested by
Lessor, such Boxcars shall be, at Lessee's expense, suitably
preparea for shipment by a common carriér chosen by Lessor.
Lessee shall reimburse the Lessor for any expehditure‘néceésary
to place the Boxcars in the condition required by this paragraph
dpon redelivery. Without Lessor's prior written consent Lessee
will not use any Boxcar beyond the term of this Lease. Any such

use to which Lessor gives consent shall constitute an extension

of this Lease terminable by either party on thirty days' written

notice, unless the‘pérties.shall otherwise expressly agrée in

-3]1-



e

writing. In the event any Boxcar is not returned pursuant here-
to, then an evént of loss shall be deemed to have océurred and
Lessee shall pay the higher of then Fair Market Value or the-
Stipulated Loss Value for such Boxcar.

16. Representations, Warranties, and Covenants of Lessee.

.Léssee represents,‘warrants and covenants that:

o (a) Lessee 1s a corporation duly orgaﬁized and
vélidly existing in good standing under the laws of the
State of California and has the corporéte power and author-
ity, and is duly qualified and authorized to do business
wherever neces;ary, to carry on its present business and
operatiohs and to own or hold under lease its propefties and
to pe:form its obligations under this Lease.

(b} Lessee has the full power, authority énd
legal right to execute, deliver and perform the termé Qf
this Lease and'thié Lease has been duly authoriéed by all
necessary corporate action of Lessee and constitutes a Valid
and binding obligatién of Lessee, enforceable in accordance
with its terms. |

| (c) There is no law and no charter, bylaw or
preference share provision of LesSee'andfnouprovision in
any existihg mortgage, indenture, contract or agreement,
order, judgment or decree'binding on Lessee which would be

contravened by the execution, delivery or performance by

Lessee of this Lease.
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-(d) No mortgage, deed of trust, charter, lease,
.or any other'lien or éecurity interest of any nature what-
soever which now covers or affects any property or interests
ﬁherein of Lessee nowrattachés or hereafter will attach to
the Boxcars or in any manner affects or Wiil affect adverse-
ly Lessor's right, title and interest herein, provided that -
this warranty shall not be considered breached by anyAlien
attaching to the leasehold interest of Lessee under this
Lease by reason of any'existing>or future mortgage to which
Lessee is‘a party éovering substantially all of Lessee's
railréad property. |
(e) No consent of any shareholder, or any trus-

tee or holder of any indebtedness, of Lessee‘is’or will bé»
required as a_éondition to the validity of this Lease.

| (f) Prior to acceptance of reconstructed Boxcars
from the Reconstructof.under the Reconstruction Agreement
‘this Lease (and any assignment hereof) will have been duly
filed and recorded with the Interstate Commerce Commission
pursuant to Section 20c of the Inte;state Commerce Act and
deposited with the Office of the Registrar General of
Canada pursuant to Section‘86 of the-Railway Act of Canada,
and such filing, recordation and déposit will protect the
Lessor's interests in and to the Boxcars and no filing,
recording or deposit (or giving of notice) with any other

Canadian, federal, state or local government is necessary
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in order to protect any interests of the Lessor in and to
the Boxcars.

(g) No approval is required by any public regu-
latory body with respect to the entering intd or performancé
by the Lessee of this Lease.

(h) There ié.no actidn or proceeding pending or
threatened against-Lessee before_any court or administrative
agency or other governmental body which might result in any
material advefsg effect on the business, properties’and_
assets, or condition, financial or otherwise, of Lessee;
other than as disclosed to Lessor in that Western Pacific:
Industries,‘inc., prospectus dated June 3, 1975.

(1) Neither the execution and delivery of this
Léase, nér fulfillment of,'br compliance with, the térms-and
provisions hereof, will contravene any provision of law now
'in effect, judgment, decree, order, franchise, or permit
applicable to Lessee or conflict with, or result in a breach
of the terms, conditions or provisions of, or conétitute a
violation of, the charter or bylaws of Lessee or constitute
a default under any agreement or instrument to which Lessee
is now a party, or by which it is bound.

(j) Lessee has filed or caused to be filed all
domestic and foreign tax returns which are required to be
filed and has paid or caused to be paid all taxes shown to

be due or payable on such returns or (ekcept to the extent
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being contested in good faith and for the contingént payment
6f which adequate provisions have beén made) on any.assess—
ment received by Lessee, to the'extent that such taxes have
become due and ?ayable.

(k) Ownership of the Boxcars by Lessor at the
time of acceptance of the same from the Reconstructor will
éntitie Lessor to a depreciation or amortization deductibn
computed (i) as to that portion of Lessor's Cost represen-
ting payments.made under the Purchase Agreement to.one-of
the accelefated methods of depreciation as provided in
Section 167 of.ﬁhe Intérnal'Revenue Code of 1954, as émen—
ded, and (ii) as to that portion of Lessor's Cost represent-
ing amounts paid under the Reconstruction Agreement, in
accordance with the provisions of Section 167 of the Code
. with an ADR depreciation life of 12 years now provided under
the asset depreciation range under Treas..Regs. § 1.167, and
Lessee will take no action during the term of this Lease
inconsistent with this warranty. | |

(1) (i) At the tiﬁe Lessor becomes the owner'of
the Boxcars and the éccessions thereto through the recon-
struction theréof by the Reconstructor, that portion‘of the
basis of the Completed Unit equal to the Reconstruction Cost
will be no less than 80% of the Lessdr'é basis in the Box-
cars, including ﬁhe Lessof's Purchase Price, and will

constitute "new Section 38 property" as defined in Section

-35-~



48 (b) of the Code, and at thé time Lessor beéomes the owner
of the Boxcars no portion of the part of the Boxéars so
warrantedbto be "new Section 38 ?ropérty," as so defined,
shéll have been used by any person so as to preclude the
"original use of such property” within the meaning of Sec-
tions 48 (b) and 167(c) (2} of the Code from commencing with
the Lessor, and (ii) at all timés during the term of. this

Lease the portion of the Boxcars so warranted to be "new
Section 38 propefty” will constitute "Section 38 property"
within the meaniﬁg of Section 48(a).of the Code, aﬁd will
not be uséd predominantly outside the United States within
the meaning of said Section 48(a) (including any exception
“thereto).

(m) 'At the aécéptance of the same after recon-
struction each Boxcar has an economically useful life of at
least fifteen and one-half (15.5) years and each Boxcar can
reasonably be expected to have a fair;markeﬁ value at the
end of the initial Fuil_Term ofvthis Lease of at least 20%
of Lessor's cost of such Boxcar.

(n) Lessee is not a party to any agreement or
insfrument or subject to ény-chartef or other corporate
restriction which individually or in the aggregate will
materially adversely affect Lessee's financial condition,

business or operations or will adversely affect the ability

of Lessee to perform its obligations under this Lease, other
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than as specifically discloséd to Lessor in the Western
Pscific Industries, Inc., prospectﬁs dstevaune 3, 1975.

(o) To the bést of Lessee's knowledge and belief,
after :easonablé investigation; no document furnished by
the Lessee to the Lessor in connection with the transactions
contemplated by this Léése contains'any untrue statement of
a material fact or omits a material fact nesessary to make -
the statements contained therein not misleading, and there
is no fact which the Lessee has not disclosed td the Lessor
in writing which méterially adversely affects nor, so far as
the Lessee can now reasonably foresee, will materially
adversély affect the business, conditipn or any material
portion of the properties of the Lessee or the ability of

the Lessee to perform its obligations under this Lease.

17. Interest On Overdue Rentals, Damages and Other Obliga-

tions.

Anything to the contrary herein contained notwithstanding,

any nonpayment of Rent, damages or other obligations due here-

‘under shall result in the obligation on the part of Lessee prompt-

ly to also pay interest to Lessor at the lesser of a rate equal

to 12% per annum, or the highest rate allowable by 1aw£ on the

overdue rentals, damages or other obligations for the period of

time during which they are overdue.-

18. Federal Income Taxes.

18.1 It is the intent of the parties in this Agreement
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that the Lessor shall at all times. be coﬁsidered the owner of the
Boxcars whiéh are the subject of this Agreement. Lessee agrees
that it will at no time‘take anf action or file any document
which is inéonsistent with the foregoing intent and that it will
take such action and execute-such documents as may be necessary
to facilitate accomplishmenﬁ of this intent. Lessee specifically
covenants that it will not use any‘Boxcar in a manner or at a
location‘or otherwise engage in any activity which may limit the
Lessor's privilege to use or secure the bgngfits of any of the

. tax benefits indemnified against in Section 9.2 hereof with re-
}spect to any Boxcar.

19. Information.

19.1 1Inspection and Report. . Lessor shall at any time

during normal business hours have the right to enter the premises
where the Boxcars may bé located for the purpose of inspecting
aqd examining the Boxcars to insure Lessee's compliance with its
obligations hereunder. Lesseevshall notify Lessor in writing
within -five (5) days after any attachment, or other judicial

process shall attach to any Boxcar.

19.2 Annual Reports. Lessee shall furnish to Lessor,

promptly upon their becoming available, a copy of its consdli—
dated annual repdrt made to the Inﬁerstate.Commerce Commissibn
(form.R—l), a copy of the coﬁsolidated annual repdrt of Western
Pacific Industries (WPI).made'to the Securities and Exchange Com-

mission (form 10K), and a copy of the consolidated annual report
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made,to_the stockholders of WPI.

19.3 Equipment Reports; On or before August 1 in each

_year, Commencing with the year 1976, the Lessee will furnish to

the Lessor an accurate statement (a) setting forth as at the -
preceding June 30 the amount, description and numbers of all Box-
cars then leased hereunder and covered by the Lease, the'amount,

description and numbers of all Boxcars that have suffered a

" Casualty Occurrence or are then undergoing repairs (other than

running repairé) or have been withdrawn from use pending repairs
(other than running repairs) during the preceding year and such
other information regarding the condition and state éf repair of
the Boxcars as the Lessor may reasonably request and (b) stating
that; in the case of all Boxcars repainted or repaired during the .
period covered by such statement, the numbers and the markings
required by Section 7.1 have been preserved or replaced. The
Lessor shall have the right by its agents, to inspeét the Boxcars
and the Lessee's recofds with fespect thereto at such‘reasohable
times as the Lessor may request during the continuance of this
Lease.

20. Recording.

The Lessee, at the expense of the Léssee; will cause this
Lease, and any assignment hereof or thereof to be filed and
recorded with the Interstate Commerce Commission in accordance
with Section 20c of the Interstate Commerce-Act, and the same

to be duly deposited with the Office of the Registrar'Géneral of
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thereof or the exercise‘of any other right, power or remedy. The
exercise of any right, power.or remedy shall in no'event'éohsti;
tute a cure or waiver of any default under this agreement nor
prejudice the Lessor in the exercise of any fights‘hereunder
unless in the exercise of such right all-obligations of Lessee
under this agreement are'fully performed. |

| 21.2 Nétices.- All néticés hereunder .shall be in
writing and shall be.deemed given when delivered personally or
when deposited in the United States Mail, pdstage prepaid, cer-
tified or registered, addressed to Lessor at P.O. Box 3586,
Seattle, Washington, 98124, and to Leésee.at 526 Mission Street,
San Francisco, California, 94105, Attenﬁion: Vice President of
Financé, or to suéh other address as either party may from time
to time specify in writing to the other.

21.3 Governing Law. This agreement and the Lease

contemplated hereby shall be governed by and construed according.
to the laws of the State of Washington with the exception of the

opinions of counsel for Lessee, which may speak with reference to

the law of California, provided, however, that the parties shall -
be entitled to all rights conferred by Section 20c of the Inter-

state Commérce Act. -

21.4 Successors and Assigns.. This agreement and the
Lease contemplated hereby shall be binding upon and shall inure
to the benefit of the parties hereto and their respective succes-

sors and assigns, except that Lessee will not without the prior
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written consent of Lessor assign this Lease or any of its rights

" hereunder or sublease the Boxcars to any party except as other-

wise permitted in this Lease, and any purported assignment or
sublease in violation. hereof shall be void. Nothing in this
paragraph shall be deemed to restrict the right of the Lessee to
assign or transfer its leaseholdlintérest under this Lease in the.
Bokcars or possession of the Boxcars to any_railroad corporation
incorporated under the laws of any state of the United States of
America of the District of Columbia (which shall have duly assumed
the obligations of the'Lessee hereunder) into which of with which
the Lessee shall héve become mergea or consolidated or which
shall have acquired the property of the Lessee as an entirety or
éubstantially as an entirety, proyided that such assignee or
transferee will not, upon the effectiveness of such merger or
consolidation, be in default under. any provision of this Lease.

21.5 Additional Documents. Lessee agrees to execute

additional documents chtemplated by this transaction and such
othér'dpcuments which Lessor may frpm time to time reasonably
request.

21.6 Expenses. Legal and documentation expenses for
the negotiation and execution éf this Lease and reiated documents,
up . to $7500, will be paid by Lessor. .Expensés in excess of $7500
including all fees and costs of filing this Lease with the Inter-
state Commerce Commission and related filings shall be payable
by Lessee, and Lessor'éhall bé‘held free of any cost therefor.

In the event that Lessor pays any expenses properly payable

-42-~



hereunder by Lessee, Lessee shall have the pption, ét its dis-
cretion, of directly reimbursiﬁg‘Lessor for any such excess
expenses, Or capitaliziﬁg the 'same over the life of this Lease,
in which latter event such expenses shall be inclﬁded in the

computation of rent payable to Lessor pursuant to paragraph. 6.1.

IN WITNESS WHEREOF, the parties have executed this agreement

~as of the day and year first above written.

lattedt:
4 b

SEATTLE-FIRST NATIONAL BANK

Ny -

“Its -

Mo

Authorized Officer

THE WESTERN PACIFIC RAILROAD COMPANY

Authorlzed‘offlcer
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STATE OF WASHINGTON ]
lss:
COUNTY OF X I N G ]

On this Zoﬂ'day of /%/q,/if , 1975, before me, a

Notary Public 1in and for thé S¥ate of Washington, personally
appeared M!\C é“ié 2 Z&KZ[ to me known to be ke cuv
Qﬁ\:ﬂi of SEATTLE-FIRST NATIONAL BANK, the national bank-

1ng associlation that executed the within and foregoing instru-
ment, and acknowledged said instrument to be the free and vol-
untary act and deed of said association, for the uses and pur-
poses therein mentioned, and on oath stated that © was autho-
rized to execute said instrument, and that the seal affixed

thereto, if any, is the seal of said association.

IN WITNESS WHEREOF, I have hereunto set my hand and official
seal the day and year first above written. "

C T

' _ //éém s Lo/l
NOTARY PqﬁLIc in and for t@h' State o
Washington, residing at . .

P

STATE OF CALIFORNIA ]

] ss.
CITY AND COUNTY OF ]
SAN FRANCISCO ]

On this 2oz day of AZt?”*‘ze ,1975, before me personally
appeared R_W. STUMBQO, IR , to me personally known, who,
being by me duly sworn, says that he is a VICE PRESIDEHT

of THE WESTERN PACIFIC RAILROAD COMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal of said
Company, that said instrument was signed and sealed on behalf of
said Company by authority of its Board of Directors, and
acknowledged that the execution of the foregoing instrument was
the free act and deed of said Company.

L %#M

NOTARY PUBLI%/’

[NOTARIAL STAMP] - , Mt < e OFFICLSL ......... A

DIANE L. FAFOUTIS
NOTARY PUR'IC CALIFORNIA
CITY AND COUNTY OF
SAN FRANCISCO
My Commission Expires Dec. 14, 1975
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EXHIBTIT "A"

ATTACHED TO AND MADE A PART OF
EQUIPMENT LEASE AGREEMENT DATED AS OF AUGUST 15, 1975
BETWEEN SEATTLE-FIRST NATIONAL BANK AND
THE WESTERN PACIFIC RAILROAD COMPANY

Car Numbefs

45  70-ton rebuilt insulated box cars WP 64951
‘ through 64995



EXHIBIT . "B"

ATTACHED TO AND MADE A PART OF
EQUIPMENT LEASE AGREEMENT DATED AS OF AUGUST 15, 1975
BETWEEN SEATTLE-FIRST NATIONAL BANK AND
THE WESTERN PACIFIC RAILROAD COMPANY

STIPULATED LOSS VALUE SCHEDULE ?
(Pro-Forma)

Stipulatzd Loss

Pexriod , Value (%)
0. | _100.000*
1 . 106.758
2 105.829
3 104.672
4 103.301
5 101.709
6 1 99.912
7 92.768
8 90.557
9 88.128
10 85.512
11 77.550
12 74.535
13 71.302
14 67.895
15 59.141
16 55.366
17 51.383
18 . 47.287
19 - " 43.001
20 38.617
21 34,050
22 o ©29.391
23 .. 24.555

C24 T 30.000

”; *BIus éppliéable expenses



