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- SUBLEASE OF RAILROAD EQUIPMENT
- Dated as of September 1, 1975
. between

BURLINGTON NORTHERN INC.

.as Lessor ..

and

THE' COLORADO "AND -SOUTHERN RAILWAY COMPANY

as Lessee



SUBLEASE OF RAILROAD EQUIPMENT, dated as of
September 1, 1975, between BURLINGTON NORTHERN INC.,
(hereinafter scmnetimes called the Lessor or BN),

and THE COLORADO AND SOUTHERN RAILWAY COMPANY (here-
1nafter called the Levsee)

WHEREAS, BN has acqulred certain un;ts of rallroad
equipment and has subjected said respective units to a certain-
equipment- trust for replacements for. destroyed equipment, all
as shown-on Schedule A hereto, » v

WHEREAS, the Lessor has agreed to sublease the units
to the Lessee at the rentals and for the terms and upon the.
conditions hereinafter prov1ded,

: NOW, THEREFORE, 1n conqlderatlon of the premises and
of the rentals . to be paid and the covenants hereinafter men-
tioned to be kept and performed by the Lessee, the Lessor here-
by leases the units to the Lessee upon the folloulng terms and
conditions, but, upcn default of .the Lessee hereunder, subject
to all the rlghts and . remedles of the- Lruxtce-under the trust:

Section 1, Rantal Lessor agLees to lease to
Lessee and Lessee hereby leases from Lessor each unit for
use upon the lines of railroad owned or operated by the
Lessee either alone or jointly with another and whether under -
-lease or otherwise, and upon the lines of railroad owned or
operated by any railroad company controlled by or under common
control with the Lessee, or over which the Lessee has trackage
rights, and also upon connecting and other railroads in the
usual interchange of traffic upon and subject to the terms and
conditions hereinafter set forth. The Lessee agrees to pay to
the Lessor or to such other person.as the Lessor directs as
rental for each unit subject to this Lease 26 consecutive semi-
annual rental payments each such payment to be in an amount
equal to 6.0037% times 95% of cqulpment cost- pavable in arrears
commenclnq March 1, 1976, '

The Lessor 1rrevocabJj 1nstrucps the Léssee to make
all payments provided for in this Lease other than payments due
pursuant to Section 14 hereof in Federal funds (including but
not rimited to the payments required under Section 5 hereof).

. This Lease is a net lease and the Lessee Shall not be
_enti led to any abatement of rent, reduction thereof or setoff
‘against rent, including, but not llmltpu to, abatements, .reduc=
tions or setoffs due or alleged tc be due by reason of any past,
bresent or future claims of the Lessee against the Lessor under.
this Lease or otherwise; nor, ex"ept as otherwise expres sly pro-
-vided herein, shall this Lease terminate, or the respective
obligations of the Lessor or the Lessee be otherwise affected,
by reason of--any defect in or damage to or loss of possesSion
or loss of use or destruction of all or any of the units from’
whatsoever cause, any liens, encumbrances or rights of others
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‘with respect to any of the unlts, the prohlbltlon of or other
restriction against the Lessee's use of all or any of -the. units,
the interference with such use by any person or entity, the
<invalidityv or- unenforceablllty or lack of due authorlzatlon of -
this ‘Lease, any insolvency, bankruptcy, reorganlzatlon or 51m1-"v
-lar ploceedlng against the Lesseg, or for any other cause :
.whether similar or dissimilar to the foregoing, any present or
future law to the contrary notw1thstand1ng, 1t being the in-
tention of the parties hereto that the rents and other amounts
'payable ‘by the Lessee hereunder shall continué to be payable

in all events in the manner and at the times herein provided
unless the obligation to pay the same shall be terminated pur-
suant to the express provisiorns of this Lease., To the extent
permitted by applicable law, the Lessee hereby waives any and

- all rights which it may now have or which at -any time here-
after may be conferred upon it by statute or otherwise, to
terminate, cancel, quit or surrender the lease of any of the
-units except in accordance with the express terms hereof. -Each
rental or other payment made by the Lessee hereunder shall be
final and the Lessee shall not seek to recover all or any part
of such payment from the Lessor for any reason whatsoever.

SectiOn 2. Term of Lease. The term of~this Lease
- as to each unit shall begin on September 1, 1975 and shall -
terminate on the date on which the final semiannual payment .
~of rent in respect thereof is due hereunder.

R Notw1th¢tand1ng anything to the contrary contained

hereln, ‘all rights and obligations under this Lease and in ard

to the units, upon default by the Lessee hereunder, are subject
the rlghte of the mrustee under the trust ' :

Sectlon 3, Identlflcatlon Marks. The Lessee w1ll
cause . each unit to be kept numbered with the identifying. number
and ownership legend as set forth in Schedule A hereto, with .

appropriate changes thereof and additions thereto as from time.
© to.time may be requlred by law in order to pxotect the Lessor's -
‘and Trustee's interésts in such unit and the rights of the ’
‘Lessor under this Lease and of the Trustee under the trust.

The Lessee will not place any such unit in operation or exercise
any control or dominion over the same until such name and words
~shall have been so marked on both sides thereof and will replace
promptly any such name and ‘words which may be removed, defaced
or. destroyed., The Lessee will not change the 1dent1fy1ng numper
of any unit except in- accordance with a statement of new number

or numbers tc be substituted therefor, which statement previously '

shall have been filed with the Trustee and the Lessor and filed,
recorded and . deposited by the Lessee in all public offices where
this Lease and the trust shali have been filed, recorded ana
deposited, :
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. _ Except as provided in the immediately preceding para-
graph, the Lessee will not allow the name of any person, asso-
ciation cor corporation to be placed on.any unit as a designation
‘that might be interpreted as a claim of ownership; provided,
however, that.the Lessee. may allow the-units to be-lettered with
the names or initials or other insignia customarily used by the
_ Lessee or its affiliates on railroad equipment used by them of
the same or a similar type for convenience of identification of
their rights to use the units as permitted under this Lease.

Section 4. Taxes. All pavments to be made by the
Lessee hereunder will be Iree of expense to the Lessor from.
- collection or other charges and will be free of expense to the
Léssor with respect to the amount of any local, state, federal
or foreign taxes (other than (i) any United States Federal in-
come taxes and excess profits taxes payable by the Lessor in
- consequence of the receipt of payments provided for herein,
(ii) the net cumulative aggregate amount of zll state and local
income taxes, franchise taxes, excess profits taxes and similar
taxes measured bv net income based on the receipt of payments
" provided for herein, up to the net cumulative amount of such
taxes measured by net income based on such receipts which would
be payable by the Lessor to the state, city and county where the
Lessor has its principal place of business without apportionment
" to any other -state, except any such tax which is in substitution
for or relieves the Lessee from the payment of taxes which it
would otherwise be obligated to pay or reimburse as herein pro-
vided) or license fees, assessments, charges, fines and penal-
‘ties being hereinafter called impositions) hereafter levied or
imposed upon or in connection with or measured by this Lease or
any sale, rental, use, payment, shipment, delivery or transfer
-of title or interest under the terms hereof or the trust, all
of which impositions the Lessee assumes and agrees to pay on .
demand in addition to the payments to be made by it provided
for herein. .The Lessee will also pay promptly all impositions
which may be imposed upon any unit or for the use or operation .
thereof or upon the edarnings arising therefrom (except as '
provided above) or upen the Lessor solely by reason-of its
ownership thereof or interest therein and will keep at all %fimes
‘all and every part of such unit free and clear of all impositions
which might in any way affect the title or imterest of the Lessor
or result in a lien upon any such unit; provided, however, that
the Léssee shall be under no obligation to pay any impositions. .
- of .any kind so long as it is contesting in good faith and by -
appropriate legal proceedings such impositioms and the nonpayment
thereof does not, -in the opinion of the Lesssr, adversely affect
the title, property or rights of the Lessor hereunder or under |
the trust. If any impositions shall have been chargéed or levied
against the Lesscr directly and paid by the Léssor, the Lessee
shall reimburse the Lessor on presentation of an invoice there-
for; provided, however, that the Lessee shall not be obligated

- to reimburse the Lessor for any inpositions so paid unless the
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- Lessor shall have been legally liable with respect thereto (as
- evidenced by an opinion of counsel for the Lessor) or unless
'the Less2e shall have approved the payment thereof

. In the event any reports w1th respect to 1mpos:.tlons
are requlred to be made, the Lessee will either make such re=
ports -in such manner as to show the interests of the Lessor and
the Trustee in such units or notify the Lessor-and the Trustee
of such requirement and make such reports in such manner as

“shall be satlsfactory to the Lessor and the Trustee.

. Section 5. Payment for Casualty Occurrences; Insur-

ance, In the event that any unit shall be or become worn out,
Iost, stolen, destroyed or, in the reasonable opinion of the

" Lessee,” irreparably damaged from any cause whatsoever, or..taken
or requisitioned by condemnation or otherwise for a definite
period exceeding the otherwise then remaining term of this
Lease (such an occurrence being hereinafter called a. Casualty:

- Occurrence) -during the term of this Lease, the Lessee shall
promptly and fully notify the Lessor and the Trustee with re-
spect thereto and shall pay to the Lessor.or to such other per-
son as the Lessor directs an amount egqual to the fair value
(equlpment cost less depreciation accrued computed on the straight=-

ine method at the rate of 1/3 percent of ccst for each month

from date of lease to date of loss). Upon the making of such.
payment (hereinafter called the Casualty-Value) by the Lessee
in respect of any unit, the rental for such unit shall cease to
accrue, the term of this Lease as to such unit shall terminate
and the Lessee shall be entitled to recover pcssesSLOn of such

~ unit, _

, Except as hereinabove in this Section 5 provided,

the Lessee shall not bée released from its obligations here- :
under in the event of, and shall bear the risk of, any Casualty
Occurrence to any unit after deliver to and acceptance thereof
by the Lessee lereunder.

S Upon payment of - the Casualty Value of such unlt, the
-title to such unit, subject to.thé rights of "the Trustee under
‘the trust, shall pass to and vest in the Lessee.'

Any moneys pald to the Lessor, or such other- person
~as directed by the Lessor, pursuant to this Section 5 shall be
‘received and held pending delivery of additional units. - Upon -
the filing with it of a certificate executed by a Vice Presi-
dent of the Lessec specifying the kind andé number of units to
bepurchased, ‘such moneys shall be applled by the recipient

thereof to the purchase of oUCh unlts upon the receipt of the'
-follow;nq~ v :
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(a) A celtlfchte of a Vlce Pre51dent stating (i)
that the units described and specified therein by number
or numbers has been delivered to the Lessee and has
been plated or marked in accordance with the provisions
of Section 3 hereof:; (ii)-that such units are new - o
‘standard-gauge railroad equlpment, othér -than- passenger -
equipment or work equipment of types ‘other than lotcomo-
tives: (111) that the Cost of such units, determined as:
proveded herein, is an amount as there*n speC111ea,

(b) An invoice or invoices from the vendor or
- vendors of the units and a bill or bills of sale thereof
from said vendor or vendors ta the Trustee, which bill. -
or bills of sale shall contain a warranty or guaranty
to the Trustee that the title to the units described -
therein 1s free from all liens and encumbrances;

(c) An opinion of counsel that such bill or bllls
of sale are valid. and effective, either alone or in
connection with any other instrument referred to in such
opinion, to vest in the Trustee title to such units free

- from all liens, security interests and encumbrances; and

~(d) 'In case of any units not specifically described
- herein, an opinion of counsel that a prcoper supplement
hereto in respect of such units has been dulj ‘executed
by the Lessee and duly filed and recorded in accordance
w1th Sectlon 13 hereof

In the event that during the téerm of this Lease the
use of any unit is requisitioned or taken by any governmental
authority by condemnation or otherwise for a definite period
which does not exceed the then Lemalnlng term of this. Lease or
for an indefinite period, the Lessee's obligation to pay rent
shall continue for the duration of such requisitioning or

-taking. - The Lessor shall be entitled to receive and retain for

- the account of the Lessee all sums payable for any such periocd.
‘,,by such governmental authorlty as compensaticn for reguisition-

- ing or taking of" possession to an amount equal to the rent paid

or payable hereunder for such period, and the balance, if any, °
shall be payable to and retained by the Lessor as 1t" sole
property. »

Sectlon 6 “‘Re Egrts. In each calendar year during
the continuance of this Lease, commencing in 1975, the Lessee
will furnish to the Lessor and the Trustee an accurate state-
ment. {a) setting forth the amount, description and numbers of
all units then leased hereunder and covered by the trust, the -
~amount, description and numbers of all units that have suffered.
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a -Casualty Occurrence durlnc the preceding twelve months (or
since the date of this Lease in the casé of the first ‘such
statement) and such other information regarding the condition
.and state of repalr of the units as the Lessor or the Trustee
"may reasonably reguest and .(b). stating that, in the case of all
units repainted or repaired during the period covered by such
statement, the numbers and the markings requlred by Section 3
hereof have been preserved oOr. replaced The Lessor shall
have the right by its agents, to inspect the units and the
Lessee's records with respect thereto at such reasonable
times as the Lessor may request during the continuance of
this Lease. .

Section 7., Disclainer of Warranties; Compliance
with Taws and Rules; Maintenance; indemnification. THE
"LESSOR MAKES NO WARRANTY OR REPRESENTATION, EITHER EXPRESS
OR IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR AS TO THE:
QUALITY OF THE MATERIAL, EQUIPMENT.OR WORKMANSHLP IN, THE
- UNITS DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR
MAKES NO WARRANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS
IFOR ANY PARTICULAR PURPOSE OR AS TO TITLE TO THE UNITS OR ANY .
COMPONENT THEREOF, it being agreed that all such risks, as
between the Lessor and the Lessee, -are to be borne by the
- Lessee; but the-Lessor hereby irrevocably appolnts and con=-"
stitutes the Lessee its agent and attorney-in-fact during the
term of this Lease to assert and enforce from time to time,
in the name of and for the account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee’s sole
cost and expense, whatever claims and rights the Lessor may

have, : - _

The Lessee agrees, for the benefit ¢i the Lessor.
and the Trustee, to comply in all respects (including, without
limitation, with respect to the use, maintenance and operation
of .each unit) with all laws of the jirisdictions in which its
operations involving the units may extend, with the interchange
rules of the Association of American Railroads and with all
- lawful rules of the Department of Transportation, the Inter-
state Commerce Commission and’ any other leglslatlve, execatvve,
administrative or judicial body exercising any power or juris-
diction over the units, to the extent that such laws and rules
affect the title, operation or use of the units, and in the
event that such laws or rules require any alteration of any
unit, or in the event that any equlpment or appllance is re-
quired to be installed on any such unit in order to ccmply
with such laws or rules, the Lessee will make such alteratlous,
changes, replacements and add:tlons at its own e&uenae* E*o—
vided, howewver, that the Lessee may, in good faith, contest the -
» validity-or application of any such law or rule in any reason-
able manner which does not; in the opinion of the Lessor cr
the Trustee adversely affect the property or rights of the
. Lessor or the Trustee under this Lease.
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- The Lessee agrees. that, at its own cost and expense,
it will maintain and.keep eadh,unitvin good order and repair.

. any and all additions tc any unit (except, in the
case of any unit which is a locomotive, communications, signal
and automatic control equipment or devices having a similar

. usé which have been aaded to such unit. by the Lessee, the cost-
of which is not .included in the cost of such unit and which =
are not required for the operation or use of such unit by the
Interstate Commerce Commission, the -Department of Transporta-
“tion or any other apnlicable regulatory body), and any and all
parts installed on and additions and replacements made to any
unit shall constitute accessions to such unit and, at the cost
and expense of the Lessee, full ownership therecf free from
any lien, charge, security interest or encumbrance shall im-
mediately be vested in the Lessor and the Trustee as- their
respective interests appear in the unit itself.

The Lessee agrees to indemnify, protect and hold
harmless the Lessor and the Trustee from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever
(including without limitaticn, claims based on strict liability-
in tort), regardless of the cause thereof, and expenses in
‘connection therewith, including, but not limited to, counsel
fees and expenses, patent liiabilities,. penalties and interest,
arising out of or as the result of the entering into or the
performance of this Lease, the ownership of any unit, the
ordering, acgquisition, use, operation, condition, purchase,
delivery, rejecticn, storage or return of any unit or any acci-
dent  in connection with the operation, use, condition, posses=
sicn, storage. or return of any unit resulting in damage to prop-
ertyjor injury or death to any person, except as otherwise-pro— '
vided in Section 14 of this Lease. The indemnities arising
under this paragraph shall centinue in full force and effect
notwithstanding the full payment of all obligations under this
Lease or the termination of this Lease.

A The Lessee agreec to prepare and dﬁllVer to the Les-
sor within a reasonable time prior ta the required date of
filing (or, to the extent -permissible, file on behalf cf the
Lessor with a copy to the Lessor) any and all reports (other
than income tax returns) to be filed by the Lessor with any
~federal, state or other regulatory authority by reascn of the
ownershlp by the Trustee of the units or the leasing thereof
to the Lessee by the Lessor. In the event that the Lesscr is
- required to file any income tax reLurn in any state or locality
with respect to items of income;, deductlons and credits attri-
butable to the units or the rentals hereunder, the Lessee, to
the extent reasonably requested by the Lessor shall furnish to.
the Lessoxr in connection with such filing, such information as
is then available to the Lessee from its hooks and records.
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: Section 8. Default. If, during the continuance of
this Lease, one or more oL the: followxng events (each such.
event being herelnafter oometlmes called an Event of Default)
. shall occur. :

(4) the Lessee shall default in the payment of any
- part of the rental payable hereunder for more than 30 days -
after the same shall have become. due and pdyable, or -

(b) the Lessee shall make or,suffer any unautho-
rized a551gnmént or transfer of its rights hereunder (not
within the purvxew of clause (d) or (e) of this paragraph)
or. shall make any unauthorized transfer or sublease of
(including, for the purpose of this clause, any,contract

-for the use of) any of the units or,- except‘as herein
authorized, shall part with the possession of any of the
units, and shall fail or refuse either to cause such
assignment or transfer or sublease to be cancelled by
“agreement of all parties having any interest therein and
recover possession of such units within 30 days after the
Lessor shall have demanded 'in writing such cancellaticn

- and recovery of possession, or within said 30 days to

- _deposit with the Lessor a sum in cash equal to the Fair

- ¥alue {as defined in the- trust) -as of the date of such
unauthorized action, of the units so assigned . or trans-
ferred or subleased or the possession of which shall

have been parted with ctherwise than as herein authorized
{any sum so deposited to be returned to the Lessee upon
the cancellation of such assignment, transfer or sublease
and the recovery of possession by the Lessor of such
units); or

(c) the Lessee shall for more than 90 days after
the Lessor shall have. demanded in writing performance
thereof, fail or refuse to comply with any other of the
terms and covenants hereof on its part to be kept and per-
formed, or to make prov151on satlsfactory to the Lessor
for buch compllance, or

@y any”proceedihg shall be commenced by or against
the Lessor for any relief under any bankruptcy or insol-
vency law, or law relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extension (cther than a law which =
does not permit any readjustment of the obhligations of the
Lessor hereunder) and, unless such proceedings shall have
been dismissed, nullified, stayed o¢r otherwise rendered _

“ineffective (but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue),
ail the-obligations of the Lessor under this Lease shall
nct have been duly assumed in writing, pursuvant to a court:
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order or decree, by a trustee or trustees or receiver or.
receivers appointed (whether or not subject to ratification)
for the Lessor, .or for . its property in connection with
any such proceedlngs in such manner that such obligations
shall have the same status as obngatlons incurred by

. .such trustee or trustees or receiver or receivers, within
'30 days after such appointment, if any, or 60 days after
such proceedings Qhall have been commenced, whichever '
"shail be eaflzer- S

" then, in any such case- (hereln sometimes calied an event of
defaulit), the Lessor in its discretion may, by notice in writing
delivered to the Lessee, declare to be due and payable forth-
with the entire amount of the rentals payable by the Lessee

and not theretofore paid. Thereupon the entire amount of such
rentals shall forthwith become and shall be due and payable
immediately without further demand, together with interest at
the Penalty Rate, to the extent legally enforceable, on any.

. portion thereof overdue; and the Trustee shall be entitled

to recover judgment for the total amount =0 becoming payable

by the Lessee together with interest thereon at the rate -
specified in Section 15 hereof to the extent legally enforce-
able,

_ In the case of the happening of any event of default,
the Lessor may by its agents enter upon the premises where any
- of the units may ke located and take possession of all or any
part of _the units and withdraw the same from said premises,
retaining all payments which up to that time may have been made
on account of rental for the units and otherwise, and shall be
entitled to collect, receive and retain all unpaid .per diem,
mileage or other charges of any kind earned by the units cr any
- part thereof, and may lease the units or any part thereof, with

or without retaking possession thereof (but only after declaring

due and payable the entire amount of rentals payable by the
Lessor hcreunder) may sell the same or any part theraof, free
from any and all claims of the Lessee at law or in equity, in
one lot and as an entlrety or in separate lots, insofar as may
be nécessary to perform and fulfill the trust hereunder, at
public or private sale, for cash or upon credit, in its dis-
A cretion, and may proceed otherwise to enforce its rights here-
under in the manner herein provided. Upon any such sale, the
Lessor itself may bid for the property offered for sale or any
part thereof. Any such sale may be held or conducted at such
place and at such time as the Lessor may specify, or as may
be required by law, and without gathering at the place of sale
the units to be sold, and in general in such manner as the
Lessor may determine, but so that the Lessee may and shall have
a reasonable opportunltv to bid at any such sale. Upon such
taking possession or w1thdrawal or lease or sale of .the units,
the Lessee shall cease to have any rights or remedies in respect .
of the units hereunder, but all such rlghts and remedles shall
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be deemed thencefcrth to. have bheen .waived and surrendered by
the Lessee, and no payments theretcfore made by the<Lesse¢ for
the rent or use of the units shall, in case of the happen;ng

. of any event of default and such taking possession, withdrawal,
lease or sale by the Lessor, give to the Lessee any legal or
equitable interest or title in or to the units or any of it or
any cause or right of action at law or in equity in respect;of
the units against the Lessor. No such taking possession, with-

* drawal, lease or sale of the units shall be a bar to the re-

‘covery by the Lessor from the Lessee of rentals then or_there-,
"after due and payable, and the Lessee shall be and remain
liable for the same until such sums shall have been realized
as, with the proceeds of the lease or sale of the units, shall
be sufficient for the discharge and payment in full by the .
Lessor of all the items mentioned in the trust (other than
‘dividends or interest not then accrued), whether or not they
shall have then matured. = - < »

The Lessor shall also have the right to recover from
the Lessee an amount which, after deduction of all taxes re-
guired to be paid by the Lessor in respect of the receipt thereof
under the laws of the United States of America or any political
subdivision thereof, shall, in the reasonable opinion of the
Lessor, cause the Lessor's net return under this Lease to he

~egual to the net return that would have been available to the
Lessor if it had been entitled ‘to utilization of all or such
~portion of the investment tax credit lost or recaptured as a
“result of the sale or other disposition of the Lessor's interest
in any unit after the occurrence of an event of default.

After all such payments shall have been made in full,

the title to any of the units remaining unscld shall bhe con-
- veyed to the Lessee free from any further liabilities or obli-

gations to the Lessor hereunder. If after applying all such
~sums of mcney realized by the Lessor as aforesaid there shall
remain any amount due to the Lessor under the provisions hereof, .
the Lessee -agrees to pay the amount of such deficit tc the
Lessor. If after applying as aforesaid the sums of money
realized by the Lessor there shall remain a surplus in the
possession of the Lessor, such surplus shall be paid to the
Lessee. ' ’ : ’

, The remedies in this Lease provided in favor of the
- Lessor shall not be deemed exclusive, but shall be cumulative,”
and shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives any.
mandatory requirements of law, now 6r hrereafter in effect,
which might limit or medify the remedies herein provided, to
the extent that such waiver is permitted by law. The Lessee
hereby waives any and all existing or future claims to any
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,6ffset'againstvthejrental payments due hzreunder, and agrees
to make rental payments regardless of any qffset or claim
which may be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of thg con-
tingencies set forth herein shall not constitute a waiver cf )
any such right upon the continuation or recurrence of any sucn
contingencies or similar contingencies. ' _

: ~ Section 9. Return of Units Upon Default. If this
Lease shall terminate pursuant to Section 8 hereof, the Lessee
shall forthwith delivery possession of the units to the Lessor.
"For the purpose of delivering possession of any unit or units
to the Lessor as above required, the Lessee shall at its own
cost, éexpense and risk: '

(a) forthwith place such units upon such
- storage tracks of the Lessee as the Lessor
reasonably may designate;

(b) permit the Lessor to store such units

on such tracks at the risk of the Lessee until

" such units have been sold, leased or otherwise
disposed of by the Lessor:; and - --

(c) transport the same to any place on
the lines of railroad operated by the ILessee .or
any of its affiliates or to any connecting carrier
foir shipment, all as directed by the Lesscr. »

y The assembling, cGelivery, storage and transporting
of the units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essence of this Lease,
and upocn application to any court of equity having jurisdiction
in the premises the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of
the Lessee so to assemble, deliver, store and transport the
‘units. During any storage period, the Lessee will permit the
Lesscr or. any person designated by it, including the authorized
representative or representatives of any prospective purchaser
of any such unit, to inspect the same.

Without in any way limiting the cbligation of the -
Lessee under the foregoing provisions of this Section ¢, the
Lessee hereby irrevocably appoints the Lessor as the agent and
attorney of- the Lessee, with full power and authority, at any
time while the Lessee is obligated to deliver possession of any
unit to the Lessor, to demand and take possession of such unit
in the name and on behalf of the Lessee from whomscever shall
be in pcssession of such unit at the time.,
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Section 10. Assignments; Possession and Use., This
Lease and the rentals and other sums due hereunder snall not
be a551gnable by the Lessor. :

so long as the Lessee shall not be in deFault under

thls Lease or under the trust in its capacity as Guarantor or
otherwise, the Lessee shall be entitled to the possession. and
use of the units in accordance with the terms of this Lease
~and the trust, but, without the prior written consent of the
Lessor and the Trustee, which shall not be unreasonably '
withheld, the Lessee shall not assign or transfer its lease-
hold interest under this Lease in the units or any of them.

The Lessee, at its own expense, will promptly pay or discharge
any and all sums claimed by any party -which, if unpaid, might
~become a lien, charge, security interest or other encumbrance
(other than an encumbrance resulting from claims against the
Lessor or the Trustee not related to the cwnership of the units)
upon or with respect to any unit, including any accession there-
to, or the interest of the Lessor, the Trustee or the Lessee
therein, and will promptly discharge any such lien, claim, se-
curity interest or encumbrance which arises. This covenant will
. not be deemed breached by reason of liens for taxes, assessnents
or governmental charges or levies, in each case not due and de-
linquent, or unﬂetermined or inchoate materialmenf? Sy mechanics',.
workmen's, repairmen's or other like liens arising in the or-
dinary course of business and, in each case, not delinquent.
The lessee shall not, without the prior written consent of the
Lessor, part with the possession or control of, or suffer cor
allow to pass out of its possession or cont ol, any of the units,
except to the extent permitted by the provisions of the imme-
diately succeeding paragraph. No assignment or sublease entered

. into by the Lessee hereunder shall relieve the Lessee of. any

liability or obligation hereunder which shall be and remain
those of a principal and not a surety.

So long as the Lessee shall not be in default under
this Lease the Lessee shall be entitled to the possession of
the units and to the use of the units by it or any affiliate
upon lines of railroad owned or operated by it or any such
affiliate or upon lines of railroad over which the Lessee or
any such affiliate has trackage or other operating rights or
over which railrcad equipment of the Lessee or any such af~
filiate is regularly operated pursuant to contract, and also
© to permit the use of the units upon connecting and other
carriers in the usual interchange of traffig, but only upon
and subject to all the terms and conditions of this Lease;
provided, however, that the Lessee shall not assign or permit
the assignment cf any unit to service involwing the regular.
operation and maintenance thereof outside the United States of
America, The Lessee may receive and retain ﬂompensation for
sueh use from other railroads so using any ©of the units.
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Nothlng in this Section 10 shall be deemed to re-
strict the right of the Lessee to assign or transfer its lease-
hold interest under this Lease in the units or possession of '
the units o any railroad corporation incorporated under the
" laws of any state of the United States of Am:rica or the Dis-
trict of Columbia (which shall have duly assumed the obligations
of the Lessee hereunder and under the trust) into or with which
the Lessee shall have become merged or consolidated or which
shall have acquired or leased all or substantially all of the
lines of railroad of the Lessee, provided that such assignee
or transferree will not, upon the effectiveness . of such merger
or consolidation, be in default under any provisions of this
Lease, . ,

, Section 11, "Return of Units Upon Expiration of
Term. As socn as practicable on or after the expiration of
the term of this Lease with respect to any unit, the Lessee
will, at its own cost and expense, at the request of the
Lessor, deliver possession of such unit to the Lesscr, in
good order and running condition, normal wear and tear excep-
ted, upon such storage tracks of the Lessee as the Lessee may
designate, or, in the absence of such designation, as the Les-
sor may select, the movement and storage of such unit to be
at the expense and risk of the Lessee., ' The assembling, de- .
livery and transporting of the units as hereinbefcre provided
are of the essence of this Lease, and upon application to any
court of equity having jurisdiction in the premises, the Lessor
shall be entitled to a decree against the Lessee requiring
specific performance of the covenants of the Lessee so to as-
semble, deliver, store and transport the units. If Lessor
shall elect to abandon any unit which has suffered a Casualty
Occurrence or which after the expiration of this Lease the
Lessor shall have deemed to have suffered a Casualty Occurrence,
it may deliver written notice to such effect toc the Lessee and
the Lessee shall tnereupon assume and hold the Lessor harmless
from all liability arising in respect of any respon51bllxty of
ownership thereof, from and after receipt of such notice. The
Lessor shall execute and deliver to the Lessee a bill of sale
or bills of sale transferring to the Lessee, or upon its order,
the Lessor's title to and property in any unit abandoned by it
pursuant to the immediately preceding sentence. Theé Lessee
shall have no liability to the Lessor in respect of any unit
abandoned by the Lessor after termination of the Lease; pro-
vided, however, that the foregoing clause shall not in any -
way relieve the Lessee of its obligations pursuant to Section
5 hereof to make payments equal to the Casualty Value of any
u?%t experiencing a Casualty Occurrence while this Lease is in
effect.
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Secticn 12, Og;nlon of Coun sel. . Within ten days
after execution of this Lease the Lessee will deliver to the
Lessor, Lwo counterparts of the written opinion of counsel
for the Lessee, addressed to the Lessor in scope and substance
- satisfactory to the Lessor and its counsel, to the effect that:

A. the léssee is a corporation legally incorporated,
validly existing and in good standing under the laws oI
its. state of incorporation (specifying the same) with
adequate corporate power to enter intc this Lease;

B. this Lease has been duly authorized, executed
and delivered by the Lessee and constitutes a valid,
legal and binding agreement of the Lessee, enforceable
in accordance with its terms;

C. this Lease has been duly filed and recorded
with the Interstate Commerce Commission pursuant to
Section 20c of the Interstate Commerce 2ct and such
filing and recordation will protect the Trustee's and
the Lessor's interests in and to the-units and no
filing, recording or deposit (or giving of notice) with
any other federal, state or local government is necessary
in.order to protect the interests of. the Tr“stse or the
Lessor in and to the units;

D. no consent, approval or flllng is required from
any public regulatory body with respect to the entering.
into or performance of this Lease or, if suc¢h consent,
approval .or filing is requlred the same has been obta;red

E, the enterlng 1nto ‘and perforﬂancb of this Lease
will not result in any kreach of, or constitute a de-
fault under; any indenture, mortgage, deed of trust, bank
loan or credit agreement or other agreement or instru-
ment to which the Lessee is a party or by which it may
bebmmw and

F. no mortgage, deed of trust, or other lien of
any nature whatsoever which now covers or affects, or
which may hereafter cover or affect, any prope rty oxr
interests therein of the Lessee, now attaches or here-
after will attach to the units or in any manner affcrts
or will affect adversely the Trustee's or Lessor's re-  --
spective. interests therein; provided, however, that such
liens may attach to the rlghts of the Lessee hereundnr in
and to the units.
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Section 13. Recording; Expenses. The Lessee will
4t its own expense cause this Lease to be filed and recqrded
"with the Interstate Commerce Commission in accordance with
Secticn 20c of the Interstate Commerce Act. The Lessee will
" from time to time do and perform any other act and will exe-
cute, acknowledge, deliver, file, register, record (and will
refile, reregister, deposit and redeposit or rerecord when-
ever required) any and all further instruments required by
law or reasonably requested by the Lessor or the Trustee for
the purpose of proper protecticn, to their satisfaction, of
the Trustee's and the Lessor's respective interests in the
units, or for the purpose of carrying out the intenticn of
this Lease; and the Lessee will promptly furnish to the Trustee
and the Lessor evidences of all such filing, registering, de-
positing or recording, and an opinion or cpinions of counsel
for the Lessee with respect thereto satisfactory to the Trus-
tee and the Lessor. This Lease shall be filed and recorded
with the Interstate Commerce Commission prior to the delivery
and acceptance hereunder of any unit, ‘

Section 14. Federal Income Taxes. The Lessee
shall be entitled tc the Investment Tax Credit.

The Lessee agrees that neither it uor any corpora-
‘tion contrcolled by it, in control of it, or under common
control with it, directly or indirectly, will at any time
take any action or file any returns. or other documents incon-
sistent with the foregoing and that each of such corporations
will file such returns, take such action and execute such
documents as may be reasonable and necessary to facilitate
accomplishment of the intent thereof. ' o '

The Lessee's and the Lessor's agreement to pay any
sunns which may become payable pursuant to this Section 14
shall survive the expiration of other termination of this Lease.

Section 15. Interest on Overdue Rentals. Any-

thing to the contrary herein contained notwithstanding, any

nonpayment of rentals and other obligations due hereunder shall
result in the obligation on the part of the Lessee promptly to
pay, to the extent legally enforceable, interest at the rate of
one percent (1%) over the dividend rate described in the trust,
~on overdue rentals for the period of time during which they are
-overdue or such lesser amount as may be legally enforceable. -

~ Section 16. Notices. Any notice required or per-
mitted to be given by either party hereto to the others shall
be deemed to have been given when deposited in the United
States certified mails, first-class postage prepaid, addressed
as follows:.
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-'(a) if to the Lessor, Burlington Northern Inc.,
176 Bast Fifth Street, st, Paul, Minnesota 55101,
Attention: Executive Vice President—Finance;

{b) if to the Lessee, The Colorado and Southern -
Railway Company, 2000 Executive Tower, 1405 Curtis
treet, Denver, Colorado 80202, Attention: Mr. John
W. Terrill, President; -

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.-

Section 17, Severability; Effect and Modification
- of Lease. Any provision of this Lease which is prohibited or
unenforceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohibition

- or unenforceability without invalidating the remaining pro-

visions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unenforce-
able such provision in any other jurisdiction.

This Lease exclusively and completely states the
rights of the Lessor and the Lessee with respect to the units
and supersedes all other agreements, oral or written with
respect to the units dated prior to execution of this Lease.
No variation or modification of this Lease and no waiver of
any of its previsions or conditions shall be valid unless in
- writing and signed by duly authorlzed officers of the Lessor
and the Lessee.

Section 18. Ex ecutlon. This Lease may be executed
. in several counterparts, each of which so executed shall be
deemed to be an original .and such counterparts together shall
constitute but one and the same instrument.

IN WITNESS WHEREOF, the parties hereto have executed
or caused this instrument to he executed as of the date first
above written. '

BURLINGTON NORTHERN INC.
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STATE OF COLORADO
CITY AND

COUNTY OF DENVER

Oon this 20th day of August, 1975, before me per-
sonally avpeared J. W. Terrill, to me personally known, who
" being by me duly sworn, says that he is Pres'dent of The
Colorado and Southern Railway Company, that the seal affixed
to the foregoing instrument is the corporate seal of-said
corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the
foréegoing instrument was the free act and deed of said cor-

poration.
My commission expires Septizber 23,/;;;?. : '

(Notarial Seal)

STATE OF MINNESOTA )

4
o
COUNTY OF RAMSEY )

On this,/f@@«iay of August, 1975, before me per=-
sonally appeared Frank H. Coyne, to me personally known, who
being by me duly sworn, says that he is Executive Vice Presi-
dent-Finance of Burlington Northern Inc., that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said cor-

poration.
7 e )
. . nA L
(Notarial Seal) /S a J. H. McCARTHY
i . ! %ﬁ NOTARY PUBLIC - MINNESOTA .

LN RAMSEY COUNTY
: My Comm. Expires jan. 6, 1982




SCHEDULE A

NO. OF LESSEE'S

UNITS DESCRIPTION ROAD NOS.

5 Cabooses 10647~
10551

g

OWNERSHIP LEGEND |

OWNED BY A BANK OR TRUST
COMPANY UNDER A SECURITY
AGREEMENT FILED UNDER
THE INTERSTATE COMMERCE
ACT, SECTION 20c

TOTAL
ESTIMATED
COST

$234,750.00



