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CONDITIONAL SALE AGREEMENT dated as of
August 1, 1975, between the corporation
named in Item 1 of Annex A hereto {(hereinafter
called the Vendor or Builder as more particu-
larly set forth in Article 1 hereof) and
EXCHANGE NATIONAL BANK OF CHICAGO, acting as
Trustee under a Trust Agreement dated as of
the date hereof (hereinafter called the Trust
Agreement) with the parties named therein
{(said bank, so acting, being hereinafter called
the Vendee and said parties being hereinafter
called the Beneficiaries).

WHEREAS the Builder agrees to construct, sell and
.delLver to the Vendee, and the Vendee agrees to purchase,
subject to the terms and conditions hereof, the railroad
eguipment described in Annex B hereto (hereinafter called the
Equipment}); _ _

WHEREAS the Vendee is entering into a lease dated
as of the date hereof with Apache Railway Company (hereinafter
called the Lessee), in substantially the form annexed hereto
as Annex C (hereinafter called the Lease); and

WHEREAS American National Bank & Trust Company of
Chicago (hereinafter called the Assignee) is acting as agent
for an investor pursuant to the Finance Agreement dated as
of the date hereof {hereinafter called the Finance Agreement},
among the Assignee, the Lessee and the party named in Schedule
A thereto;

NOW, THEREFORE, in consideration of the mutual
promises, covenants and aqreements hereinafter set forth
the parties hereto do hereby agree as follows:

ARTICLE 1. Assignment; Definitions. The partles
hereto contemplate that the Vendee will furnish that portion
of the Purchase Price (as hereinafter defined) for the Equip-
ment as 1is required under subparagraph (a) of the third para-
graph of Article 4 hereof and that an amount equal to the
balance of such Purchase Price shall be paid to the Builder
by the Assignee pursuant to an Agreement and Assignment dated
as of the date hereof between the Builder and the Assignee,
as agent (such Agreement and Assignment being hereinafter
called the Assignment).




The term "Vendor", whenever used in this Adgreement,
means, before any assignment of its rights hereunder, the
party hereto which has manufactured the Equipment and any
successor or successors for the time being to its manufactur-
ing properties and business, and, after any such assignment,
both any assignee or assignees for the time being of such
particular assigned rights as regards such rights, and also
any assignor as regards any rights hereunder that are
retained or excluded from any assignment; and the term
"Builder"”, whenever used in this Agreement, means, both
before and after any such assignment, the party hereto which
has manufactured the Equipment and any successor or succes-
sors for the time being to its manufacturing properties anc
business.

In case of such assignment, the Vendee will assign
to the Vendor, as security for the payment and performance of
all the Vendee's obligations hereunder, all right, title, and
interest of the Vendee in and to the Lease, pursuant to an
Assignment of Lease and Agreement in substantially the form
of Annex D hereto (hereinafter called the Lease Assignment).

In addition, the Lessee proposes to enter into
a Lessee's Consent and Agreement dated as of the date hereof,
substantially in the form of Annex E hereto, and Southwest
forest Industries, Inc. (hereinafter called the Guarantor},
the owner of all of the outstanding common stock of the
Lessee, proposes to enter into a Guaranty Agreement dated
as of the date hereof (hereinafter called the Guaranty Agree-
ment) with the Vendee and the Agent, substantially in the
form of Annex F hereto. :

ARTICLE 2. Construction and Sale. Pursuant to
this Agreement, the Builder shall construct the Eguipment at
its plant set forth in Annex B hereto, and will sell and
deliver to the Vendee, and the Vendee will purchase from the
Builder and accept delivery of and pay for (as hereinafter
provided), the Equipment, each unit of which shall be con-
structed in accordance with the specifications referred to
in Annex B hereto and in accordance with such modifications
thereof as may be agreed upon in writing between the Builder,
the Vendee and the Lessee (which specifications and modifica-
tions, if any, are hereinafter called the Specifications).
The design, quality and component parts of each unit of the
Equipment shall conform, on the date of compietion of manu-
facture thereof, to all Department of Transportation and
Interstate Commerce Commission reguirements and specifica-




tions and to all standards, if any, recommended by the Asso-
ciation of American Railroads reasonably interpreted as being
applicable to railroad equipment of the character of such
unit, and each such unit (except to the extent, if any,
referred to in Annex A hereto) will be new railroad equip-
ment .

ARTICLE 3. Inspection and Delivery. The Builder
will deliver the units of the Equipment to the Vendee at the
place or places specified in Annex B hereto (or if Annex B
does not specify a place or places, at the place or places
designated from time to time by the Vendee), freight charges,
if any, prepaid in accordance with the delivery schedule set
forth in Annex B hereto; provided, however, that delivery of
any unit of the Equipment shall not be made until this Agree-
ment and the Lease have been filed pursuant to Section 20c of
the Interstate Commerce Act; and provided, further, that the

st oo b

Builder shall have no obligation to deliver any unit of the.
Equipment hereunder subsequent to the commencement of any
proceedings specified in clause (c) of Article 16 hereof or
clauses D a&nd E of § 10 of the Lease or the occurrence of
any event of default (as described in Article 16 hereof},

or event which, with -the lapse of time and/or demand, coulad
constitute such an event of default.

The Builder's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond the
Builder's reasonable control, including but not limited to
acts of God, acts of government such as embargoes, priorities.
and allocations, war or war conditions, riot or civil commo- '
tion, sabotage, strikes, differences with workmen, accidents,
fire, flood, explosion, damage to plant, equipment or facili-
ties, delays in receiving necessary materials or delays of
carriers or subcontractors.

Notwithstanding the preceding provisions of this
Article 3, any Equipment not delivered, accepted and settled
for pursuant to Article 4 hereof on or before the Cut-0ff
Date (as defined in Article 4 hereof) shall be excluded from
this Agreement. If any Equipment shall be excluded herefrom
pursuant to the immediately preceding sentence, the parties
hereto shall execute an agreement supplemental hereto limit-
ing this Agreement to the Equipment not so excluded herefrom.

During construction, the Equipment shall be subject
to inspection and approval by the authorized inspectors of.
the Vendee (who may be employees of the Lessee) and the



Builder shall grant to such authorized inspectors reasonable
access to its plant. The Builder agrees to inspect the
materials used in the construction of the Eguipment in accor-
dance with the standard gquality control practices of the
Builder. Upon completion of each unit or of a number of
units of the Equipment, such unit or units shall be presented
to an inspector of the Vendee for inspection at the place
specified for delivery of such unit or units, and if each
such unit conforms to the Specifications, reguirements and
standards applicable thereto, such inspector or an authorized
representative of the Vendee (who may be an emplovee of
the Lessee) shall execute and deliver to the Builder a cer-
tificate of acceptance (hereinafter called the Certificate
of Acceptance) stating that such unit or units have peen
ingspected and accepted on behalf of the Vendee and are marked
in accordance with Article 10 hereof; pggggded howevwl, that

referred to in Article 14 hereof.

On delivery and acceptance of each such unit here-
under at the place specified for delivery, the Builder shall
have no further responsibility for, nor bear any risk of, any
jamagw to or the ﬂestruction or loss of such unit; provided,

Notwithstanding the foregoing or any other provi-
sion of this Agreement to the contrary, the delivery to ana
acceptance by or on behalf of the Vendee of any unit of ”
Equipment excluded from this Agreement pursuant to the first
paragraph of Article 4 hereof shall be ineffective, ab initio,
to create in or transfer to the Vendee any lﬁqal or beneficial
right or interest in such unit or (except as provided in the
first paragraph of Article 4 hereof) to impose on the Vendee
any liability, obligation or responsibility with respect
thereto; any right or interest in any such unit created in
or transferred to or purported to be created in or transferred
to, the Vendee shall be held by the Vendee solely as trustee
for the benefit of the Lessee. '

ARTICLE 4. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth
in Annex B hereto. Such base price or prices are subject
to such increase or decrease as is agreed to by the Builder,
the Vendee and the Lessee. The term “Purchase Price" as
used herein shall mean the base price or prices as so in-
creased or decreased. If on any Closing Date (as hereinafter’




defined in this Article) the aggregate Purchase Price of the
Eguipment for which settlement has theretofore heen and

is then being made under this Agreement would, hut for the
provizions of this sentence, exceed the Maximum Purchase
Price specified in Item 5 of Annex A hereto (or such higher
amount as the Vendee may at its option agree to), the Builder
(and any assignee of the Builder) will, upon reguest of

the Vendee, enter into an agreement excluding from this
Agreement such unit or units of the Fguipment then proposed
to be settled for and specified by the Vendee, as will,
after giving effect to such exclusicn, reduce such aggregate
Purchase Price under this Agreement to not more than the
Maximum Purchase Price specified in Item 5 of Annex A hereto
{or such higher amount as aforesaid).

The Eguipment shall be settled for in such number
of groups of units of the EBguipment delivered to and accepted
by the Vendee as is provided in Item 2 of Annex A hereto
(each such group being hereinafter called a Croup). The term
"Closing Date" with respect to any Group shall mean such date
(not earlier than September 10, 1975, and not later than
October 1%, 1975, such later date being herein called the
Cut-Cff nDate), occurring not more than ten bhusiness days
following presentation by the Builder to the Vendee of the
invoice and of the Certificate or Certificates of Acceptance
for the Fguipment and written notice thereof by the Builder
to the Lessee, ag shall be fiwed by the Lessee by written
notice delivered to the Vendee and the Vendor at least six
business davs prior to the Closing Date designated therein.
The term "business days" as used herein means calendar days,
excluding Saturdavs, Sundayvs and any other day on which banking
institutions in Wew York, New York, or Chicago, Illinois,
~are anthorized or obligated to remain c¢losed

The Vendee hereby acknowledges itself to be
indebted to the Vendor in the amount of, and hereby promises
to pay in cash to the Vendor at such place as the Vendor may
desianate, the Purchase Price of the Ecuipment, as follows:

{a) on the Closing Date with respect to each Group

(i) an amount egual to 31.49% of the sggregate Purchase
Price of such Group plus (ii) the amount, if any, by
which (x) 68.51% of the Purchase Price of all units of
the Faguipment for which settlement has theretofore and
is then being made, as set forth in the invoice or
invoices therefor (said invoiced prices being herein
called the Invoiced Purchase Prices), exceeds (v) the




Maximum Conditional Sale Indebtedness specified in Item
6 of Annex A and any amount or amounts previously paid
or payable with respect to the Invoiced Purchase Prices
pursuant to this clause (ii); and

{b} in 30 semiannual instalments, as hereinafter
provided, an amount egual to the aggregate Purchase
Price of the units of Equipment for which settlement is
then being made, less the aggregate amount paid or pay-
able with respect thereto pursuant to subparagraph (a)
of this paragraph.

The portion of the Purchase Price payable pursuant
to subparagraph (b) of the preceding paragraph (herein called
the Conditional Sale Indebtedness) shall be payvable on each
January 1 and July 1, commencing July 1, 1976, to and includ-
ing January 1, 1991 {or if any such date is not a business
day, on the next succeeding business day), each such date
being hereinafter called a Payment Date. The unpaid balance
of the Conditional Sale Indebtedness from time to time out-
standing shall bear interest from the Closing Date in respect
of which such indebtedness was incurred at the rate of 10-
3/4% per annum and such interest shall be payable, to the
extent accrued, on January 1, 1976, and on each Payment Date
thereafter. The instalments of principal pavable on each
Payment Date shall be substantially in proportion to the
amount and allocation of principal and interest on such Pay-
ment Date set forth in Schedule I hereto and the aggregate
of such instalments of principal will amortize 100% of the
Conditional Sale Indebtedness. The Vendee will furnish to
the Vendor and the Lessee promptly after each Closgsing Date
a schedule, in such number of counterparts as shall be
requested by the Vendor, showing the respective amounts of
principal and interest payable on each Payment Date.

Interest under this Agreement shall be determined
on the basis of a 360-day year of twelve 30-day months.

The Vendee will pay, to the extent legally enforce-
able, interest upon all amounts remaining unpaid after the
same shall have become due and payable pursuant to the terms
hereof at the rate of 11~3/4% per annum,

All payments provided. for in this Agreement shall
be made in such coin or currency of the United States of
America as at the time of payment shall be legal tender for
the payment of public and private debts. Except as provided



-

in Article 7 hereof, the Vendee shall not have the privilege
of prepaying any portion of the Conditional Sale Indebtedness
prior to the date it bercomes due.

The obligation of the Vendee to pay to the Vendor
any amount required to be paid pursuant to subparaaraph (a)
of the third paragraph of this Article with respect to any
Group is specifically subject to the fulfillment, in a manner
satisfactory to the Vendee, on or before the Closing Date in
respect of such Croup, of the following conditions (any of
which may be waived by the Vendee with the prior written
congsent of the Beneficiaries, and payment by the Vendee of
the amount eified in subparagraph (a) of the third para-
graph of this Article with respect to such Group shall be
conclusive evidence that such conditions have been fulfilled
or irrevocably walived by the Vendee with the prior written
consent of the Beneficiaries):

{a} no Event of Default of the Lessee under the
Lease, nor any event which with lapse of time and/or
demand provided for in the Lease could constitute such
an Event of Default, shall have occurred and be con-
tinuing;

(b} the Vendee shall have received (i) the opinions
of counsel reguired by § 15 of the Lease and (1i) such
other documents as the Vendee may reasonably request;

{(c) the Beneficiaries shall have received an opinion
of Messrs. Pedersen and Houpt, in form and substance
satisfactory to Messrs. Kutak Rock Cohen Campbell CGarfinkle
& Woodward, to the effect that, based upon an examination
of the Finance Agreement, the Lease, the Trust Agreement,
the Conditional Sale Agreement, the Guaranty Agreement,
the Lease Assignment, and the Assignment, (i) the Trust
prareement creates an organization which will be treated
as a partnership (hereinafter called the Partnership)
for Federal income tax purposes; (ii) the Lease consti-
tutes a lease for Federal income tax purposes with the
vendee as legsor and the Lessee as lessee; (iil) based
also upon the representations of the Vendor contained
in Article 2 hereof and Annex A hereto and based also
upon the representations of the Lessee contained in
the certificate reguired pursuant to Section 4(c) of
the Assignment, the Equipment will be "new section 38
property” as defined in Section 48(b) of the Internal
pevenue, Code of 19%4, as amended {(hereinafter called



the Code), and the Partnership will be entitled to the
10 percent investment taw credit with respect to the
Purchase Price of the Eguipment; {(iv) the cost basis

of the Eguipment to the Partnership for purposes of
Section 167(g) of the Code will be the Purchase Price
(including the portion attributable to the Conditional
Sale Indebtedness) of the Fguipment; and (v) the Eguipment
will constitute eligible property under Treasury Regs.

€ 1.167(a)-11(b)(2) which is the applicable regulation
under fection 167 {m) of the Code, and ig included in
Asset Guideline Class 00.25 as described in Rev. Proc.
72-103 the Partnership as owner of the Ecuipment will

he entitled to make the election provided by Section
167(m) of the Code and pursuant thereto will be entitled
to depreciation deductions with respect to the Eguipment
utilizing a twelve-year depreciable life, using initially
the double~declining-~balance method of depreciation,
switching to the sum-of-the-years-digits method without
the prior consent of the Commissioner and employing

the modified half-yvear convention as provided under
Treasury Regs, § 1.167(a)~11(c)(2) and provided an elec~

tion is made under § 167{m) of. the Cocde; and

{d) the Vendee shall have given to the Beneficiar-
ies an opinion of its cdunsel to the effect that (i} the
Conditional Sale Agreement, the Lease, the Lease Assgign-
ment, the Cuaranty Rareement and the Trust Agreement
have been duly authorized, executed and delivered by
the Vendee and, assuming due authorization, execution
and delivery by the other parties thereto, are legal
and valid instruments binding upcn the Vendee and enforce-
able against the Vendee in accordance with their terms;
(ii) the Finance Agreement and the Agsignment, assuming
due authprirzation, execution and delivery by the parties
thereto, are legal, valid and binding agreements; (i1il)
the execution, delivery and performance by the Vendee
of the Trust Agreement, the Conditional Sale Agreement,
the Lease, the Finance Agreement, the Lease Assignment,

" the Assignment and the Guaranty Agreement will not con-
travene any provision of the laws of the United States

or the State of Illinois, or anvy governmental rule,
requlation or order thereunder binding on the Vendee

or the organization certificate or by-laws of the Trustee
and will not contravene the provisions of, or constitute

a default under, any indenture, agreement or other instru-
ment, known to such coungel, to which the Vendee is

a party or by which it is cted or bound; (iv) the
vendee has full power and authority (corporate and other)
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to enter into and carry out the transacticons contemplated
by the Trust Agreement, the Conditional Sale Agreement,
the Lease, the Finance Agreement, the Acsianment and

the Guaranty pgreement; (v) the trust created bv the
Trust Agreement has been duly created and iz validly
existino pursuant te the termsg thereof; (vi) to the
knowledae of such counsel no approval, consent, permit,
order or authorization of or recistration with or notice
to, anv Federal or Il1linocis covernmental authority

or agency is reguired for the cerryina out by the Vendee
of anv of the transactions contemplated by the Trust
hareement, the Conditional Sale Agreement, the Lease,
the Pinance Agreement, the Guaranty Agreement and the
Lease Assignment except for such filings ag have Leen
made and remain in effect,

Notwithstanding any other provision of this Agreement (includ
ing, but not limited to, any provision of aArticles 16 and 17
hereof), but not limiting the effect of Article 23 herecf, it
ig understood and agreed by the Vendor that the liability of
the Vendee or any assignee of the Vendee for all payments to
be made by it under and pursuant to this Agreement, Including
any liability arising out of or in connection with the per-
formance of its obligations hereunder and excluding only the
payments to be made pursuant to Article 20 hereof and subpar-
agraph (a) of the third paragraph of this Article, shall not
exceed an amount ecual to, and shall be pavable only out of,
the "income and proceeds from the Equipment®™, and such pay-
ments shall be made by the Vendee only to the extent that the
Vender or any assignee of the Vendee shall have actually
received sufficient “income or proceeds from the Ecguipment"
to make such payments., ITn addition, the Vendor agrees that
the Vendee (i) makes no representation or warranty, and is
not responsihle for, the due execution, wvalidity, sufficiency
or enforceability of the Lease in so far ac it relates to

the Lessee {(or any document relative thereto) or of any

of the Lessee's obligaticons thereunder and (ii)} shall not

the Lessee of any of its agreements, representations, indem=—
nities, obligations or cother undertakings under the Lease

or the Lease Assignment; it being understood that as to all
such matters the Vendor will look seclely to the Vendor's
rights under this aAgreement against the Ecguipment and to

the Vendor's rights under the Lease against the Lessee and
the Fouipment. As used herein the term "income and proceeds
from the Eguipment” shall mean (i) if one of the events of
default specified in Article 16 hereof shall have occurred
and while it shall be continuing, so much of the following




amounts as are indefeasibly received by the Vendee or any
assignee of the Vendee at any time after anv such event and
during the continuance thereof: {a) all amounts of rental
and amounts in respect of Casualty Ocrcurrences las defined
in Article 7 hereof) paid for or with respect to the Eguip=-
ment pursuant to the Lease and any and all cther payments
received under § 10 or any other provision of the Lease

and (b} any and all pavments or proceeds received for or
with respect to the Eguipment as the result of the sale,
lease or other disposition thereof, after deducting all
costs and expenses of such sale, lease or other disposi-
tion, and (ii) at any other time onlv that nortion of the
ampunts referred to in the forecoing clauc {a) and (b)

as are indefeasibly received by the Vendee or any assignee
of the Vendee and as shall egual the portion of the Condi-
tional Sale Indebtedness {including prepavments thereof
required in respect of Casualty Occurrences) and/or in-
terest thereon due and payable on the date such amounts
were required to be paid pursuant to the Lease or as shall
ecqual any other payments then due and pavable under this
Agreement; it being understood that "income and proceeds
from the Eguipment" sha. in no event include amounts re-
ferred to in the foregoing clauses {a) and (b) which were
received by the Vendee or any assgignee of the Vendee prior
to the existence of such an event of default which exceeded
the amounts reguired tc discharge that portion of the Condi-
tional Sale Indebtedness (including prepayments thereof re-
aguired in respect of Casualty Occurrences) and/or interest
thereon due and payable on the date on which amounts with
respect thereto received by the Vendee or any assignee of
the Vendee were required to be paid to it pursuant to the
Lease or which exceeded any other payments due and pay

under this Agreement at the time such amcunts were pa
under the Lease. Nothing contained herein limiting the
liability of the Vendee shall derogate from the right of

the Vendor to proceed against the Eguipment as provided

for herein for the full unpaid Purchase Price of the Eauip-
ment and interest thereon and all other payments and obliga-
ations hereunder or to proceed against the Lessee under the
Lease. MNotwithstanding anvthing to the contrary contained in
Article 1€ or 17 hereof, the Vendor agrees that in the event
it shall obtain a judgment against the Vendee for an amount

in excess of the amounts pavable by the Vendee pursuant to

the limitations set forth in this paragraph, it will, accord-
inglv, limit its ewecution of such judgment to emounts pavable
pursuant to the limitations set forth in this paregraph.

+
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ARTICLE 5., Security Interest in the Eguipment,
The Vendor shall and hereby does retailn a gecurity interest
in the Fouirpment until. the Vendee shall have made all its
navments under this Aareement and shall have kent and per-
formed all its agreements herein contained, notwithstanding
any provision of this Aagreement limitipg the liability of the
Vendee and notwithstanding the delivery of the Fouipment to
and the possession and use thereof by the Vendee and the

however, that if the Lessee at its own expense furnishes any
additions, modifications or improvements to the Equipment
which are readily removable without causing material damage

to the Equipment, and which are owned by the Lessee purguant Lo
the provisions of the Lease, the Vendor shall have no security
interest therein. ]

Fxcept as otherwise specifically vrovided in Arti-
cle 7 hereof, when and only when the Vendor ghall have been
paid the full indebtedness in respect of the Purchase Price
of the Fguipment, together with interest and all other pay-
ments as herein provided, and all the Vendee's obligations
harein contained ghall have been performed, ahsolute right

to the possession of, title to and property in the Eguipment
shall rass to and vest in the Vendee without further transfer
or action on the vart of the Vendor. VWowever, the Vendor,

if =0 reguested by the Vendee at thet time, will (a) exacute
g hbill or bills of sale for the Fouipment releasing its

gsecur ity interest therein to the Vendee or upon its orderv,
free of all liens, security intereste and cther encumbrances
created or retained hereby and deliver such bill or bills
of sale to the Vendee at itg address referred to in Articl
22 hereof, (b)) execute and deliver at the same place, for
ilina, recording or depositing in all necessarv public
ffices, such instrument or instruments in writing as may
e necessary or appropriate in order then to make clear
upon the public records the title of the Vendee to the Eguip-
ment and (c) pay to the Vendee any money pald to the Vendor
pursuant to Article 7 hereof and not theretofore applied

as therein provided. The Vendee hereby walves and releases
any and all rights, existing or that may be acguired, in

—

f
ol
b

f

+

or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such bill or bkills of sale
or instrument or instruments or to file anv certificate

of payment in compliance with any law or statute requiring
the filing of the same, except for failure to execute and
deliver such bill or bills of sale or instrument or instru-
ments or to file such certificate within a reasonable time
after written demand by the Vendee,
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ARTICLE 6. Taxes. All payments to be made by the

Vendee hereunder will be free of expense to the Vendor for
collection or other charges and will bhe free of expense to
the Vendor with respect to the amount of any local, state,
federal or foreign tawxes (other than net income tawxes, gross
receipts taxes [except gross receipts taxes in the nature of
or in lieu of sales, use or rental taxes], franchise taxes
measurpd by net income based upon such receipts, exc
profits taxes and similar taxes) or license fees, 3
ments, ﬂhﬁrqw“” fines or penalties hereafter levied or

imposed upon or in connection with or measured by this Agree-
ment or any sale, rental, use, payment, shipment, delivery or.
transfer of title under the terms hereof (all such expenses,
tares, license fees, assessments, charges, fines and penalties
heing hereinafter called impositions), all of which imposi-
tions the Vendee assumes and agrees to pay on demand. The
Vendee will also pay promptly all impositions which mav be
imposed upon the Bguipment delivered to it or for the use
or operation thereof or upon the earnings arising therefrom
or upon the Vendor solely by reason of its ownership thereof
and will keep at all times all and every part of the Ecguip-
ment free and clear of all impesitions which might in any
way affect the title of the Vendor or result in a lien upon

any part of the Eguipment; provided, however, that the Vendee
bhmll be under no obligaticon to pay any impositions of any
kind so long as it is contesting in good faith and by appro-
priate legal proceedings such impositions and the nonpayment
thereof does not, in the opinion of the Vendor, adversely
affect the title, property or rights of the Vendor in or to
the Bauipment or otherwise under this Agreement. If any impo=-
sitions shall have been charged or levied against the Vendor,
the Vendee all reimburse the Vendor upon presentation of
an inveice therefor, and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided, how-
ever, that the Vendee ghall not be obligated to reimburse the
Vendor for any impositions so paid unless the Vendor shall
have been quallv liable with respect thereto [as evidenced
by an opinion of counsel for the Vendor) or unless the Vendee
shall bhave approved the payment thereof.

ARTICLE 7. Maintenance; Casualty QOccurrences:
Insurance. The Vendee shall, at itu own cost and ewpeﬁamy,
maintain and keep each unit ot the Fguipment in good order
and repair.

In the event that any unit of the Eauipment shall
be worn out, destroyed, or, in the opinion of
the Vendee or irveparably damaged, from any cause




whatsoever, or taken or reguisitioned by condemnation or .
otherwise resulting in loss of possession by the Lesgssee for

a period of 180 consecutive days (such occurrences being
herein called Casualty Occurrences), the Vendee shall,
promptly after it shall have determined that such unit has
suffered a Casualty Occurrence, cause the Vendor to be fully
informed in reaard thereto. On the next succeeding date for
the payment of interest on the Conditional Sale Indebtedness
(hereinafter called a Casualty Payment Date), the Vendee
shall rvav to the Vendor a sum egual teo the Casualty Value (as
hereinafter defined in this article) of such unit suffering =a
Casualty Cccurrence as of the date of such payment and shall
file, or cause to be filed, with the Vendor a certificate
setting forth the Casualty Value of such unit. Any money
paid to the Vendor pursuant to this paragraph shall be
applied (after the payment of the interest and principal due
on such date} to prepay without penalty or premium, ratably
in accordance with the unpaid balance of each instalment, the
Conditional Sale Indebtedness and the Vendee will promptly
furnish to the Vendor a revised schedule of payments of prin-
cipal and interest thereafter to be made, in such number of
counterparts as the Vendor may reguest, calculated as pro-
vided in the fourth paragraph of Article 4 hereof.

Upon payment by the Vendee to the Vendor of the
Cagsualty Value of any unit of the Eguipment having suffered

and vest in
the Vendee, without further transfer or action on the part

of the Vendor, except that the Vendor, if requested by the
Vendee, will execute and deliver to the Vendee, at the

¥ » of the Vendee, an appropriate instrument confirming
such passage to the Vendee of all the Vendor's right, title
and interest, and the release of the Vendor's security inter-—
est, Ir such unit, in recerdable form, in order that the
Vendee mav make c¢lear upon the public records the title of
the Vendee to such unit.

The Casuvalty Value of each unit of the Eguipment
suffering a Casualty Occurrence shall be deemed to be that
portion of the original Purchase Price thereof remaining
unpaid on the date as of which such Casualty Value shall be
determined (without giving ef ¢ to any prepayment or pre-
payments theretofore made under this Article with respect to
any other unit), plus interest accrued thereon but unpaid as’
of such date. For the purpose of this paragrapgh, each pay-
ment of the Purchase Price in respect of the BEguipmrent made pur-
suant to Article 4 hereof shall be deemed to be a payvment on

r
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each unit of the Eguipment in like proportion as the original
Purchase Price of such unit bears to the aggregate original
Purchase Price of the Eguipment,

Any insurance proceeds or condemnation payments
received by the Vendor in respect of units suffering a Casu-
alty Occurrence shall be deducted from the amounts payable by
the Vendee to the Vendor in respect of Casualty Occurrences
pursuant to the second paragraph of this Article. If the
Vendor shall recelve any insurance proceeds or condemnation
payments in resvect of such units suffering a Casualty Occur-
rence after the Vendee shall have made payments pursuant to
thisg Article without deduction for ch insurance proceeds or
condemnat ion payments, the Vendor shall pavy such insurance pro-
ceeds or condemnation payments to the Vendee, 211 insurance
pr ok 1s or condemnation payments received by the Vendor in
respect of any unit or units of Eguipment not suffering a Casu-
alty COccurrence shall be paid to the Vendee upon proof satisg-
factory to the Vendor that any damage to such unit in respect
of which such proceeds were paid has been fully repaired.

ARTICLE 8, Assignment of Lease, The Vendee,. con=-
currently with the execution and delivery of this Agreement,
is agsioninag to the Vendor, as security for the payment and
prerformance of all the Vendee's obligations hereunder, all
rioht, title and interest of the Vendee in and to the Lease.
The Vendee agrees that the "income and proceeds from the
BEauipment” {as defined in Article 4 hereof} received by the
Vendor may be applied by the Vendor to discharge the obliga=-
tiong of the Vendee hereunder and the Vendor agrees to pay
to the Vendee {or to the order of the Vendee at such address
as the Vendee may specify in writing) any moneys paid to
the Vendor under the Lease not constituting "income and proe-
ceeds from the Ecuipment",

[

ARTICLE 9, Reports and Inspections, On or before
March 31 in each year, commencing with the year 1976, the
vendee shall cause to be furnished to the Vendor an accurate
statement {a) setting forth as at the preceding December 31
the amount, description and numbers of all units of Eguipment
then subject to this Agreement, the amount, description and
numbhers of all units of the Equipment that have suffered
3 sualty Occurrence during the preceding calendar vear
or are then undergoing repairs (other than running repairs)
or are then withdrawn from use pending such repairs (other
than running repairs) and setting forth such other information
regarding the condition and state of repair of the Fguipment
as the Vendor mav ressonably request and (b} stating that,
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in the case of all Equipment repaired or repainted during the:
period covered by such statement, the numbers and markings
required by Article 10 hereof have been preserved or replaced. .

ARTICLE 10. Marking of Eguipment., The Vendee will
cause each unit of the Eguipment to be kept numbered with the’
road number of the Lessee as set forth in Annex B hereto, or,
in the case of Fouipment not there listed, such rcad number
~as shall be set forth in any awmendment or supplement hereto
extending this Aareement to cover such Eguipment, and will
keep and maintain, plainly, distinctly, permanently and con-
spicuously marked on each side of each unit, in letters not
less than one inch in height, the words "Ownership subject
to a Security Agreement Filed under the Interstate Commerce
Act, Section 20c"™ or other appropriate words designated by
the vVendor, with appropriate changes thereof and additions
thereto as from time to time may be reguired by law in order
to protect the Vendor's interest in the Eqguipment and its
rights under this Agreement. The Vendee will not permit any
such unit to be placed in operation or exercise any control
or dominion over the same until such markings shall have been
made thereon and will replace or will cause to be replaced '
promptly any such markings that may be removed, defaced or
destroyed. The Vendee will not permit the identifying number
of any unit of the Eguipment to be changed except in accor-
dance with a statement of new number or numbers to be substi-
tuted therefor, which statement previously shall have been
filed with the Vendor and filed, recorded and deposited by
the Vendee in all public offices where this Agreement shall
have been filed, recorded and deposited. The Units mav be
lettered with the names or initials or other insignia cus-
tomarily used by the Lessee or its affiliates.

Fxcept as provided in the immediately preceding
paragraph, the Vendee will not allow the name of any person,
association or corporation to be placed on any unit of the
Eguipment as a designation that might be interpreted as a
claim of ownership.,

ARTICLE 11. Compliance with Laws and Rules, Dur-
ing the term of this Agreement, the Vendee will comply, and
will cause every lessee or user of the Eguipment to comply,
in all respects (including, without limitation, with respect
to the use, maintenance and operation of the Egquipment) with
all laws of the jurisdictions in which its or such lessee's
or user's operations involving the Equipment may extend, with
the interchange rules of the Association of American Rail-
roads and with all lawful rules of the Department of Trans-
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portation, the Intergtate Commerce Commission and any other
legislative, executive, administrative or judicial body exer-
cising any power or jurisdiction over the Equipment, to the
extent that such laws and rules affect the title, operation
or use of the Eguipment, and in the event that such laws or
rules require any alteration, replacement or addition of or
to any part on any unit of the Egquipment, the Vendee will
conform therewith at its own expense; provided, however, that
the Vendee may, in good faith, contest the validity or appli-
cation of any such law or rule in any reasonable manner which
does not, in the opinion of the Vendor, adversely affect the
property or rights of the Vendor under this Agreement.

ARTICLE 12. Possession and Use, The Vendee, 80
long as an event of default shall not have occurred and be
continuing under this Agreement, shall be entitled, from and
after delivery of the Bguipment by the Builder to the Vendee,
to the possession of the Equipment and the use thereof, but
only upon and subject to all the terms and conditions of this
Agreement.

The Vendee simultaneously is leasing the Equipment
to the Lessee as provided in the Lease, and the rights of the
Lessee and its permitted assigns under the Lease shall be

subordinated and junior in rank to the rights, and shall be
subject to the remedies, of the Vendor under this Agreement.
The Lease shall not be amended or terminated (except in
accordance with its terms) without the prior written consent
of the Vendor. This Agreement shall not be modified or
amended in a manner that might adversely affect the Lessee
without the Lessee's consent.

The Vendee may also lease the Eguipment to any
other railroad corporation, but only with the prior written’
consent of the Vendor, which consent may be subject to the
conditions, among others, that (i) such lease shall provide
that the rights of such lessee are made expressly subordinate
to the rights and remedies of the Vendor under this Agreement,
(ii) such lessee shall expressly agree not to assign or permit
the assignment of any unit of the Equipment to service involv-
ing the regular operation and maintenance thereof outside
the United States of America and (iii) such lease shall be
assigned to the Vendor as security on terms consistent with
those set forth in Annex D hereto, and in any event satisfac-
“tory to the Vendor.

ARTICLE 13. Prohibition Against Liens, The Vendee
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will pay or discharge any and all sums claimed by any party
from, through or under the Vendee or its successors or
assigns which, if unpaid, might become a lien, charge or
security interest on or with respect to the Equipment, or any
unit thereof, equal or superior to the Vendor's security |
interest therein, and will promptly discharge any such lien,
charge or security interest which arises, but shall not be
required to pay or discharge any such c¢laim so long as the
validity thereof shall be contested in good faith and by
appropriate legal proceedings in any reasonable manner and
the nonpayment thereof does not, in the opinion of the Vendor,
adversely affect the security interest of the Vendor in or

to the Equipment or otherwise under this Agreement. Any
amounts paid by the Vendor in discharge of liens, charges or
security interests upon the Equipment shall be secured by and
under this Agreement.

This covenant will not be deemed breached by reason
of liens for taxes, assessments or governmental charges or
levies, in each case not due and delinguent, or undetermined
or inchoate materialmen’'s, mechanics', workmen's, repairmen's
or other like liens arising in the ordinary course of busi-
ness and, in each case, not delinguent,

The foregoing provisions of this Article 13 shall
be subject to the limitations set forth in the last paragraph
of Article 4 hereof and the provisions of Article 23 hereof;
provided, however, that the Vendee will pay or discharge
any and all claims, liens, charges or security interests
claimed by any party from, through or under the Vendee or
its successors or assigns, not arising out of the transactions
contemplated hereby (but including tax liens arising out
of the receipt of the income and proceeds from the BEguipment),
equal or superior to the Vendor's security intetrest therein,
which, if unpaid, might become a lien, charge or security
interest on or with respect to the Eguipment, or any unit
thereof, or the Vendee's interest in the Lease and the pay-
ments to be made thereunder, but the Vendee shall nob be
required to pay or discharge any such claim so long as the
validity thereof shall be contested in good faith and by
appropriate legal or administrative proceedings in any rea-
sonable manner and the nonpayment thereof does not, in the
opinion of the Vendor, adversely affect the security interest
of the Vendor in or to the EBEqguipment or otherwise under
this Agreement or in and to the Lease and the payments to
be made thereunder.
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ARTICLE 14. Indemnities and Warranties., The

Vendee agrees to indemnify, protect and hold harmless the
Vendor from and against all losses, damages, injuries, lia-
bilities, claims and demands whatsoever, regardless of the
cause thereof, and expenses in connection therewith, includ-
ing but not limited to counsel fees and expenses, penalties
and interest, arising out of or as the result of the entering
into or the performance of this Agreement, the retention by
the Vendor of title to or a security interest in the Equip-
ment, the ordering, acguisition, use, operation, condition,
purchase, delivery, rejection, storage or return of any of

tion, use, condition, possession, storage or return of any
of the Eguipment resulting in damage to property or injury
or death to any person during the period when title thereto
remains in the Vendor or the transfer of title to the Equip~
ment by the Vendor pursuvant to any of the provisions of this
Agreement, except however, any losses, damages, injuries,
liabilities, claims and demands whatsoever arising out of any
tort, breach of warranty or failure to perform any covenant
hereunder by the Builder. This covenant of indemnity shall
continue in full force and effect notwithstanding the full
payment of the indebtedness in respect of the Purchase Price
of, and the release of the security interest in, the BEguip=-
ment, as provided in Article 5 hereof, or the termination of
this Agreement in any manner whatsoever.

The Vendee will bear the responsibility for and
risk of, and shall not be released from its obligations here-
under in the event of, any damage to or the destruction or
loss of any unit of or all the Equipment.

The agreement of the parties relating to the Build-
er's warranty of material and workmanship and the agreement
of the parties relating to patent indemnification are set
forth in Items 3 and 4 of Annex A hereto.

ARTICLE 15, Agsignments, The Vendee will not (a)
except as provided in Article 12 hereof, transfer the right
to possession of any unit of the Equipment or (b) sell,
assign, transfer or otherwise dispose of its rights under
this Agreement unless such sale, assignment, transfer or dis-
position (i) is made expressly subject in all respects to the
rights and remedies of the Vendor hereunder and (ii) provides
that the Vendee shall remain liable for all the obligations
of the Vendee under this Agreement. Subiject to the preceding
sentence, any such sale, assignment, transfer or disposition
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may be made by the Vendee to a vendee, assignee or transferee
without the assunption by such party of any of the cbligations
of the Vendee hereunder.

All or any of the rights, benefits and advantages
of the Vendor under this Agreement, including the right to
receive the payments herein provided to be made by the Vendee,
may be assigned by the Vendor and reassigned by any assignee
at any time or from time to time. No such assignment shall
subject any assignee to, or relieve the Builder from, any
of the obligations of the Builder to construct and deliver
the Equipment in accordance herewith or to respond to its
warranties and indemnities referred to in Article 14 hereof,
or relieve the Vendee of its respective obligations to the
Builder contained in Articles 2, 3, 4, 6, 8 and 14 hereof,
Annex A hereto and this Article 15, or any other obligation
which, according to its terms or context, is intended to
survive an assignment,

Upon any such assignment, either the assignor or
the assignee shall give written notice to the Vendee, together
with a counterpart or copy of such assignment, stating the
signee, and such

identity and post office address of the

be contained in such assignment. From and after the receipt
by the Vendee and the Lessee, respectively, of the notifica-
tion of any such assignment, all payments thereaf to be
made by the Vendee under this Agreement shall, to the extent
so assigned, be made to the assignee in such manner as it
may direct.

recognizes that this Agreement will be
2 ag provided in the Assignment. The
ents, for the purpose of assurance to
any person, firm or corporation considering the acguisition
of this Agreement or of all or any of the rights of the Ven-
dor hereunder, and for the purpose of inducing such acguisi-
tion, that the rights of the assignee to the entire unpaid
indebtedness in respect of the Purchase Price of the Equip~
‘ment or such part thereof as may be assigned together with
interest thereon, as well as any other rights hereunder which
may be so assigned, shall not be subject to any defense,
setoff, counterclaim or recoupment whatsoever arising out

of any breach of any obligation of the Builder with respect

The Ve

assigned to the As






to the BEquipment or the manufacture, construction, delivery
or warranty thereof, or with respect to any 1mﬂmmn1ty herein
contained, nor subject to any defense, setoff, counterclaim

or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Vendee

by the Builder. Any and all such obligations, howsoever
arising, shall be and remain enforceable by the Vendee, as
the case may be, against and only against the Builder.

The Vendee will (a) in connection with each set-
tlement for the Equipment, deliver to the Assignee, on the
Closing Date for the Equipment, all documents reqguired by

the terms of the Assignment to be delivered to the Assignee
by the Vendee in connection with such settlement, in such
number of counterparts or cc 18 may reasonably be
regquested, except for any og of counsel for the Assignee,

yinion

~and (b) cause to be furnished to the Aﬁblgﬂ;ﬁ such number of
counterparts of any other certificate or paper required by
the Vendor as may reasonably be requested, :

. In the event that any one
s of default shall occur and

ARTICLE 16. Default

rT————G——

or more of the following even
~be ontlnulnq, to wits:

{a) - the Vendee shall fail to pay in full any sum
payable by the Vendee when payment thereof shall be due
hereunder (irrespective of the provisions of Article 4
or 23 hereof or any other provision of this Agreement
limiting the llablllty of the Vendee) and such default
shall continue for five days; or

(b} the Vendee (irrespective of the provisions of
hereof or any other provision of this
Agreement limiting the liability of the Vendee) shall,
for more than 30 days after the Vendor shall have
demanded in writing performance thereof, fail or refuse
to comply with any other covenant, agreement, term or
provision of this Agreement, or of any agreement entered
into concurrently herewith relating to the financing of
the Equipment, on its part to be kept and performed or
to make provision satisfactory to the Vendor for such
compliance; or

(c} a proceeding shall be commenced by or against
the Vendee for any relief which includes, or might
result in, any modification of the obligations of the
Vendee hereunﬁer under any bankruptcy or insolvency laws,
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or laws relating to the relief of debtors, readjustment

of indebtedness, reorganizations, arrangements, composi-
tions or extensions (other than a law which does not
permit any readjustment of the obligations of the Vendee
under this Agreement), and, unless such proceedings

shall have been dismissed, nullified, stayed or other-
wise rendered ineffective (but then only so long as such
stay shall continue in force or such ineffectiveness

shall continue), all the obligations of the Vendee under
this Aagreement shall not have been and shall not continue
to have been duly assumed in writing, pursuant to a

court order or decree, bv a trustee or trustees or receiver
or receivers appointed (whether or not subiect to ratifi-
cation) for the Vendee or for itsg property in connection
with anv such proceedings in such manrer that such obli-
aations shall have the same status as obligations incurred
bv such trustee or trustees or receiver or re”@ivaxa,
within 30 days after such aprointment, if anv, or &0

dave after such proceedinags shall hdwe b@er Lomm@mc@ﬁ,
whichever shall be earlier: or

ety the WVendee shall wake or suffer anv urauthoe-
rized assionment or transfer of this Adreement or anv
interest herein or anv unauthorired transfer of the
riaght to possesgsion of any unit of the Bouipment and
the Vendee shall, for more than 30 davs after demand
in writing by the Vendor, fall to secure a reassignment
or retransfer to the Vendee of such Agreement, interest
or righty or

ey an Fvent of Default as defined in the Lease
shall occur; provided, however, that such Event of
Default under the Lease szhall not be deemed to be a
svent of default hereunder if the default under the
Leagse causing such Event of Default thereunder is cured
by the Vendee's remedying such de 11t prior to a Decla-~
ration of Default; provided, further, however, that
the Vendee shall not have the right to remedy more
than two such defaults and any additional Events of
Default under the Lease shall constitute events of
NWiauﬁr hereunder whethev or not so ied;

at any time aft@r the occurrence of such an event of

default the Vendor may, upon written notice to the Vendee
and upon compliance with any leogal recuirements then in

force and applicable to such ac

+ion hw the Vendor, (i) cause
term of the Lease immediately upon such nobtice to termi-
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nate, but without affecting the indemnities which by the
provisions of the Lease survive the termination of its term
and/or (ii) declare (hereinafter called a Declaration of
Default) the entire unpaid Conditional Sale Indebtedness,
together with the interest thereon then acrued and unpaid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest from the date
of such Declaration of Default at the rate per annum specified
in Article 4 hereof as being applicable to amounts remaining
unpaid after becoming due and pavable, to the extent legally
enforceable. Upon a Declaration of Default, subject to
Article 4 hereof, the Vendor shall be entitled to recover
judgment for the entire unpaid balance of the Conditional
Sale Indebtedness so payable, with interest as aforesaid,
and to collect such judgment out of any property of the Ven-
dee, subject to the provisions of Articles 4 and 23 hereof.
The Vendee shall promptly notify the Vendor of any event
which has come to its attention which constitutes, or with
the giving of notice and/or lapse of time could constitute,
an event of default under this Agreement. »

: The Vendor may, at its election, waive any such
event of default and its conseguences and rescind and annul
any Declaration of Default or notice of termination of the
Lease by notice to the Vendee in writing to that effect, and
thereupon the respective rights of the parties shall be as
they would have been if no such event of default had occurred
and no Declaration of Default or notice of termination of

the Lease had been made or given. Notwithstanding the pro-
visions of this paragraph, it is expressly understood and
agreed by the Vendee that time is of the ice of this
Agreement and that no such waiver, rescission or annulment
shall extend to or affect any other or subsequent default

or impair any rights or remedies consequent thereon.

ARTICLE 17. Remediesg, At any time during the con-
tinuance of a Declaration of Default, and upon such further
notice, if any, as may be reguired for compliance with any
mandatory legal requirements then in force and applicable
to the action to be taken by the Vendor, the Vendor may take
or cause to be taken, by its agent or agents, immediate pos-.
session of the Equipment, or one or more of the units thereof,
without liability to return to the Vendee any sums thereto-
fore paid and free from all claims whatscever, except as
hereinafter in this Article 17 expressly provided, and may
remove the same from the possession and use of the Vendee,
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the Lessee or any other person and for such purpose may .
enter upon the premises of the Vendee or the Lessee or any
other premises where the Equipment may be located and may
use and employ in connection with such removal any supplies,
services and aids and any available trackage and other
facilities or means of the Vendee or the Lessee or any
affiliate of the Lessee, subject to all mandatory require-
ments of due process of law.

In case the Vendor shall demand possession of the
Equipment pursuant to this Agreement and shall designate
a reasonable point or points on the lines or premises of
the Lessee or any affiliate of the Lessee for the delivery
of the Equipment to the Vendor, the Vendee will, at its own
expense, forthwith and in the usuwal manner (including, but
not by way of limitation, giving prompt telegraphic and written
notice to the Association of American Railroads and all rail-
roads to which any part of the Eguipment has been interchanged
to return the Eguipment so interchanged), cause (a) the Bguip-
‘ment to be moved to such point or points on the lines of the
Lessee or any affiliate of the Lessee as shall be designated
by the Vendor and shall there deliver the Egquipment or cause
it to be delivered to the Vendor and (b) the Eqguipment to be
moved to such interchange point or points as shall be desig-
nated by the Vendor upon any sale, lease or other disposal
of all or any part of the Egquipment by the Vendor. At the
option of the Vendor, the Vendor may keep the Equipment on
any of the lines or premises of the Lessee or any affiliate
of the Lessee until the Vendor shall have leased, sold or
otherwise disposed of the same, and for such purpose the
vendee agrees to cause to be furnished, without charge for
rent or storage, the necessary facilities at any point or
points selected by the Vendor, This agreement to deliver
the BEquipment and furnish facilities as hereinbefore provided
is 0of the essence of the agreement between the parties, and
upon application to any court of equity having jurisdiction
in the premises, the Vendor shall be entitled to a decree
against the Vendee requiring specific performance hereof.
The Vendee hereby expressly waives any and all claims against
the vVendor and its agent or agents for damages of whatever
nature in connection with any retaking of any unit of the
Equipment in any reasonable manner,

At any time during the continuance of a Declaration
of Default, the Vendor (after retaking possession of the
Equipment as hereinbefore in this Article 17 provided) may,
at its election and upon such notice as is hereinafter set
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forth, retain the Equipment in satisfaction of the entire
Conditional Sale Indebtedness and make such disposition
thereof as the Vendor sghall deem £it, Written notice of the
Vendor's election to retain the Eguipment shall be given to
the vVendee by telegram or registered mail, addressed as
provided in Article 22 hereof, and to any other persons
to whom the law may reguire notice, within 30 days after
such Declaration of Default. In the event that the Vendor
should elect to retain the Eguipment and no objection is
made thereto within the 30-day period described in the second
proviso below, all the Vendee's rights in the Equipment shall
thereupon terminate and all payments made by the Vendee,
may be retained by the Vendor as compensation for the use
of the Eqguipment; provided, however, that if the Vendee

X 2seribed in
the proviso below, should pay or cause to be paid to the
vVendor the total unpaid balance of the Conditional Sale
Indebtedness, together with interest thereon accrued and
unpaid and all other payments due under this Agreement,
then in such event absolute right to the possession of,
title to and property in the BEguipment shall pass to and
vest in the Vendee; provided, further, that if the Vendee
or any other persons notified under the terms of this
paragraph object in writing to the Vendor within 30 days
from the receipt of notice of the Vendor's election to retain
the Equipment, then the Vendor may not so retain the Equip-
ment, but shall sell, lease or otherwise dispose of it or
continue to hold it pending sale, lease or other disposition
as hereinafter provided or as may otherwise be permitted by
law, If the Vendor shall not have given notice to retain as
hereinabove provided or notice of intention to dispose of the
Eguipment in any other manner, it shall be deeemed to have
elected to sell the Eguipment in accordance with the provi-
sions of this Article 17.

At any time during the continuance of a Declaration
of Default, the Vendor, with or without retaking possession
thereof, at its election and upon reasonable notice to the
Vendee, and any other persons to whom the law may reguire
notice of the time and place, may sell the Eguipment, or
one or more of the units thereof, free from any and all
claims of the Vendee, or any other party claiming from,
through or under the Vendee, at law or in eguity, at public
or private sale and with or without advertisement as the
Vendor may determine; provided, however, that if, prior
to such sale and prior to the making of a contract for such
sale, the Vendee should tender full payment of the total
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unpaid balance of the Conditional Sale Indebtedness, together
with interest thereon accrued and unpaid and. all other pay=-
ments due under this Agreement as well as expenses of the
Vendor in retaking possession of, removing, storing, holding
and preparing the Equipment for, and otherwise arranging
for, the sale and the Vendor's reasonable attorneys' fees,
then upon receipt of such pavment, expenses and fees by
the Vendor, absolute right to the pos on of, title to

and propertv in the Fguipment shall pass to and vest in

the Vendee. The proceeds of such =gale or other disposition,
less the attorneys' fee and any other expenses incurred by
the Vendor in retaking possession of, removing, storing,
helding, preparing for sale and selling or otherwise disposg-
ing of the Fguipment, shall be credited on the amount due

to the Vendor under the provisions of this Agreement,

Any sale hereunder may be held or conducted at New
York, New York, at such time or times as the Vendor may spe-
cify (unless the Vendor shall specify a different place or
places, in which case the sale shall be held at such place
or places as the Vendor may specify), in one lot and as an
entirety or in separate lots and without the necessity of
gathering at the place of sale the property to be sold, and
in general in such manner as the Vendor may determine, s0
long as such sale shall be in a commercially reasonable man-
ner., The Vendor and the Vendee may bid for and become the
purchaser of the Eaguipment, or anyv unit thereof, so offered
for sale.  The Vendee and the Lessee ghall be given written
notice of such sale or the making of a contract for such
sale not less than ten days prior thereto, by telegram or
registered mail addressed as provided in Article 22 hereof.
If such sale shall be a private sale (which shall be deemed
to mean only a sale where an advertisement for bids has not
been published in a newspaper of general circulation or a
sale where less than 40 railroads have been solicited in
‘writing to submit bidg), it shall he subiject to the right
of the Vendee to purchase or provide a purchaser, within
ten days after notice of the proposed sale price, at the
same price offered by the intending purchaser or a better
price. In the event that the Vendc ' e the purchaser
of the Equipment, it shall not be accountable to the Vendee
(except to the extent of surplus money received as hereinafter
provided in this Article 17), and in payment of the purchase
price therefor the Vendor shall be entitled to have credited
on account thereof all or any part of sums due to the Vendor
hereunder.

o

Each and every power and remedy hereby specifically






given to the Vendor shall be in addition to every other power
and remedy hereby specifically given or now or hereafter
existing at law or in equity, and each and every power and
remedy may be exercised from time to time and simultaneously
and as often and in such order as may be deemed expedient
by the Vendor. All such powers and remedies shall be cumula~
tive, and the exercise of one shall not be deemed a waiver
of the right to exercise any other or others. No delay or
omission of the Vendor in the exercise of any such power
or remedy and no renewal or extension of any payments due
hereunder shall impair any such power or remedy or shall be
construed to be a waiver of any default or an acguiescence
therein. Any extension of time for payment hereunder or
other indulgence duly granted to tha Vendee shall not other-
wise alter or affect the Vendor‘'s rights or the Vendes'
obligations hereunder. The Vendmr s acceptance of any pay-
ment after it shall have become due hereunder shall not be
deemed to alter or affect the Vendee's obligations or the
Vendor's rights hereunder with respect to any subsequent
payments or default therein.

If, after applying all sums of mmn@g realized by
the Vendor undwr the remedies he;rlm prmvndwd there shall
remain any amount due to it under the provisions of this
Agreement, the Vendee shall, subject to the limitations of
the last paragraph of Article 4 hereocof, pay the amount of
such deficiency to the Vendor upon demand, together with the
interest from the date of such demand to the date of payment
at the highest prime rate of interest charged by any of the
four New York City banks having the largest total assets in
effect on the date such d@mdﬁd was made, and, 1f the Vendee
shall fail to pay such deficiency, the Vendor may bring suit
therefor and shall, subject Lm the limitations of the last
paragraph of Artiulm 4 hereof, be entitled to recover a judg-
ment therefor against the Vendee. If, after applying as
aforesaid all sums realized by the Vendor, there shall remain-
a surplus in the possession of the Vendor, such surplus shall
be paid to the Vendee.

The Vendee will pay all reasonable expenses, includ-
ing attorneys' fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then,
subject to the limitations of the last paragraph of Article
4 hereof, in . such suit the Vendor may recover reasonable.
expenses, including reasonable attorneys' fees, and the






amount thereof shall be included in such judgment.

The foregoing provisions of this Article 17 are
subject in all respects to all mandatory legal requirements
at the time in force and applicable thereto.

ARTICLE 18. Applicable State Laws, Any provision
of this Agreement prohibited by any applicable law of any
jurisdiction (which is not overridden by applicable Federal
law) shall as to such jurisdiction be ineffective, without
modifying the remaining provisions of this Agreement. Where,
however, the conflicting provisions of any such applicable
law may be waived, they are hereby waived by the Vendee to
the full extent permitted by law, it being the intention
of the parties hereto that this Agreement shall be deemed
to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement,
the Vendee, to the full extent permitted by law, hereby
waives all statutory or other legal reguirements for any
notice of any kind, notice of intention to take possession
of or to sell or lease the Bguipment, or any one or more
units thereof, and any other reguirements as to the time,
place and terms of the sale or lease thereof, any other
regquirements with respect to the enforcement of the Vendor's
rights under this Agreement and any and all rights of redemp-
tion. :

ARTICLE 19, Recording. The Vendee will cause
this Agreement, any assilgnments hereof and any amendments
or supplements hereto or thereto to be filed and recorded
in accordance with Section 20c of the Interstate Commerce

Act; and the Vendee will from time to time do and perform
any other act and will execute, acknowledge, deliver, file,

register, deposit and record any and all further instruments
required by law or reasonably requested by the Vendor for

the purpose of proper protection, to the satisfaction of
counsel for the Vendor, of its title to the Equipment and

its rights under this Agreement or for the purpose of carry-
ing out the intention of this Agreement; and the Vendee will
promptly furnish to the Vendor certificates or other evidence
of such filing, registering, depositing and recording satis-
factory to the Vendor.

ARTICLE 20, Payment of Expenses. The Vendee will
pay all reasonable costs ‘and expenses (other than the fees
and expenses of counsel for the Builder) incident to this
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Agreement and the first assignment of this Agreement (includ-
ing the fees and expenses of an agent, if the first assignee
is an agent), and any instrument supplemental or related
hereto or thereto, including all fees and expenses of counsel
for the first assignee of this Agreement and for any party
acquiring interests in such first assignment, and all reason-
able costs and expenses in connection with the transfer by
any party of interests acguired in such first assignment.

ARTICLE 21. Article Headings: BEffect and Modifica-
tion of Agreement., All article headings are inserted for
convenience only and shall not affect any construction or
interpretation of this Agreement., ’

This Agreement, including the Annexes hereto,
exclusively and completely states the rights of the Vendor
and the Vendee with respect to the Equipment and supersedes
all other agreements, oral or written, with respect to the
Equipment. No variation or modification of this Agreement
and no waiver of any of its provisions or conditions shall
be valid unless in writing and signed by duly authorized
representatives of the Vendor and the Vendee.

ARTICLE 22. ©Notice. Any notice hereunder to any
of the parties designated below shall be deemed to be prop-
erly served if delivered or mailed to it by first class mail,
postage prepaid, at its chief place of business at the fol-
lowing specified addresses: '

{a) to the Vendee, at 130 South LaSalle Street,
Chicago, Illincis 60690, Attention of Corporate Trust
Department, ‘

{b) to the Builder, at the address specified in
Item 1 of Annex A hereto,

(¢} to any assignee of the Vendor, or of the
Vendee, at such address as may have been furnished in
“writing to the vendee, or the Vendor, as the case may
be, by such assignee,

or at such other address as may have been furnished in writ-
ing by such party to the other parties to this Agreement.

. ARTICLE 23. Immunities; Satisfaction of Undertak-
ings. No recourse shall be had in respect of any obligation
due under this Agreement, or referred to herein, against any
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incorporator, stockholder, director or officer, as such,
past, present or future, of the parties hereto or the Benefi-
ciaries, whether by virtue of any constitutional provision,
statute or rule of law, or by enforcement of any assessment
or penalty or otherwise, all such liability, whether at com-
mon law, in equity, by any constitutional provision, statute
or otherwise, of such incorporators, stockholders, directors
or officers, as such, being forever released as a condition
of and as consideration for the execution of this Agreement.
The obligations of the Vendee under the second paragraph of
Article 17 and under Articles 3, 6, 7 (other than the second
sentence of the second paragraph thereof), 9, 10, 11, 13, 14
and 19 hereof shall be deemed in all respects satisfied by
the Lessee's undertakings contained in the Lease. The Vendee
shall not have any responsibility for the Lessee's failure

to perform such obligations, but if the same shall not be
performed they shall constitute the basis for an event of
default hereunder pursuant to Article 16 hereof. No waiver
‘or amendment of the Lessee's undertakings under the Lease
shall be effective unless joined in by the Vendor.

It is expressly understood and agreed by and
between the parties hereto, anything herein to the contrary
notwithstanding, that each and all of the representations,
undertakings and agreements herein made on the part of the
Vendee are each and every one of them made and intended not
as personal representations, undertakings and agreements by
Exchange National Bank of Chicago or for the purpose or with
the intention of binding the said bank personally but are
made and intended for the purpose of binding only the Trust
Estate as such term is used in the Trust Agreement, and this
Agreement is executed and delivered by the said bank solely
in the exercise of the powers expressly conferred upon the
said bank as trustee under the Trust Agreement: and that no
personal liability or personal responsibility is assumed by
or shall at any time be asserted or enforceable against the
sald bank or the Beneficiaries or on account of any representa-
tion, undertaking or agreement of the Vendee or the Benefici-
aries, either expressed or implied, all such personal liabil-
ity, if any, being expressly waived and released by the
Vendor and by all persons c¢laiming by, through or under the
Vendor; provided, however, that the Vendor or any person
claiming by, through or under any of them, making claim here-
under, may look to said Trust Estate for satisfaction of the
same. :

‘ARTICLE 24. Law Governing. The terms of this






Agreement and all rights and obligations hereunder shall be
governed by the laws of the State of Illinois; provided, how-
ever, that the parties shall be entitled to all rights con-
Terred by Section 20¢ of the Interstate Commerce Act and such
additional rights arising out of the filing, recording or
deposit hereof, if any, and of any assignment hereof as shall
be conferred by the laws of the several jurisdictions in
which this Agreement or any assignment hereof shall be filed,
recorded or deposited. ’

‘ ARTICLE 25. Execution. This Agreement may be exe-
cuted in any number of counterparts, such counterparts
together constituting but one and the same contract, but the
counterpart delivered to the Assignee pursuant to Lh@ Assign-
ment shall be deemed the original and all other counterparts
shall be deemed duplicates thereof. Although for convenience
this Agreement is dated as of the date first above written,
the actual date or dates of execultion hereof by the parties
hereto is or are, respectively, the date or dates stated in
the acknowledgments hereto annexed.

IN WITNESS WHEREOF, the parties hereto have exe-
cuted or caused this instrument to be executed all as of the
date first above written.

ACE INDUSTRIES, INCORPORATED,

o Jﬂf)‘&é /%Mﬁswmmw” g

[CORPORATE SEAL] Wlme President

EXCHANGE NATIONAL BANE; OF CHICAGO,

ey
as Trustee, pay
/ .
7 S
by é% ; ’)-v
7o J wv«»&vfﬁuuk T S —
f' VICQ Pr@uli nt.

(

Az 51¢tant Tru t Officer






STATE OF NEW YORK, )
: ‘ ] ss.t
COUNTY OF NEW YORK, )

-
On this 47 day of A“ﬁé”TQTﬁ, before me

personally appeared W. W. WILSON ; O me peraonally
known, who, being by me duly sworn, says that he is a Vice
President of ACF INDUSTRIES, INCORPORATED, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation and that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act and deed of said

corporation.
mwﬂtiz~¢JLr;:fM;):Q\:LVAﬂ14ub.

Notary Public

[Notarial Seal] EDWIN F, MEYER
. NOTARY PUBLIC, State of New York
Mo. J0-F917803
Qualified in Nassau County
Certificate filed in Mew York (”:Jm},:
Commission Expires March 30, 1974

My Commission expires



STATE OF ILLINOIS, )

COUNTY OF COOK, )

] :

On this ﬂfwﬂ v of Aﬁﬂ%wﬁru.lHTS, before me
personally appeared MICEREL D G , to me per-
sonally known, who, being by me duly sworn, says that he
is a Vice President of EXCHANGE NATIOMAL BANK OF CHICAGO,.
that one of the seals affixed to the foregoing instrument
is the corporate seal of said national bank and that said
instrument was signed and sealed on behalf of said national
bank by authority of its Beoard of Directors, and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said national bank.

]

o/ ,:*’ Y Y P ) . /; 7 ;" y /"
. _ 'fi adil t a2 4 (anla x
‘ : ; Notary Public
[Notarial Seal]
. . . o S S
My Commission expires 3//ﬁf/f§
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January

Date
July 1,
January 1,
July 1,
January 1,
July 1.
January 1,
July 1,
January 1,
July 1,
January 1,
July 1,
January 1,
July 1,
January 1,
July 1,
January 1,
July 1,
Janvary 1,
July 1,
January 1,
July 1.
January 1,
July 1,
January 1,
July 1,
January 1,
July 1,
January 1,
July 1,

SCHEDULE

I

Allocation Schedule of Each
51,000,000 of Conditional
Sale Indebtedness Payable

in Installments from Julv 1, 1976,

1976
1977
1977
1978
1978
1979
1979

1980

1980
1981
1981
1982
1982
1983
1983
1984
1984
1985
1985
1986
1986
1987
1987
1288
1988

1989

1989
1990
1990

1991

Principal

Balance
(Before
Payment )

e—— TENR———

$1,000,000.00

979,965.16
958,853.44
913,164.74
B888,462.50
862,432.52
8§35,003.42
806,109,01
775,643.04
743,549.01
709,729.92
674,083.00
636,540.72
596,969.94
555,272,231
511,333.27
465,032.59
416,243.25

364,831.48"

310,656.33
286,386.77
260,812.73
233,864.08

. 205,466.94

175,543.46
144,011.59
110,784.88
75,772.23
38,877.66

Through Januarvy 1,

1991

Interest

53,749.99
52,673.12
51,538.37
50,342.62
49,082.,60
47,754.85
46,355.74
44,881.43
43,327.87
41,690.81
39,965.75
38,147.98

36

, 232,50
;214,06
32,087.13
29,845.88
27,484,116
24,995,500
22,373.07
19,609.69
16,697.78
15,393,29
14,018,68

L

Wt

}
R
!

-
)
4
3
s
]

12,570.19

11,043.85
'9,435,46
7,740.62
5,954.69
4,072.76
2,089.67

Principal

$20,034.85
21,111.72
22,246.47
23,442.22
24,702.24
26,029.99
27,425.10
28,5903.41
30,456.97
32,094.03
33,819.09
35,636.86
37,552.34
39,570.78
41,697.71
43,938.96
46,300.68
48,789.34
51,411.77
54,175.15
24,269.56
25,574.04
26,948.65
28,397.14
29,923.48
31,531.87
33,226.71
35,012.65
36,894.57
38,877.66



Item

ITtem

Ttem
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Annex A
o

Conditional Sale Agreement

ACF Industries, Incorporated, a New Jersey corp-
oration, having an address at 750 Third Avenue,
New York, Wew York 10017.

The Equipment shall be settled for in not more than
two Groups of units of the Foguioment delivered to

and accepted by the Vendec
shall be agreed

built in accordance with the regquirements, speci-
fications and standards set forth in Article 2

of the Conditional Sale Agreement to which this’
Annex A is attached (hereinafter called this Agree-
ment) and warrants the Bouipment will be free from
defects in material (except as to specialties incor-
porated therein which were specified or supplied

by the Lessee and not manufactured by the Builder)
and workmanship under normal use and service,

the Builder's obligation under this Item 3 being
limited to making good at its factory any part

or parts of any unit of the Eguipment which shall

be returned to the Builder with transportation
charges prepaid, within one vear after the delivery
of such uwnit to the Vendeg, and which the Builder's’
examination shall disclose to its satisfaction

to have been thus defective. The foregoing warranty
of the Buil iz expressly in lieu of all other

warranties, express or implied, including any implied

warranty of merchantability or fitness for a partic-—

ular purpcose, and of all other obligations or liabili-

o
3

tieg under Articles 2, 3 and 4 of the Agreement

and Ttem 4 of thisz Annex A, and the Builder neither

agsumes nor authorizes any person to assume for

it any other liability in connection with the con-
struction and delivery of the Eguipment except

as aforesaid.
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The Builder further agrees with the Vendee
that neither the inspection as provided in Article
3 of this Agreement, nor any examination, nor the
acceptance of any units of the Eguipment as provided
in said Article 3 shall be deemed a waiver or modi-
fication by the Vendee of any of its rights under
this Item 3.

Item 4: Except in cases of articles or materials specified
by the Lessee and not manufactured by the Builder
and in cases of designs, systems, processes, formulae
or combinations specified by the Lessee and not
developed or purported to be developed by the Builder,
the Builder agrees to indemnify, protect and hold
harmless the Vendee and, as third party beneficiaries
hereof, the Lessee and the Beneficiaries from and
against any and all liability, claims, costs, charges
and expenses, including royalty payments and counsel
fees, in any manner imposed upon or accruing against
the vendee, the Lessee, the Beneficiasries, its or
their assigns or the users of the Eguipment because
of the use in or about the construction or operation
of any of the Eguipment of any design, system,
process, formula, combination, article or material
which infringes or is claimed to infringe on any
“patent or other right. Pursuant to the Lease,
the Lessee likewise will indemnify, protect and
hold harmless the Vendor from and against any and
all liability, claims, costs, charges and expenses,
including royalty payments and counsel fees, in
any manner imposed upon or accruing against the
Vendor because of the use in or about the construc-
tion or operation of any of the Eguipment of any
article or material specified by the Lessee and
not manufactured by the Builder or of any design,
system, process, formula or combination specified
by the Lessee and not developed or purported to
be developed by the Builder which infringes or
is claimed to infringe on any patent or other right.
The Builder agrees to and hereby does, to the extent
legally possible without impairing any claim, right
or cause of action hereinafter referred to, assign,
gset over and deliver to the Lessee every claim,
right and cause of action which the Builder has
or hereafter shall have against the seller or sel-
lers of any designs, systems, processes, formulae,
combinations, articies or materials specified by



’

the Lessee and purchased or otherwise acqguired

by the Builder for use in or about the construction
or operation of any of the Fquipment on the ground
that any such design, system, process, formula,
combination, article or material or. operation
thereof infringes or is claimed to infringe on

any patent or other right. The Builder further
agrees to execute and deliver to the Lessee or

the Vendee or the users of the Equipment all and
every such further assurance as may be reasonably
requested by the Lessee or the Vendee to more fully
effectuate the assignment and delivery of every

such claim, right and cause of action. The Builder
will aive notice to the Lessee of any claim known

to the Builder from which liability may be charged
~against the Lessee hereunder and the Vendee will
give notice to the Builder of any claim known to

the Vendee from which liability may be charged
against the Builder hereunder. Such covenants

of indemnity shall continue in full force and effect
notwithstanding the full payment of all sums due
under this Agreement, the satisfaction and discharge
of this Agreement or the termination of this Agreement
in any manner, o

Item 5: The Maximum Purchase Price referred to in Article
4 of the Conditional Sale Agreement to which this
Annex A is attached is $2,000,000.

Ttem 6: The Maximum Conditional Sale Indebtedness referred
to in 2rticle 4 of the Conditional Sale Agreement
to which this Annex 2 is attached is $1,375,000,
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"Annex C
to Conditional Sale Agreement

LEASE QFiRAILROAD EQUIPMENT
Dated as of'August 1, 1975
between
APACHE'RAILWAgICOMPANY_
and

EXCHANGE NATIONAL BANK OF CBICACO,
as Trustee under a Trust Agreement
dated as of the date hereof with
the parties named therein
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LEASE OF RAILROAD EQUIPMENT dated as of
august 1, 1975, between APACHF RATLWAY O0OM-
PANY, an Arizona corporation {(hereinafter
called the Lessee), and EXCHANGFE NATIONAL BANK
OF CHICAGO, a national banking azscciation,
.acting as Trustee under a Trust Agreement
dated as of the date herecof (hersinafter
called the Trust Agreement) with the parties
named therein (said bank, so acting, being
hereinafter called the Lessor, and said partiss .
being hereinafter called the Beneficiaries).

WHEREAS the Lessor is entering into a Conditional
Sale Aqreement dated as of the date hereof with ACF Industries,
. Incorporated, a New Jersey corporation (such corporation
being hereinafter called the Builder and such agreement being
hereinafter called the Security Documentation), wheresin the
Puilder has agreed to manufacture, sell and deliver to the
Lessor the units of railroad equipment described in 3chedule
A hereto {(hereinafter called the Eguipment);

WHERFAS under an Agreement and Assignment dated
as of the date hereof (hereinafter called the Assignment)
the Builder is assigning its interest in the Security Docu-
mentation to American Mational Bank & Trust Company of Chicagce,
a national banking association, as agent {(hereinafter, together
with ite successors and assigns, called the Vendor) under '
a Finance Agreement dated as of the date hereof with the Lessee
and the party named in Schedule A thereto (hereinafter called
the Finance Agreement); and

WHEREAS the Lessee desires to lease such number of
units of the Eguipment as are delivered and accepted and
settled for under the Security Documentation (hereinafter
called the Units) at the rentals and for the terms and upon
the conditions hereinafter provided; and

WHEREAS Southwest Forest Industries, Inc., a Nevada
corporation (hereinafter called the Guarantor), of which the
Lessee is a subsidiary, has agreed to guararntee to the Lessor,
as provided in a Guaranty Agreement dated as of Augqust 1,

1975 (hereinafter called the Guaranty Agreement), with the
Lessor, the due and punctual payment of the sums payable by,
and the due and punctual performance of the obligations of,
the Lessee under this L.ease and the Lessee's Consent and
Agreement dated as of the date hereof (hereinafter called the



Consent}, by the terms of which the Lessee consents to the
assignment of the Lease dated as of the date hereof therein-
after called the Lease Assignment);

NOW, THEREFORE, in consideration of the premises
and of the rentals to beé paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following
terms and conditions: ,

- § 1. Net Lease. This Lease is a net lease and the
Lessee shall not be entitled to any abatement of rent, reduc-
tion thereof or setoff against rent, including, but not lim-
ited to, abatements, reductions or setoffs due or alleged to
e due by reason of any past, present or fucure claims of thne
Lessee against the Lessor, the Builder or the Vendor; nor,
_except as otherwise expressly provided herein, shall this
Lease terminate, or the respective obligations of the Lessor
or the Lessee be otherwise affected, by reason of any defect
in or damage to or loss of possession or loss of use or
destruction of all or any of the Units from whatsocever cause,
any liens, encumbrances or rights of others with respect to
any of the Units, the prohibition of or other restriction
against the Lessee's use of all or any of the Units, the
interference with such use by any person or entity, the
invalidity or unenforceability or lack of due authorization
of this Lease, any insolvency of or any bankruptcy, reorgani-
zation or similar proceeding against the Lessee, or for any
other cause whether similar or dissimilar to the foregoing,
-any present or future law to the contrary notwithstanding,
it being the intention of the parties hereto that the rents
and other amounts payable by the Lessee hereunder shall con-
tinue to be payable in all events in the manner and at the
times herein provided unless the obligation to pay the csame
shall be terminated pursuant to the express provisions of
this Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and all rights which it may now have
or which at any time hereafter may be conferred upon it, by
statute or otherwise, to terminate, cancel, quit or surrender
the lease of any of the Units except in accordance with the
express terms hereof. Each rental or other payment made by
the Lessee hereunder shall be final and the Lessee shall not
seek to recover all or any part of such payment from the
Lessor for any reason whatsoever.

§ 2. Delivery and Acceptance of Units. The Lessor.
hereby appoints the Lessee its agent for inspection and




acceptance of the Units pursuant to the Security Documenta-
tion. The Lessor will cause each Unit to be delivered to

the Lessee at the point or points within the United States

of America at which such Unit is delivered to the Lessor
under the Security Documentation. Upon such delivery, the
Lessee will cause an employee of the Lessee to inspect the
sane, and if such Unit is found to be acceptable, to accept
delivery of such Unit and execute and deliver to the Lessor

a certificate of acceptance (hereinafter called the Certif-
icate of Acceptance) in accordance with the provisions of
article 3 of the Security Documentation, stating that such
imit has been inspected and accepted on behalf of the Lessee
and the Lessor on the date of such Certificate of Acceptance
and is marked in accordance with § 5 hereof, whereuoon,
except as provided in the next sentence hereof, such Unit
shall be deemed to have been delivered to and accepted by the
Lessee and shall be subject thereafter to all the terms and
conditions of this Lease. The delivery, inspection and
acceptance hereunder of any unit of Equipment excluded from
the Security Documentation pursuant to. the first paragraph of
Article 4 thereof shall be null and void and ineffective to
subject such unit to this Lease. The Lessee shall not accept
delivery of any Unit before the Closing Date (as defined in
the Security Documentation) with respect to such Unit.

§ 3. PRentals. The Lessee agrees to pay to the
Lessor, as rental for each Unit subject to this Lease, 31
consecutive semiannual payments payable on January 1 and July
1 irn each year, commencing Januvary 1, 1976. The rental pay-
ment payable on January 1, 1976, shall be in an amount equal
te the sum of {a) 31.49% of the Purchase Price {as defined
in the Security Pocumentation) of each Unit subject to this
Lease times .02986112% for each day elapsed from the Closing
Date with respect to such Unit to the date of such payment;
orovided, however, that the amount of this portion of such
rental payment shall in no event be less than the amount that
would have been pavable if 90 days had elapsed between the
Closing Date with respect to each Unit and January 1, 1976;
plus (b) an amount egual to the interest payment due and
navable on January 1, 1976, pursuant to paragraph 4 of Arti-
cle 4 of the Security Nocumentation. The next 30 rental
vavrents shall each be in an amount equal to 5.055% of the
rurchase Price of each Unit then subject to this Lease.

As additional rental hereunder, the Lessee agrees to pay,

on January 1, 1976, and/or on the Cut-Off Date, as applicable,
as nrovided in the Finance Agreement, such amounts as equal
the amounts required to enable the Vendor to comply with




the third paragraph of Paragravh 1 and the last paraqramh
of Paragraph 4 of the Finance Agreement.

The rental payments hereinbefore set forth are
subject to adjustment pursuant to § 17 hereof. 1If any of
the semiannual rental payment dates referred to above is
not a business day the semiannual rental payment otherwise
pavable on such date shall be payable on the next succeeding
business day. The term "business day" as used herein means
a calendar day, excluding Saturdays, Sundays and any other
dav on which banking 1nst1tut10ns in New York, New York,
or Chicago, Illinois, are authorized or obllgated to remain
closed. ‘ '

The Lessor irrevocably instructs the Lessee to
make all the payments provided for in this Lease at the
principal office of the Vendor, for the account of the Lessor
in care of the Vendor, with instructions to the Vendor,
first, to apply such payments to satisfy the obligations
of the Lessor under the Security Documentation, subject
tc the limitations contained in the last paragraph of Article
4 of the Security Documentation and, second, so long as
no event of default or event which with the lapse of time
and/or demand provided for in the Security Documentation
could constitute an event of default under the Security
Necumentation shall have occurred and be continuing, to
pay any balance promptly to the Lessor at such place as
the Lessor shall specify in writing. The Lessee agrees
to make each payment provided for herein as contemplated
by this paragraph in 1mmed1ately avallable Chicago or Federal
funds.

§ 4. Term of Lease. The term of this Lease as
to each Unit shall begin on the date of delivery and accep-
tance of such Unit hereunder and, subject to the provisions
of §§ 7, 10 and 13 hereof, shall terminate on the date on
which the final payment of rent in respect thereof is due
nursvant to § 2 hereof.

Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
l.ease and in and to the Units are subject to the rights
of the Vendor under the Security Documentation. The Security.
nocumentation shall not be modified or amended in a manner
that might adversely affect the Lessee without the Lessee's
concent. Tf an event of default should occur under the -



Security Documentation, the Vendor may terminate this Lease
{cr rescind its termination), all as provided therein; pro-
vided, however, that if the lLessee has not defaulted in
the performance of its obligations under this Lease and

the Vendor takes possession of the Units pursuant to the
Security Documentation, the Lessee shall have no further
obligation for payment of rentals or other amounts or liabil-
ities under this Lease except for amounts incurred or arising
ac a recsult of or growing out of acts, events, occurrences,
or possession of the Units prior to the termination of the
Lessee's possession thereof.

§ 5. Identification Marks. The Lessee will cause
each nit to be kept numbered with the road number set forth
in Schedule A hereto, or in the case of any Unit not there
listed such road numrber as shall be set forth in any amendment
or supplement hereto extending this Lease to cover such Unit,
and will keep and maintain, plainly, distinctly, permanently
and conspicuocusly marked on each side of each Unit, in letters
net less than one inch in height, the words "Ownership Subject
to a Security Agreement Filed under the Interstate Commerce
Act, Section 20c”™ or other appropriate words designated by
the Lessor, with appropriate changes thereof and additions
thereto as from time to time may be reguired by law in order
to protect the Lessor's and Vendor's title to and property
in such Unit, the rights of the Lessor under this Lease
and the rights of the Vendor under the Security Documenta-
tion. The Lessee will not place any such Unit in operation
or exercise any control or dominion over the same until such
words shall have been s0 marked on both sides thereof and
will replace promptly any such words that may be removed,
defaced or destroyed. The Lessee will not change the road
number of any Unit unless and until (i) a statement of new
rumber or nembers to be substituted therefor shall have been
filed with the Vendor and the Lessor and filed, recorded and
deposited by the Lessee in all public offices where this
Lease and the Security Documentation shall have been filed,
recorded and deposited and (ii} the Lessee shall have fur-
nished the Vendor and the Lessor an opinion of counsel to
the effect set forth in subparagraph (I)}F of & 15 hereof in
respect of such statement. The Units may be lettered with
the names or initials or other insignia customarx]y used
by the Lessee or its affiliates.

Except as provided in the immediately.preceding
paragraph, the Lessee will not allow the name of any person,



association or corporation to be placed on any Unit as a
designation that might be interpreted as a claim of ownership.

§ 6. Taxes. All payments to be made by the Less
hereunder will be free of expense to the Lessor and the Benﬂ-
ficiaries for collection or other charges and will be free ot
expense tc the Lessor and the Beneficiaries with respect to the
amount of any local, state, federal, or foreign taxes (other
than any United States federal income tax payable by the
Beneficiaries in consequence of the receipt of payments pro-
vided for herein and other than the aggregace of all state
or city income taxes or franchise taxes measured by net income
based on such receipts, up to the amount of any such taxes
based on such receipts which would be payable- to the state
and city in which the Beneficiaries have their principal place
of business without apportionment to any other state, except
any such tax which is in substitution for or relieves the
Lessee from the payment of taxes which it would otherwise
be obligated to pay or reimburse as herein provided)} or
license fees, assessments, charges, fines or penalties (all
such expenses, taxes, license fees, assessments, charges,
fines and penalties being hereinafter called impositions)
hereafter levied or imposed upon or im connection with or
measured by this Lease or any sale, rentsl, use, payment,
shipment, delivery or transfer of title under the terms
hereof or the Security Documentation, all of which imposi-
tions the Lessee assumes and agrees to pay on demand in
addition to the payments to be made by it provided for herein;
provided, however, that the Lessee shall not be responsible
for the payment of any impositions levied or imposed in
connection with any assignment of this Lease other than
the Lease Assignment. The Lessee will also pay promptly
all impositions which may be imposed upon any Unit or for
the use or operation thereof or upon the earnings arising
therefrom {except as provided above) or upon -the Lessor
solely by reason of its ownership thereof and will keep
at all times all and every part of swuch Unit free and clear
of all impositions which might in any way affect the title
of the Lessor or the interest of the Beneficiaries or result
~in a lien upon any such Unit; provided, however, that the

Lessee shall be under no obligation to pay any impositions
of any kind so long as it is contesting in gocod faith and
by appropriate legal proceedings such impositions and the
nonpayment thereof does not, in the opinion of the Lessor
and the Beneficiaries, adversely affect the title, property
or rights of the Lessor and the Beneficiaries hereunder or
the Vendor under the Security Documentation. The Lessee
agrees tc give the Lessor notice of such contest within
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30 days after 1nst1tut10n thereof. If any impositions shall
have been charged or levied against the Lessor directly

and paid by the lLessor, the Lessee shall reimburse the Lessor
on presentation of an invoice therefor.

In the event that the Lessor shall become obligated
to make any payment to the Builder or the Vendor or otherwise
pursuant to Article 6 of the Security Documentation, or
the Beneficiaries shall become obligated to make payment to
the Lessor pursuant to anv similar provision with respect
to taxes in the Trust Agreement, not covered by the foregoing
paragraph of this § 6, the Lessee shall pay such additiocnal
amounts (which shall also be deemed impositions hereunder) to
the Lessor as will enable the Lessor or the Beneficiaries to
fulfill completely their obligations pursuant to said provision.

In the event any reports with respect to impositions
are required to be made, the Lessee will make such reports in
such manner as to show the interest of the Lessor, the Bene-
ficiaries and the Vendor in such Units.

In the event that, during the continuance of this
Lease, the Lessee becomes liable for the payment or reim-
bursement of any imposition, pursuant to this § 6, such lia-
bility shall continue, notwlthstandlng the expiration of this
l.ease, until zl11 such 1mp051t10ns are paid or reimbursed by
the Lessee.

To the extent that the Lessee may be prohibited

by law from performing in its own name the duties required
by this § 6, the Lessor hereby authorizes the Lessee to act

in the Lessor's name and on its behalf; provided, however,
that the Lessee shall indemnify and hold the lLessor harmless
from and against any and all claims, costs, expenses, damages,
losses and liabilities incurred in connection therewith

as a result of, or incident to, any action by the Lessee
pursuant to thla authorlzatlon.

"The Lessee shall, whenever reguested by the Lessor
or the Beneficiaries, submit to the Lessor copies of returns,
statements, reports, billings and remittances, or- furnish
other evidence satisfactory to the Lessor and the Benefici-
aries of the Lessee's performance of its duties under this
§ 6. The Lessee shall also furnish promptly upon reguest
such data as the Lessor or the Beneficiaries reasonably
mav reguire to permit the compliance by the Beneficiaries
with the reguirements of taxing ]UIlSdlCtlonu.
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§ 7. Payment for Casualty Occurrences; Insurance.
In the event that any Unit shall be or become worn ocut, lost,
stolen, destroyed, or, in the opinion of the Lessor or the
Lessee, irreparably damaged, from any cause whatsoever, or
taken or requisitioned by condemnation or otherwise resulting
in loss of possession by the Lessee for a period of 180 con-
secutive days (such occurrences being hereinafter called
Casualty Occurrences), prior to the return of such Unit in
the manner set forth in § 14 hereof, the Lessee shall
promptly and fully notify the Lessor and the Vendor with
respect thereto. On the rental payment date next succeeding
such notice the Lessee shall pay to the Lessor an amount
equal to the rental payment or payments in respect of such
Unit due and payable on such date plus a sum egqual to the
Casualty Value (as hereinafter defined) of such Unit as of
the date of such payment in accordance with the schedule set
out below. Upon the making of such payment by the Lessee in
respect of any Unit, the rental for such Unit shall cease to
accrue, the term of this Lease as to such Unit shall termi-
nate and (except in the case of the loss, theft, or complete
destruction of such Unit) the Lessor shall be entitled to
recover possession of such Unit. The Lesscr hereby appoints
the Lessee its agent to dispose of any Unit suffering a
Casualty Occurrence or any component therecf, at the best
price obtainable on an "as is, where is" basis. Provided
that the Lessee has previously paid the Casunalty Value to
the Lessor, the Lessee shall be entitled to the proceeds
of such sale to the extent they do not exceed the Casualty
Value of such Unit, and shall pay any excess to the Lessor.

The Casualty Value of each Unit ‘as of the payment
date on which payment is to be made as aforesaid shall be
that percentage of the Purchase Price of such Unit as is
set forth in the following schedule opposite sach date:

Date Percentage
January 1, 1976 105.0665
July 1, 1976 105.8299
January 1, 1977 “106.1965
July 1, 1977 106.2946
January 1, 1978 106.1326
July 1, 1978 105.6871
January 1, 1979 104.9950
July 1, 1979 97.3852
January 1, 1980 $6.2020
July 1, 1980 94,7848
January 1, 1981 92,1461



Date Percentage
January 1, 1982 82.6665
July 1, 1982 80.5600
January 1, 1983 78.3243
July 1, 1983 69.2915
January 1, 1984 66.7995
July 1, 1984 54,1804
January 1, 1985 61.4383
July 1, 1985 58.5720
January 1, 1986 55.5855
July 1, 1986 52.4773
January 1, 1987 49,2347
July 1, 1987 , 45.8619
January 1, 1988 42.3799
July 1, 1988 ' 38.8072
January 1, 1989 35.1441
July 1, 1989 31.3916
January 1, 1990 . 27.5527
July 1, 1990 . : 23.6283
January 1, 1991 . , . 20,0000

Whenever any Unit shall-suffer a Casualty Occurrence
{i) during any extended term of this Lease, or (ii) after ter-
mination of this Lease and before such Unit shall have been
returned in the manner provided in § 14 hereof, the Lessee
shall promptly and fully notify the Lessor with respect thereto
and pay to the Lessor an amount equal to the Casualty Value of
such Unit, which shall be an amount equal to 20% of the Pur-
chase Price of such Unit. ’

: Except as hereinabove in this § 7 provided, the
Lessee shall not be released from its obligations hereunder
in the event of, and shall bear the risk of, any Casualty
Occurrence to any Unit from and after delivery and acceptance
thereof by the Lessee hereunder. .

The Lessee will, at all times prior to the return
of the Fguipment to the Lessor, at its own expense, cause
to be carried and maintained property insurance in respect
of the Units at the time subject hereto, and public liability
insurance, in amounts and against risks customarily insured
against by railroad companies in respect of similar equipment
and, in any event, comparable in amounts and against risks
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insured against by the Lessee in respect of similar equipment
owned by it. If the Lessor shall receive any such insurance
proceeds or condemnation payments after the Lessee shall

have made payments pursuant to this § 7 without deductionr

for such insurance proceeds or condemnation payments, the
ressor shall pay such proceeds or condemnation payments

to the Lessee up to an amount eaual to the Casualty Value
with respect to a Unit paid by the Lessee and any balance

of such proceeds or condemnation payments shall remain the
proverty of the Lessor. All insurance proceeds received.

Ev the Lessor in respect of any Unit not suffering a Casualty
tccurrence shall be paid to the Lessee upon croonf satisfactory
to the T.essor that any damage to such Unit in respect of
which such proceeds were paid has been fully repaired.

€ 8. Reports. .On or before March 31 in ezch year,
commencing with the calendar year 1976, the Lessee will furnish
to the Lessor and the Vendor an accurate cstatement (a) setting
forth as at the preceding December 31 the amount, description
and numbers of all Units then leased hereunder and covered

by the Security Documentation, the amount, description and
numbers of all Dnits that have suffered a Casualty Occurrence
durinog the preceding calendar year or are then undergoing
repairs {(other than running repairs) or are then withdrawn
from use pending such repairs (other than runnina repairs)

and such other information reqarding the condition and state
of repair of the Units ‘as the lLessor, the RBeneficiaries or

the Vendor mav reasonably reguest and (b) stating that, in

the case of all Units repainted or repaired during the period
covered by such statement, the numbers and markings recvirad
by § 5 hereof and by the Security Documentation have been
preserved or replaced. The Lessor and the Beneficiaries

shall have the right, by their agents, to inspect the Units
and the Lessee's records with respect thereto at such reason-
ahle times as the Lessor or the Beneficiaries may requeqt
durinag the contlnuance of this Lease.

The Lessee will furnish to the Lessor and, in
duplicate, to the Vendor and will cause the Cuarantor to
furnish to the Lessor and, in duplicate, to the Vendor (i)
within 90 days after the end of each of the first three cuar-
terly fiscal periods of the Lessee consolidated balance
sheets of the Lessee and the Guarantor and the consolidated
subsidiaries of each as of the close of such periods,
together with the related statements of income and surplus,
all in reasonable detail and certified by the Treasurer of
the Lessee and the Guarantor and {(ii) within 120 days after
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the close of each of the fiscal years of the Lessee and the
Guarantor, consclidated balance sheets of the Lessee and the
Cuarantor and the consolidated subsidiaries of each as of the
clese of such fiscal years, together with the related con-
solidated statements of inccome and surplus and scurce and
aoplication of funds for such fiscal years, all in reasonable
detail and, in thp case of the Lessee, certified by the Lessee's
Treasurer, and, in the case of the Guarantor, certified by

a recoanized natlonal firm of independent public accountants,
such certification includina their certificates and accompanying
comments, and (iii) within 120 days after the close of the
fiscal year of the Lessee, a certificate of the Lessee, sianed
by a principal financial officer, to the effect that the signer
has reviewed the relevant terms of this Lease and the Security
Documentation and has made, or caused to be made under his.
supervision, a review of the transactions and condition of

the Lessee during the preceding fiscal year, and that such
review has not disclosed the existence during such period,

nor does the signer have knowledge of the existence, as at

the date of such certificate, of any condition or event which
constitutes an Event of Default or which, after notice or lapse
of time or both, would constitute an Event of Default hereunder
or an event of default under the Security Documentation or,

if any such condition or event existed or exists, specifying
the nature and period of existence thereof and what action

the Lessee has taken or is taking or proposes to take with
respect thereto, (iv) promptly upon the filing of the same

each year, the annual report of the Guarantor under the
Securities Exchange Act of 1934, and (v) from time to time

such other information as the Lessor may reasonably request.
The Lessee will furnish the Lessor from time to time on reguest
such informaticn as the Lessee or the Lessor may be required

to furnish to any person pursuant to the Security Documenta—
tion.

€ 9, Disclaimer. of Warranties; Compliance with Laws
and Rules; Maintenance; Indemnification. AS BETWEEN THE LESSOR
A¥D THFE LESSEE, THE LESSEE LEASES THE FOUIPMENT AS-1S AND TEE
LFSSOR MAERKES NO WARRANTY OR REPRESENTATIOM, EITHER EXPRESS OR
IMPLIFD, AS TO THE DFESIGN OR CONDITION OF, OR AS TO THE QUAL-
ITY OF THE MATERIAL, EQUIPHMENT OR WORKMANSHIP IN, THE UNITS
DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAEES NO
WARRANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY
PARTICULAR PURPOSE OR AS TO TITLE TO THE UNITS OR ANY COMPON~
ENT THEREOF, OR, EXCEPT AS SET FPORTH IN § 12 HEEREOF, AS TO TEE
LESSEE'S RIGHT TO THE QUIET ENJOYMENT THEREOF, OR ANY OTHER
REPRESENTATION Or WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT
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TO ANY UNIT, EITHER UPON DELIVERY THEREOF TO THE LESSEF CR
OTHERWISE, it being agreed that all such risks, as between
the Lessor and the Lessee, are to be borne by the Lessee:
but the Lessor hereby irrevocably appoints and constitutes
the Lessee its agent and attorney-in-fact during the term
of this Lease to assert and enforce from time to time, in
the name of and for the account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee's sole
cost and expense, whatever claims and rights the Lessor may
have against the Builder under the provisions of Items 3
and 4 of Annex A of the Security Documentation; provided,
however, that if at any time an Event of Default shall have
occurred and be continuing hereunder, the Lessor may assert
and enforce, at the Lessee's sole cost and expense, such
claims and rights. The Lessor shall have no responsibility
or liability to the Lessee or any other person with respect
to any of the following: (i) any liability, loss or damage
caused or alleged to be caused directly or indirectly by
any Units or by any inadequacy thereof or deficiency or defect
therein or by any other circumstances in connection therewith;
{ii) the use, operation or performance of any Units or any

isks relating thereto; (iii) any interruption of service,
loss of business or anticipated profits or consequential
damacges; or (iv) the delivery, operation, servicing, main-
tenance, repair, improvement or replacement of any Units.
The Lessee's delivery of a Certificate of Acreptance shall
be conclusive evidence as between the Lessee and the Lessor
that the Units described thereln are in all the foregoing
respects satisfactory to the Lessee, and the Lessee will
not assert any claim of any nature whatsoever against the
Lessor based on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects {including, without
limitation, with respect to the use, maintenance and operation
of each Unit) with all laws of the jurisdictions in which
its operations involving the Units may extend, with the -
interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transportation,
the Interstate Commerce Commission and any other legislative,
execut ive, administrative or judicial body exercising any
power or jurisdiction over the Units, to the extent that
such laws and rules affect the title, operation or use of
the Units, and in the event that such laws or rules require
any alteration, replacement or addition of or to any part
on any Unit, the Lessee will conform therewith at its own
expense; provided, however, that the Lessee may at its own
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expense, in good faith, contest the validity or application

of any such law or rule in any reasonable manner which does
not, in the opinion of the Lessor or the Vendor, adversely
affect the property or rights of the Lessor or the Vendor

under this Lease or under the Security Documentation. The _
Lessee, at its own cost and expense, may furnish other additions,
modifications and improvements to the Units during the term

of this Lease provided that such additions, modifications

and improvements - are readily removable without causing material
damage to the Units. The additions, meodifidations and improve-
ments made by the Lessee under the preceding sentence shall

be owned by the Lessee.

) The Lessee agrees that, at its own cost and expense,
it will maintain and keep each Unit which is subject to
this Lease in good operating order, repair and ccndition.

The Lessee agrees to indemnify, protect and hold
harmless the Lessor, the Beneficiaries and the Vendor from
and against all losses, damages, injuries, liabilities, claims
{including without limitation claims for strict liability in
tort) and demands whatsoever, regardless of the cause thereof,
and expenses in connection therewith, including, but not
limited to, counsel fees and expenses, patent liabilities
to the extent not covered by the Builder's indemnity contained
in Item 4 of Annex A to the Security Documentation, penalties
and interest, arising out of or as the resuit of the entering
into or the perfcrmance of or the occurrence of a default
or an event of default under the Security Documentation (Lr
being understood and agreed, however, that this shall not be
construed to create or result in any liability to the Lessee
for the Conditional Sale Indebtedness [as defined in the
Security Documentation] or interest thereon) or this Leas
the ownership of any Unit, the ordering, acquisition, sale
to the Lessor, lease, use, operation, condition, purchase,
delivery, rejection, storage or return of any Unit or any
accident in connection with the operation, use, condition,
- possession, storaqe or return of any Unit resulting in damage
to property or injury or death to any person, or any negligent
or wrongful act or omission of the Lessee for itself or as
acgent or attorney in fact for the Lessor, except as otherwise
provided in § 14 of this Lease. The indemnities arising
under this paragraph shall continue in full force and effect
notwithstanding the full payment of all obligations under
this Lease or the expiration or termination of the term of
this Lease. »
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At the request of the Lessor or the Beneficiaries,
the Lessee will prepare and deliver to the Lessor and the
~ Beneficiaries within a reasonable time prior to the required
date of filing (or, to the extent permissible, file on behalf
of the Lessor) any and all reports (other than income tax.
returns) to be filed by the Lessor with any federal, state
or other requlatory authority by reason of the ownershxp by
the Lessor or the Vendor of the’ Unlts or the . leasing thereot
to the Lessee. :

§ 10. Default. If, during the continuance of
this Lease, one or more of the following events (each such
event being’ hereln sometimes called an Event of Default)
chall occur:

A. default shall be made in payﬁent of any amount
. provided for. in §§ 3, 7 or 13 . hereof, and such default
- shall continue for four days;. ‘ :

" B. the Lessee shall make or permit any unauthorlzed
assignment or transfer of this. Lease,. or. any interest
hereln, or of the quht to posseSSLOn .of the Units, or
anv thereof;

C.” default shall be made in the observance or
performance of any other of. the covenants, conditions
and agreements contained herein or in the Guaranty Agree-
ment by the Lessee or the Guarantor respectively, and
such default shall continue for 25 days after written
notice from the Lessor or the Vendor to the Lessee and/or
the Guarantor specifying the default ard demand1ng that
the same be remed1ed'

p. a petltlon for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said Sec-
tion 77 may hereafter be amended, shall be filed by or
against the Lessee ‘and, unless such petition shall have
been dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall continue},
all the obligations of the Lessee under this Lease shall
not have been and shall not continue to have been duly
assumed in writing, pursuant to a court order or decree,
by a trustee or trustees appointed (whether or not subject
to ratification) in such proceedings in such manner. that
such obligations shall have the same status as obligations
incurred by such trustee or trustees, within 30 days after
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such appointment, if any, or 60 days after such petition
shall have been flled, whichever shall be earlier; cor

E.  any other proceedings shall be commenced bv or
against the Lessee or the Guarantor for any relief which
includes, or might result in, any modification of the
obligations of the Lessee hereunder, or of the Guarantcr
under -the Guaranty Agreement, under any bankruptcy or ’
insolvency laws, or laws relating to the relief of debt-
ors, readjustments of indebtedness, reorganizations,
arranaements, compositions or extensions (other than a
law which does not permit any readjustments of the obli-
qgations of the Lessee hereunder or of the Guarantor under
the Guaranty Agreement), and, unless such proceedings
shall have been dismissed; nullified, stayed or other-
wise rendered ineffective (but then only so long as such
stay shall continue in force or such ineffectivenecss
shall continue), all the obligations of the Lessee under
this Lease, or of the Guarantor under the Guaranty Agree-
ment, shall not have been and shall not continue to have
been duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustees or receiver or receiv-
ers appointed (whether or not subject to ratificaticn)
for the Lessee or the Guarantor or for the property of
‘the Lessee or the Guarantor in connection with any such
proceedings in such manner that such obligations shall
have the same status as obligations incurred by such
trustee or trustees or receiver or receivers, within 30
days after such appointment, if any, or 60 days after
such proceedings shall have been commenced, whichever
shall be earller~

then, in anv such case, the Lessor, at its nptlon, mays

{2a) proceed by appropriate court action or actions,
either at law or in eauity, to enforce performance by
the Lessee of the applicable covenants of this Lease
or to recover damages for the breach thereof including
net after~tax losses of federal and state income tax
benefits to which the Lessor would otherwise be entitled
under this Lease; dr

(b) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease and terminate
as though this Lease had never been made, but the Lessee
shall remain liable as herein provided; and thereupon



the Lessor may by its agents enter upcn the premises
of the Lessee or other premises where anv of the Units
may be and take possession of all or any of such Units
and thenceforth hold, possess and enjoy the same free
from any right of the Lessee, or its successors

or assigns, to use. the Units for any purposes what-
ever; but the Lessor shall, nevertheless, have a
right to recover from the Lessee any and all amounts
which under the terms of this Lease may be then

due or which may have accrued to the date of such
termination (computing the rental for any number

of days less than a full rental period by multiplying
the rental for such full rental period by a fraction
of which the numerator is such number of days and

the denominator is the total number of days in such
full rental period) and also to recover forthwith
from the Lessee (i) as damages for loss of the bargain
and not as a penalty, a sum, with respect to each
Unit, which represents the excess of (x) the pregent
value, at the time of such termination, of the entire
unpaid balance of all rental for such Unit which
would otherwise have accrued hereunder from the

date of such termination to the end of the term

of this Lease as to such Unit over (y) the then
present value of the rental which the Lessor reason-
ably estimates to be obtainable for the Unit during
such period, such present value to be computed in
each case on the basis of a 6% per annum discount,
compounded semiannually from the respective dates
upon which rentals would have been payable here-
under had this Lease not been terminated, (ii) any
damages and expenses, including reasonable attorneys'
fees, in addition thereto which the Lessor shall have
sustained by reason of the breach of any covenant,
representation or warranty of this Lease other than
for the payment of rental, and (iii) an amount which,
after deduction of all taxes required to be paid by
the Beneficiaries in respect of the rec2ipt thereof
under the laws of any Federal, state or local govern-
ment or taxing auvthority of the United States of
America or under the laws of any taxing authority

or governmental subdivision of a foreign country,
shall, in the reasonable opinion of the Beneficiaries,
be equal to all or such portion of the Investment
Credit {as defined in § 17 hereof) lost, not claimed,
not available for claim, disallowed or recaptured by
or from the Beneficiaries as a direct or indirect result
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of the breach of one or more of the representations,
warranties and covenants made by the Lessee in § 17

or any other provision of this Lease or any inaccuracy
of the assumptions contained in § 17 hereot reﬁulting

by reason of an Event of Default under this Lease or .
the sale or other disposition of the Lessor's 1nt@re5t
in any Unit after the occurrence of an Event of Default,
plus such sum as shall cause the net return of each of
the Beneficiaries under this Lease to be eaual to the
net return that would have been availakle to such Bene-
ficiary if it had been entitled to utilization of all

or such portion of the ADR Deduction and the Interest
DPeduction (as such deductions are-defined in § 17 hereof)
which was lost, not claimed, not available for claim

or disallowed or recaptured in respect of a Unit as a
direct or indirect result of the breach of one or more
of the representations, warranties and covenants made

by the Lessee in § 17 or any other provision of this
Lease, any inaccuracy of the assumptlcns contained’

in § 17 hereof resulting by reason of an Event of Default
under this Lease, the inaccuracy of any statement in

any letter or document furnished to the Lessor by the
Lessee, the termination of -this Lease, the Lessee's

loss of the right to use such Unit, any action or inac-
tion by the Lessee or the sale or other disposition

of the Lessor's interest in such Unit after the occur-
rence of an Event of Default plus such sum as will

pay or reimburse the Beneficiaries for any interest,
penalties or additions to tax incurred in connection
with such loss, failure to claim, inabilitv to claim,
disallowance or recapture; provided, however, that

in the event the Lessor shall have sold any Unit, the
Lessor, in lieu of collecting any amounts payable tc the
Lessor by the Lessee pursuant to the preceding clauses
(i), (i1) and (iii) of this subparagraph (b) with respect
to such Unit, may, if it shall so elect, demand that the
Lessee pay the Lessor and the Lessee shall pay to the
Lessor on the date of such sale, as liguidated damages
for loss of a bargain and not as a penalty, an amount
ecual to the excess, if any, of the Casualty Value for
such Unit, as of the rental payment date on or next pre-
ceding the date of term1nat10n, over the net proceeds

of such sale.

In addition, the Lessee shall be liable, except as otherwise
provided above, for any and all unpaxd amounts due hereunder
before, during or after the exercise of any of the foreagoing
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‘remedies and for all reasonable attorneys' fees and other costs
and expenses incurred by reason of the exercise of the Lessor's
remedies hereunder, including all costs and expenses incurred
in connection with the return of any Unit.

The remedies in this Lease provided in favor of
the Lessor shall not be deemed exclusive, but shall be cumu-
lative and may be exercised concurrently or consecutxvoly
and shall be in addition to all other remedies in its favor
existing at law or 1n_equ1ty. The Lessee hereby waives
any mandatory requirements of law, now or hereafter in effect,
which might limit or modify the remedies herein provided,
tc the extent that such waiver is not, at the time in ques-
tion, DrOhlblted by law. The Lessee hereby walves any and
all existing or future claims to any offset against the
rental payments due hereunder, and agrees to make such pay-
ments regardless of any offset or claim thch may be asserted
by the Lessee or on its behalf _

The failure of the Lessor to exercise the rlqhts
granted it hereunder upon the occurrence of any of the cont-
t ingencies set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of
any such contingencies or SLmllar contlnqenCLes.

§ 11. Return of Units Upon Default, If this Lease
shall termlnate pursuant to § 10 hereof, the Lessee shall
forthwith deliver possession of the Units to the Lessor.
Each Unit so delivered shall be in the same operating order,
repair and condition as when orlg1na11y delivered to the
Lessee, reasonable wear and tear excepted. For the purpose
of delivering possession of any Unit or Units to the Lessor
as above required, the Lessee shall at its own cost, expense
and risk: : :

{a) forthwith and in the usual manner and at the
usual speed place such Units upon such storage tracks
of the Lessee or any of its afflllates as the Lessor
reasonably may designate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee without charge for
insurance, rent or storage until such Units have been
sold, leased or otherwise disposed of by the Lessor;
and '

(c) transport the same to any place on the lires



of railrocad operated by the Lessee or any of its affili-
ates or to any connecting carrier for shlpmenf, all
as dlrected by the Lessor.

The assembling, delivery, storage, insurance and tran@portlng
of the Units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essénce of this Lease,
ard upon application to any court of equity having jurisdic-
tion in the premises the Lessor shall be entitled to a decree
2aainst the Lessee requiring specific performance of the
covenrants of the Lessee so to assemble, deliver, store and
transport the Units, During any storage period, the Lessee
will, a2t its own cost and expense, raintain and keep the
Fouipment in good order and repair and will permit thé Lessor
or any person designated by it, including the authorized
representative or representatives of any prospectxve purchaser
of any such Un1t to inspect the same.

Without in any way limiting the obligation of the
Lessee under the foregoing provisions of this § 11, the
Lessee hereby irrevocably appoints the Lessor as the agent
and attorney of the Lessee, with full power and authority,
at any time while the Lessee is obligated to deliver posses-
sion of any Unit to the Lessor, to demand and take possession
of such Unit in the name and on behalf of the Lessee from
whomsoever shall be in~possessi0n of such Unit at the time.

§ 12, A551gnment Possession and Use. This Lease
uhall be assignable 1n whole or 1in part by the Lessor without
the consent of the Lessee, but the Lessee shall be under
no obligation to any assignee of the Lessor except .upon
written notice of such assignment from the Lessor. All
the rights of the Lessor hereunder shall inure tc the benefit
of the Lessor's assigns including {i) the partners or any bene-
ficiary of any such assignee if such assignee is a partnership
or a trust, respectively, and (ii) the Vendor; and the fact
that the Vendor is specifically named in certain provisions
of this Lease as entitled to certain benefits or rights hereunder
shall not be construed as limiting the rights of the Vendor
to such provisions in the event of the assignment of this Lease
to the Vendor, but the Vendor shall be entitled, in addition
thereto, to all rights of the Lessor so assigned to the Vendor. -

So Iong as. the Lessee shall not be in default under
this Lease, the Lessee shall be entitled to the possession
and use of the Units in accordance with the terms of this
Lease but, without the prior written consent of the Lessor,
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the Lessee shall not assign or transfer its leasehold inter-
est under this Lease in the Units or any of them, except
that the Lessee shall have the right at any time to assign
this Lease or to sublease all or any part of the Units to
the Guarantor; provided, however, that no such assignment

or sublease shall relieve the Lessee of any of its obliga-
tions hereunder or relieve the Guarantor of any of its obli-
gations under the Guaranty Agreement; and provided, further,
that, in the event of any such assignment or sublease, the
Guarantor shall expressly accept and assume all of the terms,
covenants and conditions contained in this Lease to be kept
or performed by the Lessee and will agree to comply therewith
and be bound thereby. Any purported assignment or sublease
in vioclation of this § 12 shall be void and of no force and
effect. The Lessee, at its own expense, will promptly pay
or discharge any and all sums claimed by any party which,

- if unpaid, might become a lien, charge, security interest

or other encumbrance (cther than an encumbrance created by
the Lessor or the Vendor or resulting from claims against
the Lessor or the Vendor not related to the ownership of

the Units) upon or with respect to any Unit, including any
accession thereto, or the interest of the Lessor, the Vendor
or the Lessee therein, and will promptly discharge any such
lien, claim, security interest or other encumbrance which
arises. -The Lessee shall not, without the prior written
censent of the Lessor, part with the possession or control
of, or suffer or allow to pass out of its possession cr con-
trol, any of the Units, except to the extent permitted by
the provisions of the immediately succeeding paragraph.

So long as the Lessee shall not be in default under
this Lease, the Lessee shall be entitled to the possession of
the Units and to the use of the Units by it or any affiliate
of the Lessee upon lines of railroad owned or operated by it
or any such affiliate or upon lines of railroad over which
the Lessee or any such affiliate has trackage or other operating
rights or over which railroad equipment of the Lessee or any
such affiliate is regularly operated pursuant to contract,
and also to permit the use of the Units upon connecting and
other carriers in the usual interchange of traffic or pursuant
tc run-through agreements, but only upon and subject to all
the terms and conditions of this Lease and the Security Docu-
mentat ion; provided, however, that the Lessee shall not use
or permit the use of any Unit outside the United States of
America. The Lessee may receive and retain compensation for
such use from cther railroads so using any of the Units. The
Lessee represents and warrants to the Lessor and the Vendor
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that the Units will be used, and are intended for use, in con-
nection with interstate commerce. ‘

Nothing in this § 12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of
the Units to any railroad corporation incorporated under -the
laws of any state of the United States of America or the District
of Columbia (which shall have duly assumed the obligations
of the Lessee) into or with which the Lessee shall have become
maraed or consolidated or which shall have accuired the property
of the Lessee as$ an entirety or substantially as an entirety,
rrovided that such assignee or transferee will not, upon the
ef fectiveness of such merger, consolidation or acguisition,
be in default under any provision of this Lease.

§ 13. Renewal Option; Right of First Refusal.
Provided that this Lease has not been earlier terminated
and the Lessee is not in default hereunder, the Lessee may
by written notice delivered to the Lessor not less than
six months prior to the end of the original term of this
Lease elect to extend the term of this Lease in respect
of all but not fewer than all of the Units then covered
by this Lease, for one additional five-year period commencing
"on the scheduled expiration of the original term of this
Lease at a rental equal to the lesser of {a) a "Fair Market
Rental" payable in semiannual payments on January 1 and
July 1 in each year of such extended term, and (b} a rental
payable 'in semiannual payments on January 1 and July 1 in
each yvear of such extended term, each such payment being
in an amount equal to 2.5275% of the Purchase Price of each
Unit then subject to this Lease. :

Fair Market Rental shall be determined on the
bagis of, and shall be egual in amount to, the rental which
would obtain in an arm's-length transaction between an
informed and willing lessee (other than a lessee currently
in rossession) and an informed and willing lessor under
no compulsion to lease and, in such determination, costs
of removal from the location of current use shall not be
a deduction from such rental. If on or before four months
prior to the expiration of the term of this Lease, the Les-
sor and the Lessee are unable to agree upon a determination
of the Fair Market Rental of the Units, such rental shall
be determined in accordance with the foregoing definition
by a qualified independent Appraiser. The term Appraiser’
shall mean such independent appraiser as the Lessor may






select with the approval of the Lessee, or failing such
approved selection, .a panel of three independent appraisers,
one of whom shall be selected by the Lessor, the second by
the Lessee and the third designated by the first two so
selected. The Appraiser shall be instructed to make such
determination within a period of 30 days following appoint-
ment, and shall promptly communicate such determination in
writing to the Lessor and the Lessee. The determination

so made shall be conclusively binding upon both the Lessor
and the Lessee, The expenses and fees of the Appraiser
shall be borne by the Lessee,

The Lessor agrees that (provided no default here- .
under shall have occurred and be continuing) it will not
sell the Units, or any of them, unless the Lessor shall
have given the Lessee at least 30 business days' prlor writ-
ten notice of such sale, specifying the sale price and ferms
cf such sale, and, within such 30-day period, the Lesse
shall not have aareed in writing to purchase such Unit or
Units at the same price and on the same terms as specified
in such notice. The foregoing right of the Lessee shall
erxpire 90 days after the termlnatlon of this Lease or any
rcnﬁwal thereof.

Upon payment of the purchase price of any Unit,
the Lessor shall upon request of the Lessee execute and
deliver to the Lessee, or to the Lessee'’s assignee or. nominee,
a bill of sale (without warranties) for such Unit such as
will transfer to the Lessee such title to such Unit as the
Lessor derived from the Vendor, free and clear of all liens,
security interests and other encumbrances arising through
the Lessor.

§ 14. Return of Units upon Expiration of Term.’
Ac soon as practicable on or after the expiration of the
-original or extended term of this Lease with respect to
any Unit not purchased by the Lessee, the Lessee will, at
its own cost and expense, at the request of the Lessor,
deliver possession of such Unit to the Lessor upon such
storage tracks of the Lessee as the Lessor may designate,
or, in the absence of such designation, ac the Lessee may
celect, and permit the Lessor to store such Unit on such
tracks for a period not exceeding three months and transport
the same, at any time within such three-month period, to
any reasonable place on the lines of railrosd operated by
the Lessee, or to any connecting carrier for shipment, all
as directed by the Lessor, the movement and stcrage of such




Units to be at the expense and risk of the Lessee. During
any such storage period the Lessee will permit the Lessor

or any person designated by it, including the authorized
representative or representatives of any prospective purchaser
of such Unit, to inspect the same; provided, however, that
the Lessee shall not be liable, except 1n the case of negli-
gence of the Lessee or of its employees or .agents, for any
injury to, or the death of, any person exercising, on behalf
of either the Lessor or any prospective purchaser, the riaghts
of inspection granted under this sentence. Each Unit returned
to the Lessor pursuant to this § 14 shall (i) be in the

same operating order, repair and condition as when originally
delivered to the Lessee, reasonable wear and tear excepted,
and (ii) meet the standards . then in effect under the Inter-
change Rules of the Association of American Railroads and/or
the applicable rules of any governmental agency or other
organization with jurisdiction. The assembling, delivery,
storage and transporting of the Units as hereinbefore provided
are of the essence of this Lease, and upon application to

any court of eguity having jurisdiction in the premises,

the Lessor shall be entitled to a decree against the Lessee
requiring specific performance of the covenants of the Lessee
s0 to assemble, deliver, store and transport the Units.

211 amounts earned in respect of the Units after the date

of termination of this Lease shall belong to the Lessor

and, if received by the Lessee, shall be promptly turned

over to the Lessor. In the event any Unit is not assembled,
delivered and stored, as hereinabove provided, within 60

days after such termination, the Lessee shall, in addition,
pay to the Lessor for each day thereafter an amount ecual

to the amount, if any, by which .02986112% of the Purchase
Price. of such Unit for each such day exceeds the actual
earnings received by the Lessor on such Unit for each such
day. '

§ 15. Opinion of Counsel. The Lessee represents
and warrants that: ' : A

On each Closing Date the Lessee will deliver to
the Lessor

~ (I) two counterparts of the written opinion of
counsel for the Lessee, addressed to the Lessor, the Vendor
and the Beneficiaries, to the effect that:

A. the Lessee is a corporation duly organized
and validly existing in good standing -under the
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laws of the State of Arizona and is duly qualified
and authorized to do business whers=ver necessary
to carry on its present business and operatlonv
and to own its properties and to perform its obli-
gations under this Lease and the Consent; .

B. the Lessee has the full corporate power,
authority and legal right to enter into and perform
its obligations under this Lease and the Consent
and the execution, delivery and performance of
this Lease and the Consent have been duly autho-
rized by all necessary corporate action on the
part of the Lessee, do not reguire any stockholder
approval or approval or consent of any trustee
or holders of any indebtedness or obligations
of the Lessee, or such reguired approvals and
consents have heretofore been duly obtained, certi-
fied copies thereof having been delivered to the
Lessor, and do not contravene any law binding
on the Lessee or contravene the certificate of incor-
poration or by-laws of the lessee or any material
indenture, mortgage, contract or other agreement
of which such counsel has knowledge, to which the
Lessee is a party or by which the Lessee is bound
as guarantor or otherwise, or any law, governmental
rule, regulation or order;

C. neither the execution and delivery by the
Lessee of this Lease and the Consent, nor the con-
summation of any of the transactions by the Lessee
contemplated hereby or thereby, requires the consent
or approval of, the giving of notice to, or the reg-
istration with, or the taking of any other action in
respect of, the Interstate Commerce Commission or any
other Federal, state, foreign or other governmental
authority or agency, except the filing and recording
of such document with the Interstate Commerce Commis-
sion pursuant to Section 20c of the Interstate Commerce
Act;

D. to the knowledge of such counsel, there are )
-no pending or threatened actions or proceedings before -
any court, arbitrator, administrative agency or
governmental body which will materially adversely
affect the condition, business or operations of
the Lessee or the ability of the Lessee to perform
its obligations under this Lease and the Consent;



E. this Lease and the Consent have been
duly authorized, executed and delivered by the
Lessee and constitute legal, valid, binding and
enforceable agreements of the Lessee;

F. the Security Documentation, the Assignment,
this Lease, the Lease Assignment and the Consent
have been duly filed and recorded witn the Inter—
state Commerce Commission pursuant to Section 20c

- of the Interstate Commerce Act and such filing and
recordation will protect the Vendor's and the
Lessor's interests in and to the Units and no filing,
recording or deposit {or giving of notice) with any
other federal, state or local government or agency
thereof is necessary in order to protect the inter-
ests of the Vendor or the Lessor in and to the
Units in the United States of America; and

.G. to the knowledge of such counsel, no
mortgage, deed of trust, or other lien of any
nature whatsoever, presently in effect, which
now covers or affects or which may hereafter
cover or affect, any property or interests therein
of the Lessee, now attaches or hereafter will
attach to the Units or in-any manner affects or
will affect adversely the Vendor's or Lessor's
right, title and interest therein; provided, how-
ever, that such liens may attach to the leasehold
interest of the Lessee hereunder in and to the

" Units; and ' : )

: (II}) two counterparts of the written opinion N
of counsel for the Guarantor, addressed to the Lessor, '
the Vendor and the Beneficiaries, to the effect that:
(A) the Guarantor is a corporation legally incor-

porated and validly existing, in goed standing, under -
‘the laws of the State of Nevada, with full corporate
power and authority to enter into and perform its obli-.
gations under the Guaranty Agreement;

(B} the Guaranty Agreement has been duly authorized,
executed and delivered by the Guarantor, does not reguire
any stockholder approval, does not contravene the certifi-
cate of incorporation or by-laws of the Guarantor and
constitutes a legal, valid and enforceable agreement
binding upon the Guarantor;
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{C) no approval is required of any governmental
agency or public regulatory body with respect to the
entering into or performance of the’Guaranty Agreement
by the Guarantor or, if any such approval is reqguired,
it has been duly obta1ned~‘and

(D) the entering into and the performance of the

Guaranty Agreement by the Guarantor does not require

the approval or consent of any trustee named in, or

the holders of any indebtedness or obligations of the
Guarantor outstanding under or secured by, any material
indenture, mortgage, deed of trust, or other similar
agreement or instrument to which the Guarantor is a
party or by which it may be bound and of which such
counsel has knowledge (or, if any such approval or con-
- sent is required, it has been duly obtained) and the.
entering into and the performance of the Guaranty Agree-
ment by the Guarantor will not result in any breach

of or constitute a default under any such indenture, _
mortgage, deed of trust or other agreement or instrument
,of which such counsel has knowledge.

In qiving the opinions specified in subparagraphs
I(E) and II(B) of this § 15, counsel may cualify any opinion
to the effect that any agreement is a legal, valid, binding
and enforceable instrument by (1) a general reference to
limitations as to enforceability imposed by bankruptcy,
insolvency, reorganization, moratorium or other similar
laws affecting the enforcement of creditors' rights generally
and (ii) stating that no opinion is expressed that any parti-
cular provision of such agreement is specifically enforceable
other than an obligation to pay money.

§ 16. Recording. The Lessee, at its own expense,
will cause this Lease, the Lease Assignment, the Security
Documentation and the Assignment to be filed and -recorded
with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act. The Lessee will
undertake the filing, registering, deposit, and recording
required of the Lessor under the Security Documentation and
will from time to time do and perform any other act and will
execute, acknowledge, deliver, file, register, record (and
will refile, rereaister, deposit and redeposit or rerecord
whenever reguired) any and all further instruments (except
an instrument in connection with an assignment of this Lease
or the Security Documentation other than the assignments under
the Lease Assignment and the Assignment) required by law or’
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reasonably requested by the Lessor or the Vendor for the purpcse
of proper protection, to their satisfaction, of the Vendor's
and the Lessor's respective interests in the Units, or for

the purpose of carrying out the intention of this Lease, the
Secur ity Documentation, the Lease Assignment or the Assignment;
and the Lessee will promptly furnish to the Vendor and the
Lessor evidences of all such filing, registering, depositing

or recording, and an opinion or opinions of counsel for the
Lessee with respect thereto satisfactory to the Vendor and

the Lessor. This Lease and the Security Bocumentation chall

he filed and recorded with the Interstate Commerce Commission
prior to the delivery and acceptance hereunder of any Unit.

§ 17. Federal Income Taxes. As between the Benefi-
ciaries and the Lessee, the Beneficiaries, as the owners of the
Units, shall be entitled to such deductions, credits and
other benefits as are provided by the Internal Revenue Code
of 1954, as amended to the date hereof (hereinafter called
the Code), to an owner of property, including, without limi-
tation, (a) the depreciation deduction with respect to the
Units authorized under section 167 of the Code, (b) deductions
pursuant to section 163 of the Code with respect to interest
pavable under the Security Documentation (such deductions
being herein called the Interest Deduction) and (c) the
investment credit pursuant to section 38 and related sections
of the Code (herein called the Investment Credit) with respect
to the Purchase Price of the Units.

‘For purposes of this § 17, the terms ‘*Beneficiaries”
and "Beneflclary shall include any affiliated group, within
the meanlng of section 1504 of the Code, of which any Benefici-
ary is a member, if consolidated returns are filed for such
affiliated group for Federal income tax purposes.

The Lessee agrees that neither it nor any corpora-
tion controlled by it, in control of it, or under common
control with it, directly or indirectly, will at any time
toke any action or file any returns or other documents incon-
sistent with the foregoing or which would increase the amount
of rentals required to be taken into income by the Beneficiaries
over the amount specified to be payable under this Lease
on the dates due hereunder and that each of such corporations
will file such returns, take such actions and execute such
documents as may be reasonable and necessary to facilitate
accomplishment of the intent hereof. The Lessee agrees
‘to keep and make available for inspection and copying by
the Beneficiaries such records as will enable. the Beneficiaries



to determine the extent to which they are entitled to the
benefit of the Investment Credit and the ADR Deduction {here-
inafter defined) with respect to the Units.,

The rental payable hereunder has been calculated
on the assumpt ions that (i) all the Units constitute property
the full Purchase Price of which qualifies for the Investment
Credit under section S0 of the Code; (ii) at the time the
Beneficiaries become the owners of the Units, the Units will
constitute "new section 38 property” within the meaning
of section 48(b) of the Code and at the time the RBeneficliaries
berome the owners of the Units, the Units will not have
been used by any person so as to preclude "the original
use of such property” within the meaning of sections 48(b)
and 167(c)(2) of the Code from commencing with the Renefici-
aries ; ({iii) at all times during the term of this Lease,
each Unit will constitute "section 38 property"™ within the
meaning of section 48(a) of the Code, and the Lessee will
‘not at any time during the term of this Lease use or fail
to use any Unit in such a way as to disqualify it as "section
3?7 property™ within the meaning of section 48(a) of the Code;
{iv) for Federal tax purposes all amounts includible in the
oross income of the Beneficiaries with respect to the Units:
will be treated as derived from, or allocable to, sources
within the United States: {v) the Bereficiaries will be entitled
to the maximum depreciation deduction with respect to the
Units authorized under section 167 of the Codé based on_the
deprecxablg 11fe prescrlbed for the Units in the Aqset Guideline
Class No. 00.25 in accordance with section 167{m) of the Code,
employing the double~declining method of depreciation, and
switching to the sum~of-the-years-digits method when most
beneficial to the Beneficiaries (such deduction being herein
"called the ADR Deduction); (vi) the Beneficiaries will be
entitled to a 10% Investment Credit in 1975 with respect to
the Purchase Price of the Units; (vii) the Equipment will
have a value at the termination of this Lease and any extension
thereof of at least 20% of the Purchase Price thereof and
a useful life at the termination of this Lease and any exten-—
sion thereof of at least five and one~half vyears; and (viii)
the Trust Agreement creates an organization which will be
deemed by the Internal Revenue Service to be a partnership
for federal income tax purposes. The Lessee will maintain
sufficient records to verify the use of the Units during
the term of the Lease, which records will be furnished to
the Beneficiaries within 30 davs after receipt of a written
demand therefor.



If (a) by reason of the inaccuracy in law or fact

of any of the assumptions set forth above or the retroactive
repeal, modification, amendment or other change of or to

any law or any requlation issued -thereunder (except as a
direct or indirect result of the occurrence of any Excluded
Event set forth below) prior to the Lessor's obtaininc a
favorable ruling (herein called the Ruling) from the Internal
Pevenue Service as to the Beneficiaries' being the owner

of the Units and as to their riqht to claim the Investment
Credit, the ADR Deduction and the Interest Deduction, the
reneficiaries shall not have, or shall lose the right to claim,
or shall suffer a disallowance of or shall b2 recuired to
recapture (any such event being hereinafter called a Loss),

all or any portion of the Investment Credit, the ADE Deduction,
or the Interest Deduction (hereinafter each calied a Benefit)
with respect to all or part of any Unit or (b} subsequent

tc the receipt of the Ruling, the Beneficiaries shall incur

a Loss with respect to any Unit due to (x) the inaccuracy

of any statement in any letter or document furnished to the
Lessor or the Beneficiaries by the Lessee (or any officer,
agent or employee thereof or of any affiliated company thereof)
in connection with the application for the Ruling, (y) the
ncncompliance by the Lessee with any provisior of the third
peragraph of this § 17 or (z) the use of any Unit by the Lessee
in a manner inconsistent with the Beneficiaries' claim to

the Investment Credit and the ADR Deduction, then in any such
case the rental rate applicable to such Unit seit forth in

§ 3 of this Lease shall, on and after the next succeedinc
rental payment date after written notice to the Lessee by

the Lessor that such Benefit cannot be claimed bty the Bene-
ficiaries, or (if claimed and then disallowed or required

to be recaptured) on and after the next succeeding rental
date after payment of the tax attributable thereto, be increased
by such amount for such Unit as, in the reasonable opinion -
of the Beneficiaries, will cause the net return of each of the
reneficiaries in respect of such Unit under this Lease to

eaual the net return (computed on the same assumpt ions as
utilized by the Lessor in orlglnally evaluatinc this trans-
action) in respect of such Unit under this Lease that would
have been available if such Beneficiary had been entitled

to utilization of all of the Benefits, and the Lessee shall
forthwith pay to the Lessor as additional rental the amount

of any interest or penalty which may be assessed by the United
States against the Beneficiaries attributable to the disal-
lowance, recapture or loss of all or any portion of the Bene-
fit; provided, however, that such rental rate shall not be

SO anreased and such additional rental will not be paid







to the extent . that such Beneficiary shall have lost, or
shall not have, or shall have lost the rlght to claim, or
shall have suffered .a disallowance of, or shall have been
required to recapture all or any portion of any Benefit

with respect to all or part of such Unit as a direct or

indirect result of the occurrence of any of the following
events (hereinafter called Excluded Events) :

(1) ‘a Casualty Occurrence with respect to such
Unit, if the Lessee shall have paid to the Lessor the
amounts stipulated under § 7 hereof;

{ii) a voluntary transfer. or other voluntary dispo-
sition by the Lessor or such Beneficiary of any interest
in such Unit or the voluntary reduction by the Lessor
or such Beneficiary of its interest in the rentals from
such Unit under this Lease unless, in each case, an
Fvent of Default shall_have‘occurréd and be continuing;

(iii) the failure of such Beneficiary to properly
claim in a timely manner the Investment Credit, the
ADR Deduction or the Interest Deduction; or

{iv}) the fallure of such Beneficiary to have suffi-
cient liability for Federal ‘income tax against which
to credit the Investment Credit or sufficient income
to benefit from the ADR Deduction or the Interest
Deduction, as app11cab1e.

In the event the rental rates shall be increased
as. hereinbefore provided, the Casualty Values set forth
in § 7 hereof anrd the damages and amounts set forth in sub-
paragraph (b) of § 10 hereof shall be increased accord-
ingly.

The Lessor may, but is not required to, apply
for and seek the Ruling. The Lessee will furnish such docu-
ments, records and representations as shall be deemed neces-
sary and appropriate for any such reguest by the Lessor.

For purposes of this § 17 and clause (iii) of sub-
paragraph (b) of § 10 hereof,_if an amount is to be determined
"in the reasonable opinion of the Beneficiaries" and the Lessee
disagrees with the Beneficiaries' determination of such amount,
then the determination of such amount shall be made by a third
party acceptable to both the Lessee and the Beneficiaries;
provided, however, that until such third party shall have
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made a determination, the Beneficiaries' determination shall
govern. -

§ 18. Interest on Overdue Rentals. Anything to
the contrary herein contained notwithstanding, .any nonpayment
of rentals and other obligations due hereunder shall result
in the oblication on the part of the Lessee promptly to pay,
to- the extent leagally enforcable, an amount ecual to 11-3/4%
per annum of the overdue rentals and other obligations for
the period of time during which they are overdue or such
lesser amount as may be legally enforceable.

S 19. Notices. Any notlce requxred or permltted
to be given by EItEEI party hereto to the other shall be
deemed to have been given when mailed, flrst class, postage

orepaid and addressed as follows-

(a) if to the Lessor, at 130 South LaSalle Street,
Chicago, Illinois 60690 Attentmon of Corporate Trust:
Department, and :

(b) if to the Lessee, ‘at P. O. Drawer E, Snowflake,
Arlzona 85937, Attention of the President,

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

§ 20. Severability; Effect>~and Modification of

Lease. Any provision’of_this Lease which 1s prohibited or.
unenforceable in any jurisdiction, shall be, as to such jur-
isdiction, ineffective to the extent of such prohlbltIQH or
unenforceability without invalidatino the remaining provx,smnu
hereof, and any such prohibition or unenforceability in any .
1ur15d1ct10n shall not invalidate or render unenforceable
such provision in any other jurisdiction.

~

This Lease exclusively and completely states the .
rights of the Lessor and the Lessee with respect to the leas—~
ing of the Units and supersedes all other agreements, oral or
written, with respect thereto. No variation or modifiCation
of this Lease and no waiver of any of its provisions or condi-
tions shall be valid unless in writing and signed by duly
authorized signatories for the Lessor and the Lessee.

§ 21. Execution. This Lease may be executed in
several counterparts, such counterparts together constituting
but one and the same instrument, but the counterpart delivered.




to the Vendor pursuant to the Assignment hereof tc the Vendor
shall be deemed to be the original and all other counterparts
shall be deemed duplicates thereof. Although for convenience
this Lease is dated as of the date first set forth above, the
actual date or dates of execution hereof by the parties hereto
is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed. '

§ 22. Law Governing. The terms of this Lease and
a2ll rights and obligations hereunder shall be governed by
the laws of the State of Arizona; provided, however, that
the parties shall be entitled to all rights conferred by
Section 20c of the Interstate Commerce Act.

§ 23. Immunities; No Recourse. It is expressly
understood and agreed by and between the parties hereto, any-
thing herein to the contrary notwithstanding, that each and
all of the representations, undertakings and agreements herein
made on the part of the Lessor are each and every one of them
made and intended not as personal representations, undertakings

and agreements by Exchange National Bank of Chicago or for the
purpose or with the intention of binding said bank personally,
but are made and intended for the purpose of binding only the
Trust Fstate as such term is used in the Trust Agreement, and
this Lease is executed and delivered by said bank solely in

the exercise of the powers expressly conferred upon said bank
as trustee under the Trust Agreement; and that no personal
‘liability or personal responsibility is assumed by or shall at
any time be asserted or enforceable against said bank or the
Beneficiaries or on account of any representation, undertaking
or agreement of the Lessor or the Beneficiaries, either .express
or implied, all such personal liability, if any, being expressly
waived and released by the Lessee and by all persons clalmlng
bv, through or under the Lessee.

~

§ 24. Agreements for Benefit of Beneficiaries. all
rights of the Lessor hereunder (including, tut not limited -to,
its rights under §§ 6, 7, 9, 10 and 17 and the right to receive
the rentals payable under this Lease) shall inure to the bene-
fit of the Beneficiaries and any of the assigns of the Benefi-
ciaries under the Trust Agreement.

. IN WITNESS WHEREOF, the parties hereto have executed .
or caused this instrument to be executed as of the,date first



above written.

[Corporate Seal]

kttest:

33

APACHE RAILWAY COMPANY,

by

Vice President‘

Secretary

[Corporate Seal]

Attest:

EXCHANGE NATIONAL BANK OF CHICAGO,
as Trustee,

by

Vice President

Assistant Trust

Officer



STATE OF ARIZONA, )
, ) ss.:
COUNTY OF )

On this day of 1975, before me per-
sonally appeared ' , _ : , to me
rrersonally known, who, being by me duly sworn, says that he-
is a Vice President of APACHE RAILROAD COMPANY, that one
cf the seals affixed to the foregoing instrument is the
corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
zct and deed of said corporation.

Notary Public

[Notarial Seal]

My Commission expires



STATE OF ILLINOIS, )

} ss.:
COUNTY OF COOK, )
On this - - day of ' 1975; before me per-
sonally appeared ' , to me

uersonally known, who, being by me duly sworn, says that he

is a Vice President of EXCHANGE NATIONAL BANK OF CHICAGO,

that one of the seals affixed to the foregoing instrument

is the corporate seal of said national bank and that said
instrument was signed and sealed on behalf of said national

hank by authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free

act and deed of said national bank

Notary Public

[Notarial Seall

My Commission expires



 SCHERULE A TO LEASE

Lessee's
’ : Road Numbers
Type Quantity (Both Inclusive)
100-ton gondola car; _ 70 SWFX 1600-1669

AAR Mechanical
Tesignation HT



. ‘Annex D to
Conditional S=21e Agreement

ASSIGNMENT OF LEASF AND ACGRFEMENT dated
as of August 1, 1975 (hereinzfter called this
rssignrent), by and betweer FYCUANCF NATIONRL
RAM¥ OF CHRICAMD, acting as Trustee (herein-
2fter called the lLessor or the Vendee) under
s Trust Agreement dated as of the date hereof
with the parties named therein, and AMINRICAM
NATIONAYL BANE & TRDET COMPAYVY OF CHTCACDO, as
Acent (hereinafter called the Vendor) under a
rinance Aqgreoenont dsted ag o the date hereof.

WFEREAS the Vendee is entering into a Conditional
Sal2 hgr2ement dated as of the date hereof (hereinafter called
the Security Documentation) with ACF Industries, Incorporated
(Pereinafter called the Nvilder), providing for the sale to
“he “Tondeme of guch units of railroad equipment (her2inafter
=alled the "mits) described in Annex B thareto 2s are delivered
ta an? accented hy the VYendee thereunder;

WPRERFAS the Lessor and Apache Railwvavy fompany
{»ecreinafter called the Lessee) have entered into a Tease of
nailroad Tquipment dated as of the date hereof (hereinafter
c3ll2d the Tease), providing for the leasing by the Tessor
te the Lescee of the Units; and

WHTREAS, in order to provide security for the obli-
gations of the Lessor under the Security Documentation and
as ar inducement to the Vendor to invest in the Conditional
nale Indebtedness (as that term is defined in the Securitv
nocumentation),; the Lessor has agreed to sesian for securitv
nurpeses ite rigbts in, to and under the Tease to the Vendor:

‘MOW, TWEREFORE, in consideration of the premises
and of the payments to he made and the coverants hereinafter
nentioned to be kept 2nd performed, the parties hereto agree
oo follewe: ' '

1. Subject to the provigions of Paragraph 11
hareof, the Lessor hereby assigns, transfers and sets over
antc the Vendor, as ccllateral securitv for the pavment and
~erformence of the chligations of the Lessor as Vendee, all
the Tessor's right, title and interest, powers, privileges,
and other bhenefitz under the Teace, incluvding, withovt limi-
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tation, the immediate right to receive and collect all rent-
als, profits and other sums payable to or receivable by the
Lessor from the Lessee under or pursuant to the provisions

cf the Lease whether as rent, casualty payment, indemnity,
liquidated damages, or otherwise (such moneys being herein-
after called the Payments), and the right to make all waivers
and agreements, to give all notices, consents and releases,
to take all action upon the happening of an Event of Default
specified in the Lease, and to do any and all other things
whatsoever which the Lessor is or may become entitled to do
under the Lease. In furtherance of the foreqoing assignment,
the Lessor hereby irrevocably authorizes and empowers thée
Vendor in its own name, or in the name of its nominee, or

in the name of the Lessor or as its attorney, to ask, demand,
sue for, collect and receive any and all Payments to which
the Lessor is or may become entitled under the ILease, and

to enforce compliance by the Lessee with all thp terms and
provisions thereof.

: The Vendor agrees to accept any Payments made by
the Lessee for the account of the Lessor pursuant to the
Lease. To the extent received, the Vendor will apply such’
Payments to comply with the provisions of Paragraphs 1 and

4 of the Finance Agreement and to satisfy the obligations

of the Lessor under the Security Documentation, subject

to the limitations contained in the last paraqraph of Article
4 of the Security Documentation, and, so long as no event
of default or event which with the lapse of time and/or
"demand provided for in the Security Documentation could
constitute an event of default thereunder shall have occurred
and be continuing, any balance shall be paid to and retained
by the Lessor. Tf the Vendor shall not teceive any rental
payment under the first paragraph of § 3 of the Lease when
due, -the Vendor shall notify the Lessor at the address set
forth in the Lease; provided, however, that the failure

of the Vendor to so notify the Lessor shall net affect the
obligations of the Lessor hereunder or under the Security
Nocumentation.

2. This Assignment is executed only as security
and, therefore, the execution and delivery of this Assign-
ment shall not subject the Vendor to, or transfer, cr pass
or in any way affect or modify the liability cf the LeSaOf
under the Lease, it being understood and agreed that not-
withstanding this Assignment or any subsequent assignment,
all okligations of the Lessor to the Lessee shall be and






remain enforceable by the Lessee, its successors and
assigns, against, and only against, the Lessor or persons
other than the Vendor.

3. The Lessor will faithfully abide by, perform
and discharge each and every obligation, covenant and agree-
ment which the . Lease provides are to be performed by the
Lessor; without the written consent of the Vendor, the Les-
sor will not anticipate the rents under the Lease or waive,
excuse, condone, forgive or in any manner release or dis-
charge the Lessee thereunder of or from the obligations,
covenants, conditions and agreements -to be performed by
the Lessee, including, without limitation, the obligation
to pay the rents in the manner and at the time and place
_ specified therein or enter into any agreement amending,

modifying or terminating the Lease and the Lessor agrees
that any amendment, modification or termination thereof
without such consent shall be void. At the Lessor's sole
cost and expense, the Lessor will appear in and defend every
action or proceeding arising under, growing out of or in
any manner connected with the obligations, duties or liak-
ilities of the Lessor under the Lease.’

4., The Lessor does hereby irrevocably constitute
the Vendor the Lessor's true and lawful attorney, with full
power {in the name of the Lessor, or otherwise), to ask,
require, demand, receive, compound and give acquittance for
any and all Payments due and to become due under or arising
out of the Lease to which the Lessor is or may become
entitled, to enforce .compliance by the Lessee with all the
terms and provisions of the Lease, to endorse any checks
or other instruments or orders 'in connection thnerewith and
to file any claims or take any action or institute any pro-
ceedings which to the Vendor may seem to be necessary or
advisable in the premises.

5. Upon the full discharge and satisfaction of
all the Lessor's obligations under the Security Documenta-
tion, this Assignment and all rights herein assigned to
the Vendor shall terminate, and all estate, right, title
and interest of the Vendor in and to the Lease shall revert
to the Lessor.

6. On each Closing Date [(as defined in the Secur-
ity Documentation) the Lessor will furnish the Vendor with
an opinion of counsel that this Assignment has been duly
authorized, executed and delivered by the Lessor and is



a'legal»and,valid agréementvbinding on the Lessor.

7. The Lessor w1ll, from tlme to tlme, do and per-
form any other act and will execute, acknowledge, deliver and
file, register, deposit and record {(and will refile, reregis-
ter, rerecord or redeposit whenever required) any and all
further instruments required by law or reasonably reguested
by the Vendor. in order to confirm or further assure the inter-
est of the Vendor hereunder.

8. The Vendor may a551gn all or any of the rights
assigned to it hereby or arising under the Lease, including,
without limitation, the right to receive any Payments due or
to become due. In the event of any such assignment, any such
subsequent or successiveée assignee or assignees shall, to the
extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligations of the Vendor hereunder.

9. This Assignment shall be governed by the laws
of the State of Arizona, but the parties shall be entitled
to all rights conferred by Section 200 of the Interstate Com-
merce Act.

: 10. The Lessor,shall cause- copies of all notices
received in connection with the Lease and all payments here-
under to be promptly delivered or made to the Vendor at its.
address set forth in Article 22 of the Security Documentation,
or at such other address as the Vendor shall designate.

11. The Vendor hereby agrees with the Lessor that
the Vendor will not, so long. as an event of default under the
Secur ity Documentation has not occurred and is not then con-
tinuing, exercise or enforce, or seek to exercise or enforce,
or avail itself of, any of the rights, powers, privileges,
authorizations or benefits assigned and transferred by the
Lessor to the Vendor by this Assignment,- except the right
to receive and apply the Payments as prov1ded in Paragraph 1
hereof. :

'

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed in their respective corporate
names by officers thereunto duly authorized, and their

respectlve corporate seals to be affixed and duiy attested,



all as bf the date first above written,

EXCHANGE NATIONAL BANK OF CHICAGO,
as Trustee,

[Corporate Seal] by

Attest: ' / Vice President

Assistant Trust Officer

AMERICAN NATIONAL BANK & TRUST
COMPANY OF CHICAGO, as Agent,

[Corporate Seall] by

Attest: : Vice President

Assistant Secretary



STATE OF ILLINOIS,)
) ss.:

COUNTY OF COOK, )

On this day- of ‘ 1975 before me per-
sonally appeared » to me per-
sonally known, who, belng by me duly sworn, says that he is

Vice President of EXCHANGE NATIONAL BANK OF CHICAGQO, that
one of the seals affixed to the féoregoing instrument is the
corporate seal of said national bank and that said instru-
ment was signed and sealed on behalf of said national bank
by authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said national bank.

Notary Public

[Hotarial Seal]

My Commission expires



STATE OF ILLINOCIS,) .
] ss.:
COUNTY OF COOK, )

On this day of ' 1975, before me per-
sonally appeared -+ to me per-
sonally known, who, being by me duly sworn, says that he is
a Vice President of AMERICAN NATIONAL BANK & TRUST COMPANY
OF CHICAGO, that one of the seals affixed to the foregoing
instrument is the corporate seal of said national bank and
that said instrument was signed and sealed on behalf of
said national bank by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said national bank.

- Notary Public

[Notarial Seal]

My Commission expires






Annex E to
Conditional Sale Agreement

LESSEE‘S CONSENT AND AGREEMENT .

The under51gned APACHE RAILWAY COMPANY, an Arizona
corporatlon {hereinafter called the Lessee), the lessee named
in the Lease (hereinafter called the Lease) referred to in
the Assignment of Lease and Agreement dated as of August 1,
1975 (hereinafter called the Lease Assignment), between
EXCHANGE NATIONAL BANK OF CHICAGO, acting as Trustee under a
Trust Agreement dated as of August 1, 1975 (sucih agreement
being hereinafter called the Trust Agreement and said bank
being hereinafter called the Lessor), with the parties named
therein (hereinafter called the Beneficiaries), and AMERICAN
NATIONAL BANK & TRUST COMPANY OF CHICAGO, as Agent (hereinafter
called the Agent) under the Finance Agreement referred to
in the Lease Assignment, hereby (a) acknowledges receipt
of a copy of the Lease Assignment and (b) consents to all
the terms and conditions of the Lease Assignment.

As an inducement to the Investor, a party to the
Finance Agreement (a copy ‘of which has been delivered to
the Lessee), to invest in the Conditional Sale Indebtedness,
as that term is defined in the Conditional Sale Agreement
referred to in the Lease Assignment, pursuant to which the
Lessor is financing its purchase of units of railroad equip-
ment (hereinafter called the Units), which Units the Lessor -
is leasing to the Lessee pursuant to the Lease; as an induce-
rent to the Lessor to enter into the Lease; as an inducement
to ACF INDUSTRIES, INCORPORATED (hereinafter called the
Builder), to enter into the Conditional Sale Agreement; and
in consideration of other good and valuable consideration,
the Lessee agrees that:

(1) it will pay all rentals, casualty payments,-
liquidated damages, indemnities and other moneys pro-
vided for in the Lease (which moneys are hereinafter
called the Payments) due and to become dve .under the
Lease in respect of the Units leased thereunder,
directly to the Agent, the assignee named in the Lease
Assignment, at 33 North LaSalle Street, Chicago, Illinois
60690, Attention of Corporate Trust Department (or at
such other address as may be furnished in writing to
the Lessee by the Agent); it being hereby agreed that



the obligation of the Lessee to pay all the aforesaid
Payments is absolute and unconditional except as provided
in § 4 of the Lease; : '

(2) . the Agent shall be entitled to the benefits
of, and to receive and enforce performance of, all the
covenants to be performed by the Lessee under the Lease
as though the Agent were named therein as the Lessor;

(3) the Payments due hereunder shall not be subject
to any right of setoff or counterclaim or other defense
which the Lessee might have against the Lessor or other-
wise, and the payment thereof to the Agent shall be
final and shall not be subject to, and the Lessee hereby
agrees to indemnify the Agent against, any liens, charges,
security interests or claims of any nature whatsoever
resulting from a breach by the Lessee of its obligations
under the Lease prior to or pari passu with the right
of the Agent to apply such payments as provided in
the Lease Assignment; .

{4) the Agent shall not, by virtue of the Lease
Assignment or this Consent and Agreement, be or become
subject to any llablllty or obllgatlon under the Lease-
or otherw1se-

{5) the Lease shall not, without the prior written
consent of the Agent, be terminated or modified, nor
shall any action be taken or omitted by the Lessee the
taking or omission of which might result in an altera-
tion or impairment of the Lease or the Lease Assignment
or this Consent and Agreement or of any of the rlghts
created by any thereof; and

(6) 1if any Units shall be excluded from the Condi-
tional Sale Agreement pursuant to Article 4 thereof,
then the Lessee shall be obligated to purchase such
Units and pay the full purchase price therefor, deter-
mined as provided in the Conditional Sale Agreement,
such payment to be in cash on the delivery of such
Units, either directly or, in case the Lessee shall
arrange therefor, by means of a conditional sale agree-
ment, egquipment trust or such other appropriate method
of financing as the Lessee shall determine and as shall
" be reasonably acceptable to the Builder.

Thls Consent and Agreement, when accepted by the



Bgent, the Lessor, and the Builder by signing the acceptance
at the foot hereof, shall be deemed to be a contract under
the laws of the State of Arizona and, for all purposes, shall
he construed in accordance with the laws of said State.

nNated: August 1, 1975

APACHE PAILWAY COMPANY,

by

Vice President
[Corporate Seall

Attest:

Assistant Secretary

The fore901ng Consent and Agreement is hereby
accepted, as of the first day of August 1975.

AMERICAN NATIONAL BANK & TRUST
COMPARY OF CHICAGO,
as- Agent,

by

Vice President

EXCHANGE NATIOWAL BANK
OF CHICAGO, as Trustee,

Senior Vice President

ACF INDUSTRIES, IMCORPORATED,

by

Vice President



STATE OF ARI‘ZONA, )
} ss.:
COUNTY OF NAVAHO,)

On this day of 1975, before me
personally appeared , to me per-
sonally known, who, being by me duly sworn, says that he
is a Vice President of APACHE RAILWAY COMPANY, that one
of the seals affixed to the foregoing instrument is the
corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by author-
ity of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Pubhlic

[Notarial Seal]

My Commission expires



Annex F to
Conditional Sale Agreement

GUARANTY AGREEMENT

GUARANTY AGREEMENT dated as of August 1,
1975, among SOUTHWEST FOREST INDUSTRIES, INC.,
a Nevada corporation (hereinafter called the
Guarantor), EXCHANGE NATIONAL BANK OF CHICAGO,
acting as Trustee (hereinafter called the
Lessor) under a Trust Agreement dated as of
the date hereof with the parties named therein
(hereinafter called the Beneficiaries), and
AMERICAN NATIONAL BANK & TRUST COMPANY OF
CHICAGO, acting as agent (hereinafter called
the Agent) pursuant to a Finance Agreement
‘dated as of the date hereof (herein after
called the Finance Agreement), among the Agent,
Apache Railway Company (hereinafter called
the Lessee) and the investor referred to therein
{hereinafter called the Investor).

WHEREAS the Lessor has entered into a Conditional
Sale Agreement dated as of the date hereof (hereinafter
called the Conditional Sale Agreement), with ACF Industries,
Incorporated (hereinafter called the Builder), providing for
the sale to the Lessor of such units of railroad equipment
(hereinafter called the Units) described in Annex B to the
Conditional Sale Agreement as are dellvered to and accepted
by the Lessor thereunder;

WHEREAS the Builder has assigned its interests in
the Conditional Sale Agreement to the Agent, acting under the
Finance Agreewent pursuant to an Agreement and Assignment
dated as of the date hereof (here1nafter called the Assign-
ment):

WHEREAS the Lessor and the Lessee, a subsidiary of
the Guarantor, have entered into a Lease of Railroad Eauipment
dated as of the date hereof {hereinafter called the Lease),
providing for the leasing by the Lessor to the Lessee of
the Units;

WHEREAS the Lessor has assigned the Lease to the
Agent pursuant to an Assignment of Lease and Agreement dated
as of the date hereof (hereinafter called the Lease Assign-
ment), by and between the Lessor and the Agent, and the
Lessee has consented to the assignment of the Lease to the -
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Agent by -execution of the Lessee's Consent and Agreement’
dated as of the date hereof (hereinafter called the Con-
sent), and in connection with such Consent has agreed to pay
to the Agent the Payments (as defined in the Consent); and

WHEREAS as an inducement .to the Lessor to enter
into the Lease with the Lessee and to lease *he Units, or
any of them, to the Lessee and as an inducement to the
Investor, party to the Finance Agreement (a copy of which
has been delivered to the Guarantor), to invest in the Con-
ditional Sale Indebtedness (as defined in the Conditional
Sale Agreement) pursuant to which the Lessor is financing
its purchase of the Units, the Guarantor has agreed to guar-
antee as hereinafter provided all obligations and covenants
of the Lessee under the Lease and the Consent;

NOW, THEREFCRE, in consideration of the premises
-and the execution and delivery of the Lease and the Finance
Agreement and of other good and valuable consideration and
the covenants hereinafter mentioned to be kept - and porformea,
the parties hereto agree as follows:

, 1. The Guarantor hereby unconditionally guarantees
to the Lessor and the Agent the due and punctual payment by
the Lessee of all rentals, casualty payments, liquidated dam-
aces, indemnities and other moneys provided for in the Lease
due and to be due under the Lease, including any renewal
or extension thereof, in respect of the Units thereunder,
and to the Aagent the due and punctual payment of all Payments
provided for in the Consent, due and to become due under
the Consent, and the -due and punctual performance of all
other obligations of the Lessee under the Consent, and to
the Lessor and the Agent the due and punctual performance
of all oblications of the Lessee under the Lease, including
any renewal or extension thereof, and to the Builder, as
third party beneficiary, the due and punctual performance
of the obligations of the Lessee to the Builder under the
Consent. This Aagreement shall not be revoked during the
term of the Lease or any renewal or extension thereof.

The Guarantor unconditionally agrees that, whenever
an attorney is used to enforce this Agreement or to enforce,.
declare or adjudicate any riahts or obligations under this
Agreement, whether by suit or by any other mears whatsoever,
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and prov1ded that the LeSSOr or Agent is. afforded or granted
any relief, full or partial, all reasonable costs and fees
of such attorney shall be payable by the Guarantor.

2. The Guarantor hereby agrees that its cbliga-
tions hereunder shall be unconditional (and shall not be sub~
ject to any defense, setoff, counterclaim or recoupment what-
soever) irrespective of the genuineness, - validity, regularity
or enforceability of the Lease, the Consent or this Agreement
or any conduct of the Lessee and/or the Lessor which might
constitute a legal or equitable discharge of a surety or
guarantor and irrespective of any circumstances which might
limit the recourse of the Agent or the Lessor to the Lessee
{including but not limited to any action against the Lessee
under any. bankruptcy,'reorqanization'or insolvency proceed-
ings). fThe Guarantor hereby waives d1l1gence, presentment,
demand for payment, notice of dishonor and protest. No waiver
by the Lessor of any of its rights hereunder or under the
Lease and no action by the Lessor to.enforce any of its rights
hereunder or under the Lease or failure to take, or delay
in taking, any such action shall affect the oblxgatlons of
the Cuarantor hereunder. :

"No agreement, unless in‘'writing and signed by the
Lessor, and no course of dealing between the Lessee and/or
the Guarantor and the Lessor shall be effective to change
or modify or to dlscharge in whole or in part this Agreement.
Ho consent or waiver of any rights or powers of the Lessor
shall be.valid unless in writing and signed by the Lessor.

The Lessor may, without notice to the Guarantor,
renew, extend or modify any of the Lessee's obligations with-
out affecting the Guarantor's. 11ab111ty hereunder, whlch
shall be total and absolute.

The Guarantor waives any right to require that any
action be brought against the Lessee or any other person
before proceeding against the Guarantor hereunder. This
Agreement shall not be limited to any specific time or period.
Any final judgment recovered by the Lessor against the Lessee
with respect to an obllgatlon of the Lessee under the Lease
shall be conclusive against the Guarantor insofar as it
relates to the payment of money regardless of whether the
Guarantor was joined as a party to the action. The Lessor
shall use best efforts to give reasonable notice to the Guar-
antor of the institution by it of any proceedings against the
Lessee; provided, however, thatvnotwithstandinq any failure




to give such notice the obligations of the Cuarantor hereunder
shall not be affected.

3; The Guarantorvhereby acknowledges that it has
received copies of the Lease, the Conditional Sale Agreement,
the Assignment, the Lease Assignment and the Consent and is
fully aware of all the terms and conditions of each such
agreement.

The obllgatlons of the Lessor and the Agemt Ccreated
under the documents referred to in the precedina paragraph
shall conclusively be presumed to have been created, con-
tracted. or incurred in reliance upon, among other thlnqq,
this Aqreement. . :

, 4. ‘Each reference herein to the Lecsee shall be
deemed to include its successors and assigns. Each reference
herein to the Lessor, the Agent and the Builder shall be
deemed to include their respective successors and assigns,
it being further understood and agreed that as used herein
the term "Lessor™ also means the Beneficiaries. Each refer-
ence herein to the Guarantor shall be deemed to include the
legal representatives, successors and assigns of the Guaran-
tor, all of whom shall be bound by the provisions of this
Acreement. :

5. This Agreement shall in all réspecté be gov-
erned by and construed in accordance with the laws of the
State of Nevada.

IN WITNESS WHEREOF, the parties, each pursuant to
due corporate authority, have caused these presents to be
signed in their respective corporate names by duly authorized
officers and their respective corporate seals hereunder to
be affixed and duly attested, as of the date first above
written,

SOUTHWEST FOREST INDUSTRIES, INC.,

by

[Corporate Seall ' A - VicerPresidenf

Attest:

Assistant Secretary



EXCHANGE NATIONAL BANK OF
CHICAGO, as Trustee,

by

w

" Senior Vice President
[Corporate Seal]

Attest:

Assistant Trust Officer

AMERICAN NATIOMNAL BANK & TRUST
COMPANY OF CHICAGC, as Agent,

by.

Vice President
[Corporate Seal]

Attest:

“Assistant Secretary



STATE OF ARIZONA, )
’ ) §8,:
COUNTY OF HARICOPA,)

On this day of 1975, before me person—
ally appeared ’ :  to me personally known,
who, being by me duly sworn, says that he is a Vice President
cf SOUTHWEST FOREST INDUSTRIES, INC., that one of the seals
affixed to the foregoing instrument is the corporate seal of
seid corporation and that said instrument was signed and
sealed on behalf of said corporation by authority of its
3oard of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act and deed of said
corporation. o

Notary Public
[Notarial Seal]

My Commission expires



STATE OF ILLINOIS,)

) ss,:
COUNTY OF COOK v)
_ Onvtﬁié day of ' 1975, before me per-
sonally appeared y tOo me personally known,

who, being by me duly sworn, says that he is a Vice President
of EXCHANGE NATIONAL BANK OF CHICAGO, that one of the seals
affixed to the foregoing instrument is the corporate seal of
said national bank and that said instrument was signed and
sealed on behalf of said national bank by authority of its
Board of Directors,. and he acknowledged that the execution

cf the foregoing instrument was the free act and deed of

said national bank.

Notary Public
[Notarial Seal]

My Commission expires



' STATE OF ILLINCIS, )
} ss,;%
COUNTY OF COOK , ) "

~ On this - day of 1975, kefore me per-
sonally apreared , to me personally known,
who, being by me duly sworn, says that he is a Vice President
of AMERICAN NATIONAL BANK & TRUST COMPANY OF CHICAGD, that
one of the seals affixed to the foregoing instrument is the
corporate seal of said bank and that said instrument was
signed and sealed on behalf of said bank by authority of its
"Board of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act aund deed of said
bank. .

Notary Public
[Notarial Seal]

My Commission expires



