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INTERSTATE COMMERCE COMMISSION

AGREEMENT AND ASSIGNMENT
Dated as of September 1, 1975
between

GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISIOQN)

and

FIRST SECURITY BANK OF
UTAH, NATIONAL ASSOCIATION, as Agent




. AGREEMENT AND ASSIGNMENT dated as of
September 1, 1975, between GENERAL MOTORS
CORPORATION (ELECTRO-MOTIVE DIVISION) {(here-
after called the Builder) and FIRST SECURITY
BANK OF UTAH, NATIONAL ASSOCIATICON, acting '
not in its individual capacity but solely as
Agent under a Participation Agreement dated
as of the date hereof (hereinafter called
the Participation Agreement), a copy of which
has been delivered to the Builder, said Agent,
as so acting, being hereinafter called the
Assignee.

WHEREAS the Builder and The Fifth Third Leasing
Company (hereinafter called the Vendee) have entered into a
Conditional Sale Agreement dated as of the date hereof (here-
inafter called the Conditional Sale Agreement) covering the
construction, sale and delivery, on the conditions therein
set forth, by the Builder and the purchase by the Vendee
of the railroad equipment described in Annex B to the Con-
ditional Sale Agreement (said eguipment being hprelnafter
called the Eqguipment); and

‘WHEREAS the Vendee and The Cleveland Electric Illumin=~
ating Company (hereinafter called the Lessee) have entered
into a Lease of Railrcad Equipment dated as of the date hereof
(hereinafter called the Lease) providing for the lease to
the Lessee of the Equipment; :

NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT
{hereinafter called this Assignment) WITNESSETH: that in
consideration of the sum of One Dollar ($1.00) and other
good and valuable consideration paid by the Assignee to
the Builder, the receipt of which is hereby acknowledged,
as well as of the mutual convenants herein contained, the
parties hereto agree as follows:

SECTION 1. The Builder hereby assigns, transfers
and sets over unto the Assignee, its successors and assigns:

(a} all the right, title and interest of the Builder
in and to each unit of the Equipment when-and as_sever-
ally delivered to and accepted by the Vendee, subject
to payment by the Assignee to the Builder of the amount



- reqguired to be paid pursuant to Section 4 hereof;

(b) all the right, title and interest of the Builder
in and to the Conditional Sale Agreement (except the
right to construct and deliver the Equipment and the -
right to receive the payments specified in subpara-
graph (a) of the third paragraph of Article 4 thereof
and reimbursement for taxes paid or incurred by the
Builder), and except as aforesaid in and to any and
all amounts which may be or become due or owing to the’
Builder under the Conditional Sale Agreement on account
of the indebtedness in respect of the Purchase Price
(as defined in the Conditional Sale Agreement) of the
Equipment and interest thereon, and in and to any other
sums becoming due from the Vendee under the Conditional
Sale Agreement, other than those hereinabove excluded;
and :

(¢) except as limited by subparagraph {b) of this
paragraph, all the Builder's rights, titles, powers,
privileges and remedies under the Conditional Sale
Agreement;

without any recourse hereunder, however, against the Builder
for or on account of the failure of the Vendee to make any
of the payments provided for in, or otherwise to comply with,
any of the provisions of the Conditional Sale Agreement,
provided, however, that this Assignment shall not subject
the Assignee to, or transfer, or pass, or in any way affect
or modify, the obligations of the Builder to deliver the
Eguipment in accordance with the Conditional Sale Agreement
or with respect to its warranties and agreements referred

to in Article 13 of the Conditional Sale Agreement or relieve
the Vendee from its obligations to the Builder contained

in Articles 2, 3, 4, 6 and 13 of the Conditional Sale Agree-
ment, it being understood and agreed that, notwithstanding
this Agreement, or any subsequent assignment pursuant to

the provisions of Article 14 of the Conditional Sale Agree-~
ment, all obligations of the Builder to the Vendee with .
respect to the Egquipment shall be and remain enforceable

by the Vendee, its successors and assigns, against and only
against the Builder. 1In furtherance of the foregoing
assignment and transfer, the Builder hereby authorizes and-
empowers the Assignee in the Assignee's own name, or in the
name of the Assignee's nominee, or in the name of and as
attorney, hereby irrevocably constituted, for the Builder,
to ask, demand, sue for, collect, receive and enforce any




and all sums to which the Assignee is or may become entitled
under this Assignment and compliance by the Vendee with the

terms and agreements on its part to be performed under the

" Conditional Sale Agreement, but at the expense and liability
and for the sole benefit of the Assignee. '

SECTION 2. The Builder agrees that it shall con-
‘uct the Equipment in full accordance with the Conditional
e Agreement and will deliver the same upon completicon
to the Vendee in accordance with the provisions of the Con-
ditional Sale Agreement; and that, notwithstanding this
Assignment, it will perform and fully comply with each of
and all the covenants and conditions of the Conditional
Sale Agreement set forth to be performed and complied with
by the Builder. The Builder further agrees that it will
warrant to the Assignee and the Vendee that at the time
of delivery of each unit of the Equipment under the Condi-
tional Sale Agreement it had legal title to such.unit and
good and lawful right to sell such unit and that such unit
was free of all claims, liens, security interests and other
encumbrances of any nature except only the rights of the
Vendee under the Conditional Sale Agreement and the rights
of the Lessee under the Lease; and the Builder further agrees
that it will defend the title to such unit against the demands
of all persons whomsoever based on claims originating prior
to the delivery of such unit by the Builder under the Conditional
Sale Agreement; all subject, however, to the provisions of
the Conditional Sale Agreement and the rights of the Vendee
thereunder. The Builder will not deliver any of the Equipment
to the Vendee under the Conditional Sale Agreement until :
the Conditional Sale Agreement and the Lease have been filed
and recorded in accordance with the provisions of Article 18
of the Conditional Sale Agreement {(the Builder and its counsel
being entitled to rely on advice from special counsel for
the Assignee that such filing and recordation have occurred).

SECTION 3. The Builder agrees with the Assignee
that in any suit, proceeding or action brought by the Assignee
under the Conditional Sale Agreement for any instalment :
of, or interest on, indebtedness in respect of the Purchase
Price of the Equipment or to enforce any provision of the
Conditional Sale Agreement, the Builder will indemnify,
protect and hold harmless the Assignee from and against all
expenses, loss or damage suffered by reason of any defense,
setoff, counterclaim or recoupment whatsoever claimed by the
Vendee or the Lessee arising out of a breach by the Builder
of any obligation with respect to the Eguipment or the manu-



facture, construction, delivery or warranty therecf, or by
reason of any defense, setoff, counterclaim or recoupment
whatsoever arising by reason of any other indebtedne or
liability at any time owing to the Vendee or the Lessee by
the Builder. The Builder's obligation so to indemnify, pro-
temt and hold harmless the Assignee i3 conditional upon (a)

the I ﬁignee's timely motion or other appropriate action, on
the ba is of Articl@ 14 of the Conditional Sale Agreement,

Lo wtrlkﬁ any defens setoff, counterclaim or recoupment
asserted by the andee or the Lessee in any such suit, pro-
ceeding or action and (b) if the court or other body having
jurisdiction in such suit, proceeding or action denies such
motion or other action and accepts such defense, setoff,
counterclaim or recoupment as a triable issue in such suit,
mr)w" ding or action, the Assignee's prompt notification to
uilder of the asserted defense, setoff, counterclaim or
4 ant  and fhu Assignee's giving the Bullﬂwr the right,
@t the Builder's expense, to compromise, settle or defend
against ﬁuch_defense, setoff, counterclaim or recoupment.

Except in cases of articles or materials specified-
by the Vendee or the Lessee and not manufactured by the
Builder and in cases of designs, systems, processes, formulae
or combinations specified by the Lessee and not developed
or purported to be developed by the Builder, the Builder
agrees, except as otherwise specifically provided in Annex
A to the Conditional Sale Agreement, to indemnify, protect
and hold harmless the Assignee from and against any and
all liabiiity,'claimﬁ, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Assignee or its assigns because
of the use in or about the construction or operation of
any of the Equipment of any design, system, process, formula,
combination, article or material which infringes or is claimed
to infringe on any patent or other right. The Assignee
will give prompt nmtlmw o rhﬁ Hujldﬁr of any claim actually
known to the i hich ) il mpmn any such alleged
infringeme I he right, at the
Huvﬁdumwﬂ @Mpe to Pﬂmprum ?ew gettle or defend against

guch c. | Thw ﬂul]ﬂ@r agrees that any amounts g !
tm it by the Vendee or the Lessee with respect to the Eguip-
ment, whether pursuant to the Conditional Sale. Agreement

or otherwise, not hereby assigned to the Assignee, shall
not be secured by any lien, charge or security interest

upon the Equipment or any unit thereof.

SECTION 4. The Assignee, on each Closing Date
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{a) a bill or bills of sale from the Builder to
the Assignee transferring to the Assignee the security
interest of the Builder in such units, warranting to
the Assignee and to the Vendee that, at the time of
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all persons whomsoever based on claims originating pric
to the delivery of such units by the Builder under the
Conditional Sale Agreement:
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IN WITNESS WHEREDR, the parties hwrﬁto, each pursu-
- to due corporate aunthority, have caus this instrument
to be executed in their respective corporate names by duly




authorized offi ls, and their res pwmwuwm QO
‘ be hereunto affixed and duly attested, all
first above written. :

the date

GENERAL MOTORS CORPORATION
{ELECTRO=-MOTIVE DIVISIC

P

Vice
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[Corporate Seal]

FIRST SECURITY BANE OF UTAH,
NATIONAL ASSOCIATION, no t in its
individual capacity but solely
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Author iz




STATE OF TLLINOIS,

COUNTY OF COOK,

1975, before me per-
s LO

sworn, says that he

ATION (ELECT .

3 to the
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ol on behalf of said
irectors, and he
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[Motarial Seal)

My Commission expires JULY 11, 1976



STATE OF UTAH, )
} 88,

COUNTY OF SALT LAKE, )

On this 249w day nE Efﬁmﬂh ----- ' 1975, before me per-
sonally appe 'ﬂﬁ:hm}* s u%MAMJ ¢ bO
me personally known, who being by me ¢ sworn, says b ;
he is an Authorized Officer of FIRST & RITY BANK QF UT
NATIONAL ASSOCIATION, that one of the seals affixed to thw
foregoing instrument is the seal of said association,

said instrument was signed and sealed on behalf of said
. tion by authority of its Board e irectors, and
acknowledged that the execution of the
the fr act and deed of saild associat
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