RECORDATION OF LEASE
'OF RAILROAD EQUIPMENT

June 4, 1979

e TJUN 519793 50 Py

Secretary of the Interstate - IR 5.9,9 e SOFWﬂ
Commerce Commission . INTERSTATE COMMERCE COMMISSION

Washington, D.C. 20423 : - e

Dear Secretary:

- Pursuant to T1tle 49 Sectlon 11303 U. s.C. leoll
Leas1ng Company, a party to the lease hereinafter mentloned
"is submitting herewith for recordation three copies of the
lease dated June 4, 1979, each bearing original signatures
- -~.and” all of which have been acknowledged pursuant to the
. .requirements of 49 CFR 1116.3. - In accordance with 49 CFR
-1116.4, we furnish the following information:

Lessor: Arthur Temple, III, P. O. Box 430, Diboll,
Texa5‘75941. C .

- .Lessee: Diboll Lea51ng Company, P. 0. Box 636,
~D1boll Texas Xas 75941.

Egglgment Ten (10) 70~Ton, 50'6" Slngle Sheath
Boxcars with Single 10' Sliding Doors centered on each car,
Nailable Steel Flooring, Lading Anchors, AAR Plate “CY, '
manufactured by FMC Corporation, Portland, Oregon, A.A.R.
Mechanical Designation XM, bearing reporting marklngs and
identifying marks TSE 5041 through ‘TSE 5050, inclusive,
including appurtenances and additions thereto.

: We are also enclosing herewith a cashier's check
fin the: sum of $50.00 to cover the filing cost. :

We request that the lease be duly recorded and
' returned to the follow1ng attorneys

”Zeleskey, Cornellus,
- Hallmark & chks@@?ﬁﬁ§‘§§do 434

P. O. Drawer 1728.
Lufkin, Texas 75901 | ¢ NN
Attention: Jack D. ﬁ &H 8 9 Q r

EINELENE



cC:

cC:

appreciated
Yours truly,»v_;;'
DIBOLL LEASING COMPANY
C. Tom Sumner;
. President.
cc: Mr. Jack D. Hicks

Zeleskey, Cornelius, Rogers,
Hallmark & Hicks.

P. O. Drawer 1728

Lufkin, Texas 75901

Mr. wWard R. Burke

. Burke, Leach & Sloan.

P.O. Box 777
Diboll, Texas - 75941

Mr. Ira D. Einsohn -

Gardere, Wynne, Jaffe & DeHay

1700- Republic National Bank Bldg
Dallas, Texas 75201 -

Your attention to the foreg01ng matter will be



h““’ ._

RECORDATION Ns' 0 4 4 z‘lled 1425

esressersens

JUN 51979-3 50 PM
INTERSTATE COMMERCE COMMISSION

A LEASE BETWEEN

ARTHUR TEMPLE, III

DIBOLL LEASING ‘ COMPANY



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.

I NDEX

SCOPE OF AGREEMENT

TERM.

SUPPLY PROVISIONS.

RENTALS .

REQUISITION BY GOVERNMENTAL AUTHORITY.
TAXES AND LIENS. . .

MAINTENANCE AND OTHER CHARGES.
POSSESSION AND USE. .

EQUIPMENT TO BE IDENTIFIED

RAILROAD MARKiNGS AND RECORD KEEPING

' ASSIGNMENT OR SUBLEASE BY DIBOLL. .

ASSIGNMENT BY LESSOR

' GOVERNMENTAL AND INDUSTRIAL REGULATIONS.

INDEMNITY .

DEFAULT.

EARLY TERMINATION.
TERMINATION.

REPRESENTATIONS, WARRANTIES AND COVENANTS.

INSPECTION

 LESSOR'S PERFORMANCE OF DIBOLL'S OBLIGATIONS .

MISCELLANEOUS .
A. Binding Effect.

‘B. Other Documents

10
10
11
12
14

15

.17

17

. 18

18
19
19

19



e

No Partnership.

“Waiver.

Situs

‘Notices

Severability.

Amendments.

Paragraph Headings.

Counterparts.

19

19

20

20

20

20

21

21



" " LEASE AGREEMENT

THIS LEASE AGREEMENT, made as of this. 4th day of June,
1979, between ARTHUR TEMPLE, III, whpse address is P. 0. Box 430,
Diboll, Téxaé 75941, herein referred to as "Lessor," and DIBOLL
LEASING COMPANY, a private corporation with its principal office :
"and plaée of‘businéss.in the City of Diboll, Angelina County, |
.Texas( herein referred to as "Diboll". | |

WITNESSETH:

1. - SCOPE OF AGREEMENT

.Af ‘Lessor agrees to lease to Diboll, and Diboll agrees.
to lease from-Lessor, the railroad boxcafs described in the lease
' Schedule executed by the parties conéurrently herewith or hereafter
and made a part of this Agreement, the railroadlboxcars described
in the Schedule»hefeinafter referred to Singularly as the "Boxcar'
or collectively as the "Boxcars". Thé.word "Schedule" as used
herein includes the Schedﬁlé or Schedules eiecuted_herewith and
any additional Schedules and amendments thereto, each of which
when signed by both parties shall be'a part of this Agreement.

B. It is the intenﬁ of the parties to this Agreement |
that Lessor shall at all times be and femain the lessor of all
Boxcars. Diboll agrees that,if'will at no time take any action
or file any document which is inconsistent with the foregoing
intent and that it will take_suéh action and execute such documents

as may be necessary to accompliSh this intent.



c. It is further understopd that the Boxcars herein
'ieased are-sﬁbject to a pufchase_monéy'Lien in favor of Republic
Natiqnal Bank of Dallas, and Diboll doesfhereby expressly acknowl-
.edge‘such purchase money lién. .And, except for such-purchase
monéy lien,.ﬁiboll, at its expense, will protect and defend
Lessbr‘s title to the Boxcars'and willlkeép the Boxcars free and
clear from any and ailvliens, cléims, encumbrances and legal
processes of Diboll'é creditors.

| | D. Diboll'shall éxecute and deliver to Lessor, upon
Lessor's request, such'instrument and assurances as Lessor deems
necessary for the confirmafion or pérfection of this Lease and
Lessqr‘s rightsvhereunder._ In furthefance thereof, Lessor,may.
.filevdr fécord this Lease so as to dgive notice to any interested
"party. Any such filing or recording:shall not be deemed evidence
of any ihtentvto-create a security'interest under the Uniform
Commercial Code.

E. The’equipment is and shall remain personal property
and hot part of any real estate. Upon the expiration or termination
- of this Lease as to”any of the Bbxcars,»Diboll agrees to.return
-each ofbthe Boxcars.in-good working order, ordinary wear and téar
ekcepted, fréé from all chérges and liens which may result from
any act or default of Diboll,-to Lessor at the place where. the
rent is.paid} or to such other place as Lessor and Diboil agree
dpon,‘complete with all parts, equipment, and éccessorigs with
- which the Boxcar was originallyvequippedlof which had been added

 during the term of the Lease.



F. Diboll shall.have n0-bption>to purchése or other-
wise acquire title to or_ownefship of any of the Boxcars and -
shall have'gnly the right to‘usé the same ﬁnder aﬁd subject to
the terms and provisions of this Lease.

L i .,,

~A. The térm'ofithis Lease shall be for a period of one
' hundred»twentyjfive (125) months cbﬁmehcing June l,.l979,‘and
-terminating on the Blsf day.of Octqbef; 1989.

B. Diboll shall have ng option_tolrenew or extend the

' Lease term.

‘3.‘ SUPPLY PRGVISIONS' _

| A; It is acknowledged by Dibbll that the Boxcars are
‘being ﬁurchased by Lessor from FMC Corporation ("FMCY") pursuant
to specificétionS»approved 5y Texas Southeastern Railroad Company
("TSE"); that each of the BQXCars wil1 be delivered to Lessor'for.
‘acceptance by FNMC at Portland, Oregon.

B. Lessor or his represéntative will inspect each. of
the Boxcars tendered by FMC for-delivery to Diboll. Prior to
such inspection, hoﬁever; Diboll shall confirm in writing to
Lessor that the sample Boxcar which will be madé available for
Diboll's inspection pfior to the commenceﬁent of_delivéries
conforms to the specifications.of the equipment agreed to by

Dibdll. Upon such'abproval byADiboll and Lessor's déterminatiom
that the Boxcars conforms to the spéCifications approved by TSE

and to all applicable governmental requlatory specifications,



Diboll will accept,deiivery thereof at FMC’S facility in Portland,
Oregon, and shall notify Lessor in.writing of such acceptance.
;Eeoh of the Boxcars shall be deemed delivered to Diboll upon
aoceptance by Diboll. The Boxcars shall be moved by Diboll at no
cost to Lessor as soon after_ecceptance of deliverytby Diboll es
‘is Consisteﬁt with'mutual convenience and economy. Notwithstanding
that Diboll may nét have.immediate_physioal possession of the
.Boxcars leased hereunder, Diboll agrees to pay to Lessor the rent

set forth in this Agreement..

[

C. The- obllgatlon of Lessor to furnlsh the Boxcars
shall be subject to all causes reasonably beyond«the control of
Lessor, including, but not limited to, delays caused by fire,
labor - difficulties, delays of carriers and materialmen, or govern-
mental authority; and Lessor shall not be liable for any damages
'by reason of any,such’delay. |

-4. RENTALS

| A, Diboll'agrees to pay to Lessot or its assignee

(hereinafter collectively called "Lessor," except where the
context otherwise indicates) for said term or any portion thereof,
as reota}_for each Boxcar set forth in the‘Schedule, the sum of
_1$450.OO per mohth, the‘firstvrental-instellment for each Boxcar_‘

to become due and payable oo the 1lst day of October, 1979, or

‘the 1st day of the month following the expiration of one hundred
. twenty (120) days after leoll has accepted delivery of the Boxcar

-as provided in Paragraph 3A hereof, whichever occurs later 1f

- requested by Lessor, Diboll agrees to execute a statement in writing

as to the commencement date of the rental payment for each .of the

-4



Boxca;sAdeSCfibed iﬁ the Schedule. All rent shall be paid without
notice or demand and without abatement, deductions or setoff of

eny.amount whatsoever (except as othe1w1se prov1ded herein), at-

such addfess of Lessor as Lessor shall dllect

_B: In addition to thetmonthly rental provided in

‘Paragraph 4A hereof Diboll, es‘to each qualifying Boxcar, 1if

any, shall pay the follow1ng rental:

(1) The term ”lease year" shall mean any annual
period, commencing with the first day of the month which
coincides with the commencement of the term of this Lease,

~and ‘the first day of each succeeding year during the term of
thls Lease :

_ (2) In the event utilization of any Boxcar leased by
- Lessor to Diboll under the terms hereof exceeds 85% in any
" lease year following the first lease year of the term hereof
(such Boxcar being herein sometimes referred to as a
"Qualifying Boxcar") Lessor shall receive as to such-Quali~
fying Boxcar the following additional rental:

(1) As to any Qualifying Boxcar whose utilization
exceeds 95% in any such lease year following the first

- lease year, Lessor shall receive an additional $720.00;
and -

(ii) As to any'Qualifying Boxcar whose utilization
shall exceed 90% but shall not exceed.95%, Lessor shall
receive an additional $480.00; and

(iii) As to any Qualifying Boxcar whose utilization
- shall exceed 85% but shall not exceed 90% Lessor shall
receive an additional $240.00; :

(iv) It is understood by and between the parties
hereto that Diboll is contemporaneously herewith
~leasing unto Texas Southeastern Railroad Company 120
-boxcars, some of which are owned by Diboll and some of
which are owned by other lessors. For the purpose of
‘identification, such boxcars have been numbered and
marked "TSE 5001" through "TSE 5120." For convenience
and to insure that each owner of such boxcars parti-
cipates eguitably in any .additional rental resulting
from higher utilization of such cars, such parties have
entered into an agreement to pool all of such boxcars



for the purpose of determining utilization, the addi-
tional rental payments, if any, and the proration
thereof among such owners in proportion to the number
of boxcars owned. Such agreement provides for the
preparation of statements reflecting utilization of the
boxcars;  the maintaining of separate and accurate
records reflecting utilization; audit procedures, and
the like, the terms and conditions of which said agree-
ment are incorporated herein by reference and made a
palt hereof for all purposes

5. REQLJISITION BY GOVERNMEN'].AL AUTHORITY

Au' In the event that the Boxcars, or any of then,
shall be reQuisitioned cr'taken over for aJperiod which exceeds
the remaining term of this_Lease by any govsrnmental_authcrity
under the power of eminent domain or othefwise.durihg'the term of
this Lease/ this Lease shalllthefeupon terminate in respect to
such chcars or Boxcar, and Lessor shall be entitled to all sums
payable-by any gouefnmentai authority as compcnsation fof such
reguisition or taking of possession. | _

B. In the event that during the term of this Lease the
Boxcars;'or any of them{ are requisitioncd or taken by any govern-
mental authority under the power of eminent domain or otherwise
- for alpériodbwhich does not exceed the femaining term'of this.

o Lease, Diboll's dutyito pay renﬁ shall continue for the term
hereof, and leoll shall be entltled to receive and retaln for .
its own account all sums payable for any such period by such
governmental authority as compensation for requisition or taking
of possession of'such'Boxcars or Boxcar.

6.  TAXES AND LIENS

‘Diboll agrees to report and pay;'in addition to rent,



all ad valorem, sales, use, leasing, operatipn, excise, and»other
taxes with respect to the Boxcars, tpgether with any penalties,
fines, or interest thereon, and all duties, taxes, invesﬁment tax
credit reductions, and similar charges arising out of use of the

Boxcars outside the United States. Lessor agrees to reimburse

Diboll for all ad valorem taxes levied and imposed upon the

Boxcars by the State of Texas, its agents and instrumentalities.

Diboll agfees not to encumber or diSpose of this Lease or of any
of the BoxCéfs»or anylpart'of a_Boxcér or befmit.any encumbranée
or lien to be entered or leviéd‘upbn’any of the Boxcars. Diboll
will promptly; at 1ts expense, take suchvadtion as may be neces-
safy'tq.duly dischafge any such mortgage, pledge, lien, charge,
encumbrance, security interest, dr.claim.if the same shall arise
at any time. |

7. MAINTENANCE AND OTHER CHARGES

A. It is agreed by and beiween the partiés hereto that
Lessor will pay for_all.ordihary and necessary repairs, maintenance
~and serﬁiéing to the Boxcars. |
| - B. Excéptlas provided in.Subparagraph.7A above, Diboll
will pay all costs,‘expenses, fees aﬁd,charges incurred in connec-
~tion with the use and Qperation'of each of the Boxcars duriﬁg its
lease térm, inciuding all'major repairs which may.incre§S¢ the
useful life of the Boxcars. Title to anyvsﬁch alteratioﬁ, improve-

ment or addition shall be that of Lessor.



- 8. POSSESSION AND USE
V A. So lohg as Diboil éhéll not be in default under
this Agreement, Diboll shall be_entitled to the possession, use
énd quiet'enjoyment of the Boxcars in aécordante with the terms
of this Agreement and in fhe manner and to the exfent Boxcars are
_cﬁstomarily used_in the railrpad freight'busihess._ However,
Dibollfs rights shall be.subjecp to the rights of Republic National
Bank of Dallas, its succeésors or assigné,‘under any financing
égreement entered ihto by Lessor in connection with the acquisi-
tiqn of the Boxcars, i.é., upbn notice to Diboll from Republic
National Bank of‘Dallas, its successo?s-or‘assigns,.that an event
- of default has occurfed and is continuing under such financing
agreement, such party may ;eguire'that-all rent shall be made
directly'to such party énd/or that the Boxcars be returned to
such party. o
B. Diboll agrees to use the Boxcars within the bounda-

ries of the Continental United States (exclusive of Alaska and

Hawaii) and Canada.

9. EQUIPMENT TO BE IDENTIFIED 

Diboll shéll, upon the request of Lessor, and at 1its
- own expense firmly affix to the Boxcars, in a consﬁicqous place, -
such a decalcomania or metal plate as shall be supplied by Lessor
‘_showing Leésox, or-Lessor'stssignee (1f this Lease be assigned),

as the owner and LesSor of such Boxcars.



10.  RAILROAD MARKINGS AND RECORD KEEPING

A; Lessor and Diboll agree that on or before delivery
of any Boxcars to Diboll, said Boxcars will be lettered with the
raiirgad markings:of-Diboll or its permitted Assignee and may
also be marked‘with the namefand/or other insignia used by Diboll
or its permitted ASSignee Such name and/or'insignia shall
comply w1th all applicable regulations.

B. At no cost to Lessor, Diboll shall during the term
efnthis_Agreement_prepare'and file, or, when necessary, prepare
for Lessor's signatnre and filing, all documents relating to the
registration, maintenance end record'keeping functions involving
the Boxcars. Such documents shall include but are -not limited to
the following: .(i) appropriate AAR documents; (1i) registration
in the foieial Railway Equipment‘Register and. the Universal
‘Machine Language Equipment Register; and»(iii) such reports as
may be required from time to time by the ICC and/or'other regula-
itory‘agencies.‘. | |

C. Each Boxcar leased hereunder shall be registered at
no cost to Lessor’in tne Official Railway Equipment Register and
the ﬁniversal MaChine Language Equipment Register. Diboll shell
perform all reeord keeping functions related to the use of the :
Boxcars by Diboil.and other railroads in accordance with AAR
‘ Railroad Interchange Agreemente.and Rules, such as Car‘HireA
Reconeiliation. |

‘D.  All record keeping performed by Diboll hereunder

-and_ali record of payments, charges and correspondence related to



v

the Boxcars shall be separately recorded and maintained by Diboll
in a form suitable for reasonable inspection by Lessor from time
to. time during regular Diboll business hours. Diboll shall

supply Lessor suCh‘reports recording the use of the Boxcars as

Lessor may reasonably request;

11. - ASSIGNMENT OR SUBLEASE' BY DIBOLL '
- A. ,Dibdll{ during_the tefm hereof, shall haQe fhe
_right to assigh this'Léase or sublet all or any part ofvthe
Boxcars to Texas Southéastern.Railroad Company, herein sometimes
'feferred to as "TSE" or the ”Permittéd.Assighée". In such event,
~ the Permitted'Assignee.shall be'éntitied-to the possession, use
and quiet enjoyment of the Boxcars to the extent Boxcars are
customarily used in the failroad freight business and‘subject to
- the terms of this Agreement.
B. Notwithstanding anything to the contrary, 1in the
event of . any sﬁchlassignment or sublease by Diboll to TSE, Diboll
 shall-remain fuliy resbonsible ahd_liable on this Lease and shali
not be released from performing any of iﬁé terms, co&enants;
- provisions andAconditions. | |

12. ASSIGNMENT BY LESSCR

A. For the purpose of providing funds for fihanding
‘the purchése of the Boxéars, or for any other purpose, Dibbll
agrees.(é) that Lessor méy assign, sell or encumber all or any
other part of this Leasé Agreement, the Boxcars and the rental

payments hereunder and (b) in the event of any such assignment of

-10-



rental payments he;eunder and written notice thereof to Diboll,
to unconditionally pay directly to any such assignee all rentalc
'and otherrsuns‘due or to become due under this Lease Agreement.
Any such assignment shall be in respect of this Lease and/or the
rents and-Othéf sums due and to become due in respect of the
Boxcars, and may be either absolute or as collateral security for .
indebtedness of the Lessor.

B. No such’ a551gnee for collateral purposes shall be
obllgated to perform any duty, covenant or condition required to
be performed by the Lessor under. any of the terms hereof, but to
the contLary, leoll by its execution hereof acknowledges and
agrees that notwlthstandlng any such a551gnmcnt each and all such.
covenants, agreementé, representations_and Warranties ofvthc_
Lessof shall survive any‘such acsignment and éhall ne and remain
the sole'liabillty of tne Lessor, his successors, helrs and
: assigns. | _

| - C. LESSOR AND/OR LESSOR S ASSIGNEE MAKES NO WARRANTY
OR REPRESENTATION EITHER EXPRESS OR IMPLIED, AS TO THE FITNESS,
: DESIGN;OR CONDITION,.THE MERCHANTABILITY OF THE BOXCARS OR THE
FITNESS OF THE BOXCARS FOR ANY PARTICULAR.PURPOSE, THE QUALITY OR
lCAPACITY OF THE MATERIALS IN THE BOXCARS OR WORKMANSHIP IN THE
BOXCARS,IINFRINGEMENT,OR OTHERWIEE. |

13. GOVERNMENTAL AND INDUSTRIAL REGULATIONS

Dibbll'agrees to comply with all governmental laws,

rules, regulations, and requirements, and with the Interchange

-11~



‘Rules of the AAR:with‘respect to the use and operation of each of
the Boxcars during the'term of this Agreement, éxcept that Diboll
‘may 1in good'faith.and by appropriaﬁe proceedings contest the
applicétionvof any such Ia@,_ruleLAregulation ox iequirement in
any.reasoﬁable manner and at its expense. |
14. INDEMNITY
| A. Léssor will defend, indemnify and hold Diboll

“harmless from and against any and all loés‘or damage df or td the .
_‘Boxcars, ﬁsual‘wear and tear excepted,.ex;ept any loss, liability,
claim, damage, or expense which is directly attributable to the
fault or neglectvof Diboll and for which Lessor is not covered by-
insurance. | |

B. In the eﬁent the Boxcars are subleased by Diboll to
TSE, Lessor will (subject'fo the further;provisions of Subparagraph.
C hereof) défend, indemnify'and‘hold TSE harmless from and against
anyvand all'loss or-damage'of or to the Boxcars,‘usual weaf'and
tear excepted, unless. oc¢curring while’TSE has physical possession
of the Boxéars. Diboll-will seéure an agreement fﬁom TSE that
shall provideAthat.(l) TSE will at all times while this Agreement
is in effect be responsible for the Boxcars while on TSE's railroad
tracks in the same manner that TSE is résponsible.under Rule 7 of
‘the AAR Car Service and Car Hire Agreement Code of Car Service
Ruleé——Freight for cars ndt'owned by TSE on TSE's railroad tfacks.
TSE shall protect against the consequences of an.evgnt of loss
inyoiving the Boxéa:S»while on TSE's railroad tracks by either

obtaining insurance or maintaining a self-insurance program which
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conforms to Séund actuarial biinciples; and (2) 1f TSE elects to
cérry insurénce, it shall furnish Lessor or Diboll concurrently
with the execution of the subleasé,and thereafter at intervals of
not moré than twelve (12) cdleﬁdar mohths with a éertifigate §fv
insurance with respect to the insurance carried on the‘BoxCafs_
.signed by én independent insurance broker. -All insurance shall -
be faken out in the name of TSE, Diboll aﬁd Lessor (or 1its Assignee)
as their interest may appear. |

| C.. Lessor shall not indemnify.hor_holdbharmlessITSE
“against loss or damage of or to the~BoxCars, usual wear and tear
ekcepted, whiéh ié'directly attribﬁtable to the fault or‘neélect
of TSE and for which Lessor is not covered by insurqncé.

D. Lessor shall not be liable for any loss.of, or
damage to, commodities, or any part thereof, loaded or shipped in
the BQxCars,'however Such loss or damage Shéll be caused or shall
_fesult. Diboil agrees to assume responsibility for, to indemnify
Lessor against, and to éaVe'it‘harmless from, any such 1oés or
démage} or claim therefor. | | |

E. Lessor and Diboll mutually agree with fespect to
aﬁd tb the extent of any loés.chered and paid by insurance then
:being carried by them respectively, the one carryihg such insurance
and recéiving such’protection, féleases the other of and from any
and all claims with respect thereto; and they further mutually 
agree that théir.respective'inéufer shall have no right of subro-
gation against the other on account thereof, and their respective
policies shall so provide. In thié connection, Lessor has made

known to Diboll the difficulty in obtaining hazard and extended
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coverage, comprehensive gederal liability, ahdvldss of use insur-
ance on the Boﬁcars_at a reasonable premium, if atvall.. Diboll,
in addition to.owning a number of boxcais, anticipatesvfurther
lea51ng of additional cars. Lessor hab_suggested-that the neces-
sary insurance coverage be marketed as a group rather than by.
each individualiy in order to maximize leVerage with insurance
underwriters. Diboll, at the request of Lessor and other lessors
- from whom Diboll is leasing boxcars, has dgreed to cooperateviﬁ
the plaeement of an insurance‘policy or pelicies which would list
Diboli, Lessor end other lessors, As Theirilnterest May Appear,.
as . named inéured; and each such insured would pay his pro rata
portion of the insurance coverage. In the event the parties
‘hereto areiunable td secure insurancetin such manner but do in
_fdct otherwise.secure insurance, LesSo: and-Diboll each agree
that as to any policy of genetal liability insurance carried by
either of them they w1ll seek to have the other added thereto as
an additional insured. |

F. All indemnitieskeontained in this Agreement,shall
survi?e the termination hereof, however same shall occur.

15. DEFAULT

A. The occurrence of any of the following events shall

'be'an_event of default:

(1) The nonpayment by Diboll of any sum. required
herein to be paid by Diboll within ten days after the
date any such payment is due.

(11) . The breach by Diboll of any other term,
- covenant, or condition of this Agreement, which 1is
not cured within ten days following the receipt of

written notification of Diboll‘s failure to comply
herewith.

-14-



may,

16.

(111) Any act of insolvency by Diboll, or the
filing by Diboll of any petition or action under any
bankruptcy, reorganization, insolvency or moratorium

law, or any other law or laws for the relief of, or
relating to, debtors.

(iv) The filing of any involuntary petition
under any bankruptcy, reorganization, insolvency or
moratorium law against Diboll that 1s not dismissed
within sixty (60) days thereafter, -or the appointment

of any receiver or trustee to take possession of the
‘properties of Diboll, unless such petition or appoint-

ment is set aside or withdrawn or ceases to be in

‘effect within sixty (60) ‘days from the date of said
filing or appointment.

(v) The sub]ectlon of any of Diboll's property
to any levy, seizure, assignment, application or sale
for or by any creditor or governmental agency.

B. Upon the occurrence of any event of default, Lessor

at its option,-terminate this Agreement and may

‘(i) Proceed by any lawful means to enforce
performance by Diboll of this Agreement or to recover
damages for a breach thereof (and Diboll agrees to

-bear Lessor's costs -and expenses including reasonable

attorney's fees, in securing such enforcement)_ or

(ii) By notice in writing to Diboll, terminate
Diboll's right of possession and use of the Boxcars,
whereupon all right-and interest of Diboll in the

‘Boxcars shall terminate; and thereupon Lessor may

enter upon any premises where the Boxcars may be
located and take poese551on of them and henceforth
hold, possess and enjoy the same free from any right
of Diboll. Lessor shall nevertheless have the right
to recover from Diboll any and all rental amounts
which under the terms of this Agreement may. then be
due or which may have accrued to that date.

EARLY TERMINATION

A. Diboll may, at its option, by giving Lessor written

notice of termination not less than sixty (60) days prior to the

termination date designated in such notice, terminate this Agree-

ment as to one or more of'the Boxcars if the Interstate Commerce
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Commission shall, at éhy time,.(i) issue an order.reducing incen-
tive car hire for boxcars on ah annual basis to three months or
less without a correépﬁnding increase 1in straight‘car hire or
other monies ‘available tQ_Diboll at least equal in amount to such
reduction, (ii) determine that Diboll may not apply its incerntive:
- car hire receipts-in paymént of the rental charges set forth in
this Aéreement, of (1ii1) require that Diboll‘épend funds‘not
earned by the Boxcars in order for Diboll to continue to meet its
obligations set.forth in'this}Lease Agreement.
| B. Diboll shali not, by reason of such early termi-

nation of”this,Agréement in accordance with the terms and ptro-
visions hefebf, be liable to Lessor for compensaﬁion, reimburse-
ment or ‘damages, either on accounf of present or prospective-
profits 0r>oﬁ account of'éxpenditﬁres, investments or commitmehts
made in conﬁectién'therewith, or on account of any other cause or
thing whatsoever, exéept as is otherwise herein provided.
| C. ‘Ekcept as may be otherwise-expressly set forth
~ herein, upon the expiration or términatién of this Agreement as
| to one or more of the Boxcars, all bbligations of the parties_as
td such Boxcar or Béxcaré.shall~immediately cease. - Diboll shall,
however, provide reasonble assistance to Lessor in transferring
to Lessor, ail at Diboll's expense and upon Lessor‘s request, all
récords; data and other informatiOn relating to the Boxcars.

| D. in the event damage.or destruction of a Boxcar has
been reported in acpordance withiRule.7 of the AAR Car Service

and Car Hire Agreement Code of Car Hire Rulés--Freight and the
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appropriate amount due as“a result thereof is received by Lessor,
said damaged or destroyed BoxcartWill be removed from the coverage

of this Agreement as of the date that payment of car hire pajments

" ceased.

17. TERMINATION

' At‘the expifation er termination of this Agfeement as
:tb'any Boxcare, Diboll will surrender'possession of such BoxCars‘
- to Lessor by dellverlng the same to Lessor. _ A'Boxcar shall be no
.'longer subject to this Agreement upon. the removal of leoll‘s or
1ts Permitted Assignee's rallroad marklngs from the Boxcar and’
the placing thereén of euch mafkings as may be designated by
Lessorf-If'sueh Boxcars are not on the railroad line of TSE upon
termination, any cost ofiassembling, delivering, storing,-and
traneporting sueh Boxcars to TSE's railroad line or the railroad
line of a subseduent Lessee shali be borne by Diboll. 1f any
Boxcar-is terminated pursuant to'ParagrapHs 15 and 16 hereof
prior to'the:end of its lease term,,Diboll shall be liable to
Lessor for all eosts and expenses.incurred by Lessor to repaint
the Boxcarseandpplace_thereon the markipgs'and name or other
insignia of Lessor's subsequent lessee.

-18. REPRESENTATIONS, WARRANTIES AND . COVENANTS

Diboll fepresents warrants and covenants that:

(1) Diboll is a corporatlon duly organized,
validly existing and in good standing under the laws
of the State of Texas and has the corporate power,
authority and is duly qualified and authorized to do
business wherever necessary, to carry out 1ts present
business and operation and to own or hold under lease

its properties and perform its obllgatlons under this
Agreement. ,
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(i1) The entering into and performance of this:
‘Agreement will not violate any judgment, order, law
or regulation applicable to Diboll, or result in a
"breach of, or constitute a default under, or result
in thé creation of any lien, charge, security interest
or other encumbrance upon any assets of Diboll or on
the Boxcars pursuant to any instrument to which

Diboll is a party or by which it or its assets may be
bound.

(1i11) There is not action or proceeding pending
or threatened against Diboll before any court or
administrative agency or other governmental body
which might result in any material adverse effect on
the business, property and assets, or conditions,
financial or otherwise, of Diboll. :

(iv) There is no fact which Diboll has not
disclosed to Lessor in‘writing, nor is Diboll a party
to any agreement or instrument or subject to any
charter or other corporate restriction which, so far
as Diboll can now reasonably foresee, will 1nd1v1dually
or in the aggregate materially adversely affect the
‘business, condition or any material portion of the.
properties of Diboll or the ability of Diboll to
perform 1ts obligations under this Agreement

19.. INSPECTION

Lessor shall at any time during.normal business hours
have the right toventer>the premises where the Boxcare may be
located for the pnrpose of inspecting and examining the Boxcars
to insure Diboll’'s compliénce with its obligations hereunder.
Diboll shall notify Leseor in‘writing within five' (5) days‘after
any attachment tax lien or other jud1c1al process shall be
'attached to any Boxcar. |

20. LESSOR'S PERFORMANCE OF DIBOLL'S OBLIGATIONS

1f Dibolltshall'fail‘to duly and_promptly perform any
of its obligations under tnis Lease with respect to the Boxcars,

Lessor may, at Lessor's option, perform any act or make any
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payment which Lessor deems ﬁecessary for the maintenanqe and
.preservétion'ofvfhe Boxcars and Leséorfs title thereto, including
payments for satisfaction of liens, repairs and levies, and all
sums So paid or incurred by Lessor, together with interest ét the
highest lawful rate, and ény reasonable legal fees incurred by
Lessor 1n connecﬁion thereWith, shall be additional'rent under'
‘this Lease and payable bf’Dibdll to tessor‘on deménd. 'Thé per-
formancé of ény_éct or payment by Lessor as éforesaid shall not

be deemed a-waiVer or release of any obligation or default on the

part of Diboll.

. 21. MISCELLANEOUS

A. Binding Effect: ‘This Agreement and the Schedule

’contemplated héreby shall be binding upon and shall inure to the
benefit of the parties'hereto‘aﬁd their respective heirs, personal

_representatives, successors and assigns.

B. - Other Documents: Both parties agree to execute the
documents contemplated by this transaction'and such other documents

as may be required in furtherance of this Agreement.

C. ©No Partnership:- It i1s expressly understood and

~agreed by the parties hereto that this Agreement constitutés a
ieasg of ‘the Boxcars dnly and no_joint yenture or partnership is

- being created. Nothing herein shall beé construed aé conveying to
Diboll any right, ﬁitle or interest in the Boxcars except as a

- lessee only. - -

D. Waiver; No failure of delay by Lessor shall consti-

tute a waiver or otherwise affect or impair any right, power or
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. remedy available to Lessor nor shall any waiver or indulgence by
Lessor or any partial dr single exercise of any right, power or
_remeay preclude any other -or further.éxercise-theréof or the |
exercise of any other right, power:or remedy .

E. Situs: This Agreement shall be governed.by and
' construed according to the laws of the State of Texas.

F. thices:V'All notices hereunder shall be in writing
and shall be deemed given QhenvdeliVered personaliy or when
depositéd in the United States mall, postage pre-paid, certified
or registered,'addréssed to Léssor at the address Set,forth above
and to Diboll at the following address:

| ‘Diboll Leasing Company |
P. O. Box 636
Diboll, Texas 75941
or to Lessor or Diboll at such 6ther aadresses as either Qf the
parties hereto may designate in writing to the other from time to

time for such purpose.

G.  Severability: ,AnY-provision of this Lease which is

prohibited or unenforceable in.any jurisdiction shall, as to such
jurisdiction, be iﬁéfféctiVe to the extent of such prohibition
and ﬁnenforceable withbut‘invalidating the remaining provisions
hereof. To the extent permitted by applicable law, Diboll hereby
~ waives any provision of law which.brohibits or renders-unenforcé—
able any provisidné hereof in any.respect.

“H. Améndments:i‘This Amendment and the Schedule exe-
.cuted_by Lessorland Diboll constitute thé‘entire agreement'betweén_

Lessor and Diboll With respect to the Boxcars and the subject
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matter.oﬁ'this Leése. No férm or provision of this Lease may be
changed, quifiedf‘amended'oﬁ termiﬁated execpt by a written
agreement signed_by both Lessor and Diboll, except that Lessor
may insert the identification number as’to a Boxcar‘on the appro-

priate Schedule after delivéry thereof.

.I."Paragraph Headingé: The paragrabﬁ headings.contained
in thiS'Agreemenf aré_prdvided for convenient réferénce only and
'shall not be considéred for any purbose in ahaleing or construing
- the intention of the parties'with respect to this:Agreement.

J. Counterparts: This Agreement may be executed in

one or more counterparts and each of 'such counterparts shall for
all-purposeé be deémed_to be'an oriéinal, and all such counter-
. parts together shall constitute but one and the same instrument.
| IN WITNESS WHEREOF, the parties hereto have executed

this Agreement as of the date first above written.

Rl

"LESSOR"

DIBOLL -LEASING COMPANY

By @Z‘WM

President

”DIBOLL”
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"LEAS

E SCHEDULE

ITEM

'FMC'Corporation 70-Ton 50'6"

Single Sheath Boxcar with Single
10' Sliding Doors Centered on
Car, Nailable Steel Flooring,
Lading Anchors, AAR Plate '"C"

UANTITY | MARKINGS - IDENTIFICATION

10 "TSE 5041" through "TSE 5050"



|
i

Individual ﬁorm of Acknowledgment
|

The State of Texas %
Angelina

County of

On this 4th day of June, 1979, before me personally appeared
' |

ARTHUR TEMPLE, II1 » to me well

known to be the person described in and who executed the foregoing in-
|
strument and he acknowledged that he executed the same as his free act

Notary Public, in and for Angelina

County, Texas .

and deed.

My commission expires:

SARAH N. LARSON, Notary Public
Angelina County, Texas
My Commission Explres.// Al [0




 June, 1979.

THE STATE OF TEXAS . {§ - |
COUNTY OF ANGELINA o |
BEFORE ME, the undersigned authorlty, a Notary Publlc

on thls‘day personally appeared C. TOM SUMNER, President of
Diboll Leasing Company, a corporatlon, known to me to be the

person and officer whose name is subscribed to the foregoing
“instrument and acknowledged to me that the same was the act of

the said Diboll Leasing Company, a corporation, and that he
executed the same as the act of such corporatlon for the purposes

~and consideration therein expressed and in the capac1ty therein

stated

'GIVEN UNDER MY HAND AND SEAL OF OFFICE. this 4th day of -

7ty Pubjic In an T
gelina County, X

JOHN C. FLEMING
Notary Public



