RECORDATION OF LEASE
OF RAILROAD EQUIPMENT

+ 10450 June 4, 1979
RECORDATION NO............Fled 1425

JUN 51979 -3 50 PM
INTERSTATE COMMERCE COMMISSION

Secretary of the Interstate
Commerce Commission
Washington, D.C. 20423

Dear Secretary:

" Pursuant to Title 49, Section 11303 U.S.C., Diboll
Leasing Company, a party to the lease hereinafter mentioned,
is submitting ‘herewith for recordation three copies of the
lease dated June 4, 1979, each bearing original signatures
and all of which have been acknowledged pursuant to the
requirements of 49 CFR 1116.3. In accordance with 49 CFR
1116 4, we furnish the ‘following information:

~ Lessor: C. Tom Sumner, P. O. Drawer N, Diboll,
Texas 75941. :

Lessee: D1boll Leasing Company, P. O. Box 636,

-leoll Texas 75941.

Equipment: Five (5) 70-Ton, 50'6" Single Sheath
Boxcars with Single 10' Sliding Doors centered on each car,
Nailable Steel Flooring, Lading Anchors, AAR Plate "CV,
manufactured by FMC Corporation, Portland, Oregon, A.A.R.
Mechanical Designation XM, bearing reporting markings and
identifying marks TSE 5106 through TSE 5110, inclusive,

b'iincluding appurtenances and additions thereto.

We are also enclosing herewith a cashier's check
in the sum of $50.00 to cover the filing cost.

We request that the lease be duly recorded and
returned to the following attorneys:

Zeleskéy, Cornelius, RogEIS ‘48 HOILYY3dO 334

‘Hallmark & Hicks . 301
P. O. Drawer 1728
Lufkin, Texas 75901 816 Hc’ GE E g ”nr

Attention: Jack D. chks
Q3AIZ03Y
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LEASE AGREEMENT

| THIS‘LEASE AGREEMENT, made as of this 4th day of June, .
1979, between C. TOM SUMNER, whose addresé ié P. O. Drawer.N,
Diboll, Texaé 75941,‘her¢in referred to as‘"Lessor," and DIBOLL
.LEASINGYCOMPANY, a private cdrpofatiqh ﬁith its.principal~office
and place of business in the‘City of Diboli, Angelina Counﬁy,v

Texas, herein referred to as "Diboll".

WITNESSETH:

i.' SCOPEYOF AGREEMENT
| o A. bessor agrees to 1ease to Diboll;Eand Diboll agrees

to lease from Lessor,’£he railroad boxcars describéd in thé lease
Scheduie'executed by the parties concurrently herewith or heréafter
and made a part of this Agreement, the railroad boxcars deécribedE
~in the Schedule hereinéfﬁer'referred to sihgularly as the "Boxcar"
;Qf collectively as the "Boxcars". The word "Schedule" as used
:herein includes the Schedule or Schedules éxecuted'herewith and
any additional écheduleé énd amendmeﬁts thereto, each of which -
when Signed by both parties shall be a part'of this'Agreement.

" B. It is the intent of the parties fo'this Agreement
'thaﬁ Lessor shall at all times_bé and remain the lessor.of all
lBoxcars} ‘Diboll égrees that it will at no time take.any action
or filé any documehﬁvwhich is inconsistent with the foregbing
intent_andvthat it will fake sﬁch action and execute.such'documents

as méy,be necessary to accomplish this intent.



C. It 1s further understodd that the decars herein

leased are subject to a purchase money.lien in favor of Republic

National Bank of Dallas, and Diboll does hereby expressly acknowl-

edge such'purchase money lien. And, except for_such'purChase'

money lien, Diboll, at its expense, will protect and defend

‘Lessor's title to the Boxcars and will keep the Boxcars free and

cleaf from any and all 1iens> clainms, encumbrances dnd iegal
processes of Diboll's creditors. |

D. Diboll shall ekecute and deliver to Lessor, upon .
Lessor's request, -such  instrument and assurances as Lessor deems
necessary for the confirmation or perfection of this Lease and

Lessor's rights hereunder. In furtherance theréof, Lessor may

file or'record-thiszLeasé so as to give notice to any interested’

party.. Any such filing or recording shéll not be deemed evidence

of any intent to create a security interest<under the Uniform

Commercial Code.
E. ‘The equipment is and shall -remain personal property.
and not part of any real estate. Upon the expiration or termination

of this Lease as to any of the Boxcars, Diboll agrees to return

. each of the Boxcars in good working order, ordinary wear and tear

. eXcepted, free from all charges and liens which may result from

any act or’defau1t of Diboll, to Lessor at the place where the

" rent is_paid, or to such other place as Lessor and Diboll agree

upon, complete with all parts, equipment, and accessories with

which the Boxcar was originally equipped or which had been added

~during the term of the Lease.



| F. Dibollvshall have no option to purchase or other-:
wise acquire title to .or ownership of any of the Boxcars and
shall héve only the right td use the same ﬁnder-and subject-to
the terms and‘provisions of'this,Lease. | |
2. TERM |
| - A. The term of ﬁhié Lease shallvbe for'a-pEribd of one-:

: hundred twenty—five'(lZS) months comméncing’June l,.1979, and
-‘terminaﬁing on the 31st day of October, 1989.

| 'B. Diboll shall have no optidn'to reriew or extend the
Lease term.‘ '

3. SUPPLY PROVISIONS

AL It is‘acknowlédged byIDiboll that the Boxcars are
being‘purchésed by Lessor from FMC Corpofation ("FMC") pursuant
to spécificétions approved by Teias Southeastern Railroad‘Companyl
(""ISE"); thaﬁ each»of'tﬁe»Boxcars wiil be delivefed to Lessor for
acceptance by FMC at Portland, Oregon.

B: Lessor or his representatiVe will»iﬁspect each of
-the Boxcars’téndered by FMC for delivery‘to Diboll. Prior to
such ihspectign, however; Diboll shall confirm in wfiting td
'Léséor‘thatjthe sémple_Boxcar which will be made available for
Dibbll's‘inspectioﬁ pfior to the commencement of deliveries |
cdnfofms to the specifications of the equipment agreed to.by'
Diboll.‘:Upon'such épproval by Diboll and Lessor's determination
that the Boxcars conforms to the specificétions approVed by TSE

and to all applicable-governmental'regulatory specifications,



Diboll wili éccept deliverytthereof at FMC's facrlity in Portland,
Oregon, and shail hotify Lessor in writing of such acceptance.
Eadh’of the Boxcars shall be deemed delivered to Diboll upon -
"acceptance by Diboll. The BOxcars shall be moved by Diboll at no.
'cost to Lessor as soon after acceptance of dellvery by Diboll as
is Con51stent w1th mutual convenience and economy. Notw1thstand1ng
- that Diboll may not have 1mmed1ate phy51cal posse551on of the
Boxcars leased hereunder, leoll agrees to pay to Léssor the rent’
tset forth- in this Agreement. |

| C. - The obligation ef Lessor to furnish the.Boxears
shall be subject'to all causes reaSonably’beyond the control of
’Lessor, including,. but notvlimitedvto( delays caused by fire,
elabor'difficulties, delayssof sarriers and_materialmen, or govern-
mental authority;land Lessor shali not be'liable for any damages
by reason of any such delay.
4. RENTALS

A. ‘DibOII agrees to pay to Lessor or‘itsrassignee

(hereinafter Cellectively‘called "Lessor," except where the
context otherwise indicetes) for said term or any portion thereof,
~as rental for each Boxcar set forth in the Schedule, the'sum of
$450.00 per.month; the first.rental installment for each Boxcar
to become due andtﬁayable on the 1st-daynof'0cteber; 1979, orf
“the lst,day.oftthe month followiné the expiration of one hundred
twenty (120) days after Dibbll.has aCcepted‘deliQery of the Boxcer

as provided in Paragraph 3A‘hereof,'whichever occurs later. If

»requested by Lessor, Diboll agrees to execute a statement in writing

as to the commencement date of the rental payment_fer each of the

-4-



Boxcéﬁs described‘in the Schedule.. All rent shall be‘paid.withOut
notice or demand and without'abatement{_deductions or setoff of
any amount whatsoeVer (except as otherwise‘proVided herein), at -
such address of Lessor as Lessor shall direct. |

B, ‘In addition3torthe mbnthly rental provided in
Paragraph 4A hereof, ”Diboll as to each quelifying Boxcar, 1f
any; shall pay the follow1ng rental:

(1) The term "lease vear" shall mean any annual _
- period, commencing with the first day of the month which-
coincides with the commencement of the term of this Lease,

and the first day of each succeeding year during the term of
this Lease :

(2) In the event utilization of any Boxcar leased by
Lessor to Diboll under the terms hereof exceeds 85% 1in any
" lease year following the first lease year of the term hereof
(such Boxcar being herein sometimes referred to as a :
"oualifying Boxcar") Lessor shall receive as to such Quali-
fying Boxcar the following addltlonal rental:

(1) As to any Quallfylng Boxcar whose utilization _
exceeds 95% in any such lease year following the first

lease year, Lesgor shal] receive an addltlonal $72© 00;
'and :

(ii) As. to any Quallfylng Boxcar whose utlllzatlon
shall exceed 90% but shall not: exceed 95%, Lessor shall -
receive an additiohal $480.00; and S

~(iii) As to any Qualifying Boxcar whose utilization
shall exceed 859 but shall not exceed 907 Lessor shall
receive an-additional $24O OO

(iv) It is understood by and between the parties

- hereto that Diboll is contemporaneously herewith
leasing unto Texas Southeastern Railroad Company 120
boxcars, some of which are owned by Diboll and some of
which are owned by other lessors. For the purpose of
identification, such boxcars have been numbered and
marked "TSE 5001" through "TSE 5120." For convenlence
and to insure that each-owner of such boxcars parti-
cipates equitably in any additional rental resulting
from higher utilization of such cars, such parties have.
entered into an agreement to pool all of such boxcars



for the purpose of determining-utilization, the addi-
tional rental payments, .if any, and the proration
thereof among such owners in proportion to the number:
of boxcars owned. - Such agreement provides for the
preparation of statements reflecting utilization of the

" boxcars; the maintaining of separate and accurate .
records reflecting utilization; audit procedures, and
the like, the terms and conditions of which said agree-
ment are incorporated herein by reference and made a
part hereof for all purposes.

5. REQUISITION BY GOVERNMENTAL AUTHORITY

A~ In.thé évent that the Boxcars, or any of them,

shall be requisitioned or taken over for a period which exceeds
the'rémaining term of this,Lease‘by any gOQernmental authority
under the po&er of_emineht domain or otherwise dufing the term of
_ this Lease, this Lease shall»thereupén terminate in respect to .
'such:qucars or Boxcar, and Lessor shall be entitled to all sums

- payable by any governmental authority as compensatioﬁ'for Such‘
requisition or taking of possessioﬁ?

| B. . In the event that during the term of this Lease the.

Boxcars, or'any of then, are requiéitioned or taken by-any govern~‘
mental authority under_the power of eminent domain or otherwise:
for a period_which_does not exceed the remaining term of this
Lease, Diboll's duty'to pay rent shall'continue for the term

- hereof, and Diboll shall be entitled to receive and retain_for-
Aits own account all sumé payable'for any such peribd by such

govérnmental-aﬁthority as compenSation’fot requisition or taking
of possession of such Boxcars or Boxcar. |

6. TAXES AND LIENS

Diboll agrees to report and pay, in addition to rent,



all ad valorem, sales, use, leasing, operation, excise, and other

'taxes with respéct'to the Boxcars, together‘with any penalties,
fines, or interest .thereon, and all duties, taxes, investment tax

- credit reductions, and similar charges arising out of use of the.

Boxcars outside the United States. Lessor agrees to reimburse

~.Diboll for all ad valorem taxes levied and imposed upon the

‘Boxcars by the State of Texas, its agents and instrumentalities.

Diboll agrees not to encumber or dispose of this Lease orzof any

'ofzthe Boxcars or any paft of a Boxcar or permit any encumbrance
- or lien to be entered or levied upon any of the Boxcars. Diboll

will promptly, at its expense, take such'action_as may be neces-

sary to duly discharge any such mortgage, pledge, lien, charge,

_encumbrance, security interest, or .claim if the same shall arise

at any tinme.

7. MAINTENANCE AND OTHER CHARGES

A. It-is agreed by and between the parties hereto that
Lessor will‘pay for all ordinary and necessary repairs, maintenance:
and servicing to the Boxcars.

" B. Except as prbvided.in Subparagraph 7A above, Diboll

- will pay all costs, expenses, fees and charges incurred in connec-

tion with the use and operation of each of the Boxcars during .its

lease term, including all major répairs‘which may increase the

useful,life of the Boxcars. Title to any such alteration, improve-.

ment or addition shall be that of Lessor.



8. POSSESSION AND USE

A. so long as Diboll shall not be in default under
this Agfeement, Diboll shall be entitled to the possession, use

and quiet enjoyment of the Boxcars in accordance with the terms

" of this Agreement and in the manner and to the extent Boxcars are

customarily used in the railroad freight,business[ However,
Diboll's rights shall ‘be subject to the rights of Republic National
Bank of Dallas, 1ts successors or assigns, under any financing

agreement entered into by Lessor in connection with the acquisi-

- tion of the BoXcars,‘i.é., upon notice to Diboll from Republic

National Bank‘of Dallas, its successors or assigns, that‘an event -

of default has occurred and is continuing under such financing

"~ agreement, such party may require that all rent.shall‘be made

directly to such party and/or that the Boxcars be returned to

“such party.

B. Diboll agrees. to use the Boxcars within the bounda- -

}ries of the continental United States (excluéiVe of Alaska and

Hawail) and Canada.

9. EQUIPMENT TO BE IDENTIFIED

" Diboll shall, upon the request of Lessor, and at'its

- own expense firmly affix to the Boxcars, in a conspicuous place,

such a4decalcomania or metal plate as shall be supplied by Lessor
showing Lessor, or Lessor's Assignee (1f this Lease be assigned),

as the owner and Lessor of such Boxcars.



lQ.‘.RAILROAD.MARKINGS AND RECORD KEEPING

A. Lessor and Diboll agree that on or before delivery
of any Boxcars to Diboll sald Boxcars will. be lettered w1th the
rallroad marklngs of leoll or rts permltted Ass1gnee and may
“also be marked with the name and/or other 1n51gnra used by Diboll
or 1its permitted'Assignee Such nane'and/or insignie shall
comply w1th all applicable regulatlons

B.‘ At no_cost to Lessor leoll shall during the term
: of this Agreement prepare and fiie, or, when necessary,. prepare
for Lessor's signature and,filing; all documents relating fo the
_ regisrration, maintenance and record keeping functions involvino
| the Boxcars. Such documents shall'include but.are not limited to
theffollOwingr (1) appropriete AAR'documents; (ii)'registretion
in theXOfficial Railway Equipment Register and the Universal
Mechine Langnage Equipment Register; and}(iir) such reports as
- may be reqnired from time to time'by the iCC and/or'other regula- -
tory agencies. | | |

C. 'Each Boxcar leased hereunder shall be registered at
no cost to Lessor in the Official Railway Equipment Register end
: the.UniverSal Machine Language Equipment Register.j Diboll shall
. perform all record keeplng functlons related to the use of the
Boxcars by Diboll and other railroads in accordance with AAR
Rallroed Interchange’ Agreements and Rules, such as Car Hire
Reconciliation'.

| D.. All record keeping performed by leoll hereunder

and all record of payments charges and correspondence related to



the,Boxéars shall be separatelyvréCOrded and maintained by.Diboll
in'avfotmvsﬁitablé for reasonable inspection by Lessor from time
to time during regular Diboll business hours. Diboll shall
supply LesSQf such teports recording the use of the Boxcars as»-
_Leésor may réasonably reqﬁest; |

-11. ASSIGNMENT OR SUBLEASE BY DIBOLL

‘Al biboll, during_thé term hereof, shall havé the
right to assign this Lease or sublet all orxany part of the
Boxcars to TexasASoutheastern Railroad Company, herein Sometimés»
referred to.as "TSE" or the “Permitted”Assignee". In such event,
‘thé Permitted Aésignee shall be eﬁtitled to.the possgssion, use
and quiet enjoyment of the Boxcaré to thé éxtent-Boxéars are
customarily used 1in the railroad freight business and subject to
the terms of this Agreement.

B. Notwithstanding anything‘to the contrary; in-the
eventvof any such assignment ér subléase by Diboll to TSE, Diboll
) shail remain fully responsible and 1iab1e on this Lease and shall
.not be releaéed from performing aﬁy of its terms,‘chenants;

- provisions and conditions.

12. ASSIGNMENT BY LESSOR

| A.' ForftheApurpbse:of providing funds for fiﬁancing
the purchase of the Boxcars, 6r for any cher purpose, Diboill
agrees (a) that Leésor may aésign, sell or encumber all or any
other,part of this Lease Agreement, the Boxcars and the rental

payments hereunder and (b) in the event of any such assignment of

-10-



rental paYments hereunder and written notice thereof to Diboll,
to,uncouditionally pay directly'to any'such assignee all rentals
and-other‘sums due or to become due under this Lease Agreement.
Any such assignment shall be in respect of this Lease and/or the
rentsaand'other_sums dvue and to'become due iu resbect of the
BoxCars,.and may be either absolute or as collateral security for
indebtedness of the Lessor. | |
B. No such assignee for collateral purposes shall be

obligated to perforﬁ any duty, covenant or condition'required to
be performed by.the Lessor under any of the terﬁs hereof, but to
the contrary, Diboll, by its executlon hereof, acknowledges and
agrees that notw1thstand1ng any such assignment each and all such
covenants,»agreements,brepresentatlons and warrantles of the
Lessor. shall surv1ve any such a551gnment and shall be and remain
the sole llablllty of the Lessor, hlS successors, helrs and
assigns. _ _

| C. LESSOR AND/OR LESSOR'S ASSIGNEE MAKES NO WARRANTY
OR REPRESENTATION EITHER EXPRESS OR IMPLIED, AS TO THE FITNESS,
. DESIGN OR CONDITION, THE MERCHANTABILITY OF . THE BOXCARS OR THE
.FITNESS'Of THE BOXCARS FOR ANY PARTICULAR PURPOSE, THE QUALITY OR
CAPACITY OFVTHE'MATERIALS IN THE BOXCARS OR WORKMANSHIP IN THE
BOXCARS,.INFRINGEMENT OR OTHERWISE.

13.  'GOVERNMENTAL AND-INDUSTRIAL REGULATIONS

leoll agrees to comply with all governmental laws,

rules, regulatlons and requlrements,‘and with the Interchange

-11--



Rules of the AAR with respect to ﬁhe use and operatioﬁ of.each‘of'
the Boxcars dufing the term of this Agreement, except that Diboil
may in'good faith and by appropriate.proceedings'contest the
~application of any such 1aw;.rule,'fegulation.or_reguirement'in
any reasonable manner‘and at its expense.

14. 'INDEMNITX |

" A. Lessorjwill-defend, indemnify and:hold Diboll
hafmless from end against’any end'ell loss or damage of or to the
Boxcars, usual wear and tear‘excepted, except any loss, liability;
.'claim, daﬁage; or expense which is'directly,attributablevto'the
faﬁlt‘or'neglect of Diboll and for which Lessor is not covered by
_insurancej | |
B. In the event the_Boxcars are subleased by Diboll to

TSE, Lessor will (subjecf tovthe further provisiens of Subparagraph
1C-hereofj defend,.indemﬁify and hold TSE harmieSS from and againete
any and all-loss or.damage of or to»the Boxcars, usual wear and
‘tear_excepted, unless occurring.while‘TSE has physical possession
of the Boxcars. Diboll will secure an‘aéreement from TSE ﬁhat
shall'prOQide that (1) TSE will aﬁ all times while this Agreement 
'is'in effect be responsible for the Boxcere‘while on TSE's railroad
tracks in the same manner that TSE is responsible uﬁder Rule 7 of
the AAR Car Service and Car Hire Agreement Code of Car Service
Rules~—Freightjfor.cars-not owﬁed by TSE on TSE's railroad traeks;
TSE ehall protect against the Consequences of an event of loss
involving fhe Boxeafs while on TSE's railroad tracks by either

obtaining insurance or maintaining a self-insurance program which

-12-



" conforms to_sound_actuarial principles; and (2) if'TSE.elects to
carry insurance, it shall furnish Lessor or Diholl concurrentiy
with,the execution of the.sublease'and thereafter at intervals of
'not more than tnelveTKIZ) calendarvmonths Qith a certificate of}
insurance with.resnect to'the-insurance carried on the Boxcars
'51gned by an 1ndependent insurance broker .All insurance'shall

be taken out in the name of TSE leoll and Lessor (or 1ts Assignee)
as thelr 1nterest may’appear.

C. -Lessor shall not indemnify nor hold harmless fSE
against‘loss-or damage of Or to the Boxcars, QSual wear and'tear
:excepted ‘which is dlrectly attrlbutable to the fault or neglect
of TSE and for whlch Lessor is not covered by insurance.

D;.»Lessor shall not be liable for any loss of, or
damage to, commodities, or any part thereof, loaded or shipped in
the ‘Boxcars, however such loss or damage shall be caused or shall
. result. _Diboll.agrees to assume responsibility for, to indemnify
Lessor against, and to savehit harmless from, any such loss or
damage, or claim therefor.

E. Lessor and leoll mutually agree w1th respect to
and to the extent. of any loss covered and pald by insurance then
belng carried by them respectlvely{ the one carrying such 1nsnrance
and receiving'such protection, releasesvthe other of and from any
and all claims ‘with respect.thereto; and they further mutually
agree that their respective insurer shall have no‘right?of suhro—
gatiOn againstlthe other‘on account thereof,_andvtheir respective._
pOlioies shall so'provide. In this,conneotion,'Lessor has made

known to Diboll the diffiouity in.obtaining;hazard and'eXtended

~13-



éoverage, comprehensive generél 1iability,-and loss of use insur-
ahce(on the . Boxcars at a réaSOnabie'premium, 1f at all. Diboll,
in addition to.owning‘a numbér of boxcars,'anticipates.further 
leasing of édditional cars. Lessor has suggested that the heces;
séry lnsurance coverage be'mafketed as a grbup-faﬁher than by
each individually‘ih order to maximize leverage with insuranqe'
underwritefs.. Diboll, at the request of Lessor and other lessors
from;whom_Diboll i§ leasing boxcars, has agreed.to cooperate 1in
the placement of an insurance policy or policies wﬁich would list
Diboll, Lessor and other'lessqrs¢ As’Their.Interest May Appear,
as named insured, and each such insured wquld pay his pro .rata
~_portion.of the.insurance éoverage. In the event ﬁhe partieé
.hereto are unable to.secure insurance in such manner but.db in
fact.dtherwise secure insﬁrancerLessor and Dibdll each agree .
that as to any:policy of generalbliability insurance ca;riéd by
either of them, théy will seek to have thé othef added thereto as
an additional insured.. -

F. ,Ali indemnities_contained in'this Agreemen£ shall
su;vive.the tefminéﬁion hereof, theyer séme shall occur. -
15. DEFAULT | |

A. The occurrence of any of the following events shall

be an event of default:

(1) The'nonpayment.by Diboll of any sum required
herein to be paid by Diboll within ten days after the
date any such payment 1is due. '

(ii)  The breach by Diboll of any other term,
covenant, or condition of this Agreement, which 1is
not cured within ten days following the receipt of

-written notification of Diboll's failure to comply
-herewith.

14



may,

l6.

(iii). Any act of insolvency by Diboll, or the
filing by Diboll of any petition or action under any
bankruptcy, reorganization, insolvency or moratorium

-law, or any other 1aw or laws for Lhe relief of or

relatlng to, debtors.

(1iv) The'filing of any involuntary‘petition

~under any bankruptcy, reorganlzatlon insolvency or

moratorium law against Diboll that is not dismissed
within 51xty (60) days thereafter, or the app01ntment
of any receiver or trustee to take possession of the

_propertles of Diboll, unless such petition or app01nt-

ment is set aside or withdrawn or ceases to be in

effect within sixty (60) days from the date of said
filing or appointment. '

(v) The subjectioh'of any of Diboll's property
to any levy, seilzure, assignment, application or sale -
for or by any creditor or governmental agency.
B. Upon the occurrence of any event of default, Lessor.

at its option, terminate this Agreement and may

(1) Proceed by ény lawful means to enforce

- performance by Diboll of this Agreement or to recover

damages for a breach thereof (and Diboll agrees to

- bear Lessor's costs and expenses, including reasonable

attorney's fees, in securing such enforcement), or

(11) By notice in wrltlng to Diboll, terminate-
Diboll's right of possession and use of the Boxcars,
whereupon all right and interest of Diboll in the
Boxcars shall terminate; and thereupon Lessor may
enter upon any premises where the Boxcars may be
located and take possession of them and henceforth
hold, possess and enjoy the same free from any right
of Diboll. Lessor shall nevertheless have the right
to recover from Diboll any and all rental amounts
which under the terms of this Agreement may then be
due or Wthh may have accrued to that date.

‘EARLY TERMINATION

A. Diboll may, at its option, by giving Lessor written

notice of termination not less than 1xty (60) days prior to the

termlnatlon date designated in such not1ce, terminate this Agree-

ment as to one or more of the Boxcars 1f the Interstate Commerce
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Commiseion shall, at any time, (1) issue an order reduciog incen-
, tive car hire-for_boxoars_on-an énnual-oasis fo thfee monthe or
less without a correSpOndiﬁgAincrease in Straight car hire or
- other moniesanailablefto Diboil at least equal in amount to such
, reduction, (ii) determine-that Diboll may not apply ifs incentive
car hirevreceiptslin payhent of the rental chargestset forth io
this Agreement, or.(iii) require fhat Diboll spend funds not
vearnedeby the Boxcars in order for Diboll tolcoﬁtinue to meet ite
obligatione eet forﬁh in this Lease Agreement.

| B. Diboll.shalljnot, by reason of suchoeariy termi-
nation of this Agreement in accordance with the terms and pro-
visioﬁs,hereof, be liable to Lessor for compensation, reimburse-
ment or damages,.either on account of present or proepective
profitS'or‘on-account of.expendituresf investments or'commitments'
made in Conﬁection therewith, of on account of.any other cause or
thing whatsoever, except as is otherwise‘hefein provided.

| C. Except as may be otherwise-ekpressly set_forth

herein, upon the expiration‘or termination of this Agreement as .
to one or more of the Boxcare, all obligations of the oartieS'as
to soch Boxcar or Boxcars ehall immeoiately cease. Diboll shall,
however, provide reasonble assistance«to Lessor in traneferring
. to‘Lessor; all at Diboll'e expense aﬁd upon'Lessor‘s requeét, ali
records, date‘and Other information relating to the Boxcars.

| D. In the eQent damage or destruction of a Boxoar has
- been reported in}accordance with Rule 7 of the AAR Car Service

and Car Hire Agreement Code of Car Hire Rules--Freight and the
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appropriate amount due.as a result thereof is received by Lessor,
said damaged or destroyed Boxcar will be removed from the coverage
of'this Agreement as of the date that payment of car hire payments

ceased.

17. TERMINATION

At the expiration or termination:of this Agreement‘as
to any Boxcars, Diboll.will surrender possession of such Boxcars
to Lessor by dellverlng the same to Lessor A Boxcar shall be no
longer subject to this Agreement upon the removal of leoll's or
its Permitted’ A551gnee s railroad marklngs from the Boxcar ~and
the plac1ng thereon of such marklngs as may be de51gnated by
‘Lessor. If such Boxcars ‘are not on the railroad line of TSE uponﬂ
terminatlon .any cost of assembllng, dellverlng, storlng, and
transportlng such Boxcars to TSE's rallroad llne or the rallroad-
line of a subsequent Lessee shall be borne by Diboll. If any .
‘Boxcar 1is terminated oursuant to Paragraphs 15 and 16 hereof
prior to the end of its lease term, Diboll shall be liable to
Lessor for all.costs'and'expenses incurred byALessor to repailnt
the Boxcars and place thereon the marklngs and name or other
~insignia of Lessor's subsequent lessee.

- 18. REPRESENTATIONS, WARRANTIES AND COVENANTS

" Diboll represents[ warrants and covenants that:

(i) Diboll is a corporation duly organized,
validly existing and in good standing under the laws
of the State of Texas and has the .corporate power,
authority and is duly qualified and authorized to do
business wherever necessary, to carry out its present
business and operation and to own or hold under lease

its properties and perform its obllgatlons under this
Agreement.
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(ii) The entering .into and performance of this
Agreement will not violate any judgment, order, law
or regulation applicable to Diboll, or result in a
breach of, or constitute a default under, or result
in the creation of any lien, charge, security interest
or other encumbrance upon any assets of Diboll or on
‘the Boxcars pursuant to any instrument to which

Diboll 1s a party or by whlch it or its assets may be
bound. :

(iii1) There is not action or proceeding pending
or threatened against Diboll before any court or
administrative agency or other governmental body
which might result in any material adverse effect on
the business, property and assets, or conditions,
financial or otherwise, of Diboll.

(1v) There i1is:no fact which Diboll has not
~disclosed to Lessor in writing, nor is Diboll a party
‘to any agreement or - instrument or subject to any
charter or other corporate restriction which, so far
as Diboll can now reasonably foresee, will 1ndividually-
or in the aggregate materially adversely affect the

- business, condition or any material portion of the
properties of Diboll or the ability of Diboll to
perform its obligations under this Agreement.

19. eINSPECTION

Lessor'shali-at any time during normal business heurs.
have the righr to enter the'premises where the Boxcars may be
located for the purpose of 1nspect1ng and examlnlng the Boxcars -
to 1nsure Diboll's compllance with its obllgatlons hereunder
' leoll‘shallenotlfy(Lessor in writing wlthln five (5) days after
any attachﬁeht, tax lien or other judicial process shall be
attached to eny Boxcar.

20. LESSOR S PERFORMANCE OF DIBOLL S OBLIGATIONS

If leoll shall fail to duly and promptly perform any
of its_obllgatlons under thlS Lease with respect to the Boxcars,

" Lessor may, at Lessor's option, perform any act or make any.
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paymeﬁt'which'Lessor_deemslneéessary fqr the_maintenance and
preservaﬁion of the Boxcars and Lessor's titlé thereto, including
payments forvsatiSfactiQnrof liens,Arepairs_and levies, and all
sums S0 paid or incufred by Lessor, together with interest at the
'highest,lawful rate, and any reésonable legal fees incurred by
‘Lessor 1in conﬁectiQn'therewith,:shéll be additional'fent ﬁndér
this Lease and payablé b& Diboll to Lessor on‘demahd. The per-
‘formance oanny act or payment by Lessor as aforesaid shall not

be ‘deemed a waiver or release of any obligation or default on thg

part of Diboll.

21. - MISCELLANEQUS

A. Binding Effect: This Agreement and the Schedule

- contemplated hereby shall be binding upon and shall inure to the
benefit of the parfies.hereto and their respective heirs, personal

representatives, succegsors and assigns.

B. Other'Documents: Both parties agree'toiexecute the
documents contemplated by this transéction'and sﬁch other documents
as may be required in furtherance of this Agreement..

C. No Partnership: It i1s expressly understood and

agreed by the parties hereto that this Agreement cénstitutes a
leaée_df the Boxcars ohly and‘nq jqint venture or partnership is
being created. Nothing herein shall be construed as .conveying to
Diboll any_iight, title.or intereét in the Boxcars except as a
lessee only. - | |

D.  Waiver: Ndvfailure of delay by Lessor shall consti-

tute a waiver or otherwise affect or impair any right, power or

. =19~



remedy available to Lessor nor shall any waiver or indulgence by“
" Lessor or any partial‘ef eingle exereise of any right, pomer or
remedy'pteclude any other or further exercise thereof oxr the |
exercise of any other right, power or remedy.
| E. - Situs: 'This-Agreement shall be'governed by,and‘
construedhébcording to the laws of the State»of Texas.
| F. Notices: All notices hereunder shall be in writihé
and shall be deemed given:when delimefed<perSonaliy or when
~deposited in the.United_States mail, postage pre-paid, certified
or reéisteted, addreseed to‘Lessor at the address set forth above
and to Dihoil at the following’address:‘.
Diboll LeasinghCompany
. P. O. Box 636.
Dibqll, Texas .75941
er tb“Lessor or Diboll‘at'such'other‘addressee.as either of the
partles hereto may de51gnate in wrltlng to the other from time to

time for such purpose.

G. Severablllty - Any prOV151on of this Lease Wthh is

prohlblted or unenforceable 1n ‘any jurisdiction shall as to such
jurisdiction,-be ineffective to the extent of such prohibition_
ahd unenforceable without invalidating the remaining'previsions
‘hereof. Tovthe.extent permitted by applicable law, Diboll hereby
waives any ptovision of law mhich ptohibits or.rendets uhenforce—
able’any provisions_hereof in any respect.

H. Amendments~ This Amendment and the Schedule eie;
cuted by Lessor and leoll constitute the entlre agreement between

Lessor and leoll w1th respect to the Boxcars and the subject
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" matter of this Leasé. No term or provision’of this Lease may bé
changed, modified, émended”or~terminated_execpt by a written
agreement signed byfboth Lessor énd Diboll excépt that Léssbr
may insert the 1dent1f1catlon number as to a Boxcar on the appro-

priate Schedule after delivery Lhereof

T, Paragraph Headlngs: The paragraph headings contained-

in this Agreement are provided for convenient reference only and
shall not be considered for any purpose in analeing or construing

the intention of the parties with respect to this Agreement.

J. Counterparts: Thié Agreement may be executed in
one or mofe couhterparts and each.of such counterparts shall for
all purposes bé deemed to be an original, and all such cbunterj
Parts together sﬁall consﬁitﬁte but one and‘the‘same instrumenﬁ;

| IN WITNESS WHEREOE; the parties hereto.have executed

this Agreement asfof_the date first above written.

"LESSOR™"

DIBOLL LEASING COMPANY

.’By g%wl/,i/mww

P1e51dent

"DIBOLL"
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LEASE SCHEDULE

ITEM QUANTITY MARKINGS - IDENTIFICATION

FMC Corporation 70-Ton 50'6"

Single Sheath Boxcar with Single

10' sliding Doors Centered on

Car, Nailable Steel Flooring, N ‘

Lading Anchors, AAR Plate "C" 5 "TSE 5106" through "TSE 5110"



Individual Form of Acknowledgmedt

" The State'of~‘ Texas

County of ___ Angelina_

On this 4th day of June, 1979, before me persona]]y appeared

" My commission expires:

C. TOM SUMNER ' . : s to me well
known to be the person described in and-who.executed the foregoing in-

strument and he acknowledged that he: executed the same as his free act

Notary Pub11c, in and for Bnge]]na

County, Texas

and deed

SARAH N. LARSON, Notary Public

Angelina County Texas
My Commission Expires.. 39049

et




' THE STATE OF TEXAS N

COUNTY OF ANGELINA -

BEFORE ME, the undersigned authority, a Notary Public,
on this day personally appeared C. TOM SUMNER, President of
Diboll Leasing Company, a corporatlon, known to me to be the:
person and officer whose name is subscribed to the foregoing
instrument and acknowledged to me that the same was the act of
the said Diboll Leasing Company, "a corporatlon, and that he
~executed the same as the act of such corporatlon for the purposes’

and consideration therein expressed and in the capa01ty therein
stated.

. .. GIVEN. UNDER MY HAND: AND SEAL OF OFFICE thlS 4th day of
June, 1979

N C. FLEMING
;O%amTP“lm



