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LEASE OF RAILRCAD EQUIPHMENT dated as
of November 1, 1975, between CONSOLIDATION
COAL COMPANY (hereinafter called the Lessee),
and LINCOLN HATIOHNAL BANK AND TRUST COMPANY,
acting as Trustee under a Trust Agreement
dated as of the date hereof (hereinafter
called the Trust Agreement) with Borg-Warner
Lguities Corporation, a Delaware corporation
(said trust company so acting hereinafter
called the lLessor; sald corporation being
hereinafter called the Beneficiary).

WHEREAS the Lessor is entering into a conditional
sale agreement dated as of the date hereof with Ortner Freight
Car Company, a Delaware corporation {hereinafter called the
Builder), {(such agreement being hereinafter called the Secur-
ity Documentation), wherein the Builder has agreed to manu-
facture, sell and deliver to the Lessor the units of railroad
eguipment described in Schedule A hereto (hereinafter called
the Equipment);

WHEREAS the Builder is assigning its interest in
the Security Documentation to Mercantile-Safe Deposit and
Trust Company, acting as agent (said company, as so acting,
being hereinafter together with its successors and assigns
called the Vendor) under a Participation Agreement dated
as of the date hereof (hereinafter called the Participation
Agreement) with the Lessor, the Beneficiary, and The National
Life and Accident Insurance Company (hereinafter called the
Investor); and

WHEREAS the Lessee desires to lease such number of
units of the Equipment as are delivered, accepted and set-
tled for under the Security Documentation (hereinafter called
the Units) at the rentals and for the terms and upon the con~
ditions hereinafter provided;

WHEREAS Continental 0il Company (hereinafter called
the "Guarantor") agrees to guarantee the obligations of the
Lessee under the Lease pursuant to the Guaranty Agreement
dated as of the date hereof (hereinafter calied the "Guaranty");

NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor



hereby leases the Units to the Lessee upon the following
terms and conditions:

o

§ 1. Net Lease. This Lease ig a net lease and the
Lessee cshall not be entitled to any abatement of rent, reduc~
tion thereof or setoff against rent, including, but not 1im-
ited to, abatements, reductions or setoffs due or alleged

to be due by reason of any past, present or future claims

of the Lessee against the Lessor under this leass or under
the Secur ity Documentation, or against the Builder or the
vendor or otherwise; nor, except as otherwise expressly
provided herein, shall this Lease terminate, or the respec-
tive obligations of the Lessor or the Lessee be otherwise
affected, by reason of any defect in or failure of title

of the Lessor to any of the Units or damage to or loss of
possession or loss of use or destruction of all or any of
the Units from whatsoever cause, any liens, encumbrancesg

or rights of others with respect to any of the Units, the
prohibition of or other restriction against the Lessee's

use of all or any of the Units, the taking ¢r requisitioning
of any of the Units by condemnation or otherwise, the inter-
ference with such use by any person or entity, the invalidity
cr unenforceability or lack of due authorization of thig
Lease, any insolvency of or any bankruptcy, reorganization
or similar proceeding against the Lessee, or for any other
cause whether similar or dissimilar to the foregoing, any
present or future law to the contrary notwithstanding, it
being the intention of the parties heretc that the rents

and other amounts payable by the Lessee hereunder shall
continue to be payable in all events in the manner and at
the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions
of this Lease. To the extent permitted by applicable law,
the Lessee hereby waives any and all rights which it may
now have or which at any time hereafter may be conferred
upon it, by statute or otherwise, to terminate, cancel,

guit or surrender the lease of any of the Units -except in
accordance with the express terms hereof. FEach rental or
other payment made by the Lessee hereunder shall be final
and the Lessee shall not seek to recover all or any part

of such payment from the Lessor for any reason whatsocever.

§ 2. Certificates of Lessee; Opinicn of Counsel.
On the Closing Date under the Secur ity Documentation (such
date being herein called the Cloging Date), the Lessee will
daliver to the Vendor and the lLessor:

(a) a certificate of an officer of the Lessee



the effect that none of the units of the Equipment was
placed in the service of the Lessee or otherwise was used
by the Lessee prior to delivery and acceptance of such
units under the Security Documentation and the Leaze;

and at least five days prior to the Closing Date, the Lessee
will deliver to the Vendor and the Lessor:

{b} a Certificate of an officer of the Lessee
to the effect that the Lessee 1is not in default under
the Lease or the Consent (as defined in the Participa-
tion Agreement); and

at least five days prior to the Closing Date, the Lessee
will deliver to the Vendor, the Lessor and the Builder:

{c¢) an opinion of counsel for the Lessee dated
as of the Closing Date addressed to the Lessor, the
Vendor, and the Builder to the effect that:

{i) the Lease and the Consent have been duly
authorized, executed and delivered and are legal and
valid instruments, binding on the parties thereto
and enforceable in accordance with their terms;

(ii) the Lease and the Lease Assignment have
been duly filed and recorded with the Interstate
Commerce Commission in accordance with Section 20c¢
of the Interstate Commerce Act and there have been
filed and recorded such financing statements and
cther documents as may be necessary to perfect and
protect the rights and interests of the Vendor in
the Lease and the Guaranty and the payments due and
to become due under the Lease and the Guaranty in
accordance with the laws of the State of Indiana;
no other filing or recordation is necessary for
the protection of the rights of the Vendor therein
or in the Eguipment in any state of the United
States of america or the District of Columbia;

{(iii) no authorization or approval from any

governmental or public body or authority of the

. United States of America, or of any of the States
thereof or the District of Columbia is, to the
knowledge of said counsel after reasonable investi-
gation, necessary for the execution, delivery and
performance of the Guaranty, the Lease, or the
Consent or, if any such authorization or approval

is necessary, it has been obtained;



(iv) the Lessee is a corporation duly incorpo-
rated, validly existing, and in good standing under
the laws of the State of Delaware and is duly
gqualified to do business and in good standing in
such other jurisdictions in which the business and
activities of the Lessee require such gualification;

{v) to the knowledge of such counsel after
reasonable investigation, neither the execution
and delivery of the Lease or the Consent nor the
consummation of the transactions contemplated
therein or the fulfillment of, or compliance with,
the terms and provisions thereof will conflict
with, or result in a breach of, any of the terms,
conditions or provisions of the certificate of
incorporation (as amended) or the by-laws (as
amended) of the Lessee or of any bond, debenture,
note, mortgage, indenture, agreement or other
instrument to which the Lessee is now a party
or by which it or its property may be bound, or
constitute (with the giving of notice or the pas-
sage of time or both) a default thereunder;

(vi) to the knowledge of such counsel after
reasonable investigation, neither the execution
and delivery by the Lessee of the Lease or the
Consent nor the consummation of the transactions -
therein contemplated nor the fulfillment of, or
compliance with, the terms and provisions thereof
will conflict with, or result in a breach of, any
of the terms, conditions or provisions of any law,
or any regulation, order, injunction or decree of
any court or governmental instrumentality presently
in effect within the United States; and

(vii} no mortgage, deed of trust or other lien
of any nature whatsoever which now covers or affects
any property or interest therein of the Lessee, now
attaches or hereafter will attach to the Eguipment
or in any manner affects or will affect adversely
the right, title and interest of the Lessor or
the Vendor therein; provided, however, that such
liens may attach to the rights of the Lessee under
the Lease in and to the Equipment.

§ 3. Delivery and Acceptance of Units; Closing
Date. The Lessor hereby appoints the Lessee its agent for
inspection and acceptance of the Units pursuant to the Secur-




ity Documentation. The Lessee shall furnish the vendor and
the Lessor six days' prior written notice of the Closing
Date., The Lessor will cause each Unit to be delivered to

the Lessee at the point or points within the United States

of America at which such Unit is delivered to the Lessor
aunder the Secur ity Documentation. As provided in the Secur-
ity Documentation, each Unit is to be delivered, inspected
and accepted concurrently with the settlement therefor on

the Closing Date pursuant to Article 4 of the Security Docu-
mentation. Upon such delivery, the Lessee will cause an
employee of the Lessee to inspect the same, and if such

Unit its fcound to be acceptable, the Lessee shall concurrently
with the settlement for such Unit pursuant to Article 4 of
the Secur ity Documentation on the Closing Date deliver to

the Lessor a certificate of acceptance (hereinafter called
the Certificate of Acceptance) in accordance with the provi-
sions of Article 3 of the Security Documentation, stating
that such Unit has been inspected and accepted on behalf

of the Lessee and the Lessor on such Closing Date and is
marked in accordance with § 5 hereof, whereupon, except as
provided in the next paragraph of this § 3, such Unit shall
be deemed to have been delivered to and accepted by the Lessee
and shall be subject thereafter to all the terms and conditions
of this Lease.

The Lessee covenants with the Lessor and the Builder
as a third party beneficiary hereof that, in the event of the
exclusion of anv Unit of Equipment from the Secur ity Documen-
tation pursuant to the second paragraph of Article 3 thereof
or the first paragraph of Article 4 thereof or the last para-
graph of Article 14 thereof, the lLessee will be obligated to

full purchase price therefor when due, all in accordance with
the terms on which such Units were to be purchased by Union
Electric Company from the Builder pursuant to Union Electric
Company Purchase Order Wo. 64621 dated January 7, 1974,
addresszed to the Builder which incorporates by reference the
Builder's Proposal No. OCM1164-7-73 (such documents being
limited to Union Electric Company's order for 70 Units of
railroad equipment for its Labadie plant) (such documents
hereinafter called the "Purchase COrder"), which Purchase
Order for the above-mentioned 70 Units of railroad equipment
has been assigned to the Lessor pursuant to a Purchase Order
Asgignment dated as of November 1, 1975. The Lessor will
assign, transfer and set over to the Lessee all the right,
title and interest of the Lessor in and to the Units =so
excluded and the Purchase Order to the extent relating
thereto.



The delivery, inspection and acceptance hereunder
of any Unit of Eguipment excluded from the Security Documen-
tation pursuant to the first paragraph of Article 4 thereof
ghall be null and void and ineffective to subject such Unit
to this Lease.

§ 4. Rentals. The Lessee agrees to pay to the
Lessor, as rental for each Unit subject to this Lease, (i} a
first rental pavment on December 1, 1975, and (1ii1) 60 consecu-
tive quarterly payments pavable in dollars on March 1, June 1,
September 1 and December 1 of each year commencing March 1,
1976, to and including December 1, 1990. The rental payment
payable on December 1, 1975, shall be in an amount egual to
.0197% of the Purchase Price (as defined in the Security
Documentation) of each Unit then subject to this Lease for
each day elapsed from the date such Unit is settled for under
the Security Documentation to Decemper 1, 1975. The next 60
rental payments shall each be in an amount egual tc 2.53% of
the Purchase Price of each Unit then subject to this Lease.

On December 1, 1975, and the Cut-Off Date (as defined in the
Participation Agreement), the Lessee shall also pay, as addi-
tional rental hereunder, amounts egual to the amounts required
i>v the Lessor to make the payments provided for in the last
raragraph of Paragraph 2, of the Participation Agreement.

the rental payments hereinbefore set forth are
subject te adjustment pursuant to §§ 11 and 18 hereof.

If any of the guarterly rental payment dates
referred to above is not a business day the quarterly rental
payment otherwise payable on such date shall be payable
on the next succeeding business day. The term "business
day" as used herein means a calendar dav, excluding Saturdavs,
Sundayve and any other day on which banking institutions
in New York, New York, Fort Wayne, Indiana, or Baltimore,
Maryiand, are authorized or obligated to remain closed.

The Lessor irrevocably instructs the Lessee to
make all the payments (other than payments owing to the Legs-
sor or the Beneficiary pursuant to Sections 8 [with respect
to public liability insurance], 11 and 18 or payments due or
roming due after the obligations of the Lessor in respect
of the Security Documentation have been fully satisfied,
which payments shall be made directly to the Lessor) provided
for in this Lease, including, but neot limited to, the pay-
sqents provided for in this § 4 and in § B hereof (except
az otherwise provided above), at the principal office of
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the vendor, for the account of the Lessor in care of the
vendor, with instructions to the Vendor first, to apply
such payments to satisfy the obligations of the Lessor under
the Security Documentation, and second, so long as no event

demand provided for in the Security Documentation could
constitute an event of default under the Security Documenta-
tion shall have occurred and be continuing, to pay any bal-
ance by wire transfer of immediately available funds not
later than the next business day following receipt thereof
to the Lesscor at such place as the Lessor shall specify in
writing. The Vendor will pursuant to Paragraph 1 of the
Lease Assignment (as defined in the Participation Agreement)
acknowledge receipt from the Lessee of all pavments made

by the Lessee to the vendor pursuant to the immediately pre-
ceding sentence. The Lessee agrees to make each payment

provided for herein as contemplated by this paragraph in
Federal or other funds immediately available to the Vendor
by 11:00 a.m., local time, on the date such payment is due.

§ 5. Term of Lease. The term of this Lease as to
each Unit shall begin on the date of delivery and acceptance
of such Unit hereunder and, subject to the provisions of §§

8, 12 and 15 hereof, shall terminate on the date on which the
final payment of rent in respect therecf is due pursuant to
§ 4 hereof. 'The obligations of the Lessee hereunder (includ-
ing, but not limited to, the obligations under §§ 7, 8, 11 and
16 hereof) shall survive the expiration of the term of this

Lease.

Notwithstanding anything to the contrary contained
herein, all rights and obligations of the Lessee under this
Lease and in and to the Units are subject to the rights,
of the Vendor under the Security Documentation. If an event
of default should occur under the Security Documentation,
the Vendor may terminate this Lease {or rescind its termina-
tion), all as provided therein,

§ 6. Identification Marks. The Lessee will cause
each Unit to be kept numbered with the road number set forth
in Schedule A hereto, or in the case of any Unit not there
listed, such road number as shall be set forth in any amend-
ment or supplement hereto extending this Lease to cover such
Unit, and will keep and maintain, plainly, distinctly, perma-
nently and conspicuously marked on each side of each Unit, in
letters not less than one-half inch in height, the words "Owner-
ship subject to a Security Agreement Filed under the Inter-
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state Commerce Act, Section 20c", "Owned by a Bank or Trust
Company under & Security Agreement Filed under the Interstate
Commerce Act, RSection 20c" or other appropriate words desig-
nated by the Vendor, with appropriate changes thereof and
additions thereto as from time to time may be required by law
in order to protect the Lessor's and Vendor's title to and
interest in such Unit and the rights of the Lessor under this
Lease and of the rights of the Vendcr under. the Security Docu
mantation, The Lessee will not place any such Unit in opera-
tion or exaercise any control or dominion over the same until
such words shall have been 80 marked and will replace promptly
any such markings which may be removed, defaced or destroyed.
The Lessee will not change the road number of any Unit unless
and until (i) a statement of new number c¢r numbers to be sub-
stituted therefor shall have been filed with the Vvendor and
the Lessor and duly filed, recorded and deposited by the
Less in all public offices where this Lease and the Secu-
rity Documentation shall have been filed, recorded and depos
ited and (11} the Lessee shall have furnished the Vendor qnd
the Lessor an opinion of ccounsel to such effect and to the
effect that such filing and recordation will protect the
intereskt of the Lessor and the Vendor in and to the Units
and no filing, recording or deposit {(or giving of nctice)
with any,othpr tederal, state and local government or agency

thereof ig ecessary 1n order to protect the interest of
the Lesso and the Vendor in and to the Units in the United

States of mmerica or any state thereof., The Units may be
lettered with the name or initialg or other insignia cus-
tomar Lly used by the Lessee or its affiliates or its desig-
nated assianees,

Except as provided in the immediately preceding
paragraph, the Lessee will not allow the name of any person,
association or corporation to be placed on any Unit as a
designation that might be interpreted as a claim of owner-
1

§ 7. Taxes., The Lessee agrees to pay and hold
harmless tbw Lessor and the Beneficiary from all documenta-
e, registration and other fees and taxes, levies,

cion, 1licer
imposts, < , charges or withholdings of any nature whatso-
ever, together with any penalties, fines or interest thereon
(for the purpose of this § 7 collectively called "Taxes"),
imposed against the Lessor or the Beneficiary or the eguipment
'1f1nwr to this Lease or any part thereof by any Federal,
state or [acal Government or taxing authority in the United




Ttates or by any forelgn country or subdivision thereof, upon
or with respect tc, or in any way relating to or arising out
ﬁf this Lease or any sale, :@ntal, use, payment, shipment,
ivery or transfer of tltl under the terms herecf or the
;Urity Nocunentation, all of which Taxes the Tessee 2
1 ozarees to pay on demand in addition to the payments to
e omade by srovided for herein; providing, however, that
the above not include, (1)} federal Taxes based uporn, or
measured by, f» mﬁh income or excess profits of the Lessor
or the Renefl v: (1i) Taxes of any state or political
Turisciction . are based upcn, or measured by, thm net
income or excess profits of the Lessor or the ! ¢
awd are {A) imposed by the respective }Ufl“hl“'lwn in whlrh
the p11nr1fa7 office of the Beneficiary or the Lessor, as the
CASEe MAay >, i3 located, or (B) imposed by any other jurisdic-
tion in which Lessor or the Beneficiary, as the case may be,
is subiject to taxes, fees or other charges to the extent such
Taxes result in a reduction of the liability of the Lessor
or ¢ Beneficiary, as the case may be, for Taxes imposed by
the respective jurisdiction in which the principal office of
Lessor or the Beneficiary, as the case may be, is located,
{iii) Taxes (if and to the extent that any person indemnified
hereunder 1s entitled to a credit therefore against its United
ftates Federal income taxes or is indemnified by the lLessee
cursuant to Paragraph 18 of this Lease) of any forﬁlqn country
or subdivision thereof, imposed on or measured solely by the
net income OI ©XCess px@fitﬁ of the Lessor (in its individinal
capacity) and the Beneficiary other than Taxes arising out
of or impoged in respect of the receipt of indemnification
rayments pursuant to this Lease, provided that such Taxes of
any foreign country or subdivis ion thereof incurred as &
regult of the 1wﬁomnnf1rd par%w being. taxed by such foreign
country or jurisdiction on its worldwide income without
regard to rhu transactionsg wuntwmpiatﬁd by this Lease shall
be excluded whether or not the indemnified party is entitled
to a credit against its United States Pederal income taxes;
(iv) any Taxes imposed as a direct result of a veluntary
transfer or other voluntary disposition by the Beneficiary
or any transfer or disposition by the Beneficiary resulting
from bankruptcw or other proceedings for the relief of cred-
itors in which the Beneficiary is the debtor, whether volun-
tary or involuntary, of any interest in any Unit or interest
in rentals under this Lease unless in each case an Event
of pefault shall have occurred and be continuing; (v) any
Taxes imposed on or measured by any fees or compensation
received b the Lessor in its individual capacity; and {v1)
Taxes which are imposed on or measured solely by the net

B
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income of the Lessor if and to the extent tha® such Taxes are
in substitution for or reduce the Taxes pavable by any other
person which the Lessee has not agreed to pay or indemnify
ajainst pursuant to this § 7; provided further that with
respect to those returns, claims or acts which are not the
responsibility of the Lessee, the Lessee shall not be obli-
gated to pay for any of the above Taxes which are due to

the T.essor's or Beneficiary's negligence, failure to file
timely returns, failure to make proper elections, failure to
claim deductions or any other acts which cause the Taxes

that otherwise would not have been imposed. The Lessee will
also pay promptly all Taxes which may be imposed upon any
Unit or for the use or operation thereof (except as provided
above) or upon the earnings arising therefrom {(except as pro-
vided above) or upon the Lessor solely by reason of its owner--
ship therecof and will keep at all times all and every part of
ch Unit free and clear of all Taxes which might in any way
affect the title of the Lessor or the interest of the Rene-

ficiary or result in a lien upon any such Unit; provided,

any Taxes of any kind so long as it is contesting in good
faith and by appropriate legal or administrative proceedings
such Taxes and the nonpayment thereof does nct, in the reason-
alble opinion of the Lessor and the Beneficiary, adversely
affect the title, property or rights of the Lesgsor and the
Beneficiary hereunder or the Vendor under the Security Docu-
mentation.  The Lessee agrees to give the Lessor notice of
such contest within 30 days after institution thereof and the
Il.essor and the Beneficiary agrees to provide such information
a2z may be reasonably requested by the Lessee in furtherance
of such contest. If any Taxes shall have been charged or
levied against the Lessor directly and paid by the Lessor,
the Lessee shall reimburse the Lessor on presentation of an
invoice therefore; provided, however, that the Lesscr shall
nave agiven the Lessee written notice of such Taxes prior to
such nayment. ~

In the event that the Lessor shall beccme obligated
to make any payment to the Builder or the Vendor or otherwise
pursuant to any correlative provision of the Security Documen=-
tation not covered by the foregoing paragraph of this § 7,
the Lessee shall pay such additional amounts (which shall
alzo be decmed Taxes hereunder) to the Lessor as will enable
the Lessor to fulfill completely its obligations pursuent
to said provision.

In the event any reports with respect to Taxes are
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required to be made, the Lessee will, where permitted to do
so under applicable Rules or requlations, make and timely
file such reports in such manner as to show the interest of
the Lessor and the vVendor in the Units as shall be satisfac-
tory to the Lessor and Vendor or, where not so permitted,
will notify the Lessor and the Vendor of such requirement,
and, if promptly regquested by the Lessor or the Beneficiary,
will prepare the same to the best of its ability within a
reasonable time prior to the date such reports are to be
filed. '

In the event that, during the continuance of this
Lease, the Lessee becomes liable for the payment or reimburse-
ment of any Taxes, pursuvant to this § 7, such liability
shall continue, notwithstanding the expiration of this Lease,
until all such Taxes are paid or reimbursed by the Lessee.

The Lessee shall, whenever reasonably requested by
the Lessor or the Beneficiary, submit to the Lessor copies of
returns, statements, reports, billings and remittances, or
furnish other evidence satisfactory to the Lessor and the
Beneficiary of the Lessee's performance of its duties under
this § 7. The Lessee shall also furnish promptly upon
request such data as the Lessor reasonably may regquire to
permit the Lessor's compliance with the requirements of tax-
ing jurisdictions.,

§ 8. Maintenance; Casualty Occurrences; Insurance.
The Leszee agrees that, at its own cost and expense, it
will be responsible for ordinary maintenance and repairs
required to maintain and keep each Unit which is subject
to this Lease in good operating order, repair and condition,

In the event that any Unit shall be or become
worn out, lost, stolen, destroyed, or irreparably damaged,
from any cause whatsoever, returned to the Builder pursuant
to the patent indemnity provisions of the Security Documen-
tation, or taken or requisitioned by condemnation or other-
wise by the United States Government for a stated period
which shall exceed the then remaining term of the Lease
or for an indefinite period, but only when such indefinite
period shall exceed the term of the Lease, or by any other
governmental entity resulting in loss of possession by the
Lessee for a period of 90 consecutive days (such occurrences
heing hereinafter called Casualty Occurrences), prior to
: return of such Unit in the manner set forth in § 16
hereof, the Lessee shall promptly and fully notify the Lessor




and the Vendor with respect thereto. On the rental payment
date next succeeding such notice the Lessee shall pay to

the Lessor an amount equal to the rental payment or payments
in respect of such Unit due and pavable on such date plus a
gum egual to the Casualty Value (as hereinafter defined) of
such Unit as of the date of such payment in accordance with
Schedule B to the Lease. Upon the making of such payment by

the Lessee in respect of any Unit, the rental for such Unit
shall cease to accrue, the term of this Lease as to such

nit shall terminate and {except in the case of the loss,
theft, complete destruction or return to the Builder of such
nit) the Lessor shall be entitled to recover possession of
such Unit. The Lessor hereby appoints the Lessee its agent
to dispose of any Unit suffering a Casualty Occurrence or

any component thereof, at the best price obtainable on an

"ag is, where is" basis. Provided that the Lessee has pre-
viously paid the Casualty Value to the Lessor, the Lessee
shall be entitled to the proceeds of such sale (or in the
case of a reguisition or taking by the United States Govern-
ment which exceeds the term of the Lease, to any awards or
other payments made in compensation for such requisition or
taking) to the extent they do not exceed the Casualty Value
of such Unit, and shall pay any excess to the Lessor. The
Lessee shall be entitled to credit against the Casualty Vvalue
payable in respect of any Unit returned to the Builder pursu-
ant to the patent indemnity provigions of the Security BDocu-
mentation in an amount egual to any payment made by the
Builder to the Lessor in respecit thereof under the Security
ocumentation.

Subject tc adjustment pursuant to the provisions
of § 18 hereof, the Casualty Vvalue of each Unit as of the
payment date on which payment is to be made as aforesaid
shall be that percentage of the Purchase Price of such Init
as is set forth in Schedule B hereto opposite such date.

Whenever any Unit shall suffer a Casualty Occur-
rence after termination of this Lease and before such Unit
shall have been returned in the manner provided in § 16
hereof, the Lessee shall promptly and fully notify the Lessor
with regpect theretc and pay to the Lessor an amount equal
to the Casualty value of such Unit, namely, an amount eqgual
to 20% of the Purchase Price of such Unit. Upon the making
of any such payment by the Lessee in respect of any Unit
(except in the case of the loss, theft or complete destruc-
tion of such Unit), the Lesscor shall be entitled to recover
nossession of such Unit, The Lessor hereby appoints the
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Lessee its agent to dispose of any Unit suffering a Casualty
Occurrence or any component thereof, at the best price obtain-
able on an "as is, where 18" basis. Provided that the Lessgee
has previously paid the Casualty value to the Lessor, the
Lessee shall be entitled to the proceeds of such sale (o

the extent they do not exceed the Casualty Vvalue of such

Unit, and shall pay any excess to the Lessor.

In the event of the reqguisition for use by the
United States Government (hereinafter called the Govern-
ment) of any Unit during the term of this Lease or any
renewal thereof all of the Lessee's obligations under this
Lease with respect to such Unit shall continue to the same
extent as if such requisition had not occurred, except that
if such Unit is returned by the Government at any time after
the end of the term of this Lease or any renewal thereof,
the Lessee shall be obligated to return such Unit to the
Lessor pursuant to § 13 or § 16 hereof, as the case may be,
promptly upon such return by the Government rather than
at the end of the term of this Lease or any renewal thereof,
but the lLessee shall in all other respects comply with the
provisions of said § 13 or § 16, as the case may be, with
respect to such Unit. - All payments received by the Lessor
or the Lessee from the Government for the use of such Unit
during the term of this Lease or any renewal thereof shall
be paid over to, or retained by, the Lessee provided no
Event of Default (or other event which after notice or lapse
of time or both would become an Event of Default) shall
have occurred and be continuing; and all payments received
by the Lessor or the Lessee from the Government for the
use of .such Unit after the term of this Lease or any renewal
thereof, shall, to the extent of the Casualty Value thereto-
fore paid by the Lessee, be paid over to, or retained by
the Lessee, and any such amounts paid in excess of such
Casualty Value shall be paid over to, or retained by, the
Lessor.

Fxcept as hereinabove in this § 8 provided, the
Lessee shall not be released from its obligations hereunder
in the event of, and shall bear the risk of, any Casualty
Occurrence to any Unit from and after delivery and acceptance
thereof by the Lessee hereunder.

The Lessee will, at all times prior to the return
of the Equipment to the Lessor, at its own expense, cause
to be carried and maintained property insurance in respect
of the Units at the time subject hereto, and public liability
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insurance, in amounts and against risks customarily insured
against by the Lessee in respect of similar equipment owned
by it and the benefit thereof shall be payable to the vendor,
the Lessor and the Lessee, as their interests may appear,

so long as the Conditional Sale Indebtedness, if any, evi-
denced by the Security Documentation shall not have been

paid in full, and thereafter teo the Lessor and the Lessee

as their interests may appear; provided, however, that the
Lessee shall not be obligated to maintain property insurance
for the Equipment in an amount in excess of the Casualty
Value of the Equipment as of the next succeeding rental
payment date; and provided, further, that if the Lessee

does not customarily insure similar eqguipment owned by it,
the Lessee shall not be obligated to insure the Equipment
subject to this Lease. If the Lessor shall receive anvy
insurance proceeds, condemnation payments or amounts in
settlement for damaged or destroyed cars in accordance with
the Interchange Rules of the Association of American Railroads
(hereinafter called AAR Recoveries) in respect of a Unit
suffering a Casualty Occurrence, the Lessor shall, subject

to the Lessee having made payment of the Casualty value

in respect of such Unit, pay such proceeds, condemnation
payments or AAR Recoveries to the Lessee to reimburse the
Lessee for the loss of use of such Unit; provided, however,
that any AAR Recoveries or condemnation payments shall be
paid to or retained by Lessor to the extent they are in
excess of the Casualty value,  All insurance proceeds received
by the Lessor in respect of any Unit not suffering a Casualty
Occurrence shall be paid to the Lessee upon proof satisfactory
to the Lessor that any damage to such Unit in respect of
which such proceeds were paid has been fully repaired.

§ 9. Representations and Warranties. The Lessee
represents and warrants as follows:

{a) The Lessee has not directly or indirectly
offered or sold any of the Conditional Sale Indebtedness,
as defined in the Security Documentation, or other
securities to, solicited offers to buy any of the Condi~-
tional Sale Indebtedness or other securities from,
or otherwise approached or negotiated in respect of
the purchase or sale or other disposition of any of
the Conditional Sale Indebtedness or other securities
with, any person so as to bring the sale of the Condi-
tional Sale Indebtedness within the provisions of Sec-
tion 5 of the Securities aAct of 1933, as amended. The
Lessee will not offer any conditional sale indebtedness
or other securities to, or solicit any ocffer to buy
any thereof from any other perscn or approach or negoti-
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ate with any other person in respect thereof, so as to
bring the sale of the Conditional Sale Indebtedness
within the provisions of Section 5 of said Securities
Act.

(b) No authorization or approval from any govern-
mental or public body or authority of the United States
of america or of any State thereof or the District of
Columbia is necessary for the execution, delivery and
performance by the Lessee of the Lease, the Consent or
the Guaranty; or 1if any such authorization or approval

is necessary, it has been obtained.

{c}) The Lessee has furnished to the Beneficiary
and the Investor balance sheets of the Guarantor as
of December 31, 1973 and 1974, and related statements
of income and retained earnings for the years then
ending and for the six-month period ending June 30,
1975, Such financial statements are in accordance with
the books and records of the Guarantor and have been
prepared in accordance with generally accepted account-
ing principles. These statements have been prepared
on a consistent basis throughout the period covered
thereby. The financial statements present fairly the
financial condition of the Guarantor at such dates and
the results of its operations for such periods.

(d} The Equipment will be used in interstate
commerce, and the Lessee 50 covenants with the Lessor
and with the Investor as third party beneficiary.

The Lessor represents and warrants as follows:

{(a) The Lessor is a corporation duly incorporated,
validly existing and in good standing under the laws
nof the State of Indiana.

(b} The Lessor has the corporate power, authority
and legal right to carry on its business as now con-
ducted, and is duly authorized and empowered to execute
and deliver the Trust Agreement, the Guaranty, the
Lease, the Conditional Sale Agreement, the Lease Assign-
ment and the Consent, and to fulfill and comply with
the terms, conditions and provisions hereof and thereof.

{c) The Trust Agreement, the Guaranty, the Lease,
the Conditional Sale Agreement, the Lease Assignment
and the Consent have been duly authorized, and have
been, or will be on or before the Closing Date, duly



16

executed and delivered and, assuming due autheorization,
execution and delivery thereof by the other parties

legal and binding agreements, enforceable in accordance
with their terms.

§ 10. Reports. On or before January 31 in each
year, commencing with the calendar year 1976, the Lessee
will furnish to the Lessor and the Vendor an accurate state-
ment {(a) setting forth as at the preceding December 31 the
amount, description and numbers of all Units then leased
hereunder and covered by the Security Documentation, the
amount, description and numbers of all Units that have suf-
fered a Casualty Occurrence during the preceding calendar
yvear {(or since the date of the commencement of this Lease
in the case of the first such statement) or are then under-
going repairs {(other than running repairs) or then withdrawn

and such other information regarding the condition and state
of repair of the Units as the Lessor or the Vendor may reason-
ably request and (b) stating as at the preceding December 31
that, in the case of all Units then leased hereunder and
covered by the Security Documentation, the numbers and mark-
ings required by § 16 hereof and by the Security Documenta-
tion have been preserved or replaced. The Lessor, at its
sole cost and expense, shall have the right by its agents,
to inspect the Units and the Lessee's records, if any, with
respect thereto at such reasonable times as the Lessor may
reguest during the continuance of this Lease.

The Lessee will furnish to the Lessor, the Vendor,
the Beneficiary and the Investor (i) within 45 days after
the end of each of the first three guarterly fiscal periods
of the Guarantor, statements of income and suiplus of the
Guarantor and its consolidated subsidiaries as of the close
of such periods, in comparative form with the corresponding
fiscal period in the preceding fiscal year, in reasonable
detaill and certified by any Vice President or the Treasurer
of the Guarantor, (ii) within 90 days after the close of
each of the fiscal years of the Guarantor, balance sheets
of the Guarantor and its consolidated subsidiaries as of
the close of such fiscal years, together with the related
statements of income and surplus and source and application
of funds for such fiscal years, in comparative form with
the preceding fiscal year, all in reasonable detail and
certified by a recognized national firm of independent public
accountants, such certification including their certificates
and accompanying comments, (iii) within 90 days after the
close of the fiscal year of the Lessee, a certificate of
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the Lessee, signed by a principal financial officer, to

the effect that the signer has reviewed the relevant terms

of this Lease, and has made, or caused to be made under

his supervision, a review of the transactions and condition
of the Lessee during the preceding fiscal year, and that

such review has not disclosed the existence during such
period, nor does the signer have knowledge of the existence,
as at the date of such certificate, of any condition or

event which constitutes a default, an Event of Default or
event of default or which, after notice or lapse of time

or both, would constitute such a default, an Event of Default
or event of default or, if any such condition or event existed
or exists, specifying the nature and pericd of existence
thereof and what action the Lessee has taken or is taking

or proposes to take with respect thereto, (iv) promptly

upon the filing of the same, the annual reports of the Guar-
antor under the Securities Exchange Act of 1934, and (v) from
time to time such other information as the Lessor may reason-
ably request The Lessee will furnish the Lessor from time
to time on reguest such information as the Lessee or the
Lessor may be reguired to furnish to any person pursuant

to the Security Documentation.

§ 11. Dpisclaimer of Warranties; Compliance with
Laws and Rulesg; Indemnification. THE LESSOR MAKES NO WAR-
RANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIEDR, A5 TO
THE DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF THE
MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS DELIVERED
TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES RO WARRANTY
OF MERCHAMTABILITY OR FITNESS OF THE UNITS FOR ANY PARTICULAR
PURPOSE OFR AS TC TITLE TO THE UNITS OR ANY COMPONENT THEREOF,
OF ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS QR IMPLIED,
WITH RESPECT TC ANY UNIT, EITHER UPON DELIVERY THEREOF TOC THE
LESSEE OR OTHERWISE, it being agreed that all such risks,
as between the Lessor and the Lessee, are to be borne by
the Lessee; but the Lessor hereby irrevocably appoints and
constitutes the Lessee its agent and attorney-in-fact during
the term of this Lease to assert and enforce from time to
time, in the name of and for the account of the Lessor and/or
the Lessee, as thelir interests may appear, at the Lessee's
sole cost and expense, whatever claims and rights the Lessor
may have against the Builder under the provisions of Items

at the Lessee's sole cost and expense, such claims and rights.
The Lessor shall have no responsibility or liability to the
Lessee or any other person with respect to any of the follow-
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ing: (i) any liability, loss or damage caused or alleged

to be caused directly or indirectly by any Units or by any
inadequacy thereof or deficiency or defect therein or by
any other circumstances in connection therewith; (1i) the
use, operation or performance of any Units or any risks
relating thereto; (iii) any interruption of service, losg

of business or anticipated profits or consequential damages;
or (iv) the delivery, operation, servicing, maintenance,
repair, improvement or replacement of any Units. The Lessee's
delivery ol a Certificate of Acceptance shall be conclusive
evidence as between the Lessee and the Lessor that the

Inits described therein are in all the foregoing respects
satisfactory to the Lessee, and the Lessee will not assert
any claim of any nature whatsoever against the Lessor based
on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor
and the Vendor, to comply in all respects (including, without
limitation, with respect to the use, maintenance and operation
of each Unit) with all applicable laws of the jurisdictions
in which its operations involving the Units may extend, with
the interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transportation,
the Interstate Commerce Commission and any other legislative,
executive, administrative or judicial body exercising any
power or jurisdiction over the Units, to the extent that
such laws and rules affect the title, operation or use of
the Units, and in the event that, prior to the expiration
of this Lease or any renewal thereof, such laws or rules
reguire any alteration, replacement, addition or modifica-
tion of or to any part of any Unit, the Lessee will conform
therewith at its own expense; provided, however, that the
Lessee may at its own expense, 1n good faith, contest the
validity or application of any such law or rule in any rea-
sonable manner which does not, in the opinion of the Lessor
or the Vendor, adversely affect the property or rights of
the Lessor or the Vendor under this Lease or under the Secu-
rity Documentation. The Lessee, at its own cost and expense,
may furnish additions, modifications and improvements to
the Units during the term of this Lease provided that such
additions, modifications and improvements are readily removable
without causing material damage to the Units. The additions,
modifications and improvements made by the Lessee under the
preceding sentence shall be owned by the Lessee.

Except as otherwise provided in the next preceding
paragraph, any and all additions to any Unit and any and all



parts installed on and additions and replacements made to
any Unit shall constitute accessions to such Unit and, at
the cost and expense of the Lessee, full ownership thereof
free from any lien, charge, security interest or encumbrance
{except for those created by the Security Documentation)
shall immediately be vested in the Lessor and the Vendor

as their respective interests appear in the Unit itself.

The Lessee agrees to indemnify, protect and hold
harmless, except with respect to Taxes as defined in and gov-
erned by § 7 hereof, the Lessor, the Beneficiary ang the
Vendor from and against all losses, damages, injuries, liabil-
ities, claims and demands whatsoever, regardless of the cause
thereof, and expenses in connection therewith, including,
but not limited to, counsel fees and expensces, patent lia-
bilities, penalties and interest, arising out of or as the
result of the entering into or the performance of or the
occurrence of a default, an event of default or an Event of
Default under the Security Documentation, the Participation
2greement or this Lease, the ownership of any Unit, the
ordering, acguisition, use, operation, condition, purchase,
delivery, rejection, storage or return of any Unit or any
accldent in connection with the operation, use, condition,
possession, storage or return of any Unit resulting in damage
to property or injury or death to any person, except as
ctherwise provided in § 16 of this Lease or the transfer
of title to the Eguipment by the Vendor pursuant to any
provision of the Security Documentation. The indemnities
arising under this paragraph shall continue in full force
and effect notwithstanding the full payment of all obliga-
tions under this Lease or the expiration or termination of
the term of this Lease; provided, however, that, so long as
no Event of Default (or other event which. after lapse of time
or notice or both would become an Event of Default) shall
have occurred and be continuing, the indemnities arising
out of this pararagh shall not be so payable (i) in respect
of a Unit arising from acts or events which occur after each
init has been delivered to the Lessor in accordance with
5 16 hereof; (ii) to any party otherwise to be indemnified
hereunder resulting from the willful misconduct or gross
negligence of such person; (iii) in connection with selling,
leasing, dispesing of, or attempting to sell, lease or dis-
pose of any Unit {(other than in the course of exercising
remedies provided in § 12 and § 13 hereof) to any person
after the expiration of the Lease Term with respect thereto;
(iv) in connection with liabilities arising from the transfer
by the Beneficiary of its beneficial interest in such Unit ot
by the Vendor of any interecst in the Security Documentation,




as the case may be; or (v) in respect of Federal Income Tax
benefite except as provided in § 18 hereof,

The Lessee agrees to prepare and deliver to the
Lessor within a reasonable time prior to the reguired date
of filing (or, to the extent permissible, file on behalf
of the Lessor) any and all reports (other thar tax returns)
to be filed by the Lessor with any federal, state or other
regqulatory authority by reason of the ownership by the Lessor
or the vVendcor of the Units or the leasing thereof to the
Lessee.

§ 12. Default. 1If, during the continuance of this
being herein sometimes called an Event of Default) shall
oCCur :

A, default shall be made in payment of any amount
provided for in §§ 4, 8 (except as otherwise provided
in § 18{a) hereof) or 15 hereof, and such default shall
continue for ten days;

B. the Lessee shall make or permit any unautho-
rized assignment or transfer of this Lease, or any
interest herein, or of the right to possession of the
Units, or any thereof;

C. default shall be made in the observance or
performance of any other of the covenants, conditions.
and agreements on the part of the Lessee contained
herein or in the Consent and such default shall continue
for 30 days after written notice from the Lessor or
the Vendor to the Lessee specifying the default and
demanding that the same be remedied;

D. any proceedings shall be commenced by or against
the Lessee for any relief which includes, or might
result in, any modification of the obligations of the
Lessee hereunder, under any bankruptcy or insolvency
laws, or laws relating to the relief of debtors, read-
justments of indebtedness, reorganizations, arrangements,
compositions or extensions {(other than a law which does
not permit any readjustments of the obligations of the
Lessee hereunder), and, unless such proceedings shall
have been dismissed, nullified, stayed or otherwise
rendered ineffective (but then only s¢ long as such
stay shall continue in force or such ineffectiveness
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shall continue), all the obligations of the Lessee under
this Lease shall not have been and shall not continue

to have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees or
receiver or recelivers appointed (whether or not subject
to ratification) for the Lessee or for the property of
the Lessee in connection with any such proceedings in
such manner that such obligations shall have the same
status as obligations incurred by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such proceed-
ings shall have been commenced, whichever shall be ear-
lier;

E. an event of default set forth in Article 15 of
the Security Documentation shall have occurred arising
out of any default by the Lessee in performing any of
its obligations hereunder;

F. breach of any of the covenants of or default
in any of the obligatory provisions of the Guaranty: or

G. any representation or warranty made by the
Lessee herein or in the Consent, or any representation
or warranty made by the Guarantor in the Guaranty, or
by either the Lessee or the Guarantor in any other agree-
ment, statement or certificate furnished to the Lessor,
the Beneficiary or the Vendor in connection with this
Lease or the transaction contemplated hereby, proves
untrue in any material respect as of the date of issu-
ance or making thereof;

in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by
the Lessee of the applicable covenants of this Lease or
to recover damages for the breach thereof including net
after-tax losses of federal and state income tax bene-
fits to which the Lessor would otherwise be entitled
under this Lease; or '

(k) by notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the
use of the Units shall absolutely cease and terminate
as though this Lease had never been made, but the Lessee
shall remain liable as herein provided; and thereupon
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the Lessor may by its agents enter upon the premises

of the Lessee or other premises where any of the Units
may be and take possession of all or any of such Units
and thenceforth hold, possess, sell, operate, leasge

to others and enjoy the same free from any right of

the Lessee, or its successors or assigns, to use the
Units for any purposes whatever and without any duty

to account to the Lessee for such action or inaction

or for any proceeds arising therefrom; but the Lessor
shall, nevertheless, have a right to recover from the
Lessee any and all amounts which under the terms of
this Lease may be then due or which may have accrued

to the date of such termination (computing the rental
for any number of days less than a full rental period
by multiplying the rental for .such full rental period
by a fraction of which the numerator 1is such number

of days and the denominator is the total number of

days in such full rental period) and also to recover
forthwith from the Lessee as damages for loss of the
bargain and not as a penalty, whichever of the follow-
ing amounts the Lessor, in its sole discretion, shall
specify: (x) a sum, with respect to each Unit, equal
ta (A) the excess of the present value, at the time of
such termination, of the entire unpaid balance of all
rental for such Unit which would otherwise have accrued
hereunder from the date of such termination to the end
of the term of this Lease as to such Unit over the then
present value of the rental which the Lessor reasonably
estimates to be obtainable for the Unit during such
period, such present value to be computed in each case
on the basis of a 5.94% per annum discount, compounded
semiannually from the respective dates upon which ren-
tale would have been payable hereunder had this Lease
not been terminated plus (B) an amount which, shall give
the Beneficiary at least the same after-tax yield and
aggregate reportable earnings computed on an after-tax
basis on its investment in the beneficial ownership of
the Units as it would have received if it had been en-
titled to utilization of all or such portion of the
Investment Credit (as hereinafter defined) ADR Deduction
and the Interest Deduction {as such deductions are
defined in § 18(a) hereof) which was lost, not claimed,
not available for claim or disallowed or recaptured

in respect of a Unit as a direct or indirect result of
the breach of one or more of the representations, war-




ranties and covenants made by the Lessee in § 18{a) or
any other provision of this Lease, the inaccuracy of
any statement in any letter or document furnished to
the Lessor by the Lessee, the termination of thiz Lease,
the Lessee's loss of the right to use such Unit, any
action or inaction by the Lessee or the sale or other
disposition of the Lessor's interest in such Unit after
the occurrence of an Event of Default, such amount to be
determined in the manner set forth in §l8(a) hereocf to
reach a Final Determination {as therein defined), plus
such sum as will pay or reimburse the Beneficiary for
any interest, penalties or additions to tax incurred in
connection with such loss, fallure to c¢laim, inability
to claim, disallowance or recapture; or {y) an amount
equal to the excess, if any, of the Casualty Value

as of the rental payment date on or next preceding

the date of termination over the amount the Lessor
reasonably estimates to be the sales value of such

Unit at such time; orovided, however, that in the event
the Lessor shall have sold any Unit, the Lessor, in
lieu of collecting any amounts payable to the Lessor

by the Lessee pursuant to the preceding clauses (x)

and (y) of this part (b) with respect to such Unit,
may, 1f it shall so elect, demand that the Lessee pay
~the Lessor and the Lessee shall pay to the Lessor on
the date of such sale, as liguidated damages for loss
of a bargain and not as a penalty, an amount equal

to the excess, Lf any, of the Casualty value for such
Unit, as of the rental payment date on or next preceding
the date of termination over the net proceeds of such
sale.

In addition, the Lessee shall be liable, except as otherwise
provided above, for any and all unpaid amounts due hereunder
before, during or after the exercise of any of the foregoing
remedies and for all reasonable attorneys' fees and other

costs and expenses incurred by reason of the occurrence of

any Event of Default or the exercise of the Lessor's remedies
with respect thereto, including all costs and expenses incurred
in connection with the return of any Unit.

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumulative
and may be exercised concurrently or consecutively, and shall
be in addition to all other remedies in its favor existing at
law or in eguity. The Lessee hereby waives any mandatory
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reguirements of law, now or hereafter in effect, which might
limit or modify the remedies herein provided, to the extent
that such waiver is not, at the time in question, prohibited
by law. The Lessee hereby waives any and all existing or
future claims to any offset against the rental payments due
hereunder, and agrees to make such payments regardless of any
offset or claim which may be asserted by the Lessee or on its
behalf.

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the con-
tingencies set forth herein shall not constitute a waiver
of any such right upon the continuation or recurrence of
any such contingencies or similar contingencies.

In the event that the Lessee shall have knowledge
of an Event of Default under the Lease or an event of default
under the Security Documentation, such party shall give prompt
telephonic notice (confirmed in writing) thereof to the vendor,
the Lessor and the Beneficiary.

§ 13. Return of Units Upon Default. 1If this Lease
shall terminate pursuant to § 12 hereof, the Lessee shall
forthwith deliver possession of the Units to the Lessor.
Each Unit so delivered shall be in the same operating order,
repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted. For the purpose
of delivering possession of any Unit or Units to the Lessor
as above reguired, the Lessee shall at its own cost, expense
and risk:

(a) forthwith and in the usual manner place such
Units upon such storage tracks as the Lessor reasonably
may designate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee without charge for in-
surance, rent or storage until such Units have been sold,
leased or otherwise disposed of by the Lessor; and

{c) transport the same to any reasonable place
on the tracks of the Lessee or any of its affiliates
or to any connecting carrier for shipment, all as
directed by the Lessor.

The assembling, delivery, storage, insurance and transporting
of the Units as hereinbefore provided shall be at the expense



a8
tn

and risk of the Lessee and are of the essence of this Lease,
and upon appllcatlan to any court of equity having jurisdic-
tion in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will, at its own cost and expense, maintain and Keep the
Equipment in good order and repair and will permit the Lessor
or any person designated by it, including the authorized rep-
resentative or representatives of any prospective purchaser
of any such Unit, to inspect the same upon reasonable notice.
All amounts earned in respect of the Units after the date of
termination of this Lease shall belong to the Lessor and, if
received by the Lessee, shall be promptly turned over to the
Lessor. In the event any Unit is not assembled, delivered
and stored, as hereinabove provided, within 60 days after
such termination, the Lessee shall, in additicn, pay to the
Lessor for each day thereafter an amount equal to the amount,
if any, by which .0281% of the Purchase Price of such Unit
for each such day exceeds the actual earnings received by

the Lessor on such Unit for each such day.

‘ W1thout in any way 11m1t1ng the obligation of
the Lessee under the foregoing provisions of this § 13,
the' Lessee hereby irrevocably appoints the Lessor as the
agent and attorney of the Lessee, with full power and author-
ity, at any time while the Lessee is obligated to deliver
possession of any Unit to the Lessor, to demand and take
possession of such Unit in the name and on behalf of the
Lessee from whomsoever shall be in possession of such Unit
at the time.

§ 14. Assignment; Possession and Use. This Lease
shall be assignable 1n whole or in part by the Lessor without
the consent of the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lessor except upon written
notice of such assignment from the Lessor. All the rights
of the Lessor hereunder (including, but not limited to, the
rights under §§ 7, 8, 11, 12 and 18 and the rights to receive
the rentals payable under this Lease) shall inure to the bene~
fit of the Beneficiary and the Lessor's assigns, including
the Vendor: the fact that specific references are made to the
vendor in certain provisions hereof shall not be construed
to limit the rights of the Vendor assigned to it by the
Lessor pursuant to any assignment of the Lease.

So long as the Lessee shall not be in default
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under this Lease and no event of default shall exist under
the Security Documentation, the Lessee shall be entitled

to the possession and use of the Units in accordance with
the terms of this Lease but, without the prior written con-
sent of the Lessor and the Vendor, the Lessee shall not
assign or transfer its leasehold interest under this Lease
in the Units.or any of them. The Lessee, at its own expense,
will promptly pay or discharge any and all sums claimed by
any party which, if unpaid, might become a lien, charge,
security interest or other encumbrance (other than an encum-
brance created by the Lessor or the Vendor or resulting from
claims against the Lessor or the Vendor not related to the
ownership of the Units) upon or with respect to any Unit

or the interest of the Lessor, the Vendor or the Lessee
therein, and will promptly discharge any such lien, claim,
security interest or other encumbrance which arises. The
Lessee shall not, without the prior written consent of the
Lessor, part with the possession or control of, or suffer

or allow to pass out of its possession or control, any of
the Units, except to the extent permitted by the provisions
of the immediately succeeding paragraph.

So long as the Lessee shall not be in default under
this Lease and no event of default shall exist under the
Security Documentation, the Lessee shall be entitled to the
possession of the Units and to the use of the Units by it
or any affiliate upon trackage owned or operated by it or
any such affiliate or upon lines of railroad over which the
Lessee or any such affiliate has trackage or other operating
rights or over which railroad equipment of the Lessee or
any such affiliate is regularly operated pursuant to contract,
and also to permit the use of the Units upon connecting and
other carriers in the usual interchange of traffic or pursuant
to run-through agreements, but only upon and subject to all
the terms and conditions of this Lease and the Security Docu-
mentation; provided, however, that the Lessee shall not assign
or permit the assignment of any Unit to service involving
the regular operation and maintenance thereof outside the
United States of America. The Lessee may receive and retain
compensation for such use from railroads sc using any of
the Units.

Nothing in this § 14 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of the
Units to any corporation incorporated under the laws of any
state of the United States of America or the District of
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Columbia (which shall have duly assumed the obligations of
the Lessee hereunder and under the Consent (as defined in
the Security Documentation)) into or with which the Lessee
shall have become merged or consolidated or which shall

have acquired the property of the Lessee as an entirety or
substantially as an entirety, provided that such assignee or
transferee will not, upon the effectiveness of such merger,
consolidation or acquisition, be in default under any pro-
vision of this Lease.

Without limiting the provisions of the foregoing,
it is contemplated that the Lessee shall receive insofar as
applicable law and regulations allow all mileage allowance
rentals and/or other compensation (hereinafter referred to as
"Mileage") payable by carriers by reason of use of the Units
and if for any reason the Lessor shall receive any Mileage
then (unless an Event of Default shall have occurred and be
continuing in which event such Mileage or portion thereof
shall be retained by the Lessor until such Event of Default
shall no longer be continuing), the Lessor shall remit such
Mileage to the Lessee promptly after the Lessee shall furnish
to the Lessor, at the Lessee's expense, either (i) a ruling
of the Interstate Commerce Commission to the effect that the
remittance thereof to the Lessee will not constitute a rebate
within the meaning of 49 U.S.C. Section 41, as amended, or
(ii) an opinion of counsel to such effect.

§ 15, Purchase and Renewal Options. Provided
that this Lease has not been earlier terminated and the
Lessee is not in default hereunder, the Lessee may by writ-
ten notice delivered to the Lessor not less than nine months
prior to the end of the original term or the first extended
term of this Lease, as the case may be, (i) elect to extend
the term of this Lease in respect of all but not fewer than
all of the Units then covered by this Lease, for an addi-
tional two-year period commencing on the scheduled expiration
of the original term or any extended term of this Lease, as
the case may be, provided that the Lessee may not so elect
to extend the term of this Lease for more than two such addi-
- tional two-year periods, at a "Fair Market Rental" payable
in quarterly payments on March 1, June 1, September 1 and
December 1 in each year of such extended term or (ii) elect
to purchase all, but not fewer than all, the Units then
covered by this Lease for a purchase price equal to the "Fair
Market value" of such Units as of the end of the original or
extended term of this Lease, as the case may be.
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Fair Market Rental shall be determined on the basis
of, and shall be equal in amount to, the rental which would
obtain in an arm's-length transaction between an informed and
willing lessee {other than a lessee currently in possession)
and an informed and willing lessor under no compulsion to
leagse and, in such determination, costs of removal from the
location of current use shall not be a deduction from such
rental. If, after 60 days from the giving of notice by the
Lessee of the Lessee's election to extend the term of this
Lease, the Lessor and the Lessee are unable to agree upon a
determination of the Fair Market Rental of the Units, such
rental shall be determined in accordance with the foregoing
definition by the following procedure: If either party to
such determination shall have given written notice to the
other requesting determination of such value by this
appraisal procedure, the parties shall consult for the pur-
pose of appointing a qualified independent appraiser by
mutual agreement. If no such appraiser is so appointed
within 20 business days after such notice is given, each
party shall appoint an independent appraiser within 25 busi-
ness days. after such notice is given, and the two appraisers
so appointed shall within 35 business days after such notice
is given appoint a third independent appraiser. If no such
third appraiser 1is appointed within 35 business days after
such notice is given, either party may apply, to make such
appointment, to the American Arbitration Association, and
both parties shall be bound by any appointment so made.

Any appraliser or appraisers appointed pursuant to the fore-
going procedure shall be instructed to determine the Fair
Market Rental of the Units subject to the proposed extended
term within 90 days after his or their appointment. If

the parties shall have appointed a single appraiser or if
either party shall have failed to appoint an appraiser, the
determination of Pair Market Rental of the single appraiser
~appointed shall be final. If three appraisers shall be
appointed, the determination of the appraiser which differs
most from the other two appraisers shall be excluded, the
remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties
hereto as the Fair Market Rental. The appraisal proceedings
shall be conducted in accordance with the Commercial Arbitra-
tion Rules of the American Arbitration Association as in
effect on the date hereof, except as modified hereby. The
provision for this appraisal procedure shall be the exclusive
means of determining Fair Market Rental and shall be in lieu
of any judicial or other procedure for the determination
thereof, and each party hereto hereby consents and agrees
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not te assert any judicial or other brocedureﬂ. The expenses
of the appraisal procedure shall be borne egually by the
Lessee and the Lessor.

Fair Market Value shall be determined on the basis
of, and shall be equal in amount to, the value which would
obtain in an arm's-length transaction between an informed
and willing buyer-user (other than a lessee currently in
possession or a used equipment dealer) and an informed and
willing seller under no compulsion to sell and, in such
determination, costs of removal from the location of cur-
rent use shall not be a deduction from such value. If on
or before nine months prior to the expiration of the term
of this Lease, the Lessor and the Lessee are unable to agree
upon a determination of the Fair Market value of the Units,
such value shall be determined in accordance with the forego-
ing definition by the procedure set forth in the next preced-
ing paragraph for the determination of Fair Market Rental.

Upon payment of the purchase price, the Lessor
shall upon request of the Lessee execute and deliver to the
Lessee, or to the Lessee's assignee or nominee, a bill of
sale (without representations or warranties except that such
Units are free and clear of all claims, liens, security inter-
ests and other encumbrances by or in favor of any person
claiming by, through or under the Lesscor) for such Unitsz, ana
such other documents as may be required to release such Units,
from the terms and scope of this Lease and to transfer to the
Lessee such title to such Units as the Lessor derived from
the Builder free and clear of all liens, security interests
and other encumbrances arising through the Lessor.

§ 16. Return of Units upon Expiration of Term.

The Lessor intends to retain the Units for re-lease at the
expiration of the term of this Lease. As soon as practicable
on or after the expiration of the original or extended term
of this Lease with respect to any Unit not purchased by the
Lessee, the Lessee will, at its own cost and expense, at the
request of the Lessor, deliver possession of such Unit to the
Lessor upon such storage tracks as the Lessor may reasonably
designate, or, in the absence of such designation, as the
Lessee may select, and permit the Lessor to store such Unit
on such tracks for a period not exceeding 30 days and trans-
port the same, at any time within such 30-day period, to any
reasonable place on the tracks of the Lessee, or to any con-
necting carrier for shipment, all as directed by the Lessor,
the movement and storage of such Units to be at the expense
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and risk of the Lessee. It is understood and agreed that

at the end of saild 30-day periocd, all such expense and risk
shall revert to Lessor. During any such storage period the
Lessee will permit the Lessor or any person designated by

it, including the authorized representative or represgentatives
of any prospective purchaser, lessee or user of such Unit,
upon reasonable notice to inspect the same; provided, however,
that the Lessee shall not be liable, except in the case of
negligence of the Lessee or of its employees or agents, for
any injury to, or the death of, any person exercising, either
on behalf of the Lessor or any prospective purchaser, lessee
or user, the rights of inspection granted under this sentence.
Fach Unit returned to the Lessor pursuant to this § 16 shall
(i) be in the same operating order, repair and condition

as when originally delivered to the Lessee, reasonable wear
and tear excepted, and (1i) meet the standards then in effect
under the Interchange Rules of the Association of American
Railroads, if applicable, and/or the applicable rules of

any governmental agency or other organization with juris-
diction. The assembling, delivery, storage and transporting
of the Units as hereinbefore provided are of the essence

of this Lease, and upon application to any court of equity
having jurisdiction in the premises, the Lessor shall be
entitled to a decree against the Lessee requiring specific
performance of the covenants of the Lessee s0 to assemble,
deliver, store and transport the Units. All amounts earned
in respect of the Units after the date of termination of

this Lease shall belong to the Lessor and, if received by

the Lessee, shall be promptly turned over to the Lessor.

In the event any Unit is not assembled, delivered and stored,
as hereinabove provided, within 30 days after such termina-
tion, the Lessee shall, in addition, pay to the Lessor for
each day thereafter an amount equal to the amount, if any,

by which .0281% of the Purchase Price of such Unit for each
such day exceeds the actual earnings received by the Lessor
on such Unit for each such day.

§ 17. Recording. The Lessee, at 1ts own expense,
will cause this Lease, the Secur ity Documentation and any
assignment hereof or thereof to be filed and recorded with
the Interstate Commerce Commission in accordance with Section
20c of the Interstate Commerce Act. The Lessee will under-
take the filing, registering, deposit, and recording regquired
of the Lessor under the Security Documentation and will from
time to time do and perform any other act and will execute,
acknowledge, deliver, file, register, record (and will refile,
reregister, deposit and redeposit or rerecord whenever
required) any and all further instruments reguired by law
or reasonably requested by the Lessor or the Vendor for the
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purpose of proper protection, to their satisfaction, of the
vendor's and the Lessor's respective interests in the Units,
or for the purpose of carrying out the intention of this
Lease, the Security Documentation and the assignment thereof
to the vendor; and the Lessee will promptly furnish to the
vendor and the Lessor evidence of all such filing, register-
ing, depositing or recording, and an opinion c¢r opinions of
counsel for the Lessee with respect thereto satisfactory to
the Vendor and the Lesscor. This Lease and the Security Docu-
mentation shall be filed and recorded as hereinabove set
forth prior to the delivery and acceptance hereunder of any
Unit.

§ 18(ay. Federal Income Taxes. It is the intent
of the parties to the lease that it will be a true lease for
all Federal, state, city and local income taxes or for fran-
chise taxes measured by net income, and that this Lease does
not convey to the Lessee any right, title or interest in the
Units except as lessee and that, for all United States income
tax purpose {and to the extent applicable for state and local
tax purposes), the Beneficiary, as owner of the Units, shall
be entitled to such deductions, credits and other benefits as
are provided by the Internal Revenue Code of 14954, as amended
to the date hereof (herein called the Code) tco an owner of
property, including those sole tax attributes for the loss of
which the Beneficiary is indemnified under this § 18(a) which
are, the depreciation deduction with respect to the Units
authorized under Section 167 of the Code based on the aggre-
gate Purchase Price of the Units utilizing the 12-year depre-
ciable life prescribed for the Units in the Asset Guideline
Class No. 00.25 in accordance with Section 167(m) of the Code
employing the double declining balance method of depreciation,
switching to the sum-of-~the~years-digits method when most
beneficial to the Beneficiary utilizing the half-year conven-
tion as provided in Reg. Sec. 1.167(a)-1ll(c)(2)(iii) and tak-
ing into account an estimated gross salvage value of 20% of
the Purchase Price of the Units which will be reduced by 10%
aof the Purchase Price as provided in Section 167(f) of the
- Code (such deduction being herein called the ADR Deduction)
and deductions with respect to interest payable under the
Security Documentation pursuant to section 163 of the Code
(such deduction being herein called the Interest Deduction}),
the 10% investment credit in 1975 (herein called the Invest-
ment Credit) with respect to the Purchase Price of the Units
pursuant to Section 38 and related sections of the Code for
"new section 38 property".
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The Lessee agrees that neither it nor any corpora-
tion controlled by it, in control of it, or under common con-
trol with it, directly or indirectly, will at any time take
any action or file any returns or other documents inconsis-
tent with the foregoing or which would increase the amount of
rentals required to be taken into income by the Beneficiary
over the amount specified to be payable under this Lease on
the dates due hereunder, except as specifically provided in
this Lease, and that each of such corporations will file such
returns, take such actions and execute such documents as may
be reasonable and necessary to facilitate accomplishment of
the intent hereof. The Lessee agrees to keep and make avail-~
able for inspection and copying by the Beneficiary such
records as will enable the Beneficiary to determine the
extent to which it is entitled to the benefit of the Invest-
ment Credit, the ADR Deduction and the Interest Deduction
with respect to the Units.

The Lessee represents and warrants that:

(x)} for the period prior to the Lessor's receipt
of a favorable ruling from the Internal Resvenue Service,
to the effect that the ILease is a true lease, the Lessor
is the owner of the Units and has the right to claim
the ADR Deduction {without regard for the applicable
gross salvage value) and the Interest Deduction, all
the Units constitute property the full Purchase Price
of which gqualifies for the Investment Tax Credit under
Section 50 of the Code and the Lessor is entitled to
claim the Investment Tax Credit with respect to the full
Purchase Price of all the Units (hereinafter called the
Ruling), for Federal income tax purposes, (i} at the
time the Beneficiary becomes the owner of the Units,
the Units will constitute "new section 38 property"
within the meaning of B5ections 46 and 48 of the Code
and will not have been used by any person so as to pre-
clude "the original use of such property" within the
meaning of Sections 48(b) and 167{c)(2) cf the Code
from commencing with the Beneficiary; (ii) all amounts
includible in the gross income of the Beneficiary with
respect to the Units and all deductions allowable to
the Beneficiary with respect to the Units will be.
treated as derived from or allocable to, sources within
the United States; (iii) each Unit will at all times
constitute "section 38 property" within the meaning
of Section 48(a) of the Code; and
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(y) the Lessee will not at any time during the
term of this Lease use or fail to use any Unit in such
a way (i) as to cause any amounts includible in the
gross income of the Beneficiary for Federal income tax
purposes with respect to the Units to be treated as
derived from or allocable to, socurces outside of the
United States or (ii) as to disqualify it as "section
38 property” within the meaning of Section 48(a) of the
Code and the Lessee will maintain sufficient records to
verify such use, which records will be furnished to the
Beneficiary within 30 days after receipt of a written
demand therefor.

"If (i) for any reason (including the inaccuracy of
the representations and warranties set forth in subparagraphs
(x} and (y) of the preceding paragraph or any act or omission
of the Lessee or the inaccuracy of any statement in any letter
or document furnished to the Lessor by the Ilessee in connec-
tion with any appliction for the Ruling of the Internal Reve-
nue Service or otherwise) prior to the receipt of the ruling
by the Lessor or (ii) subsequent to receipt of the Ruling by
the Lessor by reason of the inaccuracy of the certificate
delivered pursuant to § 2(a) hereof or the representations
and warranties set forth in subparagraph (y)} of the preceding
paragraph or any act or omission of the Lessee where such act
or omission is deemed by the Internal Revenue Service to be
the cause of a Loss {(as hereinafter defined) (including, but
not limited to, the failure of the Lessee to furnish the
notice to the Lessor contemplated by the penultimate paragraph
of § 18(b), or any inaccuracy in such notice) or by reason or
any statement in any letter or document furnished to the
Internal Revenue Service by the Lessee in connection with
any application for the Ruling being deemed by the Internal
Revenue Service to be inaccurate, the Beneficiary shall lose,
or shall not have, or shall lose the right to claim, or shall
suffer a disallowance of or shall be required to recapture
all or any portion of the ADR Deduction, the Investment Credit
or the Interest Deduction with respect to all or part of
any Unit or if for Federal income tax purposes any item of
income, loss or deduction with respect toc any Unit is treated
as derived from or allocable to, sources without the United
States under the Code (any such loss, disallowance, recapture
or treatment being hereinafter called a Loss), then Lessee
shall pay to Lessor, as additional rent, an indemnity calcu-
lated in accordance with the following procedures and pavable
at the times specified below; provided, however, that such
rental rate shall not be so increased 1f the Beneficiary
shall have suffered such Loss with respect to all or part
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of such Unit as a result of:

(i) a Casualty Occurrence with respect to such
Unit, if the Lessee shall have paid to tne Lessor the
amounts stipulated under § 8 hereof:

(il) a voluntary transfer or other voluntary dis-
pesition by the Lessor or the Beneficlary or any trans-
fer or disposition by the Beneficiary or any transfer
or disposition by the Beneficiary resulting from bank-
ruptcy or other proceedings for the relief or debtors
in which the Beneficiary is the debtor, whether volun-
tary or involuntary, of any interest in such Unit or
in the rentals under the Lease (other than pursuant
to the assignment of this Lease to the Vendor) unless
in each case, an Event of Default shall have occurred
and be continuing; '

{iii) the failure of the Beneficiary to claim in a
timely manner the Investment Credit, the ADR Deductions
(including making all appropriate elections under the
applicable Income Tax Regulations), the Interest Deduc-
tions or any foreign tax credit or to make a timely
election, if permitted by the Code, to treat income
and deductions with respect to the Unit as derived from
or allocable to, sources within the United States;

(iv) the failure of the Beneficiary to have suffi-
cient liability for Federal income tax against which
to credit such Investment Credit or sufficient income
to benefit from the ADR Deductions or the Interest
Deductionsg, as applicable;

(v) the failure of the Beneficilary to specify,
if required by the applicable Income Tax Regulations
relating to the election of ADR Deductions, gross sal-
vage value for each Unit of not more than twenty per-
cent of the Purchase Price of such Unit, the failure
of the Beneficiary to make an election pursuant to Sec-
tion 167(f) of the Code to reduce the amount of such
gross salvage value by the amount, if any, by which
such gross salvage is in excess of ten percent, or the
failure of the Beneficiary to establish that the prop-
erty, if any, in the vintage account which includes
guch Unit (but not including, however, such Unit itself}
is expected to be retired, sold or otherwise disposed
of by the Beneficiary at a time when the amount of the
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estimated gross salvage value is not more than twenty
percent of the original cost or other basis thereof;

(vi) the possession by the Beneficiary at the time
the Units are first placed in service or use by the
Lessee of a contractual right (within the meaning of
Section 4(3) of Rev. Proc. 75-21, 1975-18 IRS 15 and
except as provided in Section 4(1)(A) thereof) to cause
any party to purchase the Units; the renegotiation by
the Beneficiary of the Conditional Sale Agreement if
the effect of such renegotiation is to reduce during
the term of this Lease (as defined in § 5 hereof) the
Beneficiary's investment in the Units below the minimum
allowed under Section 4(1)(B) of such Rev. Proc. 75%-21;:
or the failure of the Beneficiary to demonstrate that
it expects to receive a profit from the leasing of the
Units, apart from the value of or benefits obtained
from the tax deductions, allowances credits and other
tax attibutes arising from such leasing, within the
meaning of Section 4(6) of such Rev. Proc. 75-21;

(vii) any amendnment to, or change in, the Code or
regqulations thereunder or the publication of a Revenue
Procedure ©or Revenue Ruling after the delivery to the
Lessor under the Conditional Sale Agreement of the Unit
to which such Loss relates,

The indemnity payable pursuant to § 18(a) shall
consist of {l) an amount pavable on each rental payment date
during the Term following a Final Determination (as that term
is defined below) which (when taken together with the lump
sum payment hereinafter described and taking into account the
amount, if any, of any interest and penalty assessed against
the Beneficiary by reason of any determination) will give the
Beneficiary at least the same after-tax yield and aggregate
reportable earnings, computed on an after-tax basis, on its
investment in the beneficial ownership of the Units as it
would have received had there been no Loss and (2) a lump sum
payvable on the rental payment date next following a Final
Determination in an amount eqgual to the difference between
(i) the aggregate amount c¢f rental payments which would have
been paid from the commencement of the Lease term to and
including the rental payment date preceding such Final Deter-
mination had additional rent in the amount caluclated pur-
suant to clause (1) above been payable from the commencement
of the Lease term and (ii) the aggregate amount of rental
payments actually paid over the same period.
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Lessor agrees to give Lessee prompt notice of the
pendency of any proposed Determination which may have the
result as aforesaid, and te cause the Beneficiary to take
such action in connection with contesting such proposed Deter-~
mination as Lessee shall request from time to time; provided,

however, that (i) within 30 days after notice by Lessor to
Lessee of such proposed Determination, Lessce shall reguest
in writing that such proposed Determination be contested:
(ii) the Beneficiary, at its sole option, may forego any and
all administrative appeals, proceedings, hearings and confer-
ences with the Internal Revenue Service in respect of such
claim and mav, at its sole option, either pay (in which event
Lessee shall advance to the Beneficiary the funds reqguired to
be pald) the tax claimed and sue for a refund in the appro-
priate United States District Court and/or the United States
Court of Claims, as the Beneficiary shall elect, or contest
such claim in the Tax Court of the United States; (iii) prior
te taking such action, Lessee shall have furnished lLessor and
the Beneficiary with an opinion of independent tax counsel
satisfactory to Lessor and the Beneficiary to the effect that
a meritorious defense exists to such proposed Determination;
and {(iv) Lessee shall have indemnified the Beneficiary in a
manner satisfactory to the Beneficiary for any liability or
loss which the Beneficiary may incur as a result of contest-
ing such claim and shall have agreed to pay the Beneficiary
on demand all costs and expenses which Lesszor mavy incur in
connection with contesting such claim, including, without
limitation (A) reasonable attorneys' and accountants' fees
and disbursements and (B) the amount of any interest or pen-
alty which may ultimately be payable to the United States
Government as the result of contesting such proposed Deter-
mination, and Lessee shall have furnished reasonable security
for such indemnification as may be requested. In the case of
any such proposed Determination by the Internal Revenue Service
referred to above, Lessor agrees promptly to notify Lessee in
writing of such proposed Determination and agiees that the
Beneficiary will not make payment of the tax claimed for at
least 30 days after the giving of such notice and agrees to
give to Lessee any relevant information relating to such pro-
posed Determination which may be particularly within the
knowledge of Lessor or the Beneficiary and shall otherwise
cooperate with Lessee in good faith in order effectively to
contest any such proposed Determination.,

In the event of a Determination for federal income
tax purposes, at the earliest possible date thereafter, but
not later than 30 days prior to the next rental payment date
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occurring more than 30 days later, Lessor shall determine the
indemnity payable in their opinion by Lessee pursuant to this
§ 18(a) and shall submit in writing to Lessee the amounts so
determined, together with such supporting schedules, calculaw
tions and other data as Lessor deems appropriate., If Lessee
~agrees with the Beneficiary's calculations, Lessee shall
notify Lessor of such agreement in writing within 10 days
after receipt of Lessor's above-mentioned calculation and
supporting schedules, and a Final Determination shall be
deemed to have occurred upon the giving of such notice by
Lessee. If Lessee disagrees with Lessor's above-mentioned
calculation, then Lessee shall determine what it believes

to be the indemnity payable pursuant to this § 18(a) and
shall submit in writing such calculation, together with sim-
ilar supporting materials, to Lessor and the Beneficiary
within such 10-day period. If within 10 days after receipt
by Lessor and the Beneficiary of Lessee's calculation and
schedules, the Lessor, the Beneficliary and the Lessee shall
agree in writing as to such indemnity, then such agreement
shall constitute a Final Determination and shall be deemed

to have occurred as of the date of such agreement. However,
if Lessor, the Beneficary and Lessee cannot agree as to such
indemnity, then such determinations of Lessor and lLessee,
together with whatever supporting schedules, calculations and
other data Arthur Anderson & Co., deems relevant to calculate
the amount of the indemnity shall be submitted to the account-
ing firm of Arthur Anderson & Co. who shall within 10 days
after such submission make an independent calculation as to
such indemnity, which shall be final and binding upon the
parties hereto, and shall notify Lessor and Lessee promptly
thereof and Final Determination shall be deemed to have
occurred upon the receipt of such notice by Lessee. Lessee
shall pay any fees pavable to, or expenses of Arthur Anderson
& Co. incurred in connection with the foregoing. If Lessee
has advanced funds to the Beneficiary in orde: to enable the
Beneficiary to pay a proposed calculation, any amounts pavy-
able by Lessee to the Beneficiarv as a result of a Final
Determination shall first be applied against the obligation
of the Beneficiary to repay such advance. Any refund shall,
to the extent it exceeds the lump sum additional rent, be
paid to Lessee and any excess of the amount advanced to pay
the proposed calculation over the lump sum additional rent
shall be repaid by the Beneficiary solely by reducing or
eliminating the periodic additiconal rent until fully repaid.

For the purposes of this § 18(a), a Determination



for Federal income tax purposes shall be deemed to occur when
any one of the following events happens: (i) Lessor, the
Beneficiary and Lessee shall have entered into a written
agreement with respect to the matters contemplated by § 18(a);
(ii) a deficiency is proposed by the Internal Revenuc Service
and Lessee does not request the Beneficiary to contest said
deficiency as hereinbefore provided; or (iii) a Determination
shall have been made within the meaning of § 1313(a)(l)}, {(2)
or (3) of the Code.

In the event the rental rates shall be increased
as hereinbefore provided, the Casualty Values set forth in
§ 8 hereof and the damages and amounts set forth in subpara-
graph (b) of § 12 hereof shall be adjusted accordingly as
agreed by the Beneficiary and the Lessee,

As long as any portion of the Conditional Sale
Indebtedness {as defined in the Security Documentation) is
outstanding, any increase in rentals and adjustments in Casu-
alty Values, as aforesaid, or other payments to be made by
the Lessee pursuant to this § 1l&(a) or § 18(b), or payments
owing to the Lessor or the Beneficiary pursuant to § 8 (with
respect to public liability insurance) or § 11 (all such pay-
ments hereinafter called Indemnity Payments) shall be obliga-
tions of the Lessee unsecured by any interegt in the Units.
Default in payment of any Indemnity Payment shall not consti-
tute an Event of Default hereunder, but, in case of default
in payment of any Indemnity Payment, the Lesscr may proceed
to recover the amount provided as liquidated damages for
failure to make the payments reguired to be made by Lessee
pursuant to § 18(a) or § 1l8(b)in accordance with the provi-
sions of clause (x%X)(RB) of paragraph (b) of § 12 hereof.

"The Beneficiary, at its sole expense, will apply
for and diligently seek the Ruling. The Lessee will join in
any request for such Ruling, which reguest must be mutually
satisfactory to the Beneficiary and the Lessee, and will fur-
nish such documents, records and representations (including,
but not limited to, evidence of the useful life and residual
value of the Units sufficient to support the matter claimed
in such reguests) as shall be reasonably reguested as neces—
sary and appropriate for such request by the Beneficiary.

For purposes of this § 18(a), the term- -"Beneficiary"
shall include any affiliated group, within the meaning of Sec-
ticn 1504 of the Code, of which the Beneficiary is a member,
if consoliated returns are filed for such affiliated group
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for Pederal. income tax purposes,

§ 18(b). Capital Expenditures. In the event and
"to the extent that the cost of any improvement and/or addi-
tion (hereinafter called Capital Expenditures) to a Unit made
by the Lessee, under and pursuant to the terms of this Lease
or otherwise, is reguired to be included in the gross income
of the Beneficiary for Federal income tax purposes at any
time prior to the time such Unit is disposed of in a taxable
transaction, then the rentals for the Units set forth in § 4
hereof shall, in the manner provided below, be increased to
such amount or amounts as will, after taking into account any
present or future tax benefits that the Beneficiary may rea-
sonably be anticipated to derive from its additional invest-
ment in the Units by reason of said inclusion (including
without limitation any current deductions, future deprecia-
tion deductions and investment tax credit), give the Benefi~
ciary at least the same after-tax yield and aggregate report-
able earnings, computed on an after-tax basis, on its invest-
ment in the beneficial ownership of the Units as it would
have received if the cost of such Capital Expenditures had
not been includible in the Beneficiary's gross income.

In determining the present or future tax benefits
to be taken into account by the Beneficiary in establishing
the rental increase required hereby, the Beneficiary shall
for all Federal income tax returns filed following the
receipt of Lessee's notice pursuant to the penultimate para-
graph of this § 18(b) in regard to the matter set forth in
such notice be deemed to have attempted to maximize such
benefits and hence minimize the increase in rents by making
such elections (including where advantagecus the applicable
asset guideline repair allowance and accelerated depreciation,
if then permitted) and utilizing such conventions and account-
ing methods as will further such objectives, but only to the
extent that said elections, conventions and accounting methods
are not inconsistent with the intent of the parties expressed
in the first paragraph of § 18(a).

In the event the cost of a Capital Expenditure made
by the Lessee shall be reqguired to be included in the gross
income of the Beneficiary for Federal income tax purposes, at
the earliest possible date thereafter, but not later than 30
days prior to the next rental payment date occurring more
than 30 days later, Lessor shall determine the indemnity pay-
able in their opinion by Lessee pursuant to this § 18(b) and
shall submit in writing to Lessee the amounts so determined,
together with such supporting schedules, calculations and
other data as Lessor shall deem appropriate. If the Lessee
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agrees with the Lessor's calculations, Lessee shall notify
Lessor of such agreement in writing 10 days after receipt of
Lessor's above-mentioned determination and shall pay to the
Lessor the additional rent therein indicated. If Lessee
disagrees with Lessor's above-mentioned determination, then
Lessee shall determine what it believes to be the indemnity
payable pursuant to this § 18(b) and shall submit in writing
such determination, together with similar supporting mate-
rials, to the Lessor and the Beneficiary within such l0-day
period. If within 10 days after receipt by Lessor and the
Beneficiary of Lessee's determination and schedules, the
Lessor, the Beneficiary and Lessee shall agree in writing as
to such indemnity, the Lessee shall pay the additional rent
agreed upon.  However, if Lessor, the Beneficiary and Lessee
cannot agree as to such indemnity, then such determinations
of Lessor and Lessee, together with whatever supporting
gschedules, calculations and other data Arthur Anderson &

Co. deems relevant to calculate the amount of the indemnity
shall be submitted to the accounting firm of Arthur Anderson
& Co. which shall within 10 days after such submission make
an independent determination as to such indemnity, which
shall be final and binding upon the parties hereto and shall
notify Lessor and Lessee promptly thereof and the Lessee
shall pay to the Lessor the additional rental so determined.
Lessee shall pay any fees payable to, or expenses of Arthur
Anderson & Co., incurred in connection with the foregoing.
The Lessee shall pay to the Lessor as additional rent the
indemnity hereinabove determined on the next rental payment
date following the final determination of the amount of such
indemnity due.

For purposes of this § 18(b) the cost of Capital
Expenditures made by the Lessee shall be deemed to be
"required to be included in the gross income of the Benefi-
ciary for Federal income tax purposes" 1if such inclusion 1is
required by (i) any private ruling letter issued to the Bene-
ficiary by the Internal Revenue Service that has not been
revoked or otherwise rendered inapplicable at the time the
cost of said Capital Expenditures is incurred; (ii) any pro-
vision of the Code or the applicable regulation enacted or
adopted after the date of this Lease; or (iii) any published
revenue ruling or revenue procedure of the Internal Revenue
Service issued after the date of this Lease which has not
been held invalid by a court having ultimate appellate juris-
diciton over the Federal income tax liability of the Benefi-
clary.

The Beneficiary agrees that it will, upon the writ-



ten request and at the sole expense of the Lessee (A} seek a
modification of any private ruling letter described in (i) of
the preceding paragraph to eliminate the requirement that the
cost of Capital Expenditures be included in the Beneficiarvy's
gross income and (B) contest (including the prosecution of
any allowable appeals) the inclusion of the cost of Capital
Expenditures in its gross income if such inclusion is required
pursuant to (ii) or (1ii) of the preceding paragraph in such
forum as it, in its sole judgment but with due regard to the
Lessee's advice, shall select:; provided, however, that the
Beneficiary shall not be required to contest such inclusion
unless it has received an opinion from independent counsel
selected by the Lessee and acceptable to the Beneficiary that
there is a reasonable basis for contesting such inclusion and
the Lessee has advanced to the Beneficiary such sums as the
Lessor may reasonably deem necessary to pay the costs of such
contest.,

It is further agreed that the Lessee may claim a
deduction for Federal income tax purposes, as additional rent
or otherwise, with respect to any cost of Capital Expenditures
which are required to be included in the gross income of the
Beneficiary for Federal income tax purposes.

The Lessee agrees that, within 30 days after the
close of any calendar year (or in the event the Beneficiary
gives the Lessee written notice that the Beneficiary's tax-
able year closes on a date specified therein other than
December 31, within 30 days after said date)} in which the
Lessee has made Capital Expenditures which are required to be
included in the gross income of the Beneficiary for Federal
income tax purposes prior to the time such Unit is disposed
of in a taxable transaction, the Lessee will give written
notice thereof to the Beneficiary describing such Capital
Expenditures in reasonable detail and specifying the cost
thereof with respect to each Unit.

For purposes of this § 18(b) the term "Beneficiary"
shall include any affiliated group, within the meaning of Sec-
tion 1504 of the Code, of which the Beneficiary is a member,
if consolidated returns are filed for such affiliated group
for Federal income tax purposes.

§ 19. Interest on Overdue Rentals. Anything to the
contrary herein contalned notwithstanding, any nonpayment of
rentals and other obligations due hereunder shall result in
the obligation on the part of the Lessee prompuly to pay, to
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the extent legally enforceable, an amount equal to 10-3/4% per
annum of the overdue rentals and other obligations for the
period of time during which they are overdue or such lesser
amount as may be legally enforceable.

§ 20. Notices. Any notice required or permitted
to be given by elther party hereto to the other shall be
deemed to have been given when mailed, firsc class, postage
prepaid, addressed as follows:

{(a} if to the Lessor, at 116 East Berry Street,
Fort wWayne, Indiana 46802, with a copy to the Benefici-
ary at One IBM Plaza, Chicago, Illincis (0611, Attention
~of Vice President--Leasing Division.

(b if to the Lessee, at Suite 3300, One Oliver
Plaza, Pittsburgh, Pennsylvania 15222, Attention of
Vice President--Finance.

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.
Copies of each such notice shall be given to the Vendor at
P. O. Box 2258, 2 Hopkins Plaza, Baltimore, Maryland 21203,
attention of Corporate Trust Department.

§ 21. Severability; Effect and Modification of
Lease. Any provision of this Lease which is prohibited or
unenforceable in any jurisdiction, shall be, as to such jur-
isdiction, ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provi-
sions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unen-

forceable such provision in any other jurisdiction.

This Lease exclusively and completely states the
rights of the Lessor and the Lessee with respect to the
leasing of the Units and supersedes all other agreements,
oral or written, with respect thereto. No variation or
modification of this Lease and no waiver of any of its provi-
sions or conditions shall be valid unless in writing and
signed by duly authorized signatories for the Lessor and
the Lessee.

§ 22. Execution. This Lease may be executed in
several counterparts, such counterparts together constituting
but one and the same instrument, but the counterpart deliv~
ered to the Vendor pursuant to the Assignment hereof to the
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vendor shall be deemed to be the original and all other coun-
terparts shall be deemed duplicates thereof. Although for
convenience this Lease is dated as of the date first set
forth above, the actual date or dates of execution herecf by
the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.

§ 23. Law Governing. The terms of this Lease and
all rights and obligations hereunder shall be governed by
the laws of the State of Pennsylvania; provided, however,
that the parties shall be entitled to all rights conferred
by Section 20c of the Interstate Commerce Act.

§ 24, Immunities; No Recourse. It is expressly
understood and agreed by and between the parties hereto,
anything herein to the contrary notwithstanding, that each
and all the representations, undertakings and agreements
herein made on the part of the Lessor are each and every
one of them made and intended not as personal representa-
tions, covenants, undertakings and agreements by Lincoln
National Bank and Trust Company or for the purpose or with
the intention of binding said trust company personally, but
are made and intended for the purpose of binding only the
Trust Estate as such term is used in the Trust Agreement, and
this Lease is executed and delivered by said trust company
solely in the exercise of the powers expressly conferred
upon it as trustee under the Trust Agreement; and except
in the case of negligence or wilful misconduct, no personal
liability or personal responsibility is assumed by or shall
at any time be asserted or enforceable against said trust
company or the Beneficiary or on account of any representa-
tion, covenant, undertaking or agreement of the Lessor,
either express or implied, all such personal liability, if
any, being expressly waived and released by the Lessee.

IN WITNESS WHEREQOF, the parties hereto have executed
or caused this instrument to be executed as of the date first
above written.

CONSOLIDATION COAL COMPANY,

[Corporate Seal]

Attest:

’}
{; }ix‘ A“‘ »Mﬂ#.j{wq' 3, ,v‘;
5551sthnt ecretary

¢
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LINCOLN NATIONAL BANK AND TRUST
COMPANY,

by (D .
\“?.:‘ o N AL.W 1 ot O,
ol b T
— vyce President
!
= 2 - ] \\._3
s S
/" /.-"/ &xv
: Ay . '/"1"/‘3?[-"’“,,&.{3} A
- Asslstant-Seeretaty
""" Tm 5+ O | cofm 5



STATE OF PENNSYLVANIA, )

COUNTY OF ALLEGHENY, )

On thlquQ#‘ d@r ogﬁdwmww&~’1975, hefore me per-—

sonally appeared eﬁ” Bt , to me
personalLy knghm, who “being by me duly sworn, says that
he is Beew Freacedeld of CONSOLIDATION COAL COMPANY,

that one of the seals affixed to the foregoing instrument

is the corporate seal of said Corporation, that said instru-
ment was signed and sealed on behalf of said Corporation

by authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said Corporation.

At oo

Notary PlGolic

[Notarial Seal]

My Commission expires

STATE OF INDIANA, )
. ) ss8.:
COUNTY OF ALLEN, )

On this ¢ wﬂf day of ﬁ%%»f 1975, before me per-

sonally appeared [ Abﬂ W, e , to me
p&rsong}lj knmwn, who{/ being by me duly sworn, says that he
is M%@%fw¢¢¢  Arril of LINCOLN NATIONAL BANK AND TRUST

COMPANY, that one of the seals affixed to the foregoing
instrument is the corporate seal ¢f said trust company,
that sald instrument was signed and sealesd on behalf of
said trust company by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said trust company.

i

g ~/ o
o / .?,M »/ ’,ﬁij /
Jolicecw K. otonety Ly

Notary Public J

[Notarial Seall

. . . Ly
My Commission expires 9 -3~ 74



SCHEDULE A TO LEASE

Type Quantity Eoad Numbers
100~ton Hopper Car 70 GUEX 75226

through and
including
75295



SCHEDULE B TO LEASE

Rental Payment Date

Percentage of

Purchase

Price

December 1, 1975
March 1, 1976
June 1, 1976
September 1, 1976
December 1, 1976
March 1, 1477
June 1, 1877
September 1, 1977
December 1, 1977
March 1, 14978
June 1, 1978
September 1, 1978
Decenber 1, 1978
March 1, 1979
June 1, 1979
September 1, 1979
December 1, 197%
March 1, 1980
June 1, 1980
September 1, 1980
December 1, 1980
March 1, 1981
June 1, 1981
September- 1, 1981
December 1, 1981
March 1, 1882
June 1, 1982
September 1, 1982
December 1, 1982
March 1, 1983
June 1, 1983
September 1, 1983
December 1, 1983
March 1, 1984
June 1, 1984
September 1, 1984
December 1, 1984
March 1, 1985
June 1, 198S
September 1, 1985
December 1, 1985

107.406%
109.495
112.166
114.151
115.652
111.333
112.534
113.853
115.239
110.521
111.970
113.392
114.722
110.278
105.008
106.051
107.005
102.558
103.323
103.997
104.585
100.185
94,176
94.495
94.732
90.434
90.488
90.468
90.371
86.241
79.556
79.218
78.808
74.905
74.323
73.685
72.980
69.318
68.444
67.523
66.539



o

Percentage of
Purchase Price

Rental Payment Date

March 1, 1986
June 1, 1986
September 1, 1986
December 1, 1986
March 1, 198

June 1, 1987
September 1, 1987
December 1, 1987
March 1, 1988
June 1, 1988
September 1, 1988
December 1, 1988
March 1, 1989
June 1, 1989
September 1, 1989
December 1, 1989
March 1, 1%90
June 1, 1990
September 1, 1990
December 1, 1990

63.107%
61.4959
60.772
59.527
56.312
54.908
53.473
51.985
48.975
47.334
45.670
43.958
41.140
39.280
37.394
35.454
32.823
30,737
28.614
25.000

«



