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This Assignment of Sublease dated as of April 6, 1976,
betwéen SSI Rail Corp., a Delaware corporation (hereinafter
called the "Assignor") and McDonnell Douglas Finance Corporation,
a Delaware corporation (heréinafter called the "Assignee").

Assignee and Assignor have entered into an Equipment Lease
Agreement dated aé of March 16, 1976, as amended and supplemented
to the date hereof (hereinafter refe}red to as the "Lease") pro-
viding for the lease by Assignee to Assignor of one hundred (100)
boxcars of the type and description set forth in the Lease (here-
inafter collectively called the "Boxcars"); |

Assignor has entered into a Lease Agreement dated as of
March 26, 1976 (hereinafter referred to as the "Sublease"},
with SABINE RIVER & MNORTHERN RAILWAY COMPANY (hereinafter
referred to as the "Sublessee") providing, among other things,
for the sublease by Assignor to Sublessee of fifty (50) of
the Boxcars identified in schedules to the Sublease and bearing
the identification numbers set forth in Schedule I attached
hereto and made a part hereof (hereinafter referred to as
“the "Subleased Boxcars"); and

As sécurity for the prompt bayment of all amounts due
Assignee under the Lease and for the performance of Assignor's
agreements, covenants and obligations under the Lease, Assignee
has requiréd Assignor to assign its rights under the Sublease

with respect to the Subleased Boxcars.



ﬁQw THEREFORE, in consideration of the premises and the
mutual covenants herein contained the partie% hereto agree
as follows: | |

FOR>VALUE RECEIVED,. Assignor_hereby assigns, transfers,
mortgages and pledges to Assignee and grants to Assignee a
security interest in, Assignor's right, title and interest in
and to fhe Sublease as and to the extent that the same relate
tovthe Subleased Boxcags, all rights, povwers and authorities
c¢reated, granted or conferred upon, in or to the Assignor there-
in as and to the extent that the same pelate to the Subleased
Boxcars and to all Reptal Charges (as defined in the Lease)
and other moneys pavable to Assignor‘under the above described
Sublease (subject to such rights Sublessce may have under the
Sublease to elect to collect such Rental Charges and/or setoff
against such Rental Charges and other honeys or have paid by

Assignor all costs, expenses, fees or charges incurred by Sub-

lessee in connection with Assignor's obligations under the

Sublease which are assumed or paid by Sublessee) and all claims
for damages arising ocut of any breach of the Sublease as and

to the extent that the same relate to the Subleased Boxcars;
provided that until an Event of Default shall have occurred

and be continuing under the Lease referred to below, Assignor
may enjoy and exercise all such riaghts, powers and interests
and may receive and retain all rentals and other moheys payable
to Assignor under such Sublease; and provided further that

Assignor hereby covenants and agrees that it will not, without



the prior written consent of Assignee,.amend, modify or other-
wise change any term of the Sublease or take_aﬁy other action
in connection therewith which wouid have the effect of‘impairing
the Value.of Assignee's interest therein or rights thereunder.
It is expressly agreed that, anythihg herein contained
to the éontfary notwithstanding, the Assignor shall remain
liable under the Sublease to perform all of the obiigations
assumed by:it thereunder and the Assignee shall have no obli-
gation or liability under the Sublease by reason of or ‘arising
out of this Assignment, nor shall the‘Assignee be reguired or
obligated in any manner to perform or fulfill any obligations
of the Assignor under or pursuant to the Sublease or td make
any payment, or to make any ingquiry as to the nature or suffi-
éiency.of any payment received, or present or file any claim,
or take any other payment received, or present or file any

claim, or take any other action to collect or enforce the pay-

_ment of any amounts which may have been assigned or to which

it may be entitled, hereunder at any time or times.

The Assignor hereby ratifies and confirms the Sublease
and hereby warrants and represents that (1) the Sublease is
in full force and effect and the Aséignor is not in default
thereunder; (ii) the copy of the Sublease heretofore deliver-
ed to the Assignee by thé Assignor is in the identical form
of the copy thereof which‘was executed bylthe parties thereto;
(iii) the Assignor has'ﬁot granted & security interest in,

assigned or pledged and hereby covenants that the Assignor



will not grant a security interest in, assign or pledge, so
long as this Assignment shall remain in effeét{ any of the
Assignor's right, title or interest in the Sublease as and to
the extent that the same relafe to the Subleased Boxcars or
the whole or any paft of the moneyé.andvclaims hereby assigned,
to anyone other tﬁan thé Assignee, its successors or assigns

. . except with respect to whatever rights Sublessee may have under
the Sublease to elect go colleét Rental Charges; and (iv) the
chief place of business of the Assignor and its respective
records concerning the Sublease and the moneys due and to
become due thereunder are located at the address for the
Assignor set forth inuthe Sublease.

The Assignor agrees that at any time and from time to
time, upon written request of the Assignee, the Assignor will
promptly and duly execute and deliver any and all instruments
and documénts as the Assigneé may deem necessary or édvisable
rights and powers»herein granted.

This Assignment is made to secure the obligations of
Assignor to Assignee under the Lease.

The Assignor does hereby constitute, effective at any
time aftervthe Assignee has declared the Lease to be in
default, the Assignee, its_successors,and assigns, the
Assignor's true and lawful attorney, irrevocably, to demand,
receive and enforce pavments (subject to Sublessee's rights
under the Sublease) and to give receipts, releases, satis-

factions for and to sue for money payable to the Assignor
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- and this may be done either in the name of the Assignor or in
the name of Assignee with the same force énd'effeét as the
ASsignor could do if this Assignment had not been made. Pay-
ments (subject to Sublessee's rights under the Sublease) re-
ceived by the Assignor to which Assignée ig entitled under

this Assignhent are received by Assignor as trustee for the
Assignee, and will be immediately delivered in kind to Assignee
without commingling., Tﬁis Assignment shall remain.in effect
uhtil its release and termination in writing by the Assignee.

This Assignment and the rights and obligations there-
under shall be constrged in accordance Qith and governed by
the internal law of the State of California. This Assignment
may not be changed orally but only by an instrument in writing-
signed by the person agéinst whom the enforcement of any waiver,
change, quification or discherge is sought. This Assignment
is intended to be delivered in the State of California.

This Assignment shall be'binding upon the Assiénor, its
successors and assigns and shall inure to the benefit of the
Assignee, its successors and assigns. The obligations, cove-
nanfs and agreements of the Aésiénor contaiﬁed herein shall be
enforceable by the Assignee notwithstanding any conflicting
provisions of any instrument.of agfeement to which the Assignor
is‘é party, and tovthe extent that any such provisions exist,
they shall be deemed to have been waived, as far as the

Assignee is concerned to the extent of any such conflict.



IN WITNESS WHEREOF, the parties hereto have executed and
delivered this Assignment of Sdblease as of the aate first

above written.

ASSIGNOR:

ASSIGNEE:

FCDONNELL OUGLAS FINPNC%;?ZT
By: Q/ﬂ/ﬂé
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SCHEDULE 1
TO.ASSIGNMENT OF SUBLEASE

DATED AS OF APRIL 6, 1976

Subleased Boxcars:

© . AARMech. - R o ... ... No.of
: - Design _ - . ‘Description’ .~ Numbers . o . Door Width "~ Cars

‘XM . . 70-Ton50'-6" .  SRNS5100- - -+ 10 80
. " . singleSheath © =~ SRNS5149 Lo S
- Boxcars with oD
Nailable Steel
... Floor, Single
~ - -.10' Sliding Door
.7 and FreightMaster :.
.7 10" End-of-Car.
- i Cushioning, . -
: . |_.|V$HUm ,:>>m:,



FORM OF ACKNOWLEDGMENT

| State of ' California

ss.
County of Los Angeles

On this 9th déy of April , 1976, before me personally
appeared Donald V, Black to me ;)ef‘sox1ally known,
who being by me duly sworn, says that he is Authorized Agent
of MCDONNELIL DOUGLAS FINANCE CORPORATION, that one of the
seals affixed to the foregoing instrument is the'c_orporate seal of said
corboration, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors; and he
acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

N e Nt g o N SNl S D S D e e S Ny e
OFFICIAL SEAL {
PATSY A. MC CLUNG

NOTARY PUBLIC+CALIFORNIA

LOS ANGELES COUNTY
My Commission Expires July 20,1976

Notary@’ublic 7}

McD()gwIIIEDoAgIaiginance Corporation

My Commission Expires: July 20, 1976




QTATE OF CALIFOR’NIA e
COUNTY OF SAN FRANGISCO 2

On this 12th day of April, 1976, >befo'r~e me be.'rsonally.aobear*e'd o
'Wllllam J Texmdo, to me personally known, who being by me -

| duly sworn says that he is President of SSl Rall Coro s by o

) --authomty of its Boar‘d of DLF‘GC"OY‘S and he acknowledged that
-the executlon of the for‘egomg mstrument was the free act and - |

deed of said Cor'poratlon

{3t EH]
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. OFFICIAL SEAL

£ LI TERR! J. STUBBLEFIELD

%ﬁ’i NOTARY PUBLIC - CALIFORNIA 8 ,WA_
559 (I AND COUNTY OF SAN FRANCISCO

-
3 My Commission expires May 13, 1979 E ' o B
nlm|mmmmmmmumummiuummmuﬁv _ : S N tar‘y DUbllc . N/
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~CONSENT AND AGREEMENT

The undersigried,' SABINE RIVER & iqoﬁTHERN RAILWAY COMPANY a
Texas corporatibn ("SUblessée"),hereby acknowledges notice of énd'-
consents in the manner hereinafter set forth to the foregoing
Assignment'of Subleaée dated April 6, l976_(the "Assignment",
thé définéd terms therein being hepeinafter used witﬁ the‘samé
meaning) grahting to MCDONNELL DOUGLAS FINANCE CORPORATION
("Assignee") a security interést in the.right, title and interest
of SSI RAILCORP.-(fAssignof") in aﬁd to the Subleasé and to all
payments of Rental Charges (aé defined in the Sublease) and other
moneys payable under the Sublease as and to the extent that the
same relate to the Subleased‘Boxcars,subject to-Sublessee's righés
under the Sublease with respect to thé‘Rental Charges and other
ﬁoneys payable under the Sublease. iSublessee agrees, upon notice
by Assignee to Sublessee that an Event of Default under the’Lease
shall have occurred and be continuing, all payments of Rental-
Charges (as defined in the Sublease) and other monefs payable under
the Sublease as and to the extent that tlie same relate to the Sub--
leased Boxcars shall be made directly to Assignee without asserting
an? defense, setoff or counterclaim which it may have against .
Assignor, Aséignee or any other ﬁarty,‘except that-nbthing in the
foregoing shall be deemed‘in any manner to constitute a waiver of
Sublessee's rights under the Sublease including, but not limited to,

the right of Sublessee to elect to collect the Rental Charges and
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aééume tﬁe‘record keeping functions under the Sublease, and/or the
right to set off or to have paid by Assignor from the Rental Charges
and other moneys all expenses and fees incurred by Sublessee in con-
‘nection with.Assignor's obligations under the Sublease which are
assumed or paid by Sublessee, and/of whatever rights Sublessee may
have against ITEL Corporation under paragraph 10 B of the Sublease.
Sublessee agrees that the Sublease and the Subleéseé's rights
thereﬁnder, as and to the extent that the same relate tovthe Sub-
leased Boxcars; are and shall be subject and subordinate to the
title, interests, rights, privileges and remedies of Assignee under
the Lease and nothing contained in the Sublease shall impair the
rights of Assignée under the Lease. Sublessee agrees that full
legal title to the Subleased Boxcars shall at all times remain
vested in Assignee to the exclﬁsion of Assignor and Sublessee.
Sublessee's obligations toAAssignee in the Event of a Défault
by Assignor under the.Lease include no commitment or'liﬁitations
not already stéted and agreed to by Sublessee in the Sublease.excépt
to return the Subleased Boxcars to Assignee upon.notification by
Assigngef
Dated as»of April 6,-1976
\ L -  SUBLESSEE:

SABINE RIVER & NORTHERN
RATLWAY COMPANY

‘BY=‘ % %ﬂéﬁﬁ J |

Its: = Vice President




STATE OF OHIO )
' COUNTY OF LUCAS )

" On this Zg th day of Apr‘tl 1976 belore me oersonally ‘

appear*ed Mﬂ M(ﬂ\/ to me personally known, who :
being by me duly sworn says that he is - 7/@@ W

of the Sabine River & Nor‘ther*n Raalroad Company, by.

'authomty of»lts Board of Directors, and he acknowledged_ .
thét"b the execution cf the fore;cjoving instrument was the free ’

~act and deed of said corporation.

Notary Public

" ANNE M. HE!NTSCHEL

Oh
Notary Public, Lucas County, ¢
My Commission Expires Feb. & 1973



LEASE AGREEMENT

- Z{' “THIS LEASE AGREEMENT, made as of this 222 day of
ol , 1976, among ITEL CORPORATION, a Delaware corporation,
One Embarcadero Center, San Francisco, California-.94111 ("Itel"),

.~ 8SI RAIL CORP., a Delaware corporation, Two Embarcadero Center,

San Francisco, California 94111 ("SSI") as Lessor and SABINE RIVER
& NORTHERN RAILROAD COMPANY,.a Texas corporatlon (the "Lessee"),
as Lessee. :

. , 1
l. Scope of Agreement . ‘ L

. A, SsI agrees to lease to Lessee, and Lessee agrees to
lease from SSI, a minimum of one hundred (100) boxcars of the types
and descrlptlons as set forth in any lease schedules executed by .
the parties concurrently herewith or from time to time hereafter
and made a part of this Lease Agreement. .The scheduled items of

' equipment are hereinafter called collectively the "Boxcars." The
- word "Schedule"” as used herein includes the Schedule executed con-

currently herewith and all additional Schedules and amendments thereto
for Boxcars, each of which when signed by both parties shall be a

part of thlo Lease Agreement.

B. “It is the intent of the parties to ‘this Lease Agree-~

ment that SSI shall at all times be and remain the lessor of all
"the Boxcars. Lessee agrees that it will at no time take any action

or file any document which is inconsistent with the foregoing in-
tent and that it will take such action and ewecute such documents

- as may be necessary to accomplish this intent.

2. Term

A. This Lease Agreement shall remain in full force
until it shall have been terminated as to all of the Boxcars. The
term of a lease with respect to each Boxcar shall be for ten (10)

'years commencing upon the date of delivery of such Boxcar as set forth

in Section 3A hereof.

B. 1If this Lease Agreement has not been earlier ter-
minated and no default has occurred and is continuing, the lease term
with respect to each Boxcar shall be automatically extended for up
to ten (10) consecutive periods of twelve months subsequent to the
initial ten (10) year period; provided, however, that SSI or Lessee
may terminate this Lease Agreement, after expiration of such initial
period or any extension thereof, by twelve. (12) months notice in .
writing delivered to the other.

3. Supply Provisions

A. SSI will arrange for the purchase of Boxcars conforming
to the specifications set forth in the Schedule and to all applicable
governmental regulatory specifications. During and after manufacture
of the Boxcars, SSI will at its own cost and expense, cause the Box-
cars to be inspected in accordance with applicable governmnent and

- AAR regulations. 8SI shall certify in writing to Lessee thalt each

Boxcar conforms to the specifications set forth in the Schedule and
to all applicable governmental regulatory specifications. SSI will

‘accept delivery thereof at the manufacturer's facility and shall

notify Lessee in writing of such acceptance. 'The Boxcars shall be
moved to Lessec's railrcad line at no cost to lLessee as soon after
acceptance by SSI as is consistent with mutual convenience and



" economy. Notwithstanding that Lessee may not have immediate physical
possession of the Boxcars, Lessee agrees to pay to SSI the rental
.charges set forth in this Lease Agreement.  To move the Boxcars to
Lessee's railroad line and insure optimal use of the Boxcars after
the first loadingrof freight for each Boxcar on the railroad line

of Lessee (the "initial loading"), SSI agrees to assist Lessee in
monltorlng Boxcar movements and, when deemed necessary by Lessee and
SS8I, to issue movement crders to other railroad lines with re spect ’
to such Boxcars in accordance w1th ICC and AAR lnterchange ag*eenents
Aand rules.

: B. Lessee agrees that so long as it shall have on lease
one’ or more types of Boxcar, it shall not lease boxcars from any
- other party (except Owens-Illinois, Inc. or a subsidiary thereof)
“unless it shall have leased the minimum 100 Boxcars required by this
Lease Agreement. Once the minimum 100 Boxcars shall have been leased
by Lessee, it shall then not lease boxcars from any other party
(except Owens-Illinois, Inc. or a subsidiary thereof) unless it shall
.have given SSI at least forty-five (45) days prior written notice
of its desire to lease boxcars and SSI shall then have the opportunity
to lease such boxcars to Lessee (subject to the terms and conditions
of this Lease Agreement and manufacturer's delivery schedules) and
at terms not less favorable to Lessee than that offered by such other
parties. The foregoing, however, shall not be deemed to prohibit
Lessee from leasing from other parties if SSI cannot equal the lease
terms offered by such other parties. .MHotwithstanding the purchase
of boxcars or the lease or direct interchange of boxcars from other
parties, Lessee shall qgive preference to SSI and shall load the
Boxcars leased from SSI prior to lcading other boxcars (except (i)
boxcars owned by RAILBOX where Lessee is required to give preference
thereto by the action of any legislative body or regulatory or govern-
mental agency, and except (ii) boxcars assigned to Lessee's service
pursuant to existing agreements or leases); provided, however, that
this shall in no event prevent or prohibit Lessee from fulfilling
its obligations to provide transportation and facilities upon reason-
able request therefor to shippers on its railroad tracks.

C. Additional Boxcars may be leased from SSI by Lessee
only upon the mutual agreement of the parties hereto. Upon’ such
agreement, such additional Boxcars shall be identified in Schedules
to this Lease Agreement and shall benefit from and be subject to
this Lease Agreementlupon~execution of the Schedules by SS8I and Lessee.

D. In the event durlng the term of this Lease Agreement
-any Boxcar becomes for any reason and in the sole determination
of Lessee no longer available to Lessee for its intended use, then
any such.Boxcars shall be deleted from the Schedule.

4. Railroad Markings and Record Keeping

A. SSI agrees that on or before ‘delivery of the Boxcars

~ to Lessee, the Boxcars will be painted in the colors designated by
Lessee and lettered with, in addition to the railroad markings of
Lessee, the name and/or other insignia used by Lessee. Such name

or insignia shall comply with all applicable regqulations and shall
be affixed to the Boxcars with a width not greater than seven (7)
feet. - S

: B. Lessee shall, or if requested by Lessee, SSI shall,

during the term of this Lease Agreement prepare all documents for

. Lessee's signature and filing relating to the registration, mainten-
.ance and record keeping functions normally performed by Lessee with
respect to the Boxcars. Such matters shall include. but are not

limited to thc preparation of the following documents: (i) appropriate

in



. AAR interchange agrecments with respect to the Boxcars including
" an application for relief from AAR Car Service Rules 1 and 2 (at
Lessee's option); (ii) registration for each Boxcar in the Official
- Railway Equipment Register and the Universal Machine Language Equip-
‘lment Register; and (iii) such reports as may be required from time
" to time by the ICC and/or other regulatory agen01es with respect
to the Boxcars.

: ' C. Lessee shall, or if requested by Lessee SSI shall,
perform all record keeping functions related to the use of the Box-
cars. by Lessee and other railroads in accordance with AAR railroad
interchange agreements and rules such as car hire reconciliation.
Correspondence from railroads using such Boxcars shall be addressed
- to Lessee at such address as Lessee, or SSI at Lessee's request,
shall select. ~ '

D. All record keeping performed by SSI or Lessee hereunder

and  all record of payments, charges and correspondence related to
the Boxcars shall be separately recorded and maintained by SSI or
Lessee in form suitable for reasonable inspection by the other party
" from time to time during regqular business hours of the party who is
‘maintaining the records. Lessee shall supply SSI with such reports
regarding the use of Boxcars by Lessee on its rallroad line as SSI
‘. may reasonably request.

5.. Maintenance, Taxes and Insurance

A. SSI will pay all costs, expenses, fees.or charges in-
curred in connection with the use and operation of each Boxcar during
'its lease term and any extension thereof, 1nclud1ng, but not limited
to, inspection, repairs, maintenance and servicing, unless such pay-
ments were occasioned by the fault of Lessee while a Boxcar was 1n
the physical possession of Lessee. Lessee shall be responsible to
inspect all Boxcars interchanged to it to insure that such Bo:icars
are in good working order and condition and shall be liable to SSI
for any repairs required for damage not noted at the time of inter-
change. Lessee hereby transfers and assigns to SSI for and during
the lease term of each Boxcar any right, title and interest in any
warranty it may have in respect of the Boxcars. All claims or actions
on any warranty so assigned shall be made and prosecuted by SSI at
its sole expense and Lessee shall have no obligation to make any
claim on such warranty. Any recovery under such warranty shall be
made payable to SSI. All proceeds from such recovery shall be used
by SSI to repair or replace the Boxcars.

B. Lessee may make running repairs to facilitate con-
tinued immediate use of a Boxcar, but . shall not otherwise make any
alterations, improvements or additions to’ the Boxcars without SSI's
prior written consent. If Lessee makes an alteration to any Boxcar
.without SSI's prior written consent, Lessee shall be liable to
SSI for any revenues lost due to such alteration. Title to any such
alteration, improvement or addition occurring in the course of, or
as a result of, normal and customary maintenance shall be and remain
with SSI. ' :

C. Upon request of and at the expense of SS5I, Lessee
shall perform any necessary maintenance and repairs to Boxcars on
Lessee's rairoad tracks as may be reasonably reguested by SSI and
‘which Lessee, in its opinion, has the capability to perform. S6SI-
shall also make, at its expense, all alterations, modifications or
replacement of parts, as shall be necessary to maintain the Boxcars
in good operating condltlon throughout the term of the lease of such
Boxcars. :
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D. 85I will at all times while this Lease Agreement is in

aeffect and at its own expense cause to be carried and maintained

-contingent liability insurance in amounts and coverage satisfactory

-to Lessee. Such insurance shall be taken out in the name of SSI and

. Lessee. as their interests may appear. The policies or certificates
"shall provide that there shall be no recourse against Lessee for the
payment of premlums, ‘and shall provide for at least ten (10)

~ business days' prior written notice to be given to Lessee by the

" underwriters in the event of cancellation. If SSI shall default

. in the payment of any premium in respect of any such insurance

policies, Lessee may, but shall not be obliged to, pay such premium,

‘and if Lessee does so, Lessee shall deduct the amount of such

premium or premiums from the Rental Charges. : :

: E. Lessee will at all times while this Lease Agreement is
in effect be responsible for the Boxcars while they are on Lessee's
railroad tracks in the same manner that Lessee is responsible under
Rule 7 of the "AAR Car Service and Car Hire Agreement Code of Car
Service Rules -- Freight" for cars not owned by Lessee which are
‘operating on Lessee's railroad tracks. Lessee shall protect against
the consequences of an event of loss involving the Boxcars by either
-obtaining insurance or maintaining a self insurance program which
conforms to sound actuarial principles. If Lessee elects to carry
insurance, it shall furnish SSI concurrently with the execution here-
of and thereafter at intervals of not more than twelve (12) calendar
months, with a certificate of insurance signed by an independent
insurance broker with respect to the insurance carried on the Boxcars.
All insurance shall be taken out in the name of Lessee and SSI (or
its assignee) as their interests may appear..

F. &8I agrees to reimburse Lessee for all taxes, assess-
ments and other governmental charges of whatsoever kind or character
paid by Lessee and by whomsoever payable on or relating to each Boxcar
and on the lease, delivery or operation thereof which may be accrued,
levied, assessed or imposed during the lease term or which remain
unpaid as of the date of delivery of such Boxcar to Lessee, except
taxes on net income imposed on Lessee and sales and use taxes im-
posed on the mileage charges and/or car hire revenues. SSI shall
forward to Lessee all sales and use taxes received by it on behalf
of Lessee. SSI and Lessee will comply with all state and local laws
requiring the filing of ad valorem tax returns on the Boxcars.

'~ 8SI and Lessee shall review all tax returns prior to filing, it

being understood that such review will be made in a prompt fashion
in order to prevent any late filings and charges.

6. Rental Charges

, A. Lessee agrees to pay the follow1ng Rental Charges to
SSI for tha use of SSI's Boxcars:

(i) ss1I shall receive as rental payments
amounts equal to all of the mileage charges and car
hire revenues (including both straight and incentive
per diem) payable to Lessee by other railroad companies
if the utilization of all of the Boxcars on an aggregate
basis for each calendar year shall be equal to or less
than ninety. (90) percent. For the purpose of this
Lease Agreement, utilization of the Boxcars shall be.’
‘determined by a fraction, the numerator of which is
the aggregate number of days in each calendar year
that .per diem is earned on the Boxcars, commencing from
the initial loading, and the denominator of which is.
the aggregate number of days in each year that the .
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Boxcars are on lease. to Lessee, commencing from the
initial loading. In additicn, SSI shall receive as
additional rental all car hire revenues earned-by the,
Boxcars. prior to their initial loading. *

(ii) In the event the utilization exceeds
ninety (90) percent in any calendar year, SSI shall
receive an amount equal to the SSI Base Rental plus.an
amount equal to one-half of the revenues earned.in
-excess of the SSI Base Rental. For the purpose of
this Lease Agreement, SSI Base Rental shall be .an. amount
“equal to the total mileage charges and car hire
revenues for the calendar year multiplied by a. fraction,
the numerator of which is ninety (90) percent and the

" denominator of which is the utilization for such calendar
year. (The above determination of SSI Base Rental
insures that Lessee will, if the utilization is greater
than ninety . (90) percent in any calendar year receive
one-half of the all mileage and car hire revenues
earned by Lesseée in excess of the SSI Base Rental )

(111) The Rental Charges payable to SSI by
Lessee shall be paid from the monies received by
Lessee in the following order until SSI receives
the amounts due it pursuant to this Section 6: (1)
incentive car hire payments; (2) stralght car hire:
payments' and (3) mileage charges..

B. The calculatlons requlred above shall be made

~within three (3) months after the end of each calendar year.

. However, to enable SSI to meet its financial commitments, SSI-

may, prior to such calculations retain ninety-three (93) percent

of the revenue received by it on behalf of Lessee. However, since
the parties desire to determine on a quarterly basis the approximate
amount of the rental payment due SSI, SSI shall within three (3)
months after the end of each calendar quarter, calculate on a
quarterly basis rather than a yearly basis, the amount.due it
pursuant to this section. Any amounts payable pursuant to the

- preceding sentence shall be paid promptly following such calcula-
tion, provided, however, that following the yearly calculation, any
amount paid to either party in excess of the amounts:required by

the yearly calculation shall be promptly refunded to the appropriate
party. '

C. In the event a fraction, the numerator of which is
the aggregate number of days in the immediately preceding four (4)
calendar quarters commencing with the first full four (4) calendar
.quarters after receipt of the last Boxcar on the Schedule executed
concurrently herewith, and the denominator of which is the aggregate
number of days that the Boxcars were available to the Lessee during
such period less the aggregate number of days the Boxcars were out
of service on foreign railroads not earning car hire revenues for
any reason, is less than 87.5 percent, SSI may, at its .option and
upon not less than thirty (30) days prior written notice to Lessee,
terminate this Lease Agreement with rcspect to such number of Boxcars
as 1s necessary to bring the utilization of the Boxcars up to
ninety (90) percent; provided, however, that prior to such ter—
mination Lessee may have the option of paying SSI an amount equal’
to the difference between the amount SSI actually received during
said four (4) calendar quarters and the amount SSI would have
received had a utilization rate for the Boxcar of 87.5 percent been
achieved.
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. .D. SSI may, at its option, terminate this Lease Agree-
ment on thirty (30) days written notice to .Lessee if the ICC

shall at any time, (i) issue. an order reducing incentive per

diem fOr Boxcars on an annual basis to three (3) months or less,

or (ii) determine that Lessee may not apply its net credit balance
from incentive per diem settlements in payment of the Rental Charges
set forth in this section. Lessee may, in any event, terminate this
Lease Agreement if for any reason governmental regulations or orders
prohibit the payment of the Rental Charges described in this Section
6. ‘ _ : . '

E. If any Boxcar suitable for loading remains on Lessee's
railroad tracks for more than seven (7) days, SSI may, at its option
and upon not less than twenty-~four (24) hours prior written notice,
terminate this Lease Agreement as to such Boxcar and withdraw such
Boxcar from Lessee's railroad tracks, except when such Boxcar is
awaiting its initial loading. If any such Boxcar remains on Lessee's
railroad tracks more than seven (7) days because Lessee has not given
preference to SSI1's Boxcars as specified in Section 3B, Lessee shall
"be liable to SSI for an amount equal to the car hire revenues Lessee
would -have earned if such Boxcars were in the physical possession
and use of another railrocad for the entire period after the expiration
of seven (7) days, provided that there shall be excluded from the
above, those days Lessee is required to hold the Boxcars at the direc-
"tion of, or due to action taken or caused by, SSI.

7. Lessee's Assumptionvof Record Keeping'and‘Receipt of Rental Charge:

At any time during the term of this Lease Agreement after
having requested that SSI perform the record keeping referred to in
Section 4.B and 4.C of this Lease Agreement, at its sole discretion
Lessee may, upon prior written notice to SSI, take over and assume
from SSI as soon as is practicable but in no event later than six
(6) months. after receipt of notice by SSI, all record-keeping func-
tions, record of payments, charges and correspondence related to
the use of the Boxcars. In addition, upon the giving of the notice
provided for above, the parties will, as soon as practicable but
in no event later than six (6) months, make arrangements for the
receipt of Rental Charges by Lessee rather than S$SI, it being under-
stood that upon receipt of such Rental Charges by Lessee, Section
6B of the Lease Agreement will automatically be deemed to be revised
to read as follows.

"B. The calculations required above shall be
made within three (3) months after the end of each calendar
year. However, since the parties desire that rental pay-
ments be made currently so that SSI may meet its financial
commitments, Lessee shall remit to SSI on the first business
day of each month, the full amount of all payments received
by Lessee (less any deduction authorized to be made by Lessee
under the terms of this Lease Agreement) during the next
preceding calendar month from any car hire settlement with
respect to any Boxcar leased hereunder. Followrng the yearly -
calculation, one-half of any amount paid to SSI in excess
of the SSI Base Rental shall be deducted by Lessee from sub-
sequent Rental Charges."

8. Possession _and Use

A. So long as Lessee shall not be in derault under this
Lease Agreement, Lessee shall be entitled to the possession, use
- and quiet enjoyment of the Boxcars in accordance with the terms



-of. this Lease Agreement and in the manner and to the extent Boxcars
. are customarily used in the railroad freight business. Lessee
.agrees that to the extent it has physical possession and can con-
trol use of ‘the Boxcars, the Boxcars will at all times be used
‘and operated under and in compliance with the laws of the juris-
‘diction 'in which the same may be located and in compliance with
~all lawful acts, rules and reculations and orders of any govern-

" mental bodies or officers having power to regulate or supervise
the use of such property, except that either SSI or Lessee may in
good faith and by appropriate proceedings contest the application
of any such rule, regulation or order in any reasonable manner

" and upon prlor communication to the other party. ]

_ B. ~Lessee will not directly or indirectly create, or
incur any mortgage, pledge, 1lien, charge, encumbrance, or other

- security interest or claim on or with respect to the Boxcars or
any interest therein or in this Lease Agreement or Schedule there-
to. Lessee will promptly, at its expense, take such action as

may be necessary to duly discharge any such mortgage, pledge, lien,
charge, encumbrances, security lnterest, or claim if the same shall
arise at any time. ’

9. Default Remedies Upon Default

.A. The occurrence of any of the following events
shall be events of default:

4 (i) The non-payment by Lessee or SSI of any
sum required hereunder to be paid by Lessee or SSI
within thirty (30) days after written notice thereof;

o (4i1) The fallure of SSI to comply w1th the
provisions of Section 7;

A (iii) The default by Lessee or SSI under any
other material term, covenant, or condition of this
Lease Agreement which is not cured within thirty (30)
days after wrltten notice thereof by either party to

~the other,

(1v) Any affirmative act of 1nsolvency by.
Lessee or SSI or the filing by Lessee or SSI of any ‘
petition or action under any bankruptcy, reorganiza-
tion, insolvency or moratorium law, or any other law
or laws for the relief of, or relating to, debtors;

A (v) The filing of any involuntary petition

“under any bankruptcy, reorganization, insolvency or
moratorium law against Lessee or SSI that is not dis-
missed within sixty (60) days thereafter, or the
appointment of ‘any receiver or trustee to take possession
of the properties of Lessee or SSI unless such petition
or app01ntment is set aside or withdrawn or ceases to
be in effect within sixty (60) days from the date.of
said filing or appointment; .

(vi) The subjection of any of Lessee's or
8SI's property to any levy, seizure, assignment, appli-
cation or sale for or by any creditor or governmental
agency; : : : :
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: (v11) The termlnatlon of any insurance coverage
requlred of Lessee or SSI by this Leaoe Agreement.

_ B. Upon.the occurrence of any event of default, SSI
"or Lessee may, at its respective option, terminate this Lease
Agreement and may proceed by appropriate court action to enforce
performance by the defaulting party of its obligations under the
terms of this Lease Agreement or to recover damages for the breach
thereof. Lessee and SSI agree that the defaulting party shall
bear the costs and expenses; including reasonable attorneys' fees
of any such action.  Upon the event of default solely of Lessee,
- 8SI may, by notice in writing to Lessee, terminate Lessee's right
. of possession of the Boxcars, whereupon all right and interest
. of Lessee in the Boxcars shall terminate; and thereupon SSI may
" by its agents enter upon any premises where the Boxcars may be
located and take possession of them and thenceforth hold, possess
and enjoy the same free from any right of Lessee. SSI shall
nevertheless have a right to recover from Lessee any and all rental
~amounts which under the terms of this Lease Agreement may then be
due or which may have accrued to that date. '

10. Termination

A. At and after the expiration or termination of this
Lease Agreement as to any Boxcars, Lessee will surrender possession
of any Boxcars in its possession or subsequently received by Lessee
by delivering the same to such destination as may be designated
by SSI. All assembling, delivery, storage and transporting of the
Boxcars shall be at the expense and risk of SSI. A Boxcar shall
be deemed terminated and no longer subject to this Lease. Agreement
upon the removal of Lessee's railroad markings from the Boxcar, at
the direction of, or by any of the parties hereto, and the placing
thereon of such markings as may be designated by SSI. The changing
of the markings shall occur as follows:

(i) If such Boxcars are on the railrcad
line of Lessee upon such expiration or termination,
or are subsequently returned to Lessee's railroad line,
Lessee shall, at Lessee's expense (except when the ter-
mination of the Lease Agreement is due to the fault
of SSI, then at SSI's expense) and within ten (10)
working days after written nctice is received from
SSI, remove Lessee's railroad markings from the Box-
cars and place thereon such minimum railroad identi-
fication markings as required by the AAR and as desig-
nated by SSI. After the removal and repldcement of
markings, Lessee shall use its best efforts to load
such Boxcars with freight and deliver them to a connecting
carrier for shipment. Lessee shall provide up to ten’
(10) days free storage on its railroad tracks for
SSI or the subsequent lessee of any terminated Boxcar.
For any storage after the tenth day hereunder, Lessee
‘'may charge SSI published storage charges as the
reasonable cost of such storage, or may, at its option,
~arrange for suitable storage of such Boxcar with.per-
sons not a party to this Lease Agreement at the sole
risk, cost and expense of SSI; or

(1i) If such Boxcars are not on the rail-
"road line of Lessee upon termination, all costs of
assembling, delivery, marking, storing and transporting

S



such Boxcars to Lessee' s railroad line or the railroad °
line of a subsequent lessee shall be borne by SSI.

B. Notw1thstandlng anythlng in this Lease Agreement
to the contrary, and in consideration of Lessee entering into this:
Lease Agreement, Itel, upon termination of this Lease Agreement for
any reason and in the event of SSI's failure to imake full and
prompt payment of its obligations hereunder or completely perform
all of its other obligations hereunder for a period of sixty (60)
‘days after SSI's receipt of a written request from Lessee so to
do, hereby guarantees full and prompt payment and complete
performance of all of S$SI's obligations under this Lease Agreement.
In connection with this guarantee of payment and performance,
Itel represents, warrants and covenants to Lessee that Itel is a
corporation duly organized, validly existing and in good standing-
under the laws of the State of Delaware with full power to execute
and deliver this Lease Agreement and the guarantee contained herein
and to perform its obligations hereunder; that all such actions have
been duly authorized by all necessary corporate action, .are not in
conflict with any provision of applicable law or regulation or the
charter or by-laws of Itel or with any agreement to which Itel is
‘a party; that Itel has complied with all applicable laws and regula-
tions, and has obtained all necessary governmental and regulatory
authority, approvals and consents to enable Itel to perform its obli-
gations hereunder; and that this Lease Agreement and the guarantee
are the legal and blndlng obllgatlons of Itel.

11. Indemnltles

A. SSI will defend, indemnify and hold harmless Lessee -

from and against (i) any and all loss or damage of or to the Box="
- cars, unless occurring through the fault of Lessee while Lessee

has physical possession .of the Boxcars and (ii) any claim (patent or
otherwise), cause of action, damage, liability, fines, cost or
‘expense (including legal fees and costs) to which the Boxcars may
.be subject or which may be. incurred in any manner by or for the
"account of any such Boxcar (unless occurring through the fault of
Lessee) relating to the Boxcars or any part thereof, including without
limitation the construction, purchase, delivery of the Boxcars to -
- Lessee's railroad line, ownership, leasing or return of the Boxcars,
or as a result of the use, maintenance, repair, replacement, operatior
or the condition thereof (whether defects, if any, are latent or are
discoverable by SSI or Lessee). : : '

B. Any expense of any klnd whatsoever incurred by Lessee,
which is. required under the terms of this Lease Agreement to be borne
by SSI, shall be paid promptly by SSI to Lessee upon written request
therefor by Lessee, including, but not limited to, costs, expenses,
fees and charges relating to maintenance, repair or inspection per-
forméd on any railroad rolling stock which Lessee is required to
perform or caused to have performed pursuant to governmenLal or AAR
regulations as a result of thlS Lease Agreenent.

-12. Warranties and Covenants

Lessee and SSI respectlvely represent, warrant and covenant
- to each other that.

(i) Lessee and SSI are corporations duly
organized, validly existing and in good standing under
the laws of the respective states where they are in-
corporated, and have the corporate power and authority
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and are duly qualified and authorized to do business
where, in the reasonable opinion of their respective
management, they deem it necessary to carry out

their present business and operations and to own or
hold under lease, their properties and to perform their
obllgatlons under this Lease Agreement.

(11) The entering into and performance of
this Lease Agreement will not violate any judgment, order,
law. or regulation appllcable to Lessee or SSI, or result
in any breach of, or constitute a default under, or result
in the creation of any lien, charge, security interest or
other encumbrance upon any assets of Lessee or SS5I or on
the Boxcars (except for equipment financing entered into
. by SSI for the construction of such Boxcars) pursuant to
any instrument to which Lessee or SSI is a party or by
which they or their: assets may be bound.

: (iii) There is no action or proceeding pending
or threatened against Lessee or SSI before any court or
administrative agency or other governmental body which

- might result in any material adverse effect on the business,
properties and assets, or conditions, financial or other-
wise, of Lessee or SSI.

(iv) Lessee is not a party to any present agree-
ment or instrument or subject to any charter or other cor-
porate restriction which, at the time of entering into
this Lease Agreement, will individually or in the aggregate
materially adversely affect Lessee's ability to perform
its obligations under this Lease Agreement.

(v). Lessee has during the years 1964-1968
neither leased nor purchased any boxcars.

13. 1Inspection

’ _ SSI shall at any time during normal business hours have
the right to enter Lessee's premises where a Boxcar may be located
for the purpose of inspecting and examining the Boxcars .to insure
Lessee's compliance with its obligations. hereunder. Lessee shall
notify SSI of any accident of which it ‘has knowledge connected
with the malfunctioning or operation of any Boxcar, including in
such report the time, place and nature of the accident and the
damage caused to property, the names and addresses of any persons
injured and of witnesses and other information pertinent to Lessee's
investigation of the accident. Lessee shall also notify SSI in
writing within five (5) days of receipt of notice of any attach-
ment, tax lien or other judicial proc¢ess affecting any Boxcar.

Upon SSI's written request, Lessee shall furnish a copy of its
annual ' report submitted to the ICC and copies of any other income
or balance sheet statements required to be submitted to the ICC.

l14. Miscellaneous

A. This Lease Agreement and the Schedules contemplated
hereby shall be binding upon and shall inure to the benefit of the
parties hereto and their respective successors and assigns. Except
for an assignment by SSI to its parent or a subsidiary or affiliate
or an assignment to a financial or banking institution for in--
debtedness incurred by SSI, neither SSI nor Lessee may, without
the prior written consent of the other, assign, this Lease Agreement

-10-



or any of its rights'hereunder or sublease the Boxcars to any
party, and any purported assignment. or subleaoe in v1olat10n hereof

.shall be void.

B.. Both parties agree to execute the documents contem-

‘.plated by this transaction and such other documents as may be
-requlred in furtherance of this Lease Agreement.

c. It is expressly understood and agreed by the part;es

~ hereto that this Lease Agreement constitutes only a lease of the
. Boxcars and no joint venture or partnership is being created. Not-

withstanding the calculation of rental payments, nothing herein

- shall be construed as conveying to Lessee any right, tltle or
interest 1n the Bowcars other than as a lessee.

D. No failure or delay by SSI or Lessee shall con-
stltute a waiver or otherwise affect or impair any rlgnt, power or
remedy available to SSI or Lessee, nor shall any waiver or
indulgence by SSI or Lessee, or any partial or single exercise of
any right, power or remedy preclude any other or further exercise
thereof or the exercise of any other right, power or remedy.

E. This Lease Agreement shall be .governed by and con-
strued according to the laws of the State of California.

F. All notices hereunder shall be in writing and shall
be deemed given when delivered personally or when deposited in the
United States Mail, postage prepaid, certified or registered,
addressed to the Prealdent of SSI or Itel or the General Manager
of Lessee at the respective address set forth above or to such other

‘address as may be specified by any party in a notice to all other

par tles in accordance herewith.

G. ThlS Lease Agreement constltutes the entire agree-

’ment between the partles relating to the subject matter hereof and

supersedes any previous wrltten or oral agreement in connection

.therew1th.

H. This Lease Agreement may be executed in multlple
counterparts, each of which shall be considered as an original

' and such counterparts shall together constitute one agreement

11~



. between the parties hereto.

..

' IN WITNESS WHEREOF, the parties hereto have executed

this Lease Agreement as of the day and year first above written.

. ITEL CORPORATION

7

‘T:Ltle. //////é/
Date'. . ”7/"7 //

SABINE RIVER & NORTHERN RAILROAD
COMPANY

4/(//2 /W
Title //4_»{}(_7' /ﬂ(¢c /[( 41/‘

Date %’é)//jé
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B ..~ - EQUIPMENT SCHEDULE s
P o ' . Sabine River & Northern Railroad
- 8SI Rail Corp. hereby leases the following Boxpars to ................... e ... pur-
suant to that certain Lease Agreement dated as of .2 (@ - 1974
- AARS . o . Dimensions ' No.
* Mech! . . . : Inside Doors of
Desig. Description - . Numbers _ Length Width Height Width - Cars !
XM- 1 50" General SRN 5000- [50'6" 9'4" (11°'3" 10’ 200
e -Purpose”Boxqar . 5199 R :

{’ic/;- //chc <l g/~

(TITLE)

| ’:_ DATE: 5/ '4%/'76
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STATE OF OHIO : )
' ‘ : - 8§

'COUNTY OF LUCAS - )

On this 26th day of March, 1976, before me personally

,abpeared Mell Nelson to me personally known, who being

by me duly sworn says that he is Vice President of the

Sabine River & Northern Railroad Company, by authority

~of its Board of Directors, and he acknowledged that the

execution of the foregoing instrument was the free act

and deed ofbsaid corporation.

| O

Notary Public

. W. WELCH
NOTARY:PUBLIC,.LUCAS COUNTY, OHIO
My commlslon'-Wm’Nmmm 29, 1978



STATE OF CALIFORNIA |

)
) SS
- COUNTY OF SAN FRANCISCO ).-

On this 30th day of March, 1976, before ‘me' personally appeared
William J. Texido, to me personally known, who being by me

duly sworn says that he is President of SSI Rail Corp., by

authority of its Board of Directors, and he acknowledged that the

execution of the for‘egoing instrument was the free act and deed
of said Corporation.
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