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AGREEMENT
INTERSTATE COMMERCE COMMISSION .
| r » s | o o] - i
J THIS AGREEMENT made this 07 day of ;) 973

by, between, and among DELAWARE RAILCAR LEASING, INC. ,

Delaware corporatlon, herelnafter called "Rallcar," BANK

OF DELAWARE, a Delaware corporation, hereinafter called
A ‘ ' o ) . L
- "Bank," D.I.C.B., Inc., a Delaware corporation, hereinafter

called-"D.I.C.B;," and DELAWARE INVESTMENT COMPANY, Delaware

corporation, hereinafter called "D.I.C."

Background

A. D.I.C.B. was formerly known as DelawarevRailcar-‘
Leasing, Inc., and was engaged in the busineSS-Bf-OWning'
and.leasing railroad cars with its principal place of business
in Wilmington, Delaware. _D;I.C.D.'s name was changed by

aWendment of its certificate_of incorporation.

B. ”D.I.C.B;_has'transferred, or conéeﬁporaneously
_héreﬁith willltransfer, all of its assets to Railcar, including
the railrcad cars identified on the;liS£'of one page attached
.heretc and ﬁade a part hereof, and e#isting leases of such
-grgilroad.cars._vsank hereby consents tc;suCh‘transfer-;

C. ‘ Delaware Valley Factors, Inc., | Alfgl1n~ﬂcfé1ﬂz1égﬂ=;__

ccrporatlon, hereinafter called "Factors , and D I. QIB

(then named‘DelawarevRallcar'Leas;ng,'Inc.)_entered into a"

Certain_agreement dated as of March 26,.1969, relating to
o . : . S S
-




the pledge and assignment of D.I.C.B.'s aCCbuﬁts receivable
-as collateral.sécurity for loans made to D;I.C.B, by Factors.
D. f_Factors énd D.I.C.B. (then named Delawafe Railcar |
Leaéing,'Inc;) entered into a supplemental agreement, also
dated as of March 26, 1969, relating to the‘pledge and
~ encumbrances of D.I.C.B.'s railroad tank éar leéses and -
contract rights as-collaterai security for loans made to
'D.I.C.B. by Factors. |
- E.  D.I.C. and D.I.C.B. (then named Delaware Railcar -
_Leasing; Inc.) entered into a certain agreement dated as
I6f December 19, l969,-relating‘to the pledge, assignmént
| and encumbrance of D.I.C;B;'s inventory, equipment, accounts
 receiQab1e, contract rights and chattel paper as collateral
isecurity for loans made to D.I.C.B. by D.I.C.
F. Bank and D.I;C.B. (then named Delaware Railcar
Leasing, Inc.) entered into an agteement dated as of

:)1;6-‘ /L, 1970 , 1970, relating to the pledge, assign-

_ment and.enCumbrénce of D.I.C.B.'s railroad‘cars (including
the railroad cars identified on the list attachéd he#eto),
used railroad cars thereafter acquired by D.I.C.B., and
then existihg and’thereafter--created leases of such railroad
‘cars énd the rentals payable thereunder, and proceedshand
prodgcts of the foregoing, as coilaﬁerai-seéﬁrity for loans

made to D.I.C.B. by Bank,



. G, In conjunction with the agreement between Bank and

D 1.C.B. referred to in the preceding paragraph, by assign-

ments dated 30} / ll

Pactors and D.I.C. assigned and released to Bank any and all
interest each of them had in-and to the collateral securing

Bank's loans to D.I.C.B.

i

, H. As of February 16, 1973, D.I.C.B. was indebted to
Bank in the sum of $1,528.08.

P I, Railcar is desirous of borrowing $60,000 from Bank,
and Bank is willing to lend such sum to Railcar, secured by
the railroad cars identified on the list attached hereto and

"made a part'hereof, as well as other related collateral.

" J. In conjunction with the loan by Bank to Railcar here-

ﬁhder, D.I.B.C. will pay off any and all indebtedness it hay

have to Factors, to D.I.C. and to Bank.

-

K. D.I.B.C. and D.I.C. are executing this agreement
to 'evidence their aSseht to its terms and to confirm to Bank
that each of them agrees to rellnqulsh and release any and

all rlght, title, interest or claim elther of them had, or

may have,_ln and to the collateral which wlll secure Bank's

.loan to Rallcar hereunder.

Now, THEREFORE, it is hereby agreed as 1ollows-

! 1. Unless the specific context otherwise necessarlly

|
1

requires, as used herein:

, 1970, and /')7“" [t 1970.




a.) "Liabilities means any and all
liabilities of Railcar to Bank
of every kind and description,
direct or indirect, absolute or
contingent, due or to become due,
now existing or hereafter arising,
v regardless of how they arise or by
. : ' what agreement or instrument they
i may be evidenced or whether evidenced
by an agreement. or instrument. "Lia-
bilities" include the loan hereunder
and obligations to perform acts
and refrain from taking action as
o well as obligations to pay money.

b.) "Collateral" means any and all per-
o sonal property of Railcar in which
‘ Bank now has, by this agreement
acquires or hereafter acquires, a
security interest.

2. Bank has lent, or contempotaneously herewith
w111 lend Railcar the sum of $60, 000, and Rallcar will
execute and deliver to Bank its judgment form promissory

note for said amount,:payable'on demand, with interest

_thereon at such rates as Bank and Railcar may from time to

time determine. It is presently understood that the loan

is scheduled to be repaid in 36 successive monthly install-

mehts of $1,667 in principal plus interest on the unpaid

Pﬁincipel balance. The first such inetallment payment shall

beil due on W 3/ . ¢ 1973. Railcar shall be

entitled to‘prepay'the loan, in whole orfin,part, at any

time, without penaity. Notwithstanding the fact the loan
is! to be repaid in 1nstallments, Bank may at any time, in

its dlscretlon, denand payment in full, plus accrued 1nterest.




j S 3. By executing a promissory note containing a
'%arrant of attorney for the confession of judgment, Raiicar
ecknowiedqes’that it has waived ite right to notice end
beafing in advance of judgment, that Bank or other holder of
the note may, at any time after signing of the note, enter
Judgment agalnst Railcar in an amount stated Ly Bank or
other holder to be due, and that Bank or the other holder
’@ayvcollect the amount of the judgment . by having the sheriff

or other comparable.officet sell the real estate and peféonal

;ﬁroperty of Railcar.

. 4, 1In addition to the promissory note containing a

warrant of attorney for the confession of judgment, . as
security for payment and perfermance of all liabilities,

« I 7 : .

Railcar hereby grants Bank a continuing security interest in:

all of Railcar's railroad cars which’are more partieularly

identified in the list of one page"attached hereto and

mede a part hereof, all used'(previously owned) railroad

-cars which may hereafter be acquired by Railcar, and all

nOw.existing‘and hereafter createdvleases of the foregoing

1

rallroad cars and the rentals. payable thereunder, and proceeds

'and products of any of the foregoing.

L 5. All leases secured hereby shall be promptly

de}ivered~t0'Bank.; Bank shall have the right to notify the

VIeesee'or'pther'person obligated under any such lease to make




payments with respect thereto directly to Bank and to take

|
|
|
|
|
|
!

control of the cash and non-cash proceeds of the same, which

I

rﬁght Bank may exercise whether or not Railcar?is then in
T . v , | |
dbfault hereunder. Until such time as Bank.elects to exercise

"its rights hereunder, Rallcar may continue to collect payments

on the leases and enforce the _provisions thereof To the

xtent that Bank shall at any time or from tlme to t1me demand

ﬂallcar shall forthw1th account for ‘and turn over to Bank

ﬂll checks, drafts, cash and other remlttances in payment or

én account-of payment of the lessee' s or other person's -
4b1igation on any such lease. Railcar shall turn over such
Jollectlons and cash proceeds to Bank upon recelpt thereof

and in prec1sely the form received, except'forjthe endorse-

ment of Railcar where necessary to permit the collection of

the items, which endorsement Railcar hereby agrees to make.
ﬂending such delivery and deposit, Railcar will not‘com-
-mlngle any such checks, drafts, cash and other remittances
with any of 1ts other funds or property, but w111 hold them
separate and apart expressly in trust for Bank. ' All such
‘emittances shall be accompanied by such statements and reports

f collectlons and adjustments as Bank shall spec1fy. Bank

will apply the whole or any part of the funds received by

£ ___ooe_n___n__“

!1t hereunder against the liabilities secured hereby, the

’order and method of such appllcatlon to be in the dlscretlon_
|
I




of Bank, except that Bank need not apply or giﬁe credit

-for any item until Bank has received final payment thereof

in cash or solvent credits acceptable to Bank.:

|
6. Railcar represents, warrants, covenants and

agrees that:

a.) The execution, delivery and pérformande_
hereoflare within Railcar's corporate powers, @ave beeﬁ duly
‘:authorizea, are not ih'cbntrévention of law orfthe'terms\of
_Railcarfs charter, by-laws or of any ihdenturet agreement
 or undertaking to which Railcar is a party or bx which it
is bound5 and Railcar will deliver to Bank cerhified-copies
of fesolutions authorizing execution of this agreemént

" ?“d fullvperformance 6f all the terms and conditions”herein
'ﬁrescribed, if bank requests the same. | |
b.) Except for any lien, security interest or
eﬁcumbrance hereby or1previously granted to Eank, Railcar is

and as to collateral to be acquired after the date hereof,
| ' . : ‘
shall be the owner of the collateral free from any lien,

secdrity interest or encumbrance, and Railcar‘shall defend
the collateral and proceeds and products thereof against all
.claims and demands of all_peréonstat any time;claimihg the

‘same or any interest therein adverse to Bank. '




l ~ c.) At the time any collateral becomes subject

to a-security interest in‘favor of Bank, Railcar shall

Le the lawful owner thereofvand shall have good right to

| piedge, sell, assign of.pganSfé: the same; nohe of such
_'Lollateral shall have been, or shall thereafter be,

| Lledged, sold, assigned Or‘transferied to anyfpersons
bther than Bank or in any way encumbered, except as othef-
%ise.expressly providéd.hérein; and Railcar éhall defend

N ‘ :
the same against the lawful claims and demands of all persons.

| d.) Railcar will immediately notify Bank if
'_?ny of its leases is with the United States or any depart-

H

%ent,'agency or instfuméntglitjr'there’off and éxgcute any
hocuments and take any steps required by Bank iniorder
Lhat all moneys due and to become due.under such lease may
pe,assigned to Bank and notice‘thereof given ﬁo the

- Government under the Federal Assignment of Claims Act.
.e.) The location where Railcar keeps, and will
~keep,. its railroad cars when such are not being used by
one of its customé:s pursuant to a lease is

; and such address:is_its oqu
place of business and the place where'Railcar?keeps its

: Lecords concerning all leases of railroéd cérs.' | |
" £.) Railcar wili promptly advise Bank;in writing
 ,0£ its 6pening of5an§ new pléce_of business, the closingj
of any existing place Qf’business_ahd'of eachriocation at

, bhich its railroad'cars_are or will be kept other than




for temporary proce$sing,“storage or‘like'purposes.

| g.) Railcar will execute all documents deemed
necessary by Bahk to effectuate the terms of this agreément;
Railcar will pay the reasonable fees and ekpenses of
|counsel for Bank in connection with this agreement and
the loan contemplated hereunder if Bank requests; if
Bank requests,'Railcar will pay all costs of filing this
-jagreement or any financing, continuation, termination
or other statement with respect to the Segurity interest
1LC£eated'hereunder; aﬁd Bank is hereby appoinfed Railcar's
attOrney—in-fact to do at Bank'S'opiion and at Railcar's
|expense, all écts_and things which Bank may deem necessary
to perfect and continhe perfected thersecurity interest (s)
vcreated by this agreement and to protect the collateral.

:h.) Railcar will furnish Bank a quarferly financial

statemeht within 30 daYs'after the end of each fiscal quarter.
: Reports preéared by management will be satisfactory for
-this purpose. Also, it will furnish ﬁo Bank-within 90 days
after thé end of each.fisqai year an_audited.financial
statement. Ih.addition; Bank shall have the kight to call
a£ Railcar's offices and plaées of buéiness ét intervals
to be determined by'Bank,‘and'wifhout.hindranée or deiay,
-‘to inspéét,'audit,:check and make extracts frbm‘the books,

' xecords; journals, orders, receipts, correspondence and




other data of Railcar; and Railcar will, if requested by
Bank, mark its records cdncerning its railrdad cars and

leases thereof in a manner satlsfactory to Bank to show

the latter’ s securlty 1nterest(s) thereln.

i.) Railcar will keep its inventoryj(including

_its‘railroad cars), major equipment and real property insured

ageinst.all hazards requested by Bankvin form and amounts

satisfactory to Bank,_and will also insure itself at all

‘times against liability on account of damage to persons

and property and under all applicable provis; 1ons of

' _wOrkmeq s Compensation Laws. The proceeds of any such

insurance on railroad cars constituting part of the col-

‘lateral hereunder and real property, whether paid by reason

of loss, injury, return premium or otherwise, may, at

Bank's option, be applied either to reduce Railcar's

‘liabilities secured hereby or to repair or teplaee the

railroad cars or real property or any item or items

thereof, and Railcar hereby appbints Bank as attorney-in-'
fact to file any proof of loss and similar forms and
to endorse any check or draft.

j.) Railcar will pay and diseharge when due‘all

' premiums for insurance required hereunder, all taxes and

assessments imposed upon its properties, operations or

income.and also all lawful claims against i, except where

_ the valldlty or amount of such taxes, asses'ments or claims

. is being contested in good faith and by approperiate

-10-
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roceedings; and Railcar authorizes Bank to payvfor its

account any of the foregoing which Railcar fails to pay, any

such payment thereafteroconstitutingieh item of Railcar's'

iabilities to Bank.

k.) Except with the_prior‘written consent of Bank,

"Railcar will not: ‘ _ ' . ‘

i.) assume, guarantee, endorse or otherwise

ecome liable in connection Wifh the obligatiohs of any.

erson, firm or corporation except by enddrsement of

nstruments for deposit or collection or similar trans-el

ctions %n the ordipary course of its business;

ii.) merge or consolidate with or into any

thet-corporatiOn, or convey, transfer, lease or sell all

r substantially all of its property, assets or business; or
- iii.) purchase or acquire the obligatidns or

tock of any person, firm or corporation or otherventerprise

hatsoever, other than direct obligations of the United States.

l ) Railcar will 1mmed1ate1y notify Bank in writing

f any seizure of, levy upon, loss - of possession of

except for leases of railroad cars in the ordlnary course

£ business)'destruction of, or damage to the oollaterai

r any item or items thereof. o ‘ |

-m.) Railcar will send notice to Bank by regiétered

mail within 24 hours after Bank takes possession of the

ollateral, or any 1tem or items thereof, if Rallcar clalms’

hat any articles not secured hereby were contained in.

-11-




: Fhe collateral, or in‘any ifem or items thereof, failure
fto do so belng a waiver of and ‘bar ‘to subsequent claim

herefore.

N

n.) Railecar will not permit the collateral, or
ny item or items thereof to be used 111ega1ly or 1mproper1y.
o.) Rallcar w111 not " permit the collaferal, or

ny item or items thereof, to be so affixed or related to

— ___DJ_' ]

»realty as to become a part thereof, except with the
expreSS'written consent of Bank, and, upon reQnest by
“Bank, will provide such landlords' waivers,es‘Bank may
'fFrom.tinevto time demand. : |

| E ‘p.) Bank shall have the right, at.any‘time, and

_From time to time, to enter any of Railcar's places of
. Pu51ness, offlces or other premises under 1ts:controlyand

Ed examine‘and inspect the collateral or any item thereof
and Railcar shall cooperate with Bank in making the same:
availabie for examination and inspection.

| 7. D.I.B.C. and D.I.C. each assent to all terms

of this agreement, and each agrees to relinquish and

N

&elease any and all rlght, tltle, interest or clalm either

 of them had,_or may have, in and to the collateral

ﬁ'securlng»Bank‘s loan to Railcar hereunder.

.-12-

Chy




8. Until default.hereunder, Railcar may use its

railroad cars in any lawful manner not inconsistent with

N

Fhis agreement and with the terms of any insuyance théreof;

‘may lease its railroad cars in the ordinary course of its
] .

‘business; and may use and consume its railroad cars and

l . : o - :
accessories,; parts and supplies therefor, the use and

consumption of which isbnécessary to carry on Railcar's

business.

9. The occurrence of any of the followinﬁ shall be

A}

a default hereunder:

a.) failure of Railcar to pay, diSChafge or perform

- any liabilities secured hereby, including'thé_loan and

interest thereon:

b.) failure of Railcar to perform any covenant,
warranty or obligation hereunder;

c.) the dissolution, termination of.existencé,

ankruptcy, business failure, appointment of a receiver

I

|

of any part of the property of,'assignment for the benefit

of creditors by, or the commencement of any proceeding

a.) COndémnation‘orvforfeiture.actionjagainst the
collateral,_or any item or items thereof;

e.) loss, theft,vsubstantial damage, or destruc-

tion of:any,of the collateral;

£.) issuanée'df_executidn process against any
property of Railcar;

g.) discovery of any material misreprésentation

-13=

. under any bankruptcy or insolvencyiiaws by or against Railcar;



|in connection with this agreement or otherwise.

10. Opon the occurence of any event of dgfault, Bank

|demand if demand for payment has already been made,pufsuant
A!to paragraph 2 above), declare due and payable, in accord-
_»ance with law, any and.all moneys due or to become due;with
._respect to the loan and the note hereunder,‘@nd'any other
payment liabilities secured hereby,‘together with reasohable
atforneysf fees and legal expensesvand/or redube any of

the foregoing to judgmeht, if’hot already doﬁe, enter.ﬁpon
jor in any premises and.without.breaCH of peéde take pos-

: session of the collateral or any item or items thereof;

_ énd-exercise any or all of the rights and remedies given 

a secured party under the Delaware Uniform Commercial’Code
(Title 5A of the DglaWare Code). Bank may réquire Railcar
to make the collateral, or any item of items}thereof,
available to Railcar at a place to be designated by Bank
whichyis.reasonably,conveﬁient to bothvpartiés; Any

- |notices of séle or disposition'of collateral by Bank,

|sent to Railcar at its address specified by subparagraph
S(e).éb0ve, or such other addfess of Railcar as may from
time to time be shown on Bank's records, at 1east f1ve (5)

»days prior to such actlon, shall constxtute reasonable

-14-

or misstatement furnished to Bank by or on behalf of Railcar

'may, at its option and without demand on Railcar (or further



notice to Railcar. Railcar shall pay any actual and
reasonable costs of collection occasioned by xemoval
of the collateral, or any item or items thereof, from

the State of Delaware Without written permission of Bank,

_of by the failure of Railcar to notify,Bank of any change '
;of its place of business or pY'failure of Raiicar to |
communicate with Bank for a period of 30 days‘efter
.%efault in making any payments due on the nete hereunder
;?r any other payment liabiiity secu:ed herebyl All Bank's
vLights end.remedies hereunder are cumulative,:and no
waiver qf any default shall affect any'later.ﬁefault.a
'11. The parties also agree that: -
‘a.) Loss or damage-to'the collateral, or any

item or items thereof, will not release Railcar.
b.) Repairs to the collateral, or any item or

items thereof, and accessions thereto shall be at Railcar's
_ t expense. . o |
| c.) If'any part of this agreemenf is édjudged

.invalid, the remainder will not thereby be inﬁalidated.

..d.) This agreement may not be changed or altered '
» orally, but only by an agreement in writlng and 51gned .
by the partles or party agalnst whom any walver, change,.'

modlflcatlon or discharge is sought.

-15-




IN WITNESS WHEREOF, this agreement has been executed

the day and year aforesaid.

. DELAWARE RAILCAR LEASING, INC. BANK OF DELAWARE

7
» A/,’

D.I.C.B.,

Attest:

f_lﬁ -




DRLX 100
101
102
103
104
105
107
109
113
114

115

116

119

200

117

118

Railroad Cars presently owned by Delaware.Railtar'teasing, Ihc:

10,000 gallon, coiled,
Class ICC - 103

8,000 gallon, coiled
Class ICC - 103

10,000 gallon, coiled,

Class ICC- 103
10,000 gallon, coiled,

‘Class. ICC - 103

8,000 gallon, coiled,
Class ICC - 103 ‘ ' ®

8,000 gallon, coiled,
Class ICC - 103

2 tanks (A) 3,947 gallons,'
(B) 3,986 gallons, coiled

.and insulated, Class ICC =103

50 ton, 10,000 gallon with -
heater coils, non-lnsulated,
Class ICC - 103_

50 ton, 6,100 gallons, with
heater coil, non-insulated,
Class DOT ~ 103, three tanks

55 ton - 8,091 gallons, with
heater coils, uninsulated,
Class AAR - 203W

55 ton - 8,096 gallons, with
heater coils, uninsulated,
Class AAR - 203W

50 ton - 8,024 gallons, wiﬁh
heater coils, uninsulated,

‘Class AAR -~ 203W

55 tons - 9,027 gallons, with’
heater coils, uninsulated,

_ Class AAR - 203w

50 tons - 8,072 gallons, w1th
heater coils, unlnsulated,
Class AAR~ 203W

55 ton - 8,026 gallons,'w1th
no coils, uninsulated, Class AAR-
203w, lined w1th Placite BQGG

50 ton, 10,000 gallon, exterior

coiled, insulated, Class ICC-103W
tank car clad w1th 20% stainless
steel




SiI‘ATE OF DELAWARE 3
. : 88.
NEW CASTLE COUNTY )

On this 19th day of February, 1973, before me perscnally
appeared Jeremiah P. Shea, to me personally known, who being by me

' dnly swom, says that he is Vice President of BANK OF DELAWARE,

‘ clorporation of the State of Delaware, that the seal affixed to the
i‘:oregoing instrument 1s the corporate seal of said corpc;ration, that
s‘aid instrument was signed.' é.nd sealed on behalf of said écorporation

bj- authority of its Board of Directors, and he acknowledges that the

éxecﬁtion of the forégoing inétnm‘exit was the free act aind deed of

] S
said corporation.

W 7’7&%

Notary Publ i.c _:

My Commission Exﬁires 1/ /‘/
19 74. '




STATE OF DELAWARE )
|NEW CASTLE COUNTY ; 5S- ‘ S
| On this /? day of %ﬂ/ﬂy 19 73 , before me
personally appeared #MM C’-Slea_ to me personally
'known, who being by me duly sworn, says that he is
ch D.I.& &2, INC., a corporation of the State

of Delaware, that' the seal affixed to the for‘egoing instrument

is the corporate seal of said corporation, that said instru-

" Iment was: 51gned and sealed on behalf of said corporatlon by

authorlty of its Board of D1rectors, and he acknowledge
' that the execution of the fore901ng 1nstrument was  the free

lact and deed of said corporation.

A

%MM” 7" %«

Notary Publ ic

My Commission Exjpiree J//‘f

19_74.

- 18 -



| STATE OF DELAWARE ) :
NEW CASTLE COUNTY )

7

L On this /?% day of% o, 197,
' before me personally appeared WM C’ cSl&(.—.
ato me personally own, who being by me duly sworn, says

| that he is IQWM of DELAWARE INVESTMENT
:COMPANY, ‘a corporatlon of the State of DelaWare, that the-
seal afflxed to’ the foreg01ng instrument is the corporate
seal of sa1d corporatlon, that said 1nstrument was signed
nd sealed on behalf of said corporatlon by authorlty

of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act

and deed of said corporation.

-~

L 7. Tovrms—

Notary Public ~

My Commission Expires 'Ahék.
1974.

- 19 -




w

TATE OF DELAWARE g
EW CASTLE COUNTY )

on this / 7 day of % , 19,73, before
~me personally appeared /f%/ 7 A /4/@22% s tome /gerg onally
nown, who bei.ng by me duly sworn, says that he is / /44{2% tz//\

e

of DELAWARE RAILCAR LEASING INC., a corporation
' of the State of Delaware, that the seal affixed to the foregoing
instrument ,1s the corporate' seal o.f‘ said corporation, that said
instrument was signed and sealed on behalf of said corpcration by
 authority of its Board of Directors, and he acknowledges that the

_ execution of the foregoing instrument was the free act and deed of

said corporation.

ke

Not.ary Public

My Gmission Ebcp:lres ///j
19




I. mbdt T, 7 a Notary Public in and for

New Castle County and State of Delaware, do hereby certify that
I have campared the attached photocopy of the certain ";lGREE-
MENT" dated as of February 19, 1973, with the original of said
Y AGREEMENT" and that the photocopy is a true and correcj; copy in

all respects.

SIGNED AND SEALED by me this.24+e( day ofﬁ;W@H/ ,
1973.

‘ /.
Notary Public




