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CONDITIONAL SALE AGREEMENT #1"'ERSTATE Commepge COMMISS QN

~ between - -~

'THE FIRST NATIONAL BANK OF DENVER

and

THE DENVER AND RIO GRANDE WESTERN -
- RAILROAD COMPANY

Dated as of March 1, 1973




. CONDITIONAL SALE AGREEMENT #1 -

- THIS AGREEMENT, dated as of the lst day of March, 1973, by and
etween THE FIRST NATIONAL BANK OF DENVER, a national banking asso-
iation organized under the laws of the United States of America

(hereinafter sometimes called the "Seller"), party of the first part,

d THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY, a corporation
ganized under the laws of the State of Delaware (herelnafter some-~

g imes called the "Buyer"), party of the second part.

ITNESSETH :

In consideration of the mutual promises of the parties hereto

"Hereinafter set forth, the parties hereto agree as follows:

1. Sale and Delivery of Equipment.

The Seller, on or after March 1, 1973, is to acquire from various

nufacturers as hereinafter provided, such units of new standard

uge freight cars of the type customarily acquired by railroad
ompanies as the Buyer may select (hereinafter sometimes called "Equip-
ent") and which does not exceed an aggregate actual cost of $4,235,000,
d, upon the acquisition thereof, agrees to sell and deliver to the
yer, and the Buyer hereby agrees to buy same from the Seller at

tual cost, and to accept delivery thereof at the times and places
ereinafter specified. The words "Actual Cost" as used in this Agree-
ent shall mean the full purchase price of the Equipment as set forth

the manufacturer's invoice covering such Equipment. To date, the
yer has selected the following units of such Equipment which the-
eller hereby agrees to sell ‘and the Buyer agrees to buy, to-wit:

(a) One hundred (100) new, 100-ton lined covered
- hopper cars, at an actual cost of approximately
$19,030.00 per unit, total cost $1,893,375.00, ACF
Industries, Inc., Builder; -

(b) Seventy-five (75)‘new, 100-ton open-top hopper
cars, at an actual cost of approximately $19,550.00 per
unit, ‘total cost $1,466,250, 00, , Greenville Steel Car Co.,
Bullder- , , . - }




(¢) Forty (40) new, 100-ton, 52'6" flat bottom
~gondola cars, equipped with coil racks, at am actual
cost of approximately $16,100.00 per unit, total cost

$644,000.00, Thrall Car Manufacturing Co., Builder.

DeIivery'and Acceptance.

: Buyer shall make all the arrangements with the manufacturers

- ag to time for and place of delivery of the Equipment. Delivery
.0ff the Equipment by the manufacturer to the Seller shall, for the

~ purposes of this Agreement, constitute delivery of the Equipment

by| the Seller to the Buyer. All freight charges for the trans-
portation of the Equipment from the manufacturer thereof to the

- Selller shall be assumed and paid for by the Buyer and the payment
thereof shall be secured by this Agreement.
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- Upon delivery of the Equipment or any portion thereof, by
e manufacturer to the Seller, the Buyer shall forthwith
spect such Equipment and if such Equipment meets with the
ecifications previously agreed upon by the Buyer and manu-
cturer and a bill of sale covering such Equipment has been
dlivered by the manufacturer to the Seller, the Buyer will
cept such Equipment on behalf both of the Seller and the Buyer
evidence its acceptance by a certificate of acceptance, executed
an authorized representative of the Buyer, stating that the
ipment has been accepted by him on behalf of the Seller and
e Buyer as conforming in all respects to the requirements and
ovisions of this Agreement and has been duly delivered here-
er and that such Equipment is marked in accordance with the
uirements of Section 4 hereof. Such Certificates of Accept-
e shall constitute conclusive evidence that the Equipment
s been duly delivered by the manufacturer to the Seller and
the Seller to the Buyer and is acceptable to the Buyer in
1 details. Upon delivery of the Equipment by the manufacturer
the Seller, the Buyer will assume the respon31b111ty and risk

"~ of] loss with respect thereto.

()

Amount and Terms of Payment of Purchase Price.

LY

The Buyer shall pay to the Seller the Actual Cost of each unit

of| Equipment as hereinafter provided."_The Actual Cost of the Equip-
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agnum. The purchase price and interest thereon shall be payable by
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, mant purchased.under this Agreemeﬁt is herein referred to as the
phrchase price. The aggregate purchase price of all the Equlpment
purchased hereunder shall not exceed $4,235,000.

Twenty-flve per cent (25%) of the purchase price shall be paid

ih cash by the Buyer to the Seller as a down payment upon delivery
"t and acceptance by the Buyer of any Group of Equipment and the
- b

lance of the purchase price, representing at least seventy-five
rcent (75%) thereof, shall be paid by the Buyer to the Seller in
enty (20) equal consecutive semi-annual installments, beginning
ptember 1, 1973, and on each March 1 and September 1 of each year
ereafter, to and including March 1, 1983, together with interest

the rate per annum, calculated on a 360-day basis, as follows,
sed on The First National Bank of Denver prime rate:

. March 1, 1973 through February 28, 1974 -- current
prime rate; March 1, 1974 through February 29, 1976 --
current prime rate plus % of 1%; March 1, 1976 through
February 28, 1983 -- current prime rate plus % of 1%;
on the balance of the purchase price of the equipment
remaining unpaid from time to time to the maturity dates

of the respective installments of principal.

Interest shall be paid on the first day of March and September
each year commencing September 1, 1973. All overdue installments
the purchase price shall bear interest at the rate of 10% per

e Buyer to the Seller at its office in Denver, Colorado. The
ller will notify Buyer immediately whenever its prime rate changes.

Byyer will have the privilege of prepayment of the loan in multiples

off

$10,000 at any time without penalty.

Neither the BuYer nor the Seller shall be obligated hereunder

fqr any Equipment not delivered and accepted as herein provided.
Any Equipment not so delivered and accepted shall be excluded from
this Conditional Sale Agreement and shall not be included in the

tgrm "Equipment" as used herein.

The Seller agrees with the Buyer that the Seller will, upon

delivery by. the manufacturer to the Seller on or after March 1,

1973, of a Group of Equipment and the acceptance by the Buyer of
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sych Equipment so delivered, pay the purchase price of such Equip-
mgnt to the manufacturer thereof, provided the Seller shall flrst
hqve received all of the follow1ng

_ (a) A Bill of Sale, in form and substance satisfactory
to the Seller from the manufacturer to the Seller, trans-
ferring to the Seller title to the Equipment sc delivered,

- and warranting to the Seller that, at the time of delivery
to the Seller, the manufacturer had legal title to all such
Equipment and lawful right to sell the same, and that the
title to all such Equipment transferred to the Seller by
the Bill of Sale, was at the time of delivery cf such Equip-
ment to the Seller, free from all claims, liens and encum-
brances of any nature;

(b) A Certificate of Acceptance, signed by an author-
ized representative of the Buyer, containing the statements
required by the provisions of the second paragraph of Section
2 hereof; '

_ (¢c) A duplicate of the manufacturer's invcice, cover-
ing all such Equipment so accepted, stating the full
purchase price thereof; '

(d) An opinion of counsel for the Buyer, statlng the
follow1ng which the Buyer represents and warrants to be
true:

(i) that this Agreement has been duly'authorized,
executed and delivered and is a valid and binding
instrument enforceable in accordance with its terms;

(i1) that this Agreement has been duly filed and
i .recorded with the Interstate Commerce Commission and
; that no other filing or recordation is necessary for
the protection of the rights of the Seller in any
State of the United States;
" (iii) that title to the units of the Equipment
is validly vested in the Seller, free of all claims,
liens and encumbrances, éxcept only the rlghts of
the Buyer under this Agreement;

4=
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(iv) that no approval of the Interstate Commerce
Commission or any other governmental authority is
‘necessary for the execution and delivery of this
Agreement. : : '

(e) Payment by the Buyer of the down payment, pur-
suant to the requirement of this Section 3, plus any
freight charges and any other charges to be paid by the
Buyer hereunder. _

f the price of any Equipment is adjusted, after the Seller has made
hyment therefor, and such adjustment results in an increase in the
irchase price, Buyer agrees to pay the amount of any such increase
frectly to the manufacturer forthwith.

L Title to the Equipment.

The Seller shall, and hereby does, retain the full legal title
b, and property in, any and all of said Equipment until the Buyer
nall have made all of the payments and shall have kept and per-
brmed. all of the covenants in this Agreement provided to be made,
ept and performed by the Buyer, notwithstanding the delivery of

ne Equipment to and the possession and use thereof by the Buyer as
prein provided. '

The Buyer covenants and.agrees that it will cause each unit of
he Equipment to be kept numbered with the proper road numbers, and
b be kept plainly marked, by stenciled letters not less than one
rich in height on each side of such unit, or on metal plates affixed
b both sides of each such unit, with the name of the Seller, or of
ne Seller's assignee or assignees, as the case may be, followed by
ne word "Owner", or other appropriate words designated by the Seller.

In the event that the Equipment, or any of it, shall be lost or
bstroyed from any cause whatsoever during the continuance of this
rreement, the Buyer will promptly replace, at its own cost, any of
ne Equipment so lost or destroyed, by new standard gauge railroad
blling stock of equal value; provided, however, the Buyer may defer
ich replacement of lost or destroyed Equipment during any period
hiring which the fair value of the unreplaced lost or destroyed
juipment does not exceed the greater of: (i) $50,000 or (ii) 2% of
he prlnclpal amount of the total purchase price outstanding at the
fme such determlnatlon is requlred to be made.

,-5-




r the\purpose of this Section 4, the fair value of such new
rollling stock shall mean the cost thereof, and the fair value of
th lost or destroyed Equipment shall be a sum. equal to the unpaid
lance of the purchase price due on such Equipment. The title of
1 new rolling stock procured for such replacement shall be taken

the name.of the Seller, free from liens, and such new rolling
ock shall be marked in accordance with the provisions of this
ction 4. At the time of every such replacement, the Buyer shall
liver to the Seller a Certificate of Cost stating the fair value

the lost and destroyed Equipment, and the fair value of the new
1lling stock with which it is replaced, together with a Bill or
ills of Sale, and Opinion of Counsel satisfactory to the Seller
ho may be Counsel to the Buyer) and a certificate as to dellvery,
a like manner as provided in Sectlon 2.

"y
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Thereupon, such new rolling stock shall be deemed part of the
Equipment, subject to all the terms and conditions hereof and of the
Agreement in all respects as though it had been part of the original
‘Equipment; and the Seller and the Buyer shall execute a Supplemental
Agreement therefor, describing the same, upon and subject to all the
terms and conditions hereof, which shall be filed or recorded by the
Buyer in the same manner as this Agreement.

The Buyer shall have the right at its option, in lieu of replac-
ipg lost or destroyed Equipment with new rolling stock, to satisfy

a 1 or any part of such obligation by the deposit of cash with the
ller until such lost or destroyed Equipment shall be replaced as
ovided herein. Each such deposit of cash shall be accompanied by
Certlflcate of Cost describing the lost or destroyed Equipment
vered by the deposit; stating the fair value thereof; and stating
at the Buyer is delivering such cash to the Seller in total satis-~
ction (or if partial satisfaction, the portion thereof) of the
yer's obligation to replace the lost and destroyed Equipment
described in such certificate. -At the time the lost and destroyed
Equipment covered by cash deposit is replaced by the Buyer with new
yolling stock, the amount of such deposit shall be paid to the Buyer.
Any cash at any time held by the Seller, shall, until paid out by

the Seller, whether unpaid purchase price for new rolling stock or
deposits for lost and destroyed Equipment, be deposited to the credit
¢f the Seller. The Seller will, upon written request of the Buyer, "
place any moneys so held in Time Deposits of specified duration, and,
to the extent permitted by law, allow interest on any such Time

~6-




Deﬁosits at such a rate as may be agreed upon, or place such moneys
so|held in trust in bonds, notes, or other direct obligations of the
Unjted States of America or Agencies thereof, of such maturity, at
su¢h prices including any principal or accrued interest, as shall be
set forth in a request by the Buyer; such Government securities to
be[held by the Seller. The Seller shall on request of the Buyyer,
or|the Seller may, in the event cash, or any part thereof, is
refjluested to be paid or disbursed under the terms of this Agreement,
selll such Govermment or Agency securities, or any portion thereof,
anfd restore to cash the proceeds of any such sale. The Seller will
paly to the Buyer any proceeds over and above the cost of such Time

Deposits or Govermment or Agency securities after deduction of an

unt equal to any expenses incurred or sustained in connection
with any purchase or sale thereof.

Upon the written request of the Buyer, stating that the use of
anly of the Equipment is no longer required by the Buyer, evidenced

byl a resolution of its Board of Directors, the Seller may, while the
Byyer is not in default hereunder, execute and deliver a bill of sale
agsigning and transferring to the purchaser named by the Buyer the
aljsolute title to any of the Equipment; provided, however, that none
off the Equipment shall be so assigned or transferred unless simul-

. tgneously the Seller shall receive from said purchaser the agreed

rchase price thereof and from the Buyer a sum in cash equal to the

ount, if any, by which said purchase price is less than the then

ir value of the Equipment so sold. The sums so paid to the Seller

all be held by it until paid out by the Seller upon the written

quest of the Buyer, for the purchase by the Seller of new standard

uge railroad rolling stock, free from all liens and encumbrances,

d upon the delivery of such new equipment to the Seller, accompanied
a certificate or certificates of delivery of such Equipment, a

11 or bills of sale, an opinion of counsel and a certificate of

st in like manner as is provided in Section 4 of this Agreement.

e Buyer will pay -any additional moneys necessary to be paid to the

nufacturers of such new railroad rolling stock, if the cost thereof

ceeds sums then in the hands of the Seller to be applied on account
ereof, Any equipment so acquired and substituted shall be marked .
accordance with the provisions of Section 4 hereof and immediately
on being so marked shall be part of the Equipment, subject to all

e terms and conditions hereof and of the Agreement in all respects
though it had been part of the original Equipment herein described,

d the Buyer and the Seller shall execute, and the Buyer shall file

or record, as required by law, .a supplemental agreement thereof,




dedcribing the same, upon and subject to all the terms and condi-
tigns hereof. The term "Equipment", wherever used herein, unless
‘otherwise indicated by the context, is intended to include any new
equipment so acquired or otherwise subjected to this Agreement or
required or 1ntended so to be. :

No part, fixture, or device attached to any unift of the Equip-
mept, the cost of which is included in the cost of such unit to the
Seller, shall be removed by the Buyer without the prior approval of
the Seller nor unless such removal shall be without damage to such
unfit and such unit shall, notwithstanding such removal, be and re-
malin available for service as standard-gauge railroad rolling stock.
h approval shall not be given unless the Buyer shall not be in
fault hereunder and shall file with the Seller a certificate,
ecuted by a Vice-President, Comptroller, Assistant Comptroller,

the Chief Mechanical Officer of the Buyer, showing that such part,
xture or device is no longer required by the Buyer and that its
oval will not impair the efficiency and usefulness of such unit
the service of transportation, and unless the Buyer shall pay or
use to be paid to the Seller a sum of money equal to the fair

lue of such part, fixture or device. The Seller shall execute and
liver a bill of sale assigning and transferring to the purchaser
med by the Buyer the absolute title to such part, fixture or de-
vice, and shall hold the sums of money so paid to it until paid out
by the Seller upon the written request of the Buyer for the purchase
by the Seller of new standard-gauge railroad rolling stock, or simi-
lar parts, fixtures or devices, free from all liens and encumbrances,
in the manner and upon the terms, conditions and stipulations set
fprth in the foregoing paragraphs. The Seller shall incur no lia-
b
r
i
h
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ility or responsibility in consequence of its approval of the

emoval of any such part, fixture or device while the Buyer is not

ipn default hereunder, upon receipt of the certificate and the payment
ereinbefore required to be furnished to it by the Buyer.

For the purpose of this Section .4 the fair value of the Equip-
#ent shall be the greater of (i) a sum equal to the unpaid balance
df the purchase price due on such Equipment, or (ii) the reasonable
market value thereof at the time, all as certified to the Seller by
g8 Vice-President, the Comptroller, an Assistant Comptroller, or the
Ghief Mechamical Officer of the Buyer, (hereinafter called Certifi--
date of Cost).

~ Except as above provided, the Buyer will not allow the name of
4ny person, association or corporation to be placed on the Equipment

-8~




off any replacements thereof, as a designation that might be inter-
preted as a claim of ownership thereof; provided, that the Equipment
mpy be lettered "The Denver and Rio Grande Western Railroad Company",
"PD.& R.G.W.", or "Rio Grande", or in some other appropriate manner
fpr the convenience of identification of the Buyer's interest therein.

When, and only when, the Buyer has paid the full purchase price-
for the Equipment, together with interest and any and all other pay-
ménts as herein provided, and all of the Buyer's covenants and con-
djtions herein contained have been performed by it, title to and
property in all of the Equipment shall pass to and vest in the Buyer
without further transfer or act on the part of the Seller, except
that the Seller shall, upon request of the Buyer, execute and deliver
t¢ the Buyer a bill or bills of sale of all of said Equipment, trans-
ferring the title to and property in said Equipment to the Buyer free
a
s
i
i
B
s
r
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i

d clear of all liens and encumbrances created or retained hereby and -
all execute for record or for filing in the public offices such
strument or instruments in writing as may be necessary or approprlate
order then to make clear upon the public records, the title of the

yer to all of said Equipment; provided, however, that if the Seller
all have assigned its interest in and to said Equipment and its

ights hereunder pursuant to Section 11 hereof, such assignee of the

dller shall execute and deliver to the Buyer a bill of sale convey-

- ing said Equipment to the Buyer and warranting the same but only
against the acts and deeds of such assignee.

5. Taxes.

All payments to be made by the Buyer hereunder shall be free of
expenses to the Seller for collection or other charges, and of the
‘ampount of any State or Federal taxes (other than State and Federal
Income Taxes) hereafter levied or imposed directly upon this Agree-
‘mept and/or any sale, payment shipment or delivery under the terms
hejreof, all of which expenses and taxes the Buyer assumes and agrees
to| pay in addition to the above mentioned purchase price of said
Eqpipment. The Buyer shall also pay promptly all taxes and assess-
mepts which may be imposed upon the Equipment or the earnings arising
therefrom or the operation thereof, or upon the Seller by reason of
itF ownership or sale thereof by any jurisdiction in which the Equip-
ment is operated by the Buyer, and agrees to keep at all times all
andl every part of the Equipment free and clear of alL taxes, assess-
ments, liens and encumbrances.




o

. Compliance with Laws, Rules and Regulations.

The Buyer covenants that the Equipment will at all times be
aintained, used and operated under and in compliance with all laws
gnd regulations in any jurisdiction to which the Equipment may be
bject. The Buyer further covenants that it will comply in all
espects with all acts of Congress and with the laws of the United
tates and of the various States and of the Dominion of Canada,

d the provinces thereof, into which its operation involving the
uipment may extend during the term of this Agreement, and with

11 lawful rules of the Interstate Commerce Commission and any

(=]

- other legislative, executive, administrative or judicial body

ekercising any power or jurisdiction over any of the Equipment, and
in the event that said laws or rules require the alteration of any
of the Equipment, the Buyer agrees to conform therewith, at its
ekpense, and to maintain the same in proper condition for opera-
tliion under such laws and rules during the life of this Agreement;
pkovided, however, that the Buyer may in good faith contest, in
ahy reasonable manner, the application of any such law or rule
which does not, in the judgment of the Seller, affect or threaten
the Seller's title in and to the Equipment.

71 Maintenance.

The Buyer further agrees to maintain and keep said Equipment
in good order and repair at all times at its expense, and shall
bear the risk, and shall not be released from its obligations here-
upder, in case of any and all damage, loss or destruction of said

-E?uipment from whatsoever cause arising.

8| Reports and Inspection.

The 'Buyer hereby agrees to furnish to the Seller, if requested,
once in every year as long as this Agreement shall be in force, an
ag¢curate inventory of the Equipment in actual service, and the
nymbers and the description of such Equipment as may have been
destroyed and replaced by other. In addition thereto, the Buyer
agrees to furnish to the Seller, if requested, once in every year

ag long as this Agreement shall remain in force, a report of inspec-
tijon by a competent disinterested party, satisfactory to the Seller,
cgrtifying that said Equipment has been maintained, is in good order
arld repair, and is properly stenciled or plated pursuant to Section
4 lhereof. L '
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- The Buyer shall promptly and fully inform the Seller of any
Jloss or destruction of any of the Equipment and of any substantial
epairs made or being made upon it or any of it. If required by
he Seller, the Buyer shall furnish to the Seller, a report of a
ompetent disinterested party, satisfactory to the Seller, covering
he nature and extent of any damage to the Equipment, and as to the
atisfactory repair thereof.

The Seller shall have the right, but shall be under no obliga-
tlion, to inspect the Equipment at any reasonable time or times

uring the continuance of this Agreement. The Buyer agrees, insofar
s it may legally do so, to supply free transportation over its lines
o designated agents of the Seller for the purpose of enabling such
gents to reach the point or points where the Equipment is in opera-
ion, for the purpose of making such inspection or of assisting and
instructing the employes of the Buyer in the proper operation and
maintenance of said Equipment. :

9. Prohibition Against Liens..

The Buyer hereby agrees to pay or satisfy and discharge any and
1 sums claimed by any party by, through or under the Buyer, its
sjiccessors or substitutes or assigns which, if unpaid, might become
lien or a charge upon the Equipment or any of it, superior to the
itle of the Seller therein, but shall not be required to pay or
ischarge any such claim as long as the validity thereof shall be
pntested in good faith and by appropriate legal proceedings in any
basonable manner which will not affect the title of the Seller in
nd to the Equipment.

P RO Qe

1D. Indemnlties and Warranties.

. The Buyer hereby agrees to save, indemnify and keep harmless
the Seller from and against all losses, damages, injuries, claims
ahd demands whatsoever, regardless of the cause thereof, arising

oh account of the Equipment or the use or operation thereof. Said
cpvenant of indemnity shall continue in full force and effect not-
withstanding the full payment of the purchase price and the convey-
‘ances of the Equipment, as provided in Section 4 hereof. The Buyer
wlll bear the risk, and shall not be released from its obligations:
hereunder in the event of any defect in or damage to, or destruction
or loss of, any or all of the Equipment.

-11-




The Buyer, having selected the type of Equipment, the acces-
pries thereto, and the manufacturers thereof, does hereby agree

b save, indemnify and keep harmless the Seller from and against

hy and all royalties, damages, claims, suits, judgments and costs .
hat may arise from the use of any patented article on the Equip-
ent at any time. :

.aﬁ'mrrm

Seller is not to be held liable for any representations or any
warranties including any warranty of title or quality, expressed

o implied, and acceptance by the Buyer of delivery of any of the
Equipment or any replacement thereof under the terms of this Agree-
meént shall operate ipso facto as a conclusive acknowledgment on the
part of the Buyer or between it and Seller that it is satisfied with
.tie quality of said Equipment thus delivered to it and with Seller's
title thereto; provided, that Seller shall, at the request of the
Buyyer, execute and deliver to the Buyer assignment of any claims
which said Seller may at any time have against any one or more of

the manufacturers by reason of any such defect in the Equipment or
any parts thereof.

11. Aésignments by the Seller.

“All or any of the rights of Seller under this Agreement, in-
clluding the right to receive the payments herein prcvided to be
mgde by Buyer, may be. assigned by Seller and rea531gned by any
agsignee at any time and from time to time.

Upon any such assignment the assignor shall give written notice .
td Buyer, together with a counterpart or certified copy of such
agsignment, stating the identity and post office address of the
agsignee, and such assignee shall by virtue of such assignment

uire all of Seller's right, title and interest in and to the
ipment and each and every part thereof. From and after the

eipt by Buyer of the notification of any such assigmment, all
yments thereafter to be made by Buyer hereunder, shall, to the

ent so assigned, be made to the assignee.

- The rights of Seller or the right of any assignee of Seller, or
any assignee of any assignee to the entire unpaid purchase price, or
suth part thereof as may be assigned, together with interest thereon,
as|well as any other rights hereunder or such part or all thereof
as|may be so assigned, shall not be subject to any defense, set-off,
cointerclaim or recoupment whatsoever arising out of any breach of

-12-




ny obligation of any of the manufacturers, or the successor or
uccessors to the manufacturing properties and business of any

f the manufacturers, in respect of the Equipment or the manufacture,
elivery, guaranty or warranty thereof, nor subject to any defense,
et-off, counterclaim or recoupment whatsoever arising by reason of
ny other indebtedness or liability at any time owing to Buyer by

my of the manufacturers, or the successor or successors to the:
anufacturing properties and business of any of the manufacturers.

2 MM 00 m M

- In the event of any such sale, transfer or assignment, or
spiccessive sales, transfersor assignments by the Seller, of title

to any of the Equipment and of the Seller's rights hereunder in
respect thereof, the Buyer shall, whenever requested by such vendee,
transferee or assignee, change the name plates or restencil the

npme on both sides of each unit and section of the Equipment so as
tp indicate the title of such vendee, transferee or assignee to such
Efuipment and its succession to the rights of the Seller hereunder,
stich stencil or plates to bear such word or legend as shall be
specified by said vendee, transferee or assignee. The cost of
optaining and attaching plates or restenciling in conmnection with
ahy assignments shall be borne by such vendee, transferee or assignee.

The term "Seller" whenever used in this Agreement means The
First National Bank of Denver, before any assignment of all or any
rights of the Seller hereunder as hereinbefore provided in this
Section 11, and after any such assignment means the assignee or-
agsignees for the time being of all of the Seller's rights hereunder.

lﬁ. Successors to and Assignments by the Buyer.

1 The Buyer agrees that it will not sell, assign, transfer, or
otherwise dispose of, its rights under this Agreement, and will

ngt transfer possession of said Equipment te any other person, firm
of corporation, without first obtaining the written :consent of the
S4ller to such sale, assignment, transfer or other disposition.

The Buyer agrees that it will not pledge, hypothecate, or in
arly manner encumber, or permit the encumbrance of, said Equipment
. o any part thereof.

13. Defaulté and Acceleration.

In the event that any one or more of the following events of
dgfault shall occur, to-wit:

-13-
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| a. The Buyer shall fail to pay in full when due any
installment of purchase price or of interest thereon at the
time and in the manner hereinbefore contracted to be paid

as provided in Section 3 hereof; or
i

'f b. The Buyer shall fail or refuse to comply with any
covenant, agreement, term or provisions of this Agreement
on its part to be kept and ‘performed; or

3 c. Any of the representatlons, guaranties or warrantles
of the Buyer prove to be untrue; or

i d. A permanent receiver or receivers or a permanent
trustee or trustees in bankruptcy, for the Buyer or its
property, shall be appointed and (a) the Seller shall have
demanded of the Buyer in writing that action be taken in
respect thereof, and (b) within thirty (30) days after such
demand, such receiver or receivers or trustee or trustees
shall not have been discharged;

i

then, ét any time after the occurrence of such an event of default,
the Seller may, without further notice or demand except to the extent
n¢cessary in order to comply with any legal requirement then in force

d applicable to such action by the Seller, declare the entire un-

id balanece of said purchase price, together with the unpaid interest
ereon, whether the same shall then have fallen due or not, immedi-
ely due and payable, without further demand, and thereafter the
tire sum shall carry interest at the rate of six per cent (6%) per
num upon any portion thereof then overdue, from the date of such
fault.
The Seller may at its election (and, if before sale or before
11 pérformance of this Agreement all costs and expenses of the
ller ! incidental to any such default and to the enforcement by the
ller of the provisions hereof, and all sums which shall then have
come!due and payable by the. Buyer hereunder, other than such part
sald purchase price as shall have become due only because of a
clarétlon_under this section as aforesaid, shall have been paid by
e Buyer, and all other existing defaults shall have been remedied,
provision therefor satisfactory to the Seller shall have been made,
en and in every such case the Seller shall) waive any such event of
fault and its consequences and rescind and annul any such declara-

jon or termination by notice to the Buyer in writing to that effect,

i d thereupon the respective rights of the parties shall be as they
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wguld have been if no such cured default had existed and no such
declaration or termination had been made; but no such waiver, re-
cission or annulment shall limit or affect the Seller's right, upon
any other default, or impair any rights or remedies consequent thereon.

14, fRemedies.

If the Buyer shall make default as hereinabove provided, then

- af any time thereafter during the continuance of such default the
S¢éller may, without further notice or demand except to the extent
n¢cessary in order to comply with any legal requirements, take or
cause to be taken by its agent or agents immediate possession of the
Equipment, or any of it, and/or any replacements and improvements,
and all present and future attachments and accessories thereof, with-
ofit liability to return to the Buyer any sums theretofore paid, and
free from all claims whatsoever except as hereinafter in this Section
14 expressly provided, and may remove the same from the use and pos-
sgssion of the Buyer and for such purpose may enter upon the Buyer's
premises where the Equipment may be located, and may use and employ

ih connection with such removal, at the expense of the Buyer, any
spipplies, services and aids, and any available trackage and other
facilities or means of the Buyer, without process of law; and the
Bhyer shall deliver the Equipment, or any of it, with all replace-

ments, improvements, equipment, attachments and accessories thereof,
af its own cost at such place or places on its railroad as the Seller
may reasonably designate and for such purpose move or draw the Equip-
ment in the usual manner and at the customary speed of trains, and in
case of such retaking or dellvery the Seller shall have the right to
store the same upon the premises of the Buyer without charge until
the Seller shall desire to remove the same therefrom. And it is here-
by expressly agreed by the Buyer that performance of this Agreement
tp deliver the Equipment as hereinbefore provided is of the essence of
the agreement between the parties and that, upon application to any
cpurt of equity having jurisdiction in the premises, the Seller shall
bp entitled to a decree agalnst the Buyer requiring specific perform-
apce hereof

If the Buyer shall make default as hereinbefore provided, then

t any time thereafter during the continuance of such default, and
fter declaring the entire purchase price immediately due and payable
s hereinbefore provided, the Seller with or without retaking posses-
ion thereof may sell the Equipment, or any of it, and any such re-
lacements, improvements, equipment, attachments and accessories,

ree from any and all claims of the Buyer, or of any other party

|
[
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aiming by, through or under it at law or in equity, at public or
ivate sale and with or without advertisement as the Seller may
termine, all subject to and in compliance with any legal require-

nt then in force and applicable to such sale. To the extent per-

tted by any such legal requirements, any sale or sales hereunder

y be held or conducted at Denver, Colorado, at such time or times
the Seller may fix (unless the Seller shall, as so permitted,

ecify a different place or places, in which case the sale or sales

all be held at such place or places and at such time or times as

e Seller may specify), in one lot and as an entirety or in separate

ts, and without the necessity of gathering at the place of sale the'.

operty to be sold, and in general in such manmer as the Seller may

termine in compliance with any such legal requirements, provided

at the Buyer shall be given written notice of such sale at least

n (10) days prior thereto, by telegram or registered mail addressed
the Buyer at Denver, Colorado, or such other notice, if any, as may

necessary to comply with any such legal requirements. If such sale

all be a private sale permitted by such legal requirements it shall
subJect to the right of the Buyer to purchase or provide a purchaser,

ithin ten (10) days after notice of the proposed sale price, at the

e or better price as offered by the intending purchaser. To the

tent not prohibited by any legal requirements then in force and

plicable to such sale, the Seller may itself bid for and become the

rchaser of the Equipment or any of it so offered for sale without

countablllty to the Buyer (except to the extent of surplus money

eceived as hereinafter provided in the last paragraph of this Section

), and in payment of such purchase price the Seller shall be entitled

o the extent aforesaid to have credited on account thereof all sums

e to the Seller by the Buyer hereunder.

3.5 Ao o

In addition, if the Buyer shall make default as hereinabove pro-
ided, then at any time thereafter during the continuance of such
efault, and after declaring the actual purchase price immediately due
nd payable as hereinabove provided, the Seller, in addition to all
ther remedies and not in any manner by way of limitation, may offset
gainst the indebtedness of the Buyer, any deposits or credits re-
eived under or created pursuant to the prov131ons of Section 4 of
hlS Agreement. o

ot 0N om o g

Each and every power or remedy hereby specifically given to the
eller shall be in addition to every other power or remedy hereby
pecifically given or now or hereafter existing at law or in equity,
nd edch and every power and remedy may be exercised from time to
ime simultaneously and as often and in such order as may be deemed
xpedient by the Seller. All such powers and remedies shall be

ot N W0




cumulative and the exercise of one shall not be deemed a waiver

the right to exercise any other or others. No delay or
ission of the Seller in the exercise of any such power or
medy, and no renewal or extension of any payments due here-
der shall impair any such power or remedy, or shall be con-
rued to be a waiver of any default, or any acquiescence
erein. -

ctn &1 00

If the Seller shall exercise any of the powers or remedies
nferred upon it hereunder, the Buyer shall have the right,
ter all sums due hereunder to the Seller shall have been re-
ived by it in full, including its proper costs and expenses
cident to the collection thereof, to require title to the
juipment, if not previously sold or otherwise disposed of by
he Seller pursuant to the provisions hereof, to be transferred
and assigned by the Seller to the Buyer free from any further
ljabilities or obligations to the Seller. If, after payment of
all proper costs and expenses of the Seller, incurred in the
enforcement of its remedies hereunder and after applying all
remaining sums of money realized by the Seller under the remedies
hdrein provided, there shall remain any amount due to it under
the provisions of this Agreement, the Buyer shall pay the amount
off such deficit to the Seller on demand. I1f, after payment of
sgdid costs and expenses and after applying as aforesaid all
remaining sums realized by the Seller there shall remain a surplus

ir] the possession of the Seller, such surplus shall be paid to the
Byyer. '

tEHPFOQDO

15. Applicable State Laws.

Any provision of this Agreement prohibited by any applicable
s of any State, or which by any applicable law of any State
1d convert this Agreement into any instrument other than an -
eement of conditional sale, shall as to such State be ineffec-
ive, without modifying the remaining provisions of this Agreement. -
re, however the conflicting provisions of any applicable State
law may be waived they are hereby waived by the Buyer to the full
extent permitted by law, to the end that this Agreement shall be
depmed to bée a conditional sale and enforced as such.

L g
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ll6. Extension Not a Waiver.

" Any extension of time granted by the Seller to the Buyer
flor the payment of any sum due under this Agreement, whether
“that extension be for an intermediate payment or for final pay-
ﬁent, shall not be deemed a waiver of the title of the Seller

eserved hereunder nor any of its rights and remedies hereunder
or otherwise existing.

17.‘ Recording.

The Buyer shall cause this Agreement to be filed, regis-

pred and recorded wherever required for the proper protection,

b the satisfaction of counsel for the Seller, of the Seller's
itle to the Equipment and any replacement or replacements, and

Ls rights under this Agreement; and the Buyer shall from time

b time do and perform any other act, and will execute, acknow-
pdge, deliver, file, register and record any and all further
hstruments, required by law or reasonably requested by the

pller for the purpose of such protection of its title and rights,
r for the purpose of carrying out the intention of this Agreement.

© N He =t B ot ot ot

18, Payment of Expenses,

The Buyer shall pay all costs, charges and expenses, except
e counsel fees of Seller, incident to the preparation, execu-
lon, acknowledgment, filing, registering and recording of this
reement. and of any instrument supplemental hereto or amendatory
reof, excepting only assignments or instruments of transfer by
e Seller or an assignee of Seller.

oot

19. Execution of Counterparts.

This Agreement may be simultaneously executed in two or
mgre counterparts, each of which so executed shall te deemed to
bgd an original, and such counterparts, together, shall constitute
byt one and the same contract, which shall be sufficiently evi-
denced by any such original counterpart.
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D. Section Headings. -

All section, paragraph or division headings are inserted
br convenience only and shall not affect any constiruction or
hterpretation of this Agreement.

1. Modification of Agreement.

This agreement of conditional sale constitutes the entire
reement between the Buyer and the Seller with respect to the

sale of the Equipment herein referred to. No variation or
mgdification of this Agreement, and no waiver of any of its
provisions or conditions, shall be valid unless in writing and
signed by duly authorized officers of the Buyer and the Seller.

22. Possession and Use of the Equipment by the Buyer.

So long as the Buyer shall not be in default urnder this

-Agreement, the Buyer shall be entitled to the possession of the
Equipment and to the use thereof from and after the delivery of
tHe Equipment by the Seller to the Buyer, but only upon and
suybject to all terms and conditions of this Agreement.

23. Law Governing.

The terms of this Agreement and all rights and obligations

hereunder shall be governed by the laws of the State of Colo-

o.

a

IN WITNESS WHEREOF, The First National Bank of Denver,
The Denver and Rio Grande Western Railroad Company have

~capsed this Agreement to be executed by their respective

offficers, thereunto duly‘authorized; and their respective
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cprporate seals to be affixed hereto and duly attested, all as of
the day and year flrst above written.

THE FIRST NATIONAL BANK OF DENVER

P

RO R
Its Gz oh \MQM

S%gned, sealed and delivered by

V1ce Pre ident

e First National Bank of Denver
the presence of:

_M

7 275 5 Stss) o

Attegfing Witnesses

THE DENVER AND RIO GRANDE WESTERN
'RAILROAD COMPANY

\JKJ \ &$§\‘y2_ﬂ,ﬂ~
Execu?fV’ Vice Pres1dent and
General Manager

ilgned, sealed and delivered by
Denver and Rio Grande
stern Railroad Company in

e presence of:

EZ Ul

| %/Mﬂw

Attesting Witnesses®’

wn

o=
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