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RECONSTRUCTION AND CONDITIONAL SALE
AGREEMENT dated as of February 1, 1973, among THE
NorTHERN Trust CoMPANY (hereinafter in its capa-
city as Agent called the Vendor), as Agent under a
Finance Agreement dated as of February 1, 1973 (here-
inafter called the Finance Agreement) ; THE NORTHERN
TrusT COMPANY or any successor trustee (hereinafter

“in its capacity as Trustee cdlled the Company), as
Trustee under a Trust Agreement dated as of February
1, 1973 (hereinafter called the Trust Agreement), with
AMERICAN FLETCHER LEASING CORPORATION, an Illi-
nois corporation, and certain other equity investors
(hereinafter together called the Beneficiaries and indi-
vidually a Beneficiary); and BURLINGTON NORTHERN
Inc., a Delaware corporatlon (heremafter called the
Raxlroad)

WHEREAS the Company has acquired or will acquire all
rlght title and interest in certain railroad equipment (here-
inafter called the Hulks) from the Railroad pursuant to a
Hulk Purchase Agreement (hereinafter called the Hulk
Purchase Agreement), dated as of February 1, 1973, and
will subject the same to a secunty interest in favor of the
Vendot for the purpose of causing the Hulks to be recon-
structed; and

WHEREAS the Vendor has acqulred or will acquxre
security title to the Hulks pursuant to a Transfer Agree-
ment dated as of February 1, 1973, between the Vendor and
the Company for the purpose of causing the same to be
reconstructed as described herein and thereupon selling its
interest in the same to the Company and the Company has
agreed to purchase such interest in the Hulks as so recon-
structed (the reconstructed equipment described under
Group A Equipment in Schedule A hereto being hereinafter
called the Group A Equipment; the reconstructed equipment




2

described under Group B Equipment in Schedule A hereto
being hereinafter called the Group B Equipment; and the
Group A Equipment and the Group B Equipment being
hereinafter collectively called the Equipment); and .

WHEREAS the Hulks have been or will be delivered to
the Railroad and the Railroad has agreed with the Vendor
and the Company to cause the Hulks to be rebuilt as re-
quired hereby to enable delivery of the Equipment to be
made to the Company in accordance herewith; and

WHEREAS the Company and the Railroad are entering
into a Lease of Railroad Equipment, dated as of the date
hereof (hereinafter called the Lease) leasing the Equip-
ment to the Railroad, subject to this Agreement, which
Lease will be filed with the Interstate Commerce Commis-
sion pursuant to Section 20c of the Interstate Commerce
Act concurrently with the. filing of this Agreement there-
under; and

- WHEREAS the Railroad, in order to obtain the use of
the Equipment and to induce the Vendor to enter into this
Agreement, is willing to guarantee to the Vendor the due
and punctual payment of certain sums payable by, and the
due and punctual performance of all other obligations of,
the Company under this Agreement and has joined i in this
Agreement for the purpose of setting forth the terms and
conditions of such guaranty and making certain further
agreements as heremafter set forth, -

Now, THEREFORE, in consxderatlon of the mutual prom-
ises, covenants and agreements hereinafter set forth the
parties hereto do hereby agree as follows:

, ARTICLE 1. Construction and Sale. Pursuant to this
Agreement, the Railroad will cause the Hulks to be re-
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constructed into the Equipment as described in Schedule A
hereto and will deliver the Equipment to the Company on
behalf of the Vendor and the Company will accept delivery
of and pay for the Equipment as hereinafter provided, each
unit of which shall be standard gauge railroad equipment

reconstructed in accordance with the Company’s specifica-

tions referred to in Schedule A hereto and in accordance
with such modifications thereof as may be agreed upon in

writing between the Company, the Vendor and the Railroad

(which specifications and modifications, if any, are by ref-
erence made a part of this Agreement as fully as though
expressly set forth herein and are hereinafter called the
Specifications). The Railroad warrants to the Vendor and
the Company that the design, quality and component parts
of the Equipment will conform to all Department of Trans-
portation requirements and specifications, and all standards
recommended by the Association of American Railroads,
reasonably interpreted as being applicable to railroad equip-
ment of the character of the Equipment as of the date of
the completion of the reconstruction of such Equipment.

ArtICLE 2. Inspection and Delivery. The Railroad
will, on or before May 15, 1974 (unless such date is ex-
tended by the Company and the Vendor by appropriate
written agreement), deliver the units of the Equipment, on
behalf of the Vendor, to the Company at such point or
points within the United States of America as shall be
specified by the Railroad. The Railroad’s obligations pur-
suant to the preceding sentence shall be absolute and uncon-
ditional, regardless of any events which might otherwise be
deemed to constitute force majeure. In the event any units
of Equipment are not delivered, accepted and settled for by
said date, (i) the Vendor shall have no obligation to the
Company as to such units not delivered, nor shall it be liable
to the Company for any claims or damages by reason of
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such nondelivety, and (ii) notwithstanding any provisions in -~

the Hulk Purchase Agreement, the Railroad shall deliver to
the Company the Hulks which have not been reconstructed
into such units and shall be liable to the Company for damages
for breach of its obligations hereunder which shall include
all damages and expenses, including attorneys’ fees, which
the Company shall have sustained by reason of such breach
of obligations; provided, however, that the Railroad may
at its option purchase such Hulks for their respective Hulk
Purchase Prices (as hereinafter defined) in lieu of such
delivery  and liabilities for damages. If pursuant to the
immediately precéding sentence the Railroad has the option
to purchase -such Hulks and such Hulk Purchase Prices
equal or exceed. $1,000,000, then the Railroad shall, upon
30-days’ written notice from the Company, on the February
15, May 15, August 15, or November 15 next succeeding the
receipt by the Railroad of such notice, purchase the interest
of the Company hereunder and in payment therefor assume
and agree to discharge the Company’s obligations hereunder
(without regard to the limitations set forth in the last
paragraph of Article 3 and Article 22 hereof) and will
pay to the Company an amount equal to the amounts, if any,
paid by the Company pursuant to subparagraph (a) of the
second paragraph of Article 3 hereof (the “Company’s
Investment”) plus interest at the rate of 12%, commencing
with the date or dates of the Company’s Investment and
ending on the day precedmg such purchase plus all fees or
‘expenses paid or 1ncurred by the Company in respect of
‘this transaction.

“Any units of Equipment not delivered, accepted and
settled for by the aforesaid date shall be excluded from the
'succeedmg Articles of “this Agreement and the parties to

this- Agreement shall execute’an agreement supplemental

hereto limiting this Agreement to the Equipment not so

excluded. The Vendor and the Company shall not pay for

any Equipment so excluded (except that the Company shall
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be obligated to pay to the Railroad the Hulk Purchase Price-
to the extent provided in the Hulk Purchase Agreement),
and the Vendor shall assign to the Company all its right;
title and interest in the units so excluded.

During reconstruction, the Equipment shall be subject
to inspection and approval by the inspectors authorized by
the Company, and the Railroad shall grant to such author-
ized inspectors reasonable access to its plant or plants. The
Railroad agrees to inspect all materials used in the recon-
struction of the Equipment in accordance with the standard
quality control practices of the Railroad. Immediately upon
completion of each unit or of a number of units of the
Equipment, such unit or units shall be presented to an in-
spector authorized by the Company for inspection at the
place specified for delivery of such unit or units, and if each
such unit conforms to the Specifications, requirements and
standards applicable thereto, such inspector authorized by
the Company shall execute and deliver to the Railroad a
certificate of acceptance (hereinafter called the Certificate
of ‘Acceptance) stating that such unit or units have been
inspected and accepted on behalf of the Company on the
date of such Certificate of Acceptance and are marked in
accordance with Article 9 hereof; provided, however, that
the Railroad shall not. thereby be relieved of its warranties
set forth or referred to in Article 13 hereof.

ArTICLE 3. Purchase Price and Payment. The cost of
the Hulks (the “Hulk Purchase Price”) and the base
reconstruction cost per unit of the Equipment are set forth
in Schedule A hereto. The term “Reconstruction Cost”
per unit as used herein means the base reconstruction cost -
per unit set forth in Schedule A, as it may be increased or-
decreased by agreement between the Railroad and the Com-
pany, but the aggregate Reconstruction Cost shall in no -
event exceed the lesser of (i) the actual cost to the Rail-
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road of doing the reconstruction work plus a reasonable
overhead and profit factor, or (ii) $4,693,171 in the aggre-
gate for the Group A Equipment and $1,402,863 in the
aggregate for the Group B Equipment. The term “Pur-
chase Price” as used herein means the sum of the Hulk
Purchase Price and the aggregate Reconstruction Cost.
For the purpose of settlement therefor, the Equipment

shall be divided into not more than two groups of units of

the Equipment (each such group being hereinafter called a
Group) unless the Company, the Vendor and the Railroad
shall otherwise agree. The term “Closing Date” with re-
spect to any Group shall mean such date (not earlier than
March 15, 1973 and not later than May 15, 1974) oc-
curring not less than seven business days nor more than
ten business days following presentation by the Railroad
to the Company of the invoice and the Certificate or
Certificates of Acceptance for such Group, as shall be
fixed by the Railroad by written notice delivered to the
Company and the Vendor at least five business days prior to
the Closing Date designated therein. The term “business
days” as used herein means calendar days, excluding
Saturdays, Sundays, holidays and any other day on which
banking institutions in Chicago, Illinois or New York,
New York, are authorized to remain closed.

The Company hereby acknowledges itself to be indebted
to the Vendor in the amount of, and hereby promises to
pay in cash to the Vendor at such place as the Vendor may
designate, the Purchase Price of the Equipment as follows:

(2) On the Closing Date with respect to each Group
an amount equal to 30% of the aggregate Purchase
Price of such Group;

(b) In quarterannual instalments, as hereinafter
provided, an amount (hereinafter called the Conditional
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“Sale Indebtedness) equal to the aggregate of the Pur-
- chase Price of the units of the Equipment in the Group
- for which settlement is then being made, less the aggre-
gate amount paid or payable with respect thereto pur-
suant to subparagraph (a) of this paragraph.

The first instalments of the Conditional Sale Indebted-
ness in respect of the Group A Equipment and the Group B
Equipment (hereinafter called the Group A Conditional
Sale Indebtedness and the Group B Conditional Sale Indebt-
edness, respectively) shall be payable on August 15, 1974,
and subsequent instalments shall be payable quarterly there-
after on each February 15, May 15, August 15 and Novem-
ber 15 (or, if any such date is not a business day, on the
next succeeding business day) to and including May 15,
1984, in the case of the Group A Conditional Sale Indebt-
edness and to and including May 15, 1989, in the case of the
Group B Conditional Sale Indebtedness. The unpaid bal-
ance of the Conditional Sale Indebtedness shall bear interest
from the Closing Date upon which such Conditional Sale
Indebtedness was incurred at the rate of 7149 per annum
in respect of the Group A Conditional Sale Indebtedness
and at the rate of 734 % per annum in respect of the Group
B Conditional Sale Indebtedness, and such interest shall be
payable, to the extent accrued, on each May 15 and Novem-
ber 15 (or, if any such date is not a business day, on the
next succeeding business day) commencing May 15, 1973
to and including May 15, 1974; thereafter such interest
shall be payable, to the extent accrued, on each February 15,
May 15, August 15 and November 15 (or, if such date is
not a business day, on the next succeeding business day)
commencing August 15, 1974, The principal amount of the
Group A Conditional Sale Indebtedness payable on each of
the 40 quarterannual payment dates shall be calculated on
such a basis that the aggregate of the principal and interest
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.payable on each payment date shall be substantially equal
and such 40 instalments of principal and interest will com-
pletely amortize the Group A Conditional Sale Indebted-
ness. The principal amount of the Group B Conditional
Sale Indebtedness payable on each of the 60 quarterannual
payment dates shall be calculated on such a basis that the
aggregate of the pr1nc1pal and interest payable on each pay-
'ment‘ date shall be substantially equal and such 60 instal-
ments of principal and interest will completely amortize

“the Group B Conditional Sale Indebtedness. The Company
will furnish to the Vendor and the Railroad promptly after
each Closing Date a payment schedule showing the respec-
tive amounts of principal and interest payable on each pay-
ment date. '

Interest under this Agreement shall be determined on
‘the basis of a 360-day year of twelve 30-day months.

The Company will pay interest, to the extent that it
shall be legally enforceable, at the rate of 834 % per annum
upon ‘all amounts remaining unpaid after the same shall
have become due and payable pursuant to the terms hereof,
anything herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
for the payment of public and private debts. Except as
‘provided in Article 6 hereof, the Company shall not have
the privilege of prepaying any portion of the Conditional
Sale Indebtedness prior to the date it becomes due.

The parties hereto contemplate that the Company will
furnish to the Vendor that portion of the Purchase Price
for the Equipment as is required under subparagraph (a)
of the third paragraph of this Article 3 and that such por-
tion plus an amount equal to the balance of such Purchase
Price shall be paid by the Vendor to the Railroad.
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- The Vendor shall be under no obligation to make pay-

~ment to the Railroad unless there shall have theretofore

been delivered to the Vendor the following documents, in

- form and substance satisfactory to it and its special counsel

hereinafter mentioned:

(a) The Certificate or Certificates of Acceptance

and the Certificate or Certificates of Delivery contem-

v plated by § 1 of the Lease with respect to the Equxpment
“in the Group;

(b) Invoice or Invoices of the Ra1lroad for the
" reconstruction of the Equipment in the Group for
- the Hulks so reconstructed accompanied by or having
. endorsed thereon a certification by the Company as to
its acceptance of the price stated therein and a certifica-
tion by the Railroad that the total price does not exceed
the price that would be charged by an independent car
builder for comparable equipment ;

(c) An opinion of Messrs. Cravath, Swaine &
Moore, who are acting as special counsel for the Vendor
and the Investors referred to in the Finance Agreement,
dated as of such Closing Date, addressed to the Vendor
and such Investors, stating that (i) the Finance Agree-
ment has been duly authorized, executed and delivered
by the Railroad, the Company and the Vendor and is a
valid instrument binding upon such parties, (ii) this
.Agreement has been duly authorized, executed and de-
livered and is a legal, valid and binding instrument
enforceable in accordance with its terms, (iii) security

- title-to the units of Equipment in such. Group is validly
vested in the Vendor, free of all claims, liens, security
 interests and other encumbrances except only the rights
of the Company under this Agreement, and the rights

- of the Railroad under the Lease, (iv) no approval of the
Interstate Commerce Commission or any other govern-
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mental authority is necessary for the execution and de-
livery of the Finance Agreement or this Agreement, or
if any approval is necessary, it has been obtained, (v)
this Agreement and the Lease have been duly filed and
recorded with the Interstate Commerce Commission in
accordance with Section 20c of the Interstate Commerce
Act and no other filing or recordation is necessary for
the protection of the rights of the Vendor hereunder in
any State of the United States of America or the Dis-
trict of Columbia and (vi) registration of this Agree-
ment or any interests therein held by the Investors under
the Finance Agreement is not required under the Se-
curities Act of 1933, as amended ; and said opinion shall
cover such other matters as shall be reasonably re-
quested by the Vendor;

(d) A favorable opinion of counsel for the Com-
pany, dated as of such closing Date, addressed to the
Vendor and such Investors, stating that (i) the
Finance Agreement has been duly authorized, executed
~ and delivered by the Company and is a valid instrument
binding upon the Company, (ii) this Agreement has
been duly authorized, executed and delivered by the
Company, is a legal, valid and binding instrument
‘enforceable against the Company in accordance with its
~ terms and (iii) the Trust Agreement has been duly
~ authorized, executed and delivered by the Company and,
- assuming due authorization, execution and delivery by
_ the other parties thereto, constitutes a valid, binding and
 effective agreement and-declaration of trust in accord-
~ance with the terms thereof and the trust intended to be

" created by the Trust Agreement has been duly created
and is validly existing, and a favorable opinion of coun-
sel for each Beneficiary, dated as of such Closing Date,
addressed to the Vendor and such Investors, to the effect
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set forth in clause (iii) as such clause relates to said
Beneficiary; and :

(e) A favorable opinion of counsel for the Railroad,

“ dated as of such Closing Date, addressed to the Vendor

and such Investors, to the effect set forth in § 13 of the
Lease.

In giving the opinions specified in this Article 3, counsel
may qualify any opinion to the effect that any agreement
is a legal, valid and binding instrument enforceable in ac-
cordance with its terms by a general reference to limitations
as to enforceability imposed by bankruptcy, insolvency, re-
organization, moratorium or other laws affecting the en-
forcement of creditors’ rights generally. In giving its
opinion pursuant to subparagraph (c) of the next pre-
ceding paragraph, counsel may rely on the opinion of
counsel for the Railroad, the Company and the Beneficiaries
as to all matters of law of jurisdictions other than the
United States or the State of New York involved in said
opinion. . '

The obligation of the Vendor hereunder to make pay-
ment for the Equipment is hereby expressly conditioned
upon the prior receipt by the Vendor, as provided in the
Finance Agreement, of all the funds to be furnished to the
Vendor by the various parties to the Finance Agreement
with respect to such Equipment. The Vendor shall not be
obligated to make any of the above-mentioned payments at
any time while an event of default, or any event which with
the lapse of time and/or demand provided for in this Agree-
ment would constitute an event of default, shall be subsist-
ing under this Agreement. The Railroad shall not have any
lien on or security interest in the Equipment. ‘ ;

- Notwithstanding anything to the contrary herein ex-
pressed or implied, the parties hereto agree that the Vendor
shall have no obligation with respect to the reconstruction
of the Hulks and delivery of the Equipment hereunder to
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paid by it as provided in this Article 3 and the docu-
ments required by this Article 3 shall have been
delivered; : .

_ (b) no event of default of the Railroad specified
“herein or Event of Default of the Railroad under the
‘Lease, nor any event which with lapse of time and/or
- demand provided for herein or in the Lease would con-
‘stitute such an event of default or Event of Default,
shall have occurred and be continuing; and '

(c) the Company shall have received (i) the opinion
of counsel required by § 13 of the Lease and (ii) such
other documents as the Company may reasonably re-
quest.

Notwithstanding any other provision or implication of
this Agreement (including, but not limited to, any provision
of Articles 15 and 16 hereof), it is understood and agreed

by the Vendor that the lability of the Company for all

payments to be made by it under and pursuant to this
Agreement, or for any claim based on any provision
of this Agreement, with the exception only of the payments
to be made pursuant to subparagraph (a) of the third para-
graph of Article 3 hereof, shall not exceed an amount equal
to, and shall be payable only out of, the “income and pro-
ceeds from the Equipment”, and such payments shall be
made by the Company only to the extent that the Company
or any assignee of the Company shall have actually received
sufficient “income or proceeds from the Equipment” to make
such payments. Except as provided in the next preceding
sentence, the Vendor agrees that the Company shall have no
personal liability to make any payments or discharge any
claims due or arising under this Agreement whatsoever
except from the “income and proceeds from the Equip-
ment” to the extent actually received by the Company or
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any assignee of the Company as above provided. In
addition, the Vendor agrees and understands that the
Company (i) makes no representation or warranty, and
is not responsible for, the due execution, validity, suf-
ficiency or enforceability of the Lease (or any document
relative thereto) or of any of the Railroad’s obligations
thereunder, (ii) makes no representation or warranty as
to the title to or the condition of the Hulks or the
Equipment and (iii) shall have no obligation, duty or
other liability whatsoever to see to or be responsible for
the performance or observance by the Railroad of any of its
agreements, representations, indemnities, obligations or
other undertakings under the Lease; it being understood
that as to all such matters the Vendor will look solely to the
Vendor’s rights under this Agreement against the Railroad
and the Equipment and to the Vendor’s rights under the
Lease against the Railroad and the Equipment. As used

‘herein the term “income and proceeds from the Equipment”

shall mean (i) if one of the events of default specified in
Article 15 hereof shall have occurred and while it shall be
continuing, so much of the following amounts as are inde-
feasibly received by the Company or any assignee of the
Company (which term as used in this paragraph includes the
Vendor to the extent payments under the Lease are made
to the Vendor as contemplated therein) at any time after
any such event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty
Occurrences (as hereinafter defined in Article 6 hereof)
paid for or with respect to the Equipment pursuant to the
Lease and (b) any and all payments or proceeds received
by the Company or any assignee of the Company under the
Lease or for or with respect to the Equipment as the result
of the sale, lease or other disposition thereof and after
deducting all costs and expenses of such sale, lease or other
disposition, and (ii) at any other time only that portion of
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the amounts referred to in the foregoing clauses (a) and
(b) as are indefeasibly received by the Company or any
assignee of the Company and as shall be required to dis-
charge the portion of the Conditional Sale Indebtedness (in-
cluding prepayments thereof required in respect of Casualty
Occurrences). and/or interest thereon, due and payable on,
or within six days after, the date such amounts received by
the Company or any assignee of the Company. were required
to be paid pursuant to the Lease or as shall be required to
discharge any other payments then due and payable under
this: Agreement; it being understood that “income and
proceeds :from the Equipment” shall in no event include
amounts referred to in the foregoing clauses (a) and (b)
which were received by the Company or any assignee of
the Company prior to the existence of such an event of
default which exceeded the amounts required to discharge
that portion of the Conditional Sale Indebtedness (includ-
ing prépayments thereof required in respect of Casualty
Occurrences) and/or interest thereon due and payable on,
or within six days after, the date corresponding to the date
on which amounts with respect thereto received by the
-Company or any assignee of the Company were required to
be paid to it pursuant to the Lease or which exceeded any
other payments due and payable under this Agreement at
- the time such amounts were payable under the Lease. It is
further' specifically understood and agreed that nothing
contained herein limiting the liability of the Company shall
derogate from the right of the Vendor to proceed against
‘the Equipment or the Railroad, as guarantor, as provided
for herein for the full unpaid Purchase Price of the Equip-
ment. and interest thereon. Notwithstanding anything to
the contrary contained in Article 15 or Article 16 hereof
‘or any other provision of this Agreement, the Vendor
‘agrees that (A) in the event it shall obtain a judgment
‘against the Company for an amount in excess of the
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amounts payable by the Company pursuant to the limita-
tions set forth in this paragraph, it will, accordingly, limit
its execution of such judgment to such amount except as
provided in the immediately preceding sentence and (B) it
shall not bring suit against the Company for any sums in
addition to the amounts payable by the Company pursuant
to said limitations (or obtain a judgment, order or decree
against the Company for any relief other than the payment
of money) except as may be required by applicable rules of
procedure to enforce, by appropriate proceedings against
the Company at law or in equity or otherwise, the obliga-
tion to make the payments to be made pursuant to sub-
paragraphs (a) and (b) of the third paragraph of this
Article 3 or any other payments or performance obliga-
tions due to the Vendor under this Agreement against the
-Equipment, the Guarantor and the Lease (rather than
agamst the Company personally).

ArticLE 4. Title to the Equipment. The Vendor shall
and hereby does retain the full security title to the Hulks
delivered to the Railroad hereunder for reconstruction and
shall continue to retain such title during the entire period
that the Hulks are being reconstructed and thereafter in the
Group A Equipment and the Group B Equipment, respec-
tively, until the Company shall have made all its payments
‘under this Agreement in respect of the Group A Equipment
or.the Group B Equipment, as the case may be, and shall
‘have kept and performed all its agreements herein contained
in respect thereof, notwithstanding any provision of- this
Agreement limiting the liability of the Company and not-
withstanding the delivery of the Equipment to and the pos-
session and use thereof by the Company and the Railroad as
provided in this Agreement. Any and all additions to the
Hulks and the Equipment, and any and all parts installed on
and the additions and replacements made to any Hulk or to
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any unit of the Equipment shall constitute accessions thereto
and shall be subject to all the terms and conditions of this
Agreement and.included in the term “Equipment” as used
in this Agreement.

Except as otherwise spec1ﬁcally provided in Article 6
hereof, when and only when the Vendor shall have been
paid the full indebtedness in respect of the Purchase Price
of the Group A Equipment or the Purchase Price of the
Group B Equipment, as the case may be, together with
interest and all other payments as herein provided, and all
the Company’s obligations herein contained shall have been
performed, absolute right to the possession of, title to and
property in the Group A Equipment or the Group B Equip-
ment, as the case may be, shall pass to and vest in the
Company without further transfer or action on the part of
the Vendor. However, the Vendor will (a) execute a bill or
bills of sale for the Group A Equipment or the Group B
Equipment, as the case may be, transferring its security title
thereto to the Company, or upon its order, free of all liens,
security interests and other encumbrances created by it or
created or retained hereby and deliver such bill or bills
of sale to the Company at its address referred to in
Article 21 hereof, (b) execute and deliver at the same
place, for filing, recording or depositing in all necessary
public offices, such instrument or instruments in writing
as may be necessary or appropriate in order then to make
clear upon the public records the title of the Company to
such Equipment and (c) pay to the Company any money
‘paid to the Vendor pursuant to Article 6 hereof in respect
‘of such Equipment and not theretofore applied as therein
prov1ded

ArTiCcLE 5. Taxes. The: Rallroad’s obligations set
forth in § 5 of the Lease are hereby incorporated by refer-
ence as if fully set forth herein and the Railroad agrees that
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such obligations shall be enforceable against the Railroad
by the Vendor whether or not the Lease is in effect. .

 ARTICLE 6. Maintenance and Repair; Casualty Occur-
rences; Insurance. The Railroad’s obligatidns set forth in
the third paragraph of § 8 of the Lease are hereby incor-
porated by reference as if fully set forth herein and the
Railroad agrees that such obligations shall be enforceable
against the Railroad by the Vendor whether or not the
Lease is in effect. ,

In the event that any unit of the Equipment shall be o
become worn out, lost, stolen, destroyed, or, in the reason-
able opinion of the Railroad or the Vendor, irreparably
damaged, from any cause whatsoever, or taken or requi-
sitioned by condemnation or otherwise (each such occur-
rence being hereinafter called a Casualty Occurrence), the
Company shall, within 14 days after it shall have deter-
mined that such unit has suffered a Casualty Occurrence
(or as of such earlier date as the Company may receive
notice thereof under the Lease), cause the Vendor to be
fully informed in regard thereto. On the next succeeding
interest payment date in respect of the Conditional Sale
Indebtedness for the Group in which such unit was included,
the Company shall pay to the Vendor a sum equal to the
Casualty Value (as hereinafter defined in this Article 6)
of such unit suffering a Casualty Occurrence as of the date
of such payment and shall file, or cause to be filed, with the
Vendor a certificate setting forth the Casualty Value of
such unit. If the Lease is terminated in respect of any
categories of Group A Equipment or Group B Equipment
pursuant to the last paragraph of § 6 of the Lease or the
last paragraph of § 14 of the Lease, as the case may be,
the Company shall pay to the Vendor, on the termination
date as specified in the last paragraph of § 6 of the Lease
or the last paragraph of § 14 of the Lease, as the case may
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be, an amount equal to the Casualty Value of such Group
A Equipment or the Group B Equipment, as the case may -

be, as of the date of such payment. Any money paid to the

Vendor pursuant to this paragraph shall be applied to pre-

pay the Conditional Sale Indebtedness in respect of the

unit suffering the Casualty Occurrence, and the Vendor |

will promptly furnish to the Company and the Railroad a
revised schedule of payments of principal and interest
thereafter to be made, calculated as provided in the fourth

paragraph of Article 3 hereof, so that the remalmng pay-

ments shall be substantially equal..

Upon payment by the Company to the Vendor of the "
Casualty Value of any unit of the Equipment having suf-
fered a Casualty Occurrence or if the Lease is terminated -

in respect of any categories of Group A Equipment or
Group B Equipment pursuant to the last paragraph of § 6

of the Lease, absolute right to the possession of, title to

and property in such unit or units shall pass to and vest
in the Company, without further transfer or action on
the part of the Vendor. The Railroad, at its own expense,
will prepare for the Vendor, to execute and deliver to the
Company, an appropriate instrument, satisfactory in form
and substance to the Vendor and the Company, confirming
such passage to the Company of all the Vendor’s right,
title and interest in such unit, in recordable form, in order
that the Company may make clear upon the public records
the title of the Company to such unit.

- The Casualty Value of each unit of the Equipment suf-

fering a Casualty Occurrence shall be deemed to be that
portion of the original Purchase Price thereof remaining
unpaid on the date as of which such Casualty Value shall be
determined (without giving effect to any prepayment or

prepayments theretofore made under this Article 6), plus -

interest accrued thereon but unpaid as of the date of pay-
ment of such Casualty Value. For the purpose of this
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paragraph, each payment of the Purchase Price in .respect
of Group A Equipment or Group B Equipment made pur-
suant to Article 3 hereof shall be deemed to be a payment
on each unit of the Group A Equipment or the Group B
Equipment, respectively, in like proportion as the original
Purchase Price of such unit bears to the aggregate orig-
inal Purchase Price of the Group A Equipment or the
Group B Equipment, as the case may be.

The Railroad will at all times prior to the payment of
the full indebtedness in respect of the Purchase Price of -
the Equipment, together with interest thereon and all other
payments required hereby, at its own expense, cause to be
carried and maintained insurance in respect of the Equip-
ment at the time subject hereto, and public liability insur-
ance, in amounts and against risks customarily insured
against by railroad companies on similar equipment, and in
any event in amounts and against risks comparable to those
insured against by the Railroad on similar equipment used
by it. Such insurance shall be payable to the Vendor, the
Company and the Railroad as their interests may appear
to the extent that the Railroad is permitted to do so under
such policies of insurance. ’

It is further understood and agreed that any insurance
proceeds or net condemnation proceeds received by the
Vendor in respect of units suffering a Casualty Occurrence
shall be deducted from the amounts payable by the Com-
pany -to the Vendor in respect of Casualty Occurrences
pursuant to the second paragraph of this Article 6. If the
Vendor shall receive any other insurance proceeds or net
condemnation proceeds in respect of insurance carried in
respect of such units suffering a Casualty Occurrence after
the Company shall have made payments pursuant to this -
Article 6 without deduction for such insurance or net con-
demnation proceeds, the Vendor shall pay insurance or net
condemnation proceeds to the Company. All proceeds of in-*
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surance received by the Vendor in respect of insurance car-
ried on - any unit or units of Equipment not suffering a
Casualty Occurrence shall be paid to the Company
upon proof satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has
been fully repaired.

ARTICLE 7. Obligations of Railroad, as Guarantor.
The Railroad, for value received, hereby unconditionally
guarantees to the Vendor by endorsement (through its exe-
cution hereof) the due and punctual payment of that por-
tion of the Purchase Price of the Equipment payable pur-
suant to subparagraph (b) of the third paragraph of
Article 3 hereof and interest thereon, and the due and
punctual performance of all obligations of the Company
under this Agreement and unconditionally guarantees to
the Vendor that all sums payable by the Company under this
Agreement (except for the sums payable by the Company
pursuant to subparagraph (a) of the third paragraph of
Article 3 hereof), will be promptly paid when due, together
with interest thereon as herein provided, whether at stated
maturity or by declaration or otherwise, and in case of
default by the Company in any such obligations or pay-
ments the Railroad agrees punctually to perform or pay the
same, irrespective of any enforcement against the Company
of any of the rights of the Vendor hereunder.

The Railroad agrees that its obligations hereunder shall
be unconditional (and shall not be subject to any defense,
setoff, counterclaim or recoupment whatsoever), irrespec-
tive of the genuineness, validity or enforceability of this
Agreement or any other circumstances which might other-
wise constitute a legal or equitable discharge of a surety
or guarantor and irrespective of the last paragraph of
Article 3 hereof or any other circumstances which might
otherwise limit- the recourse of the Vendor to the Company.




23

‘The Railroad hereby waives diligence, presentment, demand
of payment, protest, any notice of any assignment hereof
in whole or in part or of any default hereunder and all
notices with respect to this Agreement and all demands
whatsoever hereunder. No waiver by the Vendor of any
of its rights hereunder and no action by the Vendor to
enforce any of its rights hereunder or failure to take, or
-delay in taking, any such action shall aﬁ’ect the obligations
of the Railroad hereunder.

In the event that the Railroad shall make any payments

'to the Vendor on account of its guaranty hereunder, the

Railroad agrees that it shall not acquire any rights, by
subrogation or otherwise, against the Company or with re-
spect to any of the units of the Equipment by reason of
such payments, all such rights being hereby irrevocably
released, discharged and waived by the Railroad; provided,
however, that after the payment by the Railroad to the
Vendor of all sums payable under this Agreement, the Rail-
road shall, by subrogation, be entitled to the rights of the
Vendor against the Company by reason of such payment, to
the extent, but only to the extent, that the Company has re-
ceived “income and proceeds from the Equipment” (as de-

fined in Article 3 hereof) and has not applied amounts

equal to such income and proceeds to the payment, in ac-
cordance with this Agreement and subject to the limita-

‘tions contained in the last paragraph of said Article 3, of

sums payable by the Company to the Vendor hereunder.

ARTICLE 8. Reports and Inspections. The Railroad’s
obligations set forth in § 7 of the Lease are hereby incor-
‘porated by reference as if fully set forth herein and the
Railroad agrees that such obligations shall be enforceable
‘against the Railroad by the Vendor whether or not the
Lease is in effect. The Vendor shall have the right, by its
agents, to inspect the Equ1pment and the Railroad’s records
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with respect thereto at such reasonable times as the Vendor
may request during the continuance of this. Agreement

ARTICLE 9. Markmg of Eqmpment The ‘Railroad’s
obligations set forth i in § 4 of the Lease are hereby incor-
porated by reference as if fully set forth herein and the
-Railroad agrees that such obligations shall be enforceable

against the Railroad by the Vendor whether or not the
Lease is in effect.

ARTICLE 10. Compliance with Laws and Rules. The
Railroad’s obligations set forth in the second paragraph of
'§ 8 of the Lease are hereby incorporated by reference as if
fully set forth herein and the Railroad agrees that such obli-
.gations shall be enforceable against the Railroad by the
Vendor whether or not the Lease is in effect.

ArtIcLE 11. Possession and Use. The Company, so
long as it shall not be in default under this Agreement, shall
be entitled, from and after delivery of the Equipment to the
Vendor, to the possession of the Equipment and the use

‘thereof, but only upon and subject to all the terms and
conditions of this. Agreement.
~ The Company may lease the Equipment to the Rallroad
as permitted by, and for use as provided in, the Lease, but
-the rights of the Railroad and its permitted assigns (the
Railroad hereby so acknowledging) under the Lease shall
be subordinated and junior in rank to the rights, and shall
be subject to the remedies, of the Vendor under this Agree-
ment;-provided, however, that so long as the Railroad shall~
not be in default under the Lease or under this Agreement
in its capacity as guarantor or otherwise, the Railroad shall
be entitled to the possession and use of the Equipment. The
Company hereby agrees that it will not exercise any of the
remedies permitted in the case of an Event of Default under
and as defined in the Lease until the Vendor shall have
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-~ received notice in writing of its intended exercise thereof,
.and hereby further agrees to furnish to the Vendor copies

of all summonses, writs, processes and other documents

© .served by it upon the Railroad or served by the Railroad
-upon'it in connection therewith.

The Company may also lease the Equipment to any other
railroad company with the prior written consent of the Ven-

~ dor which consent shall not be unreasonably withheld;

provided, however, that (i) such lease shall provide that
the rights of such lessee are made expressly subordinate
to the rights and remedies of the Vendor under this Agree-

“ment (ii) such lessee shall expressly agree not to assign or
 permit the assignment of any unit of the Equipment to

service involving the regular operation and maintenance

- thereof outside the United States of America and (iii) a

copy of such lease shall be furnished to the Vendor.

ARrTICLE 12. Prohibition Against Liens. The Com-
pany has.not and will not take any action which. would
create a lien, charge, security interest or other encumbrance
upon or with respect to the Equipment, or any part thereof,
or the interest of the Vendor therein, equal or superior to
the Vendor’s title thereto or property therein. Any amounts
paid by the Vendor in discharge of liens, charges or security
interests upon the Equipment shall be secured by and under

-this Agreement. The Vendor shall not subject the Hulks or

the Equipment to any lien, charge, security interest or other

‘encumbrances not contemplated by this Agreement.

 ARTICLE 13. Indemmnities and Warranties.

' The Vendor and the Company make no warranties
whether written, oral, statutory or implied (including
the warranties of merchantability or fitness for-a par-
- ticular purpose), with respect to the Hulks or the Equip-
" ment or in connection with this Agreement or the
~ delivery and sale of the Equipment hereunder.
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The Railroad warrants to the Vendor and the Company
that the Hulks will be reconstructed in accordance with
the Specifications and standards set forth or referred to
in Article 1 hereof and warrants that the Equipment will
be free from defects in material or workmanship or design
under normal use and service. This warranty is expressly
in lieu of all other warranties, with respect to recon-
struction, expressed or implied, including any implied
warranty of merchantability (or fitness for a particular
purpose). The Railroad agrees to and does hereby, to the
extent legally possible without impairing any claim, right or
cause of action hereinafter referred to, transfer, assign, set
over and deliver to the Vendor and, subject to the rights of
the Vendor under this Agreement, to the Company, every

~claim, right and cause of action which the Railroad has or

hereafter shall have against any party who shall perform
any of the reconstruction of the Hulks which the Railroad
has agreed to perform hereunder and the Railroad further
agrees to execute and deliver to the Vendor and the Com-
pany all and every such further assurance as may be rea-
sonably requested by the Vendor or the Company more
fully to effectuate the assignment, transfer and delivery
of every such claim, right and cause of action.

The warranties and indemnities of the Railroad con-
_tained in this Article 13 and in any other Articles hereof
and all other covenants and obligations of the Railroad
contained in this Agreement shall inure to the benefit of,
and be enforceable by, any lessee, assignee or transferee of
this Agreement or of any units of the Equipment recon-
structed by the Railroad hereunder.

The Railroad further agrees with the Vendor and the
“Company that neither the inspection as provided in Article 2
“hereof, nor any examination, nor the acceptance of any
units of the Equipment by the Company under Article 2
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_hereof shall be deemed a waiver by the Vendor or the Com-
pany of any of their rights under this Article 13.

The Railroad agrees to indemnify, protect and hold
harmless the Vendor and the Company from and against any
and all liability, claims, demands, costs, charges and ex-
penses, including royalty payments and counsel fees, in any
manner imposed upon or accruing against the Vendor or the
Company because of the use or operation of the Equipment
or reconstruction of the Hulks or any unit thereof, or be-

‘cause of any design, article or material infringing or claimed
to infringe on any patent or other right.

The Railroad agrees to indemnify and save harmless the
Vendor and the Company against any charge or claim made
against either of them and against any expense, loss or
lability (including but not limited to counsel fees and ex-
penses, patent liabilities, penalties and interest) which the
Vendor or the Company may incur in any manner by reason
of entering into or performing the Hulk Purchase Agree-
ment, this Agreement, any of the instruments or agreements
referred to therein or herein or contemplated thereby or
hereby or the ownership of by the Company or the retention
by the Vendor of security title to the Equipment, or which
may arise in any manner out of or as the result of the order-
ing, acquisition, purchase, reconstruction, use, operation,
condition, delivery, rejection, storage or return of, any of
the Hulks or any units of the Equipment and to indemnify
and save harmless the Vendor and the Company against
any charge, claim, expense, loss or liability on account of
any accident in connection with the reconstruction, opera-
tion, use, condition, possession or storage of any of the
Hulks or any units of the Equipment resulting in damage
to property or injury or death to any person. The indemni-
ties contained in this Article shall survive delivery of the
Equipment and the performance of all other obligations
under this Agreement and the Hulk Purchase Agreement
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and the termination of this Agreement and/or the Hulk
Purchase Agreement or the Lease. :

ARTICLE 14. Assignments. The Company will not (a)
except as provided in Article 11 hereof, transfer the right
to possession of any unit of the Equipment or (b) sell, as-
sign, transfer or otherwise dispose of its rights under this
Agreement unless such sale, assignment, transfer or dis-
- .position (i) is made expressly subject in all respects to the
rights and remedies of the Vendor hereunder (including
without limitation, rights and remedies against the Com-
pany and the Railroad) and (ii) provides that the Trust
-Estate (as that term is defined in Article 22 hereof) shall
remain liable for all the obligations of the Company under
this Agreement. '

Al but not less than all of the rxghts, beneﬁts and ad-
vantages of the Vendor under this Agreement; including
the right to receive the payments herein provided to-be made
by the Company and the benefits arising from the under-
takings of the Railroad hereunder, may be assigned by the
‘Vendor and reassigned by any assignee at any time or from
time to time. No such assignment shall subject any assignee
to, or relieve the Railroad from, any of the obligations of
the Railroad to construct and deliver the Equipment in- ac-
cordance herewith or to respond to its warranties and in-
demnities contained or referred to in Article 13 hereof.

- - Prior to such assignment, the assignor shall give written
‘notice to the Company and the Railroad, together with a
.counterpart or copy of such assignment, stating the identity
and post office address of the assignee, and such assignee
.shall, by virtue of such assignment, acquire all the as-
signor’s right, title and interest in and to'the. Equipment
.and- this Agreement, subject only to such reservations as
‘may be contained in such assignment. From and after the
receipt by the Company and-the Railroad, respectively, of
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_the notification of any such assignment, all payments there-

after to be made by the Company or the Railroad under this

.Agreement shall be made to the assignee in such manner as

it may direct.

In the event of any such assignment or successive as-
signments by the Vendor of its security title to the Equip-
ment and of the Vendor’s rights hereunder with respect
thereto, the Railroad will, whenever requested by the as-
signee, change the markings on each side of each unit of the

- Equipment so as to indicate the title of such assignee to the

Equipment, such markings to be specified by such assignes,
subject to any requirements of the laws of the jurisdictions
in which the Equipment shall be operated. The cost of such
markings in the event of an assignment of its security title
to all the Equipment at the time covered by this Agreemernit
shall be borne by the Railroad.

ARrTICLE '15. Defaults. In the event that any one cr
more of the following events of default shall occur and te

" continuing: (without regard to the limitations provided fcr

in the last paragraph of Artlcle 3 hereof or in Artlcle 22
hereof) to wit:

(a) The Company shall fail to pay in full any sutn
payable by the Company when payment thereof shall be
due hereunder and such default shall continue for 15
days -after notice thereof to the Company by the
Vendor; or

(b) The Company or the Rallroad (or- the Com-

' pany acting on behalf of the Railroad in the event of a
- default by the Railroad under this subparagraph (b)
or the Railroad acting on behalf of the Company in the
event of a default by the Company under this subpara-
‘graph (b) which action the Railroad and the Company

" hereby respectively agree to) shall, for more than 30
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~ days after the Vendor shall have demanded in writing
to the Company and the Railroad péerformance thereof,
fail or refuse to comply with any other covenant, agree-
ment, term or provision of this Agreement as specified
herein or incorporated herein by reference, of the Lease
or of any other agreement entered into concurrently
herewith relating to the financing of the Equipment,
on their part to be kept and performed or to make
~ provision satisfactory to the Vendor for such com-
 pliance; provided, however; that failure of the Rail-
road to perform or comply with any covenant, agree-
‘ment, term or provision of this Agreement relating to
the Railroad solely in the capacity as rebuilder of the
Equipment shall not be deemed a default by the Rail-
‘road for purposes of this prov151on or

(c) A petition for reorganization under Section 77
-of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Railroad and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Railroad under this
Agreement shall not have been duly assumed in writing,
- pursuant to a court order or decree, by a trustee or trus-
tees appointed in such proceedings (whether or not sub-
ject to ratification) in such manner that such obligations
shall have the same status as obligations incurred by
such trustee or trustees, within 30 days after such ap-
pointment, if any, or 60 days after such petition shall
have been filed, whichever shall be earlier; or

~ (d) Any other proceeding shall be commenced by or
against the Trust Estate (as that term is defined in
- Article 22 hereof) or the Railroad for any relief which
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" includes, or might result in, any modification of the
obligations of the Railroad or the Trust Estate here-
under under any bankruptcy or insolvency laws, or laws
relating to the relief of debtors, readjustment of indebt-
edness, reorganizations, arrangements, compositions or
extensions (other than a law which does not permit any

- readjustment of the obligations of the Trust Estate or
the Railroad under this Agreement), and, unless such
proceedings shall have been dismissed, nullified, stayed
or otherwise rendered ineffective (but then only so long
‘as such stay shall continue in force or such ineffective-
ness shall continue), all the obligations of the Trust
Estate or the Railroad, as the case may be, under this
Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or
trustees or receiver or receivers appointed for the Trust
Estate or the Railroad, as the case may be, or for their
respective property in connection with any such proceed-
ings (whether or not subject to ratification) in such

- manner that such obligations shall have the same status
as obligations incurred by such trustee or trustees or
receiver or receivers, within 30 days after such appoint-
ment, if any, or 60 days after such proceedings shall
have been commenced, whichever shall be earlier; or

(e) The Company shall make or suffer any unau-
~ thorized assignment or transfer of its rights, interests
.or obligations under this Agreement or any interest

herein or make any unauthorized transfer of the right
to possession of any unit of the Equipment;

then at any time after the occurrence of such an event of
default the Vendor may, upon written notice to the Com-
pany and the Railroad and upon compliance with any legal
requirements then in force and applicable to such action by
the Vendor, (i) subject to the rights of the Railroad set
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forth in Article 11 hereof, cause the Lease immediately

upon such notice to terminate (and the Company and the
Railroad each acknowledge the right of the Vendor to
terminate the Lease) and/or (ii) declare (hereinafter
called a Declaration of Default) the entire unpaid indebted-
ness in respect of the Purchase Price of the Equipment,
together with the interest thereon then accrued and unpaid,
irnmediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest from the date
of such Declaration- of Default at the rate of 8349% per
annum, to the extént legally enforceable. Upon a Declara-
tion of Default, the Vendor shall be entitled to recover
judgment for the entire unpaid balance of the indebtedness
in respect of the Purchase Price of the Equipment so pay-
able, with interest as aforesaid, and to collect such
judgment from the Company, subject to the limita-
tions of Article 3 hereof, or the Railroad wherever situated.
The Company or the Railroad, as the case may be, shall
promptly notify the Vendor of any event which has come to
its attention which constitutes, or with the giving of notice
and/or lapse of time could constitute, an event of default
under this Agreement.

'The Vendor may, at its election, waive any such event of
default and its consequences and rescind and annul any
Declaration of Default or notice of termination of the Lease
by notice to the Company and the Railroad in writing to that
effect, and thereupon the. respective rights of the parties
shall be as they would have been if no such event of default
had occurred and no Declaration of Default or notice of
termination of the Lease had been made or glven Notwith-
standing- the provxslons of this paragraph, it is expressly
understood -and. .agreed by the Company and the Railroad
that time is of the essence of this Agreement and that no
such- waiver, rescission or annulment shall: extend to or
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affect any other or subsequent default or impair any rights
or remedies consequent thereon. :

- ARTICLE 16. Remedies. At any time during the con-
tinuance of a Declaration of Default, the Vendor may, sub-
ject to the rights of the Railroad set forth in Article 11 here--
of,-and upon such further notice, if any, as may be required.
for compliance with any mandatory legal requirements then
in force and applicable to the action to be taken by the Ven-
dor, take or cause to be taken, by its agent or agents, im- -
mediate possession of the Equipment, or one or more of the
units thereof, without liability to return to the Company or-
the Railroad any sums theretofore paid and free from all
claims whatsoever, except as hereinafter in this Article 16
expressly provided, and may remove the same from posses- . -
sion.and use of the Company, the Railroad or any other per-
son and for such purpose may enter upon the premises of
the Railroad or any other premises where the Equipment
may be located and may use and employ in connection with =
such removal any supplies, services and aids and any avail-
able trackage and othér facilities or means of the Railroad,"
with or without process of law. ‘ -

In case the Vendor shall demand possession of the
Equipment pursuant to this Agreement and shall designate
a reasohable point or poitits on the lines or premises of the’
Railroad for the delivery of the Equipmient to the Vendor,
the Railroad shall (subject to the rights of the Railroad set:
forth in Article 11 hereof), at its own expense forthwith
and in the usual manner, cause the Equipment to be moved
to such point or points on its lines and shall there deliver the
Equipment or cause it to be deliveréd to the Vendor. At'the
option of the Vendor, the Vendor may keep the Equipment
on any of the lines or premises of the Railroad until the
Vendor shall have leased, sold or otherwise disposed of the -
same, and for such purpose the Railroad agrees to furnish,
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without charge for rent or storage, the necessary facilities
at any point or points selected by the Vendor reasonably
convenient to the Railroad. This agreement to deliver the
Equipment and furnish facilities as hereinbefore provided
is of the essence of the agreement between the parties, and,
upon application to any court of equity having jurisdiction
in. the premises, the Vendor shall be entitled to a decree
against the Company and/or the Railroad requiring specific
performance hereof. The Company and the Railroad here-
by expressly waive any and all claims against the Vendor
and its agent or agents for damages of whatever nature in
connection with any retaking of any unit of the Equipment
in any reasonable manner.

At any time during the continuance of a Declaration of
Default, the Vendor (after retaking possession of the
Equipment as hereinbefore in this Article 16 provided)
may sell, lease or otherwise dispose of the Equipment or

continue to hold it pending sale, lease or other disposition as.

hereinafter provided or as may otherwise be permitted by
law. Written notice of the Vendor’s election to take pos-
session of the Equipment shall be given to the Company
and the Railroad by telegram or registered mail, addressed
as provided in Article 21 hereof, and to any other persons
to whom the law may require notice, within 30 days after
such Declaration of Default. If the Vendor shall have
given no notice of intention to dispose of the Equipment in
any manner other than sale, it shall be deemed to have
elected to sell the Equipment in accordance with the pro-
visions of this Article 16.

At any time during the continuance of a Declaration of
Default, the Vendor, with or without retaking possession
thereof, at its election and upon reasonable notice to the
Company, the Railroad and any other persons to whom the
law may require notice of the time and place, may, subject
to the rights of the Railroad set forth in Article 11 hereof,
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sell the Equipment, or one or more of the units thereof,

-free from any and all claims of the Company, the Railroad

or any other party claiming from, through or under the
Company or the Railroad at law or in equity, at public or
private sale and with or without advertisement as the
Vendor may determine; provided, however, that if, prior
to such sale and prior to the making of a contract for
such sale, the Company should tender full payment of the
total unpaid balance of the indebtedness in respect of
the Purchase Price of the Equipment, together with in-
terest thereon accrued and unpaid and all other payments
due under this Agreement as well as expenses of the Ven-
dor in retaking possession of, removing, storing, holding
and preparing the Equipment for, and otherwise arranging
for, the sale and the Vendor’s reasonable attorneys’ fees,
then in such event absolute right to the possession of, title
to and property in the Equipment shall pass to and vest in
the Company. The proceeds of such sale or other disposition,
less the attorneys’ fees and any other expenses incurred by
the Vendor in retaking possession of, removing, storing,
holding, preparing for sale and selling or otherwise dispos-
ing of the Equipment, shall be credited on the amount due
to the Vendor under the provisions of this Agreement.
Any sale hereunder may be held or conducted at New
York, New York, at such time or times as the Vendor may
specify (unless the Vendor shall specify a different place
or places, in which case the sale shall be held at such place
or places as the Vendor may specify), in one lot and as
an entirety or in separate lots and without the necessity
of gathering at the place of sale the property to be sold,
and in general in such manner as the Vendor may deter-
mine. The Company and the Railroad shall be given writ-
ten notice of such sale and of the proposed time of making
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-any contract for such sale. (which notices may be given
simultaneously :and the time for which may run concur-
rently) not less than 30. days prior thereto,. by telegram
. or registered mail addressed as provided in Article 21
hereof. If such sale shall be a private sale, it shall be
subject to the rights of the Company and the Railroad
to purchase or provide a purchaser, within thirty days
-after notice of the proposed sale price, at the same price
offered by the intending purchaser or a-better price. The
Vendor may bid for and become the purchaser of the
~Equipment, or any unit thereof, so offered for sale. In the
-event that the Vendor shall be the purchaser thereof, it
-shall not be accountable to the Company or the Railroad
- (except to the extent of surplus money received as herein-
after provided in this Article 16), and in payment of the
-purchase price therefor the Vendor shall be entitled to have
credited on -account thereof all sums due to the- Vendor
hereunder.
Each and every power and remedy hereby specifically
given to the Vendor shall be in addition to every. other
power and remedy hereby specifically given or now or here-
after existing at-law or in equity, and each and every power
and remedy may be exercised from time to time and simul-
-taneously and as often and in such order as may be deemed
expedient. by. the Vendor. All such powers and remedies
-shall be cumulative, and the exercise of oneshall not be
deemed a waiver of the right to exercise any other or others.
No delay or omission of the Vendor in the exercise of any
-such power or- remedy and no renewal or extension of any
‘payments due hereunder ‘shall impair. any such power -or
remedy or shall be construed to be a waiver of any default
or an acquiescence therein. Any extension of time for pay-
ment hereunder or other indulgence duly granted to the
Company or the Railroad shall not otherwise alter or affect
 the Vendor’s rights or the Company’s or the Railroad’s
obligations hereunder. The Vendor’s acceptance of any
payment after it shall have become due hereunder shall not
be deemed to alter or affect the Company’s or the Railroad’s




37

. .obligations or the Vendor’s rights hereunder with respect
- to any subsequent payments or default therein. .

If, after applying all sums of money realized by the
.Vendor under the remedies herein provided, there shall
remain-any amount due to it under the provisions of . this
Agreement, the Company shall, subject to the limitations cf
Article 3 hereof, pay the amount of such deficiency to the
Vendor upon demand, and, if the Company shall fail to
pay such deficiency, the Vendor may bring suit therefor
and shall be entitled to recover a judgment therefor against
the Company, subject to the limitations of Article 3 hereo:.
If, after applying as aforesaid all sums realized by the
‘Vendor, there shall remain a surplus in the possession c¢*
the Vendor, such surplus shall be paid to the Company or
the Railroad, as the case may be, to the extent of the1r
‘respective intérests therein.

The Company w11] subject to the hmltatlons of Article
3 hereof, pay all reasonable expenses, including attorneys’
‘fees, incurred by the Vendor in enforcing its remedies
~ under the terms of this Agreement and shall be entitled to
reimbursement by the Railroad for any such ex-
penses so paid. In the event that the Vendor shall bring
any suit to enforce any of its rights hereunder and shall
~ be entitled to judgment, then in such suit the Vendor may
‘recover reasonable expenses, including reasonable attorneys’
fees, and the amount thereof shall be included in such judg-
ment.

The foregoing provisions of this Article 16 are subjec
_in all respects to all mandatory legal requirements at the
time in force and applicable thereto.

ARrTICLE 17. Applicable State Laws. Any provision of
‘this Agreement prohibited by any applicable law of any
jurisdiction (which is not overridden by applicable federal
law) shall as to such jurisdiction be ineffective, without
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modifying the remaining provisions of this Agreement.
Where, however, the conflicting provisions of any such ap-
plicable law may be waived, they are hereby waived by the
Vendor, the Company and the Railroad to the full extent
permitted by law, it being the intention of the parties hereto
that this Agreement shall be deemed to be a conditional sale
and enforced as such.

Except as otherwise provided in this Agreement, the
Company and the Railroad, to the full extent permitted by
law hereby waive all statutory or other legal requirements
for any notice of any kind, notice of intention to take posses-
sion of or to sell or lease the Equipment, or any one or more
units thereof, and any other requirements as to the time,
place and terms of the sale or lease thereof, any other re-
quirements with respect to the enforcement of the Vendor’s

rights under this Agreement and any and all rights of
redemption. : :

ArTicLE 18. Recording. The Railroad will cause this
Agreement, any assignments hereof and any amendments
or supplements hereto or thereto to be filed and recorded
in accordance with Section 20c of the Interstate Commerce
Act and deposited with the Registrar General of Canada
(notice of such déposit to be forthwith thereafter given in
The Canada Gazette) pursuant to Section 86 of the Railway
Act of Canada and the Railroad will from time to time
do and perform any other act and will execute, acknowl-
edge, deliver, file, register, deposit and record any and all
further instruments required by law or reasonably requested
by the Vendor for the purpose of proper protection, to the
satisfaction of counsel for the Vendor, of its title to the
Equipment and its rights under this Agreement or for the
‘purpose of carrying out the intention of this Agreement;
and the Railroad will promptly furnish to the Vendor cer-
tificates or other evidence of such filing, registering, depos-
iting and recording satisfactory to the Vendor.
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ARTICLE 19. Payment of Expenses. The Company will
pay the reasonable costs and expenses involved in the
preparation and printing of this Agreement, the Finance
Agreement, the Lease and any instrument, supplemental
or related hereto or thereto, up to $5,000, any such excess
costs and expenses to be paid by the Railroad. The Com-
pany will also pay fees and expenses of special counsel for
the Vendor and the Investors up to $7,500, any additional
fees and expenses of said counsel to be paid by the Railroad.
The Company will pay the fees and expenses of its counsel.
The costs and expenses incident to applying for a ruling
from the Internal Revenue Service to the effect set forth
in § 14 of the Lease shall be paid by the Railroad up to a
maximum of $5,000 with the balance to be paid by the Com-
pany. The Railroad will also pay the reasonable costs and
expenses involved in the recording of this Agreement and
the Lease.

-ArtIiCcLE 20. Ariicle Headings; Effect and Modifica-
tion of Agreement. All article headings are inserted for
convenience only and shall not affect any construction or
interpretation of this Agreement. ,

No variation or modification of this Agreement and no
waiver of any of its provisions or conditions shall be valid
unless in writing and signed by duly authorized repre-
sentatives of the Vendor, the Company and the Railroad.

ARrTICLE 21. Notice. Any notice hereunder to any of
the parties designated below shall be deemed to be properly
served if delivered or mailed to it at its chief place of busi-
ness at the following specified addresses:

(a) to the Vendor and the Company, at 50 South
~LaSalle Street, Chicago, Illinois 60690, Attention:
Corporate Trust Department (with a copy to each of
American Fletcher Leasing Corporation, 100 South
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"~ Wacker Drive, Chicago, Illinois 60606, Attention:
.‘Ramiro Collazo; American Security and Trust Com-
pany, 15th Street and Pernnsylvania Avenue, N. W,,
Washington, D. C. 20013, Attention: Charles E. Lewis;
Vice President ; and American National Bank and Trust
Company, 33 North LaSalle Street, Chicago, Illinois
60602, Attention: William Gastineau, Vice President),

(b) to the Railroad, at 176 East Fifth Street, St.
" Paul, Minnesota 55101,

(c) to any assignee of the Vendor, or of the Com-
pany, at such address as may have been furnished in
writing to the Company, or the Vendor, as the case may
be, and to the Railroad, by such assignee,

or af such other address as may have been furnishéd in
writing by such party to the other parties to this Agreement.

. -ARTICLE 22. Immunities; Satisfaction of Undertak-
ings, Beneficiaries.. No recourse shall be had in respect of
any obligation due under this Agreement, or referred to
herein, against any incorporator, stockholder, director or
officer, past, present or future, of the Vendor, the Company
or the Railroad, solely by reason of the fact that such person
is an incorporator, stockholder, director, or officer, whether
by virtue of any constitutional provision, statute or rule of
law or by enforcement of any assessment or penalty or
otherwise, all such liability, whether at common law, in
equity, by any constitutional provision, statute or other-

wise, of. such incorporators, stockholders, directors or

officers being forever released as a condition of and as
consideration for the execution of this Agreement.

~The Railroad’s failure to perform its obligations  set
forth in the first paragraph of Article 6 and under Articles
5,8,9, 10, 12 and 18 hereof shall constitute the basis for an
event of default hereunder to the extent provided in Article
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15 ‘hereof. No waiver or amendment .of the Railroad’s
undertakings under- the ‘Lease as incorporated in said
Articles shall be effective unless joined in by the Vendor.

It is expressly understood and agreed by and between
the parties hereto, anything herein to the contrary notwith-
standing, that each and all of the representations, under-
takings and agreements herein made on the part of the
Company, while in form purporting to be the representa-
tions, undertakings ‘and agreements of the Company, are
nevertheless each and every one of them made and intended
not as personal representations, undertakings and agree-
ments by the Company or for the purpose or with the inten-
tion of binding the Company personally but are made and
intended for the purpose of binding only the Trust Estate
as such term is used in the Trust Agreement, and this
Agreement is executed and delivered by the Company not
in its own right but solely in the exercise of the powers
expressly conferred upon it as trustee under the Trust
Agreement; and that no personal liability or personal re- |
sponsibility is assumed by or shall at any time be asserted
or enforceable against the Company, or any Beneficiary of
the trust under which the Company is acting on account of
this Agreement or on account of any representation, under-
taking or agreement of the Company or any beneficiary
under the Trust Agreement, either expressed or implied, all
such personal liability, if any, being expressly waived and
téleased by the Vendor and the Railroad and by all persons
claiming by, through or under the Vendor and the Railroad;
provided, however, that the Vendor and the Railroad or
any person claiming- by, through or under any of them,
making claim hereunder, may look to said Trust Estate
for satisfaction of the same. §

'All-the rights of the Company under thls Agreement
shall inure to the benefit of the Beneficiaries and any assigns
of the Company or the Beneficiaries.
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ArTicLE 23. Law Governing. The terms of this Agree-
ment and all rights and obligations hereunder shall be
governed by the laws of the State of Minnesota; provided,
however, that the parties shall be entitled to all rights con-
ferred by Section 20c of the Interstate Commerce Act and
such additional rights arising out of the filing, recording
or deposit hereof, if any, and of any assignment hereof as
shall be conferred by the laws of the several jurisdictions
in which this Agreement or any assignment hereof shall be
filed, recorded or deposited. :

ArTICLE 24. Execution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemed to be an original, and such coun-
terparts together shall constitute but one and the same con-
tract, which shall be sufficiently evidenced by any such
original counterpart. Although this Agreement is dated as
of February 1, 1973, for convenience, the actual date or
dates of execution heréof by the parties hereto is or are,

respectively, the date or dates stated in the acknowledg-
ments hereto annexed.

INn WiTNEss WHEREOF, the parties hereto have exe-
cuted or caused this instrument to be executed all as of the
date first above written.

THE NORTHERN sT CoMPANY,

[CORPORATE SEAL]

Attest:

-------------------------

Secretary
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THE NorTHERN TrUST COMPANY,
. ,as Trustee under a Trust Agree-
ment dated as of February 1,

N
Ny

{CORPORATE SEAL]

Attest:

. Secretary

BurLingTOoN NoRrTHERN INC.,

Vice Presidekt

[CORPORATE SEAL] e AL

Attest:

Secretary
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STATE OF ILLINOIS
SS.:
County oF Cook

... On this (% day. of February, 1973, before me per-
~ sonally appearedChacls o, \\ Conyr to me personally known -

who, being by me duly sworn, says that he is a Vice

* President of THE NorTHERN TrUsT CoMPANY, that one

of the seals affixed to the foregoing instrument is the cor-
porate seal of said trust company, that said instrument was

: signed and sealed on behalf of said trust company | by au-
thority of its Board of Directors, and he acknowledged that

~ the execution of the foregoing instrument was the free act

and deed of said trust company.

...................

Notary Public

My Commission Expires fy Commissiop Exgires Navember 25, 197‘

[NoTarRIAL SEAL]

STATE OF MINNESOTA S
CoUNTY OF RAMSEY

» M
On this ‘Z-’b-li‘ day of Fe#ra%-/;,y, 1973, before me per-

sonally appeared ERANK H. cOYNE , to me personally known,
who, being by me duly sworn, says that he is a Vice
President of BurLINGTON NoORTHERN INc., that one: of
the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation and that said instrument
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing mstrument was the
free act and deed of said corporation.

Notary Phblic
[NOTARIAL SEAL]

My Commission Expires

AAAAAAAAAABAALAAAAARABAAAMAAAAAAAA)D

RICHARD J. WOULFE
NOTARY PUBLIC - MINNESOTA
RAMSEY COUN
My Commission ExpiresApr. 30,1977

SAAARAAAAAA

. .o
-2 :

KVYVYYYYVVY
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County oF Cook B
On this /2 day of‘ﬁ% 1973, before me per-
sonally appearedhaces N Qoey 15, to me personally known
who, being by me duly sworn, says that he is a Vice
President of THE NorTHERN TrRusT CoMPANY, that one
" of the seals affixed to the foregoing instrument is the cor-
“porate seal of said trust company, that said instrument was
- signed and sealed on behalf of said trust company by au-
thority of its Board of Directors, and he acknowledged that
‘the execution of the foregoing instrument was the free act
and deed of said trust company.

STATE oF ILLINOIS } ss.:

- Notary Public

My Commission Expires Mg Commsslon Expres Nd"émﬁe[ % . :

[NoTARIAL SEAL]
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- SCHEDULE A-—(Continued)

Specifications
Quantity Descriplion of Equipment . | ~ Specifications
400  70-Ton Hopper Cars CRP-6-73, commencing March 1, 1973
200 70-Ton Covered Hopper CRP-2-73, commencing March 1, 1973
Cars v
100 Flat Cars CRP-8-73, commencing March 1, 1973
60 50’ Box Cars CRP-1-73, commencing March '1, 1973

200 Airslide Cars CRP-7-73, commencing January i, 1973




