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THIS CONDITIONAL SALE AGREEMENT, dated as of‘Februéry 15,
1973, by and between THRALL CAR MANUFACTURING COMPANY, a
corporation organized under the laws of the State of Delaware,
with an office and place of business in Chicago Hzights,

Illinois (hereinafter called the Manufacturer 6r Builder,_as

more particularly set forth in Section 11 hereof), as party

of the first part, and ILLINOIS TERMINAL RAILROAD COMPANY, a
corporation of the State of Delaware (héreinafter called the
Buyer), as party of the second part;

WITNESSETH, THAT:

In consideration of the mutual promises;.EJQén;hts and _
agreementé hereinafter set forth, the parties hereto do hereby
aéree as follows: _

l. CONSTRUCTION, SALE AND DELIVERY. The Builder hereby
|agrees to construct, sell and deliver to the Buyer, and the Buyer
hereby agrees to buy from the Builder and to accept delivery

.of as hereinafter provided, and to pay therefor as hereinafter

set forth, the railroad,equipment.(hereihafter sometimes referred

to as the Equipment), more particularly described as follows:

Number of :
Units ‘Description Base Price
50 100 ton capacity 52'6" Gondola

cars, to be identified with Buyer's

car series numbers ITC 3650 to 3699,

inclusive, at a base price of

$14,100 per unit -$ 705,000




The gondola cars are to be_constructed ih accordance

leith Builder's Specification No. GN-100-52-151B, Drawing G-2069

and Specialty List dated'January 3, 1973, except aé specifications

bnd drawings therein may be modified by written agreement

Fetween the Builder and the Buyer's representatives designated

in writing by the Buyer. |

| The design and quality of materia; and equipment in the

Equipment shall conform on the daté'of completion of manufacture

bf each thereof, to all Department of Transportaticn and

Interstafe Commerce Commission requirements and specifications

for new equipment and to all standards recommended by the Associa-

tiqn of American Railroads applicable to equipment of such kind.
(A) PURCHASE PRICE. The aggregate base

purchase price for the Equipment is $705,000.

The base purchase price for each unit of the

Equipment is the pfice set forth above in this

Section 1 and the base purchase price is not

subject to any escalation. If the Buyer and

the Builder agree upon changes.in specifications

which reduce or increase the cost for any unit of

Equipment, the aggregate purchase price shall be

correspondingly adjusted. The amount, if any, by

which the aggregate purchase price exceeds $705,000

sﬁall be paid by the Buyer to the Builder on the

Closing Date (as hefeinafter definéd) for the last

Group (as hereinafter defined) of the Equipment.

The aggregate purchase price, of the Equipment
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- delivered and accepted hereunder (not exceeding

$705,000) is hereinafter referred to in this
Agreement as the deferred purchase price of the
Equipment and shall be payable as provided in
Section 2 hereof. |

(B) DELIVERY. The Builder agrees to construct
and to deliver, free of all liens, encumbrances and
claims of any nature by or in favor of any other
person, firm or corporation and subject only to the

reservations of title by the Manufacturer. in

‘accordance with the provisions hereof, the Equipment

to thevBuyer at Chicago Heights, Illinois, during
the months of March and April, 1973, or as delivery
may be revised by mutual agreement of the Buyer and
the Builder, and, when delivered and accepted under
and pursuant to this Agreement, the Equipment will
become subject to the same terms and conditions

as if delivered simultaneously with the exécution
and delivery hereof.. The Builder's obligation

as to time of delivery is subject, however, to
delays resultingAfrom causes beyond thé Builder's
reasonable control, including but not limited to

acts of God, acts of government such as embargoes,

priorities and allocations, war or war conditions,

- riot or civil commotion, sabotage, strikes,

differences with workmen, accidents, fire, flood,
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explosion, damage to plant, equipment or facilities,
delays in receiving necessary materials or delays
of carriers or subcontractors.

~ Notwithstanding the préceding provisions
of this Section 1, any of the Equipment in respect
of which settlement has not been made at a Closing
Date (as hereinafter defined) on or before August 1,
1973, shall be excluded hérefrom.

If any Equipment shall be excluded from this
Agreement pursuant to the immediately preceding-
péragraph, the Buyer and the Builder shall execute
all reasonable documents and agreements supplemental
hereto limiting this Agreement to the Equipment not
so excluded herefrom. 1If the Builder's failure to
deliver Equipment so excluded from this Agréement
resﬁlted ffom one or more of the causes set forth in
the immediately preceding paragraph, the BuYér shall
be obligated to accept such Equipment and pay the full
purchase price therefor, determined as provided in this
Agreement, if and when such Equipment sﬁall be
completed and delivered by the.Builder, such
payment to be in casﬁ on the delivery of such
Equipment, either directly or by means of a conditional

sale agreement, equipment trust or other 3ppropriate'

‘method of financing as the Buyer shall determine

and as shall be reasonably acceptable to the Builder.
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After inspection of each completed unit of
. Equipment by the Buyer and upon delivery of such
unit, and if such unit meets specifications, the
Buyer agrees to cause to be furnished and deslivered
to the Builder, in the Buyer's name, a certificate
in four counterparts of any agent or agents it may
designate for the purpose, statipg that such unit,
specified by number in such certificate, has been
delivered to, inspected and accepted on its behalf
by such agent or agents, and that such uhi;wpea:s proper
ownership markings as provided in Section 3 hereof.
The execution of such certificate of acceptance
shall be conclusive evidence that such unit conforms
to specificatidns and is acceptable to the Buyer in
all details, provided, however, that such acceptance
shall not constitute a waiver of the obligations of
- the Builder under Section 10 hereof.
(C) ASSUMPTION OF RISK. The Builder agrees
. to assume the responsibility and risk of loss in
respect of each unit of Equipment only until delivery

~and acceptance thereof as herein provided.

2. PAYMENT OF DEFERRED PURCHASE PRICE. The Buyer
oreby acknowleges itself to be indebted to the Manufacturer

h the amount of the deferred purchase price of the Equipment,

and hereby promises to pay‘to the Manufacturer, at such place

a% may be designated by the Manufacturer, the deferred pﬁrchase
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" price of each Group (as hereinafter defined) of the Equipmeﬁt-
in ZOECOnsecutive semiannual installments (the last 19 install-
ents of which shall be $35,250 each and the first installment
ﬁf which shall be determined as the amount which, when added

fo the total of the last 19 installments will result in the
aggregate deferred purchase price), on March 15 and September 15
of.each year commencing on September 15, 1973, together with
interest on each unpaid installment from fhe Closing Date

(as hereinafter defined) in respect of such Group (without

pgard to any postponement thereof as provided in_any»assignment_,
f this Agreement) to the maturity of such installment, at a

ate'per annum which shall be one and one-half percent (1-1/2%)

- above the prime interest rate which Mercantile Trust Company N.A.

S$all have charged on ninety day commercial loans during such
interest payment period and which interest rate shall fluctuate
ag and when said prime rate shall change. Such interest to be
camputed on the basis of a 360 day year of twelve, thirty day
madnths. The first payment of such iﬁtéfeét shall become due and
payable on September 15, 1973, and subsequent’paymeﬁts.of
interest shall be due and payable semiahnually thereafter on
Magrch 15 and September 15 of each year until the deferred

purchase price of the Equipment shall have been paid in full.

There shall be one closing date (as hereinafter

deEined) for the Equipment delivered to and accepted by the
Buyer in respect of which the Builder shall have rendered

in|an invoice to the Buyer; provided, however, that, if by




reaéon of delays due to causes beyond the Builder's reasonable
control the Builder is prevented from delivering units of
Equipﬁent for a period of 15 days or more following the
last date of delivery of units of Equipment, such later
delivered and accepted units shall constitute an additional
Group for the purposes of_settlement.

The term "Closing Date" with respect to any Group
shali mean such date (not later than August 1, 1973) not
more than 15 business days following presentatioﬁ by the
Builder to the Buyer of the invoice for such Group and the
certificates of acceptance in respect thereof as shall be
fixed by the Buyer by written notice delivered to the
Mandfacturer at least 5 business days prior to the Closing
Date designated therein. The term "business daysﬁ as used

herein means calendar days, excluding Saturdays, Sundays and

‘|holidays.

The Buyer will pay, to the extent legally enforceable,
interést at fhe per annum rate of 2% above prime computed

as provided in Section 2 hereof upon all amounts remaining
hnpaid after the same shall have become‘due and payable
pursuant to the terms hereof.

| All payments provided for in this Agreement shall be
nade By the Buyer in such coin or currency of the United States
of America as at the time of payment is legal tender for the
;aymeﬁt of public and private debts.

' The Buyer, at its option, on any deferred purchase

grice installment payment date, shall have the right to
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preﬁay, without penalty, any or all of the first 11 installments
of principal in the inverse order of maturity by'payment of
the principal amount designated for prepayment and accrued
ihtérest to date of prepayment; provided, however, that title
to ﬂone of the Equipment shall pass to or vest in the Buyer
until the entire purchase price of all Equipment, with accrued
interest, and all other payments required to be made by the
Buyer under this Agreement, shall have been paid in-full.

and ﬁnless thé Buyer shall have kept and performed all the
covenants in this Agreement provided to be kept or performed
by the Buyer. Notice of the Buyer's election to exercise its
righ£ of prepayment from time to time shali be given by
registered mail to the Manufacturer not less than 30 days, but
hot mbre than 40 days, prior to the date upon which such pre-

payment shall be made. The last 9 installments of deferred

purchase price may not be prepaid except as provided in

Section 6 hereof.

3. TITLE TO THE EQUIPMENT. The Manufacturer shall,
and hereby does, retain the full legal title to, and property
ipn, any and all of the Equipment until the Buyer shall have

made all of the payments and shall have kept and performed

‘all of the covenants in this Agreement provided to be made,

kept or performed by the Buyer, notwithstanding thé delivery

off the Equipment to, and the right to use thereof by, the Buyer
a% herein provided. Any'and all'additiéns to the Equipment

and any and all replacements of the Equipmen£ and of parts

thereof and additions thereto shall constitute accessions to

1 | | : e |
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the Equipment and shall be subject to all the terms and

conditions of this Agreement and included in the term

"Equipment" as used in this Agreement. Notwithstanding

the foregoing, the Buyer, may, in connection with the normal

use and opefation of any unit of thé Equipment, detach from
aid unit any accessories or special equipment added to such

unit which are no longer required or useful in connection with

tthe narmal operation of such unit; and the Buyer may dispose

af suéh accessories or special equipment in such manner as

it may deem desirable.

' The Buyer covenants and agrees that it will cause the

the proper road numbers, as set forth in Section 1 hereof, and

Eguipment and replacements thereof to be kept numbered with
will keep and maiﬁtain, plainly, disti_ctly’and conspicuously
mdrked on each side of each‘such unit, by appropriate stencils
oy} markings, the name of the Manufacturer (with appropriate
chianges thereof and additions thereto as from time to time
may be required by law in order to protect the title of the
Mamufacfurer to the Equipment and its rights under this
Aéreement), in letters not less than one-half inch in height,
followed by the word "Owner" or other appropriate words
degignated by the Manufacturer, and the Buyer égrees that it
willl not place any unit of the Equipment in operation or
exercise.any control or dominion over any part thereof until
sai@ unit has been so marked. The Buyerrcovenants and agrees

it %ill not change the number assigned to or placed on any

unit of the Equipment, except with. the consent of the

-9-
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Manﬁfacturer and in accordance with a statement of new numbers
which statement previously shall have been filed with the
Manufacturer by the Buyer and shall promptly be filed and
recorded by the Buyer with the Interstate Commerce Commission
in accordahce with Section 20c of the Interstate Commerce Act.
The Buyer agrees not to place or permit to be placed
upon any of the Equlpment or any replacements thereof any
marks, signs or words which might be interpreted as a claim
of ownership of such Equipment by eny person, firm or corporation
other than the Manufacturer; except, however, the Buyer may
cause each or any unit of the Equipment to be lettered
"Illinois Terminal Railroad Company" or in some other
appropriate manner for convenience of identification.
When and only when the Buyer has paid thce full indebtedness
in respect of the purchase price for all the Equipment, together

with interest and any and all other payments as herein provided,

and all of the Buyer's covenants and conditions herein contained

have been performed by the Buyer, absolute right to possession
of, title to and property in all of the Equipment shall pass
to and vest in the Buyer without further tranefer or action

on the part of the Manufacturer; but the Manufacturer and the
Manufacturer's successive assignees shall, if required by

the Buyer so to do, execute and deliver to the Buyer a bill

or bills of sale of all of the Equlpment transferring the

title to and property in the Equlpment to the Buyer free and

"lclear of all liens and encumbrances created or retained hereby,

and shall execute for record or for filing in all necessary
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public offices such instrument or instruments in yriting
requested by thelBuyer as may bé necessary Or appropriate

in qfder then to make clear upon the public records the title

of the Buyer to all of the Equipment. The Buyer hereby waives
and releases any and all rights, existing or that may be
acquired, in or to the payment of any penalty, forfeit or
damages for failure to execute and deliver such bill or

bills of sale or to file any certificate of payment in compliance
with any law or statute requiring the filing of the same,

except for failure to execute and deliver such bill or bills

of sale or to file such certificate within a reasonable

time after written aemand of the Buyer.

4. EXPENSES AND TAXES. All payments to be made by the
Buyer hereunder shall be free of expenses to the Manufacturer
for collection or other charges, and of the amount of any local,
State, Federal or foreign taxes (other than net income, gross
réceipts, excess profits and similar taxes) or licenses levied
or imposed upon, or measured by, this Agreement and/or upon any
assignment of or participation in any assignment of this Agreement
and/or upon any sale, use, payment, shipment, or deslivery of the
Equipment under the terms hereof, all of which expenses, taxes
and licenses tﬁe Buyer assumes and agreés to pay or cauée to

be paid in addition to the indebtedness in respect of the
Furchase price of the Equipment. The Buyer shall also pay

por cause to be paid promptly all taxes and assessments which

 may be imposed upon the Equipment or for the’use thereof,

br upon the earnings arising therefrom or the operation
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thereof, or upon the Manufacfurer by reason of its ownership
thereof, and agrees to kéep or cause to be kept at all times
b1l of the Equipment and every part thereof free and clear

bf all taxes, assessments, liens, and encumbrances, except

the lien of taxes not due and payable, or which, although due'
and payable, are not delinqueht; provided, however, that the
Buyer or any Affiliate may contest the validity of such tax
assessments in good faith and in any reésonable manner which
Milllnot, in the opinion of the Manufacturer, affect the
Wanufacturer's title in and to the Equipment, and»yithput
impairment, however, of the Buyer's covenant to pay or cause
to Be paid all such taxes upon final determination of the amount
thereof.

If any such expenses, taxes, assessments or licenses
shali have been charged or levied against the Manufacturer
directly and paid by the Manufacturer, the Buyer shall reimburse
the Manufacturer on presentation of an invoice therefor;
provided, hoWever, that the Buyer shall ﬁot be obligated to
reimburse the Manufacturer for any expenses, taxes, assessments
or licenses so paid unless the Manufacturer shall have been
legally liable in respect thereof, or unless the Buyer shall
have approved the payment thereof.

5. COMPLIANCE WITH LAWS, RULES AND REGULATIONS. The
Buyer covenants that it will comply, and will cause each
Affiliate to comply, in all respects with all laws of the
‘juriédictions in which operations involving the Equipment

’may extend during the term of this Agreement, with the interchange
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rules of the Asseciation of American Railroads and with all
lawful rules of the Department of Transportation, the Interstate
Commerce Commission and any other legislative, executive,
hdministrative, or judicial bedy exercising any power or
jurisdiction over any unit of the Equipment, to the extent

that such laws and rules affect the operation or use of the
Equipment, and in the eveht that said laws or rules require the
alteration pf any of the Equipment, the Buyer agfees to conform
therewith, at its expense, and to maintain the same or cause the
same to be maintained in proper condition.for operation

under such laws and rules during the life of this Agreement;
provided, however, fhat the Buyer or any Affiliate may, in good
faith, contest the application of any-such law or rule in any

reasonable manner which will not, in the opinion of the

{Manufacturer, affect the Manufacturer's title in and to the

Equipment.

- 6. MAINTENANCE AND REPLACEMENTS. The Buyer covenants
and agrees that it will at all times after the delivery of the
Equipment, maintain and keep, or cause to be maintained and
kept, the Equipment in good order and repair, at its expense.
In the event that any unit of the Equipment. shall be
worn out, lost, destroyed or irreparably damaged from any
cause whatsoever prior to the payment of the full indebtedness
in respect of the purchase price of the Equipment, together
with interest thereon and all other payments required hereby,
the Buyer shall annually inform the Manufacturer in regard
thefeto. Whenever the total value of such ﬁnits.so worn out,
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lost, destroyed or irreparably damaged (excluding'ﬁhe value

of any units payment for which shall theretofore have been

made to the Manufacturer pursuant to this Section 6) shall
émount to $50;000 or more, the Buyer shall promptly pay to the
Manufacturer a sum equal to the total value of such units and the
Manufacturer shall thereupon cease to have any interest in any
material salvageable from any such unit., For éll purposes of this
Section 6 the value of any unit worn out, lost, déstroyed or
irrebarably damaged shall be the greater of the’actual cost of
such:unit and the cost of acquiring a similar unit ét the time
of sﬁch wearing out, loss, destruction or irreparable damage,
less% in either case, depreciation at the rate (not in excess

of 6% per annum) approved by the Interstate Commerce Commission
accrued for such unit for the period élapsed since the Closing
Datevat which settlement for such unit was made tc the date

of. its wearing out, loss, destruction or irreparable damage.

The cost of acquiring a similar unit at the time of such wearing
out, loss, destruction or irreparable damage, and the applicable
rate of depreciation, shall be determined by a certificate of

a Vice President or the Treasurer or an Assistant Treasurer

of the Buyer filed with the Manufacturer at the time of the
aforesaid payment. | |

Any money paid to the Manufacturer pursuant to the
preceding paragraph of this Section 6 shall, as the Buyer may
direct in writing, be applied, in whole or in part, to prepay
indebtedness in respect of the purchase price of.the Equipment

hereunder oxr to or toward the cost of a unit or units of

=14~
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standérd gauge railroad equipment (other than work equipment)

to replace such unit worn out, 1§st, destroyed or irreparably
damagéd. In case any such money shall be applied to prepay
indebtedness, it shall be applied to the installments thereafter
fallihg due in the inverse order of their maturities with
interest (to be paid by the Buyer) to the date of payment.

[n case of replacement such money shall be applied by the
Manufacturer to or toward the cost of such replacing unit

pr units, and the Buyer shall pay any additional éost of such
unit or units.

Buyer may transfer or substitute as such replacement
nits any new or usea Equipment owned'by~it and which at the
time of transfer (1) is or becomes free and clear of the prior
lien of Buyer's outstanding First Mortgage and all other liens
and encumbrances and (2) is in good operating condition and
certified by the Buyer to have a value at least equal to the
thén‘average depreciated value of all other units so0ld hereunder
and then still in use.

l VUpon such certificétion, Buyer's obligation to pay to

the Manufacturer under this Section 6 on account of worn out,
lostf destroyed or damaged Equipment shall be credited by
such;value of substituted Equipment in lieu of cash payment

and in the event cash payment has previously been made therefor,
Buyef shall be reimbursed therefrom the amount of value of

such substituted Equipment.

The Buyer will cause any replacing or substitute

unit. or units to be marked as provided in Section 3 hereof.
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Mitle to all such replacements or substitutes shail be vestéd
in thé Manufacturer by an agreement supplemental hereto,

firee from all liens and‘encumbrances, and shall be subject

td all the terms and conditions of this Agreement in all

respects as though part of the original Equipment delivered

ereunder. The Buyer shall cause all such replacements or
ubstitutes to be ones which are guaranteed and warranted .

in like manner as the original Equipment delivered hereunder,
and the manufacturer of suéh'replacements shall, if other

than the Builder, duly consent to the subjection thereof to
this Agreement and agree to be bound by all the terms and
provisions contained herein in respect of such replacements
inylike manner as the Builder is in respect of the original
Equipment delivered hereunder.

l 7. REPORTS AND INSPECTION. The Buyer hereby agrees

to furnish to the Manufacturer at least once in every year

on or before January 1 in such year, commencing with January 1,
1974, and more often if required by the Manufacturer, as long
as tﬁis Agreement shall be in force, four copies of an accurate
inveptory of the Equipment in actual service and the condition
thereof.

The Manufacturer shall have the right,lbut shall,bé under
no obligation, to inspect the Equipment then covered hereby

and ﬁhe Buyer's records with respect thereto at any reasonable
time or times during the continuance of this‘Agreement.

8. USE AND LOCATION. The Buyer, so long-as it shall
not be in default under this Agreement, shall, subject to the

terms of this Agreement, be entitled to the possession of the
-16- |




Equipment and the use thereof upon the lines of railroad oﬁned
or operated by it or over which it has trackage rights and
uponlconnecting and other carriers in the usual interchange of
traffic, from and after delivery of the Equipment by the
Builder to the Buyer, but in any case only upon and subject to
all the terms and conditions of this Agreement and only within
the States of the United States of America or the District of
Coluﬁbia or the Dominion of Canada. .

9. PROHIBITION AGAINST LIENS. The Buyer hereby agrees
to pay or satisfy and discharge or cause to be paid or satisfied
or discharged any and all sums claimed by any pef;;n oé party

which, if unpaid, might become a lien or a charge upon the

Equipment or any unit thereof equal or superior to the title

_|lof the Manufacturer thereto, but shall not be required to pay

or sétisfy or discharge or cause to be paid or satisfied or
discharged any such claim as long as the validity thereof shall
be contested in good faith and by appropriate legal proceedings
in any reasohable manner which, in the opinion of the Manufacturer,
will not affect the title of the Manufacturer in and to the
Equiﬁment.

~10. INDEMNITIES AND GUARANTIES. The Buyer agrees to
indeﬁnify and save harmless the Manufacturer from and against
'all losses, damages, injuries, liabilities, claims and demands
whatsoeﬁer, regardless of the cause thereof, and expenses in
connection therewith, including counsel fees arising out of
-ketention by the Manufacturervof title to the Equipment, or out

pf the use and operation thereof by the Buyer during the

~17-




period when title thereto remains in the Manufacturer. With
respect to such losses, damages, injuries, claims and demands,
said covenant of indemnity shall continue in full force and
effect notwithstanding the payment of the purchase price and
the‘conveyance of the Equipment, as provided in Section 3
hereof, or the termination of this Agreement in any manner
whatsoever.

Except as provided in clause (C) of Section 1 hereof,
thélBuyer will bear the risk of, and shall not be released
from its obligations hereunder in the event of, any damage to,
or fhe destruction or loss of, any or all of the Equipment;
provided, however, that the Builder shall not, as to any of
the Equipment, be relieved from its obligations hereinafter
in this Section 10 set forth.

Except in cases of designs, and articles and materials
specified by the Buyer and not manufactured by the Builder,
the Builder agrees to indemnify, protect and hold harmless
the buyer from and against any and all liability, claims, costs,
charges and expenses, including royalty payments and counsel fees
in any manner imposed upon or accruing against the Buyer or
its lessees or assigns because of the use in or about the
construction or operation of the Equipment, or ény unit thereof,
of aﬁy design, article or material which infringes, or is
claimed to infringe, on any patent or other right; and the
Buyer likewise will indemnify, protect and hold harmless the
Manufacturer and/or the Builder from and against any and all

liability, claims, costs, charges and expenses, including
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royélty payments and counsel fees, in any manner imposed upon
or accrued against the Manufacturer and/or the Builder because
of the use in or about the construction or operation of the
Equipment, or any unit thereof, of any design, article or
matérial specified by the Buyer and not manufactured by the
Builder which infringes,.or is claimed to infringez, on any
patent or other right. The Builder agrees to and hereby

does, to the extent legally possible without impairing any
claim, right or cause of action hereinafter refefred to,
transfef, assign, set over and deliver to the Buyer every claim,
rigﬁt and cause of action which the Builder has or hereafter
shélllhave-against £he seller or sellers of any designs, articles
or materials specified by the Buyer and not manufactured by the
Builder and purchased or otherwise acquired by the Builder

for use in or about the construction or operation‘of the
Equipment, or any unit thereof, on the ground that any such
deéign,'article or material or operation thereof infringes or
is claimed to infringe on any patent or other right, and the
Builder further agrees to execute and deliver to the Buyer, or
its assigns, all and every such further.assurance as may be
reasonably requested by the Buyer, or its assigns, more fully
to effectuate the assignment, transfer and delivery of every
suchiclaim, right and cause of action. The Builder will give
notice'to the Buyer of any claim known to the Builder from

which liability may be charged against the Buyer hereunder, and

the Buyer will give notice to the Builder of any claim known

to the Buyer from which liability may be charged against the

-19-
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Builder hereunder.

. The Builder warrants that the Equipment will be built

in accordance with the specifications and drawings in respect
thereof. The Builder warrants that the Equipment will be

free from defects in material (except as to specialties

incorporated therein which were specified by the Buyer and not

manufactured by the Builder), workmanship and design (except

as té designs specified by Buyer and not developed or purported
to bé developed by the Builder) under normal use and service;
the %uilder's obligation under this paragraph being limited

to m%king good at its plant any part or parts of any unit of
the ﬁquipment which shall, within one year after the delivery
of subh unit hereunder, be returned to the Builder with
trans?ortation charges prepaid and which the Builder's
examipation shall disclose to its satisfaction to have been

thus defective.
" The foregoing warranty of the Builder is expressly in

lieu of all other warranties expressed or implied, including

hny implied warranty of merchantability or fitness for a
particular purpose, and of all other obligations or liabilities

on the part of the Builder, except for 1its obligations hereilnabove
gpecified in this Section 10 and its obligations under Section 1
hereof, and the Builder neither assumes nor authorizes any person
Fo assume for i1t any other liability in connection with the
¢onstruction and delivery of the Equipment, except as aforesaid.

: Builder agrees with Buyer that acceptance of any units’
of Eqﬁipment as provided in Section 1 hereof shall not be deemed
a waiéer or a modification by Buyer of its rights under this
$ectién.10.

,11. ASSIGNMENT OF INTEREST OF MANUFACTURER. The Buyer
agreéé that the Builder, and any successive assignee of the
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Buil@er, may at any time and from time to time transfer, assign,
pledée or sell participations‘in this Agreement and its rights
hereunder, or any part thereof, and its title and ownership in
and ﬁo the Equipment or any part thereof and its rights, powers,

privileges and remedies hereunder, or any part thereof, on

such terms and conditions as it may deem proper, and in any
such event all rights, powers, privileges and remedies given to

pr vested in the Builder hereunder shall inure to the benefit

pf, vest in and may be exercised by and for the benefit of the
transferee, assignee, pledgee or participant, or for the use and
oenefit of the proper parties in interest, to the extent specified

in su¢h transfer, assignment, pledge or participation; provided,
|

$hall: subject any such transferee, assignee, pledgee or partic-

ipant to, or relieve the Builder from, any obligation as to the

[

¢onstruction, delivery.or warranty of the Equipment or any
indemnity or any other duty, obligation or liability of the

Buildér hereunder.

In case of assignment of this Agreement by the Builder

qQr otﬁer assignor, prompt written notice of such assignment shall

he giéen by the Builder or the assignor to the Buyer, and the

Buyer shall be protected by the Builder or the assignor in any

payments made hereunder to the Builder or the assignor prior
|

to notice of such assignment. Upon receipt of notice from the
Builder or assignor of any such assignment, the Buyer will
thereafter pay to the assignee specified in such notice, to

the extent specified in such assigpment, all amounts payable

-21-
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1

to the Buyer hereunder after receipt of such notice.

( In the event of any assignment prior to the completion
of aélivery of all the Equipment, the Buyer will deliver to
the}assignee of the Equipment, at least five business days
priér to each Closing Date, in four counterparts (except for
the bill of sale, an original and three conformed copies or
rep%oductions of which may be delivered) all documents required
by ﬁhe terms of such assignment to be delivered to the assignee
in éonnection with such settlement.

1 The Buyer expressly represents, for the purpose of
assﬁrance to any person, firm or corporation considering the
pufchase of all or any of the rights of the Manufaéturer under
thiséAgreement and for the purpose of inducing such purchase,

that in the event of such purchase and of the assignment of

this;Agreement or of all or any of the rights of the Manufacturer

| hereunder, the rights of the assignee or assignees to the entire

unpaid purchase price or such part thereof as may be assigned,

1

together with interest thereon payable hereunder, as well

as aﬁy other rights hereunder which may be so assigned, shall
not Be subject to any suit or action or to any defense, setoff,
counﬁerclaim or recoupment whatsoever, arising out of any

breach of any obligation of the Builder'in respect of the

Equipment or the manufacture, construction, delivery, or
warranty thereof, or in respect of any indemnity herein contained,

por subject to any suit or action or to any defense, setoff,

counterclaim or recoupment whatsoever arising by reason of

any other indebtedness or liability at any time owing to the
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Buyer by the Builder. Any and all such bbligations, howsoever
aris@ng, shall be and remain enforceable by the Buyer against
and only against the Builder. The provisions of this paragraph
may %e relied upon by any such assignee or assignees as a
contﬁnuing'offer by the Buyer to waive any remedies which it
ﬁigqt otherwise have to enforce any and all such obligations of
the Builder as against such assignee or assignees, which offer
may %e accepted by such assignee or assignees by payment to the
assignor of the consideration for the purchase and assignment
of this Agreement or of some or all of the rights hereunder

and £y giving notice of such assignment to the Bﬁiér.
' In the event of any such sale and assignment of title
tb any of the Equipment and of the Manufacturer's rights
hereﬁnder in respect thereof, the Buyer shall, whehever
requ%sted by such assignee, cause each unit of the Equipment
to bh marked on each side, by appropriate stencils or markings,
so a? to indicate title of the assignee to such unit, sﬁch marking
to cgntain such words or legend as shall be specified by said
assibnee. The cost of such markings upon the first assignment
shalp be borne by the Builder, upon the first reassignment of
all fhe Equipment shall be borne by the Buyer, ancd upon succeeding
assiénments shall be borne by the respective assicnees.

v The term "Manufacturer," Whenever used in this Agreement,
means, before any assignment of any of its rights hereunder,

THRALL CAR MANUFACTURING COMPANY, and any successcr Or successors

for the time being to its manufacturing properties and business,
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aﬁd,gafter any such assignment, both any assignee or assignees
for ;he time being of such particular assigned rights as
regaéds such rights, and also any assignor as regards any
righés hereunder that are retained and excluded from any
assignment;.and the term "Builder," whenever used in this
Agregment, means, both before and after any such assignment,
THRAAL CAR MANUFACTURING COMPANY, and any SuccesSsoOll Or Successors
for éhe time being to its manufacturing properties and business.
; 1f this Agreement shall have been assigned by the
Buil?er and the assignee shall not make payment to the Builder
withfreépect to units of Equipment as provided in the
instéument making such assignment, the Builder will promtly
notiﬁy the Buyer of such event and if such payment shall
not #ave been previously paid by the assignee, the Buyer will,
not iater fhan ninety days after the date such payment was
due,?pay or cause to be paid to the Builder, the aggregate
purchase price of such units, together with interest from
the Qate Such payment was due to the date of payment by the
Buyef at the lowest prime rate of interest charged by leading
st. iouis, Missouri, banks on the date such paYment was due..
i 12, SUCCESSORS TO, AND ASSIGNMENTS BY, THE BUYER.
The Buyer hereby represents and warrants that its execution
of this_Agreement and its assumption and undertaking.of the
obliéations, duties, and liabilities hereof, have been expressly
authbrized and that all ﬁhe obligations“then existing or to
accrue of the Buyer under this Agreement, shall be assumed

[

by any person or corporation acquiring title to or possession
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of the railways and properties of the Buyer, and that upon:
any sale, lease, transfer, or assignment of said railways or
progerties, any person or corporation acquiring title thereto
or éossession-thereof shall also, as a condition 0 such
achisiﬁion, be bound by all such obligations.

| The Buyer shall not assign or transfer this Agreement
or ény of its rights hereunder or transfer or lease the Equipment
or any unit'thereof (except to a person or corporation acquiring
tit%e to or possession of substantially all the railways and
proﬁerties of Iliinois‘Terminal Railroad Company as provided
in Ehe next preceding paragraph), and shall not cause or permit

any unit of the Equipment to be pledged or held for any debt

‘or obligation owing by the Buyer or to be in any manner

encu@bered,_without the written consent of the Manufacturer

first had and obtained.

! The %erm "Buyer," whenever used in this Agreement means,
before any assignment or transfer of the rights of the Buyer .
hereunder as herein provided, the Buyer, its successors and
assigns, and after any such assignment or transfer shall include
any gssignee or transferee thereof, except only insofar as
the Manufacturer may specifically, in writing, relieve the
Buyef or any such assignee or transferee from the obligations
hereof.

| 13. DEFAULTS. In case the Buyer

(a) shall make default in the payment of any

sum payable by the Buyer as herein providgd for

and shall remain in default for more than ten days
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after payment thereof shall have become due and
I

payable; or
(b) shall make or suffer to be made any

unauthorized assignment or transfer of this
Agreement or of any interest herein or of its
. rights or interest in any of the Equipment or

any unauthorized lease thereof, or any thereof, or

except as herein authorized shall part with the
l

' possession of the Equipment, and in any such

I event shall fail or refuse either to cause such

( assignment or transfer or lease to be cancelled

i effectually as to any such assignee, transferee

% or lessee and all others having any interest

2 therein or to recover possession of such Equipment

iwithin 30 days after the Manufacturer shall have

' demanded in writing such cancellation or the
. recovery of possession of such Equipment; or

(c) shall fail or refuse, for more than
3

' 30 days after the Manufacturer shall have

'demanded in writing the performance thereof,

lto comply with any other of the terms and

:covenants of this Agreement to be kept and

iperformed by the Buyer or to make provision
satisfactory to the Manufacturer for such compliance;
tHen, in any such case (in this Agreement sometimes called
events of default), the Manufacturer aﬁ its option may by
notice 'in writing delivered to the Buyer, declare to be due
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andlpayable forthwith any indebtedness in respect of the
purciase price of the Equipment; and thereupon the entire
amount of such indebtedness shall become and shell be due

and anable immediately without further demand together with
inte?est thereon accrued and unpaid to such date of‘declaration,
and thereafter the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest, from the date
of sﬁch declaration, to the extent permitted by law, at the
ber annum rate of 2% above prime computed as provided in
Section’Z hereof; and the Manufacturer shall thereupon be
enti#led to recover judgment for the entire amount so payable
by the Buyer with interest thereon as aforesaid and te collect
such judgment out of aﬁy property of the Buyer wherever
situéted. Any and all money so collected by the Manufacturer
shall be applied by it as hereinafter in Section 14 of this
Agreement provided. .

‘14. REMEDIES. The Buyer covenants that, in case of the

happening of'any such event of default, the Manufacturer by

its agents may also take possession of all or any of the
Equip%ent wherever the same may be found and for that purpose
énter upon the railroads and premises of the Buyer or any
Affiliate and withdraw the same from said railroads and
premiees, using and employing in connection with such withdrawal
dny supplies, services and aids and any available trackage and
gther facilities or means of the Buyer or any Affiliate, with

qr wiﬁhout process of law, retaining all payments which up

o that time may have been made hereunder for the Equipment

! -27-
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and otherwise, and shall be entitled to collect, receive and
retain all unpaid per diem, mileage or other charges of any
kind;éarned by the Equipment or any thereof, and may lease

the Equipment or any thereof, or, with or without retaking
posséssion thereof (but only after making the declaration
provided for in Section 13 hereof), may sell thevsame or

any theréof as far as may be necessary to realize the balance
remaining to be paid by the Buyer under this Agreement, free
from any and all claims of the Buyer at law or in equity, in‘
one lot‘and as an entirety or in separate lots, at public or
privéte sale, after at least 15 days prior written notice

to the Buyer, and with or without any other notice or advertisement,
for c¢ash or upon credit, in its discretion, and may otherwise
procéed to enforce its rights in the manner provided by this
Agreement.

! In case fhe Manufacturer shall rightfully demand possession
of tﬁe Equipment in pursuance of this Agreement and shall
reasbnably désignate a point or points upon the railroad of

the buyer or any Affiliate, for delivery of the Equipment to
it, £he Buyer shall, at its own expense, forthwith and in the
usual manner, cause the Equipment to be moved to such point

or points on said railroad as shall be désignated by the
Manufacturer and shall there deliver the same or cause the same
to b; delivered to the Manufacturer; or, at the option of the

Manufacturer, the Manufacturer, at its fisk, may keep the

Equipment on any of the lines of railroad or premises of the
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Buyer;or any Affiliate until the Manufacturer shall have leased,

sold ér otherwisé disposed oflthe same, and for such purpose
the Bﬁyer agrees to furnish without charge for rent or storage
the necessary facilities at any point or points selected by
the Manufacturer reasonably convenient to the Buyer."‘It is

herepy expressly covenanted and agreed that the covenants in

this jparagraph contained are of the essence of this Agreement
and that upon application to any court having jurisdiction

in tﬂe premises the Manufacturer shall be entitled to a decree
agaiést the Buyer requiring the specific performance thereof.

The'Buyer hereby waives any and all claims against the

Manufacturer and its agents for damages of whatever nature in

,reasénable manner.

i Any such sale or sales may be held or conducted at such
place or places and at such time or times as the NManufacturer
may %pecify,lor as may be required by law, and in general in
such'manner as the Manufacturer may determine, but so that

the Buyer may and shall have reasonable opportunity to bid at
such sale.

f In the event of a sale or other disposition of the
Equipment or any thereof as herein provided it shall not be
necessary to have the Equipment or any thereof present at
such place or places where such sale or other disposition may
be made. At any such sale or sales or other disposition, the

Man?facturer may become the purchaser of the Equipment or any

thereof, and in settlement for the purchase price shall be

| ~29-
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entitied to have credited on account thereof the sums then due
to thé Manufacturer by the Buyér under this Agreement.

; Upon sugh taking possessioh or lease or sale of the
Equipment the Buyer shall, unless it shall be the purchaser

At suéh sale, cease to have any rights or remedies in respect

O f thé Equipment under this Agreement, and all such rights and
remedies shall be deemed thenceforth to have been waived and
surrendered by the Buyer, and no payments theretofore made

by the Buyer for the Equipment or any thereof shall, in case

of the happening of any such event of default and such taking
possgssion, lease or sale by the Manufacturer, give to the

Buyer, unless it shall be the purchaser at such sale, any

legaf or equitable interest or title in or to the Equipment

or aﬁy thereof or anyv cause or right of action at law or

in equity with respect to the Equipment against the Manufacturer.
No sﬁch taking possession or lease or sale of the Equipment by

the ﬁanufacturer shall be a bar to the recovery by the Manufacturer
from,the Buyer of any unpaid balance of the purchase price of

the Equipment, and the Buyer shall be and remain liable for

the ;ame, until such sums shall have been realized as with

the ﬁroceeds of the lease or sale of any or all of the Equipment
shall be sufficient for the discharge and payment in full of

all sums payable by the Buyer under any of the provisions of
this;Agreement.

' If in case of the happening of any such event of default

the Manufacturer shall exercise any of the powers conferred

upén‘it by this Agreement, all payments made by the Buyer to
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the Manufacturer under this Agreement after such event of
default, and the proceeds of any judgment collected by the.

Manufacturer from the Buyer hereunder, and the prcceeds of

| every lease or sale by the Manufacturer hereunder of any of

the Equipment together with any other sums which may then be
held;by the Manufacturer under any of the provisicns of this
Agreement, shall be applied by the Manufacturer in the order of
prio&ity following, viz.: (a) to the payment of all proper
expenses (including counsel fees) incurred or advances made by
the Manufacturer in accordance with the provisions of this
Agreément, including the expense of any retaking c¢f the

wholé or any part of the Equipment and éll expenses of the
custody and of any lease or sale thereof, and (b) to the

paymgnt of all sums of money due and payable to the Manufacturer
under the provisions of this Agreement, including any taxes,
asseésments or governmental charges paid by or imposed upon

the Manufacturer in respect of the Equipment. After all such
paymgnts shall have been made in full the fitle to any of the
Equiﬁment remaining unsold shall be conveyed by the Manufacturer
to the Buyer, or otherwise as it may direct, free from any
further liabilities or obligations to the Manufacturer hereunder.
If, ?fter applying as aforesaid all such sums of money realized
by the Manufacturer, there shall remain any amount due to the
Manufacturer under the provisions of this Agreement, the

Buye; agrees to pay the amount of such deficit to the Manufacturer.
If, after applying as aforesaid all such sums of money realized

by the Manufacturer, there shall remain a surplus in the
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posseésion of the Manufacturer, such surplus shall be paid to
the Buyer, or otherwise as it may direct in writing.

-The remedies in this Agreement provided in favor of the
Manufécturer shall not be deemed exclusive, but shall be
éumulétive, and shall be in addition to all other rzmedies in
its févor existing at law or in equity.

! Tﬁe foregoing provisions, however, are subject to the
condi?ion that if, at any time after any indebtedness in

respeét of purchase price shall have been declared due and

payabie as provided in this Agreement, all arrears of

installment payments with interest as hereinabove provided

and the expenses of the Manufacturer and all other sums which
shalllhave become due and payable by the Buyer under this
Agreeﬁent (other than the unpaid installments which shall not

at thé time have matured according to their terms) shall have

been paid by the Buyer before any lease or sale by the Manufacturer
¢f any of the Equipment, and every other default in the observance
or petformancé of any covenant or condition of this Agreement
shalljhave been made good or secured to the satisfaction

of the Manufacturer or provisions deemed by the Manufacturer

Lo beéadequate shall have been made therefor, then and in
averyisuch case the Manufacturer shall waive'the default by

reason of which the unpaid balance of the purchase price

of the Equipment shall have been declared and become due and
payable and shall waive the consequences of such default, but

no such waiver shall extend to or affect any subsequent default

br impair any right consequent thereon. '

Neither such retaking possession or any lease or sale
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of the Equipment by the Manufacturer nor any aétion or failure
DT omission to act on the part of the Manufacturer against the
Buyer:or with respect to the Equipment nor any delay or
Fnduléence grgnted to the Buyer by the Manufacturer shall
hffect the obligations of the Buyer under this Agreement.

| .
i The filing by the Buyer, or the creditors of the Buyer,
of agy petition for reorganization or debt adjustﬁent affectiné
the dbligations of the Buyer hereunder under Section 77 of
the Bankruptcy Act or under any amendment or revision thereof
or uﬁder any other provision of the Bankruptcy Act as now or
hereéfter existing or under aﬁy other statﬁte, or any voluntary
assiénment or transfer of the Buyer's interest in and under
thiszgreement (except as specifically authorized hereby), or
any involuntary transfer of such interest by bankruptcy or
by tﬁe appointment of a receiver or trustee or by exeéution or
by aﬁy judicial or administrative decree or process or otherwise,
shall be deemed a breach of this Agreement and a default
hereunder unless such petition shall be dismissed or such
assignment, transfer, decree, or process shall be nullified,
stayéd or otherwise rendered ineffective (but then only so
long;as such stay or ineffectiveness shall continuve), within
30 déys from the filing or other effective date thereof or
unless any such receiver or trustee shall within 30 days from
the date of his appointment pursuant to due authority of the
couft appointing him duly assume and agree, in writing, to pay
or ﬁerform each and all of thé obligations and covenants of

the Buyer hereunder in such manner that such obligation shall
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have the same status as obligations incurred by such receiver

or trdstee; and upon any such default the Manufacturer may

glect to declare the entire unpaid balance of the purchase price
immediately due and payable as hereinbefore provided and may
thereupon forthwith retake possession of the Equipment or

any tﬁereof and exercise and enforce any.and all other remedies
as prévided by Section 13 hereof and thié Section 14.

! The Buyer will pay all reasonable expenses, including
éttorﬁeys' fees, incurred by the Manufacturer in enforcing

jts rémedies under the terms of this Agreement. In the
avent:thatuthe Manufacturer shall bring any suit to enforce

Any of its rights hereunder and shall be entitled to judgment,
then in such suit the Manufacturer may recover reasonable
expenses, including attorneys' fees, and the amount. thereof
shall be included in such judgment.

' In the event of assignments of interest hereunder to

mofe fhan one assignee, each such assignee shall be entitled

to e#ercise all rights of the Manufacturer hereunder in

respect of the Equipment assigned to such assignee, irrespective
of any action or failure to act on the part of any other
assignee.

‘ 15, APPLICABLE STATE LAWS. Any provision of this Agreement
prohibited by any applicable law of any State, or which by

any gpplicable law of any State would convert this Agreement
into' any instrument other than an agreeﬁent of conditional

sale, shall as to such State be ineffective, without modifying

the remaining provisions of this Agreement. Where, however,
i
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the conflicting provisions of any applicable State law maf be
waived they are hereby waived by the Buyer to the full extent
permitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

§ Except as otherwise provided in this Agreement, the
Buyer, to the full extent permitted by law, hereby waives
all statutory or other legal requirements for any notice of
any kind, notice of intention to take péssession cf or to
sell, the Equipment, or any suit thereof, and any other
requirements as to the time, place and terms of sale thereof,
any pther requirements with respect to the enforcement of the
Manuﬁactufer's rights hereunder and any and all rights
of redemption.

16. EXTENSION NOT A WAIVER. Any extension of time granted
by the Manufacturer to the Buyer for the payment of any sum
due under this Agreement, whether that extension be for an
1ntermed1ate payment or for final payment, shall apply to the
partlcular 1nstance only, and shall not be deemed a waiver of

the title of the Manufacturer reserved hereunder nor any of
its ;ights and remedies hereunder or otherwise existing.

| 17. RECORDING. The Buyer with all convenient speed
wiilfcause this Agreement and all supplemental agreemeﬁts which
may be executed under the terms of this Agreement or any
assiénmént hereof or thereof to be filed with the Interstate

Commerce Commission for recordation in accordance with Section

120c of the Interstate Commerce Act, as amended, and the fules

and regulations thereunder approved and prescribed by said




I
I
i
I
|

:
|
)

Commission, and from time to time, in addition to such

recordation, or in lieu thereof, in such other place or
i _
placés as may be reasonably requested, or consented to, by
1
the Panufacturer, so that this Agreement and all said other

instiuments may at all times be duly filed, registered, docketed

l . . '
or recorded, in such manner and in such places as to comply

. .
with;all applicable laws in order to publish notice of and to
protéct the Manufacturer's title to the.Equipment, and from
time| to time will execute any and all further instruments
that}reasonably shall be requested by the Manufac?urer-for
suchépublication and protection of title; and the Buyer will
p;ombtly.furnish to the Manufacturer certificates, or other
evid%nces satisfactory to the Manufacturer, of such filing,
regigtration, docketing and recording.

|
| 18. PAYMENT OF EXPENSES. The Buyer shall pay all costs,

char@es and expenses (except counsel fees of the Euilder)

inciﬁent to the printing, execution, filing, registering,

dockgting and recording of this Agreement and of the first

assignment of any interest of the Builder in this Agreement,
and.;ll such costs, charges and expenses in connection with any
inst%ument supplemental hereto or amendatory herecf and of any
decl?ration of the payment in full of the purchase money due
here?nder. In addition, the Buyer will pay all reasonable
cost% ahd expenses of the first assignee of this Agreement

incurred in connection with such first assignment and payments
!

a
to the Builder by such first assignee.

!
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19. EXECUTION OF COUNTERPARTS. This Agreement may be

simultaneocusly executed in two or more counterparts, each of
| _

whi%h so executed shall be deemed to be an original and, such

couﬁterparts'together, shall constitute but one and the saﬁe

agr%ement, which shall be sufficiently evidenced by any suchb

oriéinal counterpart. Although this Agreement is dated for

convenience as of February 15, 1973, the actual date or dates

of execution hereof by the parties hereto is or are, respectively,
|

the;date or dates stated in the acknowledgments hereto annexed.

! 20. SECTION HEADINGS. All section, paragraph, or division
hea@ings are inserted for convenience only and shall not
| ' ,
affect any construction or interpretation of this Agreement.
\ :

21, MODIFICATION OF AGREEMENT. This Agreement of

c0n¢itional sale constitutes the entire agreement between the

|
Buyer and the Manufacturer with respect to the sale of the

Equipment. No variation or modification of this Agreement,

and no waiver of any of its provisions or conditions, shall
! _

be Yalid unless in writing and signed by the duly authorized

officers of the Manufacturer and Buyer.

!

| 22. LAW GOVERNING. The terms of this Agreement and

| :

allirights and obligations hereunder shall be governed by the
|

1aw$ of the State of Missouri; provided, however, that the

parties shall be entitled to all rights conferred by Section

20c iof the Interstate Commerce Act.

23, NOTICE. Any notice hereunder to the Buyer shall be

deemed to be properly served if delivered or mailed to the Buyer

at le North 12th Street, P. O. Box 7282} St. Louis, Missouri

|
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53177} or at such other address as may have been furnished in

: writihg to the Manufacturer by the Buyer. Any notice hereunder

|
fo the Builder shall be deemed to be properly served if delivered

or ma#led to the Builder at P. O. Box 218, Chicago Heights,
[llin;is 60411; with a carbon copy to Carroll, Connellyb&
Hartiéan; 1 North LaSalle Street, Chicago, Illinois 60602, or at
such %ther address as may have been furnished in writing to the
buyer}by the Builder. Any notice hereunder to any assignee

o} th% Manufacturer or of the Buyer shall be deemed to be
prope%ly served if delivered or mailed in writing to such
assig%ee at such address as may have been furnished in writing
Lo thé Buyer or the Manufacturer, as the case may be, by such

!
assighee.
! IN WITNESS WHEREOF, THRALL CAR MANUFACTURING COMPANY,

has céused these presents tc be executed and its seal to be
affix%d by its duly elected and authorized officers pursuant
Lo 1a%ful resolutions; and Illinois Terminal Railrcad Company
has c%used these presents to be executed and its seal to be
affix%d by its duly elected and authorized officers pursuant
Lo la%ful resolutions, all as of the day, month and year first

hbove! written.

|
|
! THRALL CAR MANUFACTURING COMPANY
|
|

| By /S/ Ce He Wright
(SEAL) Vice President
Illegible

pssistant Secretary ILLINOIS TERMINAL RAILROAD COMPANY

(SEAL) ~ By /S/ Ee Be Wilson
ATTEST: , President

/S/ Hs Ds Johnson :
Eecretary -
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STATE OF ILLINOIS )

: ) 8S:
COUNTY OF COOK )

| On this _19th day of March , 1973, before me
persdnally appeared Ce He Wright , to me personally

known, who in my presence executed the foregoing instrument
|
|

on b%half of THRALL CAR MANUFACTURING COMPANY on this date

and w:ho being by me duly sworn, says that he is a Vice President

f
of THRALL CAR MANUFACTURING COMPANY, that one of the

t

sealé affixed to the foregoing instrument is the corporate

sealéof said corporation, that said instrument was signed and
I

sealed on behalf of said corporation by authority of its
v ] )

|
Boarq of Directors and he acknowledged that the execution of

the ﬁoregoing instrument was the free act and deed of said

corpération.
|
f v /S/ Denna L. Knez
| Notary Public’
|
j My Commission Expires:1/7/77 .
(SEA%)
|
STATE OF MISSOURI )
_ § : ) 8S:
CITYiOF ST. LOUIS )
|
| On this 22nd day of _ Merch , 1973, before me
persc:jnally appeared E. Bs Wilson ' tb me personally

known, who in my presence executed the foregoing instrument

on b%half of ILLINOIS TERMINAL RAILROAD COMPANY on this date
!
and who being by me duly sworn, says that he is President of

ILLIﬁOIS TERMINAL RAILROAD COMPANY, that one of the seals
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affixed to the foregoing instrument is the corporate seal

of said corporation, that said instrument was signed and

sealed on behalf of said corporation by authority of its Board

of Qirectors and he aéknowledged that the execution of the

forégoing instrument was the free act and deed of said

corporation.
|
! /S/ John We Horan
Notary Public
| My Commission Expires: 1/3/7h .
(SEAL) .

|
{
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|
I
|
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E AGREEMENT AND ASSIGNMENT, dated as of February 15, 1973,

betwéen THRALL CAR MANUFACTURING COMPANY, a corporation organized

unde£ the laws of the State of Delaware, with an office and

placé of business in Chicago Heights, Illinois (hereinafter

calléd Builder), and MERCANTILE TRUST COMPANY NATIOQONAL ASSOCIATION,
i

a na#ional banking association, with offices at 721 Locust Street,

St. Louis, Missouri 63101 (hereinafter called the Assignee),

i WITNESSETH:

f WHEREAS, Builder and Illipois Terminal Railroad Company,
a co#porétion of the State of Delaware,-hereinafter called the
Buye%, entered into a Conditional Sale Agreement, dated aé of
Febrﬁary 15, 1973, hereinafter called the Conditional Sale

Agre%ment, with respect to 50 new 100 ton capacity 52'6" Gondola

\

cars} said cars being hereinafter together called the Equipment,

all as more particularly described therein, a counterpart of

the éonditional Sale Agreement being prefixed hereto,
|

; NOW, THEREFORE, this Agreement and Aséignment witnesseth

that, in consideration of the sum of $1.00 and other good and

valu%ble consideration paid by the Assignee to Builder, the
receipt of which is hereby acknowledged, as well as of the

mutuél covenants herein contained:
? (1) Builder hereby sells, assigns, transfers and sets

over! to the Assignee, its successors and assigns, all the
, g

right, title and interest of Builder under Conditional Sale
| .

Agreement (except the right to manufacture the Equipment
|

|




|
|
|

and #he right to receive the payment specified in the feurth
sentence of Section 1(A) and in the last paragraph of
Section 11 thereof and reimbursement for taxes paid or
incu%red by the Builder as provided in Section 4 thereof),
togeéher.with all Builder's powers, privileges, immunities
and ﬁemedies thereunder, and all the right, title and interest
of Builder in and to each unit of the Equipment when and as
manufactured and delivered and accepted by the Buyer and upon
paymént by the Assignee to Builder of the amounts required to be
paid| pursuant to Paragraph (7) hereof, and in and to any and
all amounts which may be or become due and owing by the Buyer
to Builder under the Conditional Sale Agreement on account of
the deferred purchase price of the Equipment and interest to

|
be paid thereunder and in and to any other sums becoming due
unde# the Conditional Sale Agreement (other than those herein-
above excluded), witnout any recourse, however, to Builder for
or on account of any failure of payment or compliance with
any 4f the terms or provisions of said Agreement on the part
of tge Buyer. In furtherance of the foregoing assignment and
tran%fer, Builder hereby authorizes and empowers the Assignee,

in such manner and at such times as the Assignee may deem
!

advieable, in the name of Builder or in the Assignee's own name
or in the name of the Assignee's nominee, to ask, demand, sue
for,;collect, receive and enforce, any and all sums to which
the éssignee is or may become entitled under this Agreement

and Assignment and compliance by the Buyer with the terms and

l
agreements on the part of the Buyer to be performed underxr

|
|
|
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theéConditional Sale Agreement, but'without expense and
1ia£ility to Builder and for the sole benefit of he Assignee.
. (2) Builder warrants that at the time of delivery to
theiBuyer under the Conditional Sale Agreement it will have
1eg§l title to each unit of the Equipment and good right to

{
sell the same and the title to such unit will be free of all

claims, liens and encumbrances of any nature except only the

rights of the Buyer under the Conditional Sale Agreement; and

Buiider further agrees that it will defend the tifle to such
| .

unit against the demands of all persons whomsoever based on

claims originating prior to the delivery of such unit by
i , ;

Builder to the Buyer; all subject, however, to the provisions
|

of the Conditional Sale Agreement and the rights of the Buyer

theﬁeunder. Builder agrees that it will not make delivery of

any unit of the Equipment to the Buyer until the Conditional

i

Salé Agreement and this Agreement and Assignment have been

filéd and recorded as provided in Paragraph (7) (d) (iii) hereof.
| o ,
| (3) Builder agrees that this Agreement and Assignment

wilI not transfer to or impose upon the Assignee or in any
|

wayiaffect or modify (a) Builder's obligation to construct the

i v

Equipment in accordance with its specifications and drawings
i

as set forth in Section 1 of the Conditional Sale Agreement,
| v

and jas warranted in the Conditional Sale Agreement, or

(b)iBuilder's obligations to indemnify the Buyer against and
1

savé and keep the Buyer harmless from loss and expense

res@lting from patent claims and other claims, all as set

forth in Section 10 of the Conditional Sale Agreement, or



(c) Bﬁilder's assumption of risk with regard to the Equipment

untii delivered to and accepted by the Buyer, as set forth in
Sect&on 1 (C) of the Conditional Sale Agreement, the said
oblibations to be and remain enforceable against and only

agaihst Builder as provided in the Conditional Sale Agreement.

|
i (4) Builder will indemnify the Assignee against and
‘ _

savejand keep the Assignee harmless from all expense, loss

!
or damage incurred or sustained by the Assignee by reason

of ahy defense, setoff or counterclaim of the Buyer, based

!
on any indebtedness or liability at any time owing to the
| . .

Buye? by Builder, in any suit or action brought by the Assignee

I
under the Conditional Sale Agreement. Except in cases of
|

designs, and articles and materials specified by the Buyer
andgnot manufactured by Builder, Builder agrees to indemnify

andisave harmless the Assignee against any and all liability,

clalgs, costs, charges and expenses, including royalty payments
and counsel fees, in any manner imposed upon or accruing against

| ! . .-
the Assignee or its successors or assigns because of the use
|

in or about the construction or operation of the Equipment,

i
or any unit thereof, of any design, article or material which

infﬁinges, or is claimed to infringe, on any patent or other

!
right. The Assignee will give notice to Builder of any suit

or ﬁroceeding by the Assignee herein described, and will move
l

or ﬁake other appropriate action to strike any defense, setoff

or dounterclaim asserted by the Buyer, and if the Court or

!

othér body having jurisdiction in such suit or proceeding
i
|
|



i

|
denigs such motion or other action and accepts such defense,
seto%f or_counterclaim as a triable issue in such proceeding,
the %ssignee will ndtify Builder thereof and Builder will
theréafter be‘given the right by ﬁhe Assignee, at Builder's
expe?se, to settle or defend such defense, setoff or counterclaim.

; (5) Builder covenants and agrees that it will construct
the %quipment in full and complete accordance with the
Condgtional Sale Agreement and that it will deliver the same
to tke Buyer under and pursuant to the Conditional Sale Agreement
freegof all claims, liens and encumbrances and in accordance
withéthe provisions of the Conditional Sale Agreement; and that,
notwgthstanding this Agreement and Aésignment, it will perform
and fully comply with each and all the covenants &and conditions
of the Conditional Sale Agréément, set forth to be performed
and bomplied with by Builder.

i Builder covenants and agrees that, at thé time of delivery
of %ach unit.of the Equipment to the Buyer, there will be plainly
andédistinctly marked on each side thereof stencil or markings

beaﬁing the following words plainly and distinctly marked

on %ach side of such unit in letters not less than one-half
incﬁ in height:

! "Mercantile Trust Company N.A., Owner."

i (6) Builder covenants and agrees with the Assignee,

its ;successors and assigns, that, upon request of the Assignee,
{ .
its ‘'successors and assigns, Builder will execute any and all
instruments which may be necessary or proper in order to
i

discharge of record the Conditional Sale Agreement or any other
| | ~5-
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xnstrumént evidencing any interest of Builder fherein or in the

Equipment.

(7) The Assignee will pay to Builder on the Closing

Date kas defined in the Conditional Sale Agreement) with

respect to each Group (as defined in the Conditional Sale

Agreement) an amount equal to the total deferred purchase price

(as defined in the Conditional Sale Agreement) of such Group,

provided that there shall have been delivered to the Assignee

at least five business days prior to the Closing Date with
respect to such Group in four counterparts (except for the
bill of sale for such Group, an original and three copies of
which shall be delivered) the following documents, in form
and substance satisfactory to the Assignee:

| (a) A bill of sale from Builder to the Assignee
confirming in the Assignee title to the Equipment
for which settlement is being made and warranting
that, at the time of delivery to the Buyer under
and pursuant to the Conditional Sale Agreement, said
title was free and clear of ali.claims, liens and
encumbrances of any nature, except only the
rights of the Buyer under the Conditional Sale
Agreement;

‘ (b) A certificate or certificates of acceptance
signed by an authorized representative of the Buyer
stating that the Equipment for which settlement is
being made has been delivered to and accepted by

him on behalf of the Buyer as conforming in all




respects to the requirements and provisions of the.
Conditional Sale Agreement, and further stating
that there has been plainly and distinctly placed
stencil or markings on each side of each unit of such
Eqﬁipment, bearing the following words plainly and
distinctly marked on each side of such unit in letters
not less than one-half inch in height:

"Mercantile Trust Company N.A.; Owner."

(c) Builder's invoice covering the Equipment
for which settlement is being made accompanied by or
having endorsed thereon a certificate by the Buyer
as to the correctness of the price stated in such
invoice;

(d) An opinion of counsel for the Buyer
stating that (i) the Conditional Sale Agreement
has been duly authorized, executed and delivered
and is a valid and binding instrument enforceable
in acéordance with its terms, (ii) this Agreement
and Assignment has been duly authorized, executed
and delivered and is a valid and binding instrument
enforceable in accordance with its terms, (iii) the
Conditional Sale Agreement and this Agreement
and Assignment have been duly filed and recorded
with the Interstate Commerce Commission in accordance
with Section 20c of the Interstate Commerce Act and
no other filing or recordation is necessary for the

protection of the rights of the Assignee in any State




of the United States of America or the District of
Columbia, (iv) the Assignee is vested with all the
right, title and interest of Builder in and to the
Conditional Sale Agreement purported to be assigned
to the Assignee by this Agreement and Assignment,
(v) title to the Equipment for which settlement

is being made is validly vested in the Assignee,
free of all claims, liens and encumbrances except
only the rights of the Buyer under the Conditional
Sale Agreement, (vi) no approval of the Interstate
Commerce Commission or any other goVernméntal |
authority is necessary for the execution and
delivery of the Conditional Sale Agreement, and
(vii) the Buyor is a duly organized and e#isting
corporation in good standing under the laws of

the state of its incorporation and has the power
and authority to own its properties and carry on
its business as now conducted;

(e) An opinion of counsel for Builder stating
that (i) Builder is a duly organized and existing
corporation in good standing under the laws of
Delaware and has the power and authority to own
its properties and to carry on its business as now
conducted, (ii) the Conditional Sale Agreement has
been duly authorized, executed and delivered by
Builder and is a wvalid instrument binding‘upon Builder

and enforceable against Builder in accordance with




its terms, except as such enforceability may be
limited by bankruptcy, insolvency or other laws
affecting the enforcement of creditors' rights,
'(iii) this Agreement and Assignment has been duly
éuthorized, executed and delivered by Builder and
is a valid instrument binding upon Builder and
enforceable against Builder in accordance with its
terms, except as such enforceability may be limited
by bankruptcy, insolvency or other laws affecting the
énforqement of creditors' rights, (iv) the Assignee
is vested with all the right, title and interest
of‘Builder in and to the Conditional Sale Agreement
purported to be assigned to the Assignee by this
Agreement and Assignment, and (v) title to the
Equipment for which settlement is being macle is
validly vested in the Assignee, and that such
; Equipment, at the time of delivery thereof to the
| Buyer'under and pursuant to the Conditional Sale
Agreement, was free of all claims, liené and
encumbrances except only the rights of the Buyer
under the Conditional Sale Agreement.
: It is understood and agreed that the Assignee shall not
be fequired'to make any payment (i) in respect of any Equipment
excluded from the Conditional Sale Agreement pursuant to
Secfion 1 thereof or (ii) at any time while an event of default,
or any event which with the lapse of time and/or demand provided

for in the Conditional Sale Agreement would constitute an




event:of,default, shall be subsisting under the Conditional
$ale Agreement.
(8) It is mutually agreed that the Assignee and any
assignee of the Assignee may assign, and/or sell participations
in, its rights, under the Conditional Sale Agreement, as a whole
pr injpart or in respect of all or any one or more of the units
o f Eqﬁipment, including the right to receive any payments
due or to become due to it from the Buyer thereunder in respect
of such units. . In the event of any such assignmenit, any such
subsequent or successive assignee or assignees shall, to the
extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligations ofvthe Assignee hereunder.
(9) Builder hereby:
(a) represents and warrants to the Assignee,
its successors and assigns, that the Conditional
Sale Agreement was duly authorized by it and lawfully
executed and delivered by it for a valid consideration,
that it has no reason to believe that the Conaitional
Sale Agreement is not a validy existing agreement,
binding upon the parties thereto in accordance with
its terms, and that assuming valid authorization,
execution and delivery by the Buyer, the Conditional
; Sale Agreement»is, insofar as Builder is concerned,
| .a valid and existing agreemenf binding upon
Builder and the Bﬁyer in accordance with its terms
and that it is now in force without amendment

thereto; and

~-10-




(b) covenants and agrees that it will from
time to time and at all times, at the request of
the Assignee or its sucessors or assigns, meke,
execute and deliver all such further instruments
of éssignment, transfer and assurance and do such
further acts and things as may be necessary and
appropriate in the premises, to give effect to
the provisions hereinabove set forth and more
perfectly to confirm the rights, titles and
interests hereby assigned and transferred to
the Assignee or intended so to be.

(10) This Agreement and Assignment may be simultaneously

executed in any number of counterparts, each of which so executed

|shall be deemed to be an original and,. such counterparts,

ltogether, shall constitute but one and the same instrument.

The Assignee agrees to deliver one of such counterparts to the
Buyer. Although this Agreement and Assignment is dated for
convénience as of February 15, 1973, the actual date or dates
of execution hereof by the parties hereto is or are,
respectively, the date or dates stated in the écknowledgments
hereto annexed.

(11) No delay in exercising, or failure to exercise or
partial exercise of any of the rights of the Assignee under
thisgAgreement and Assignment shall operate as a waiver thereof.

In no event shall any notice to or demand on Builder be

'deemed a waiver of any obligation of Builder to comply without

| notice or demand with all the tefms, conditions and agreements

! -1]-




hereiﬁ contained, or a waiver of ény riéht of the Assigneé to

take .further action as herein provided without notice or demand,
nor iﬁ any event shall any waiver or consent on the part of

the Aésignee be effective unless in writing, and then only

with ﬁespect to the specific instance for which the same is given.
(12) Each reference herein to the Assignee shall in

pvery instance, except where the context otherwise requires,

be deémed to include its successors and'assigns, in whose

favor the provisions hereof shall likewise inure; and all
provisions hereof shall be binding upon Builder and its successors
and assigns.

| (13) The terms of this Agreement and Assignment .and

ail rights and obligations hereunder shall be governed by

the laws of the State of Missouri; provided, however, that

| the parties shall be entitled to all rights conferred by

Section 20c of the Interstate Commerce Act.

IN WITNESS WHEREOF, Builder and the Assignee have caused
this instrument to be executed in their respective names by
their respective officers thereunto duly authorized, and their
respective corporate seals to be affixed, duly attested, as

of the day and year first above written.

THRALL CAR MANUFACTURING COMPANY

-(SEAL)
ATTEST: By /S/ Ce He Wright
. VVice President
Illegible

Assistant Secretary
‘ MERCANTILE TRUST COMPANY

(SEAL) NATIONAL ASSOCIATION, as Agent

. ATTEST:
By /S/ John Je Vallina
/S/' Je Re Skouby ~ Vice President

Imxosbamk Secretary .

-12-




STATE OF ILLINOIS )
) SS:
COUNTY OF COOK )

On this 19th day of March » 1973, before
me personally appeared Ce He Wright , to me

personally known, who in my presence executed the foregoing
instfument on behalf of THRALL CAR MANUFACTURING COMPANY on
this'date and who, being by me duly sworn, says that he is

a Vice President of THRALL CAR MANUFACTURING COMPANY,

that one of the seals affixed to the foregoing irx_strument is
the éorporate seal of said corporation, that said instrument
waé signed and sealed on behalf of said corporation by authority
6:6 its Board of Directors and he acknowledged that the execution

of the foregoing instrument was the free act and deed of said

corpbration.
| ____/s/ Denna L. Knes
Notary Public
| My Commission Expires: 1/7/77 .
(SEAL)

STATE OF MISSOURI )
: ) ss:
CITY‘OF ST. LOUIS )

On this 27th day of March « 1973, before
me personally appeared John J« Vallina , to me

persbnally known, who in my presence executed the foregoing
instrument on behalf of MERCANTILE TRUST COMPANY MATIONAL

ASSOCIATION on this date and who, being by me duly sworn,

'says that he is a Vice President of MERCANTILE TRUST COMPANY

NATIONAL ASSOCIATION, a national banking association, and

-13-
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that one of the seals affixed to the foregoing instrument is
the corporate seal of said association, that said instrument
was signed and sealed on behalf of said association by authority

hf its Board of Directors and he acknowledged that the execution

bf the foregoing instrument was the free act and deed of said

association.

/S/ Florence M. Gerdel
Notary Public

(SEAL)
My Commission Expires:

October 2, 1975

ACKNOWLEDGMENT OF NOTICE
AND CONSENT TO THE ASSIGNMENT

Illinois Terminal Railroad Company hereby acknowledges
due notice of and consents to the foregoing Agreement and
Assignment, a copy of which has been received by the undersigned

as 6f February 15, 1973.

Dated: March 27 , 1973,

ILLINOIS TERMINAL RAILROAD COMPANY

By /S/ Wme Ae Nelson, Jre.
Vice President
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