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: ) INTERSTATE COMMERCE COMMISSION
Dear Ms. Mergenovich: ‘ ’ P

/
. //T\V/ Enclosed for filing and recordation pursuant to former section -
20c of the Interstate Commerce Act, 49 U,S,C. §11303, are documents
relating to the railroad equipment described and marked in accord-
ance with the attached Schedule A. .

1. Security Agreement, Chattel Mortgage and Lease Agre€ment
- dated as of September 20, 1979 between Brae Corporation
and Citicorp Industrial Credlt Inc.

2. Agreement between Brae Corporation and American Grain and . -
Related Industries dated as of July 20, 1979,

3. Railroad Car Lease Agreement between Brae Corporation and |
American Grain and Related Industries dated as of July 20,
1979. e ,

4. Assignment Agreement between Brae Corporation and States
— Marine Corporation dated as of August 6, 1979

5. Lease Agreement between Brae Corporation and North Strat-
ford Railroad Corporation datéd as of April 21, 1978.

The names and addresses of the parties to the above transactions
are as ‘follows: : C o ame e

1. Security Agreement, Chattel Mortgage and Lease Agreement

ol
a. Lessor—-Mortéagor Brae Corpor.tion, Three Embarca—
dero Center, Suite 1760, San

Francisco, CA 94111
b. Mortgagee:%zﬁéa;*) Citicorp Industrial Credit, Inc.

44 Montgomery Street, San Fran-
cisco, CA 94104

2., Agreement between Brae Corporatlon and American Grain and Re-
, lated Industries: .
/



" Ms.

Mergenovich

:
)

-2~ September 24, 1979

Brae Corporation, Three Embarca-ézﬁa4ﬁalja7[
dero Center - Suite 1760, San

Francisco, CA 94111

Warrenton Railrocad, Post Office’
Box 518, Warrenton, NC 27519

American Grain and Related Indus-

tries, 1501 42nd Street, 2 Corpo-

rate Place, West Des Moine, IA

50265 7

Railroad Car Lease Agreement between Brae and AmerlcaARG agf

and Related Industries:

a. Lessor:

b. Lessee:

Brae Corporation, Three Embarca-
dero Center - Suite 1760, San
Francisco, CA 94111

American Grain and Related Indus-
tries, 1501' 42nd Street, 2 Corpo-
rate Place, West Des Moine, IA

50265

Assignment'Agreement between States Marine Corporation and

Brae Corporation:

Assignor:

.’, 4
Lessee:

States Marine Corporation, 280
Park Avenue, New York, NY 10017

Brae Corporation, Three Embarca-
dero Center - Suite 1760, San
Francisco, CA 94111

Genesee and Wyoming Railroad Com-

pany, 270 Greenwich Avenue, Green-
wich, CT 06830

Lease Agreement between North Stratford Corporation and Brae

Corporation:
a. Brae Corporation, Three Embarca-
dero Center -~ Suite 1760, San
_ Francisco, CA 94111
b. North Stratford Railroad Corpo-

ration, Post Office Box 275,
Beecher Falls, VT 05902

Please file and record the encloseéd documents, It is requested
that they be indexed in accordance with the names of the parties to

the transactions stated above, Please index and file under one pri-
mary number.



‘Ms, Mergenovich -3- September 24, 1979

Enclosed is a check payable to the Interstate Commerce Commis-
sion in the amount of $250, the prescribed fee for filing and re-
cordation of the enclosed documents,

Please return to the person presenting this letter your letter
confirming such filing and recordation, the fee receipt therefor
and all copies of the enclosed documents not required for filing.

Very truly yours,

Attorney for Brae Corporation.

mbm

Enclosures



(2)

(3)

Lessee/User

North Stratford
Railroad

AGRI

Genesse and
Wyoming
Railroad

CF Industries

SCHEDULE A

EQUIPMENT DESCRIPTION

Car Number and
Car Description

general purpose

box S
GNWR:<810305

through GNWR:
810344

covered hopper
cars
WAR 14000-14099

WAR 14230-14249

covered hopper
cars

NSRC: A00 through

NSRC: 424

covered hopper
cars

Quantity

25

120

40

100

Manufacturer

Rebuilt by
Railway Indus-
trial Services,
Inc.

National
Steel Car

National
Steel Car

Pillman



Interstate Commeree Commission

Blaghington, P.C. 20423 - 9/25/79

OFFICE OF THE SECRETARY

“Robert J. Corber,Atty.
Conner ,Moore & Corber
1747 Pennsylvania Avenue,N.W.
Washington, D.C. 20006

Dear )
Sir:

The enclosed document {(s) was recorded pursuant to the provi-

sions of Section 11303 of the Interstate Commerce Act,49 U.S.C.

11303, on at , and assigned re-

9/25/79 : n
recordation ﬁﬁmﬁér(s) 10:05am

10844 ,10844-A 10844-B qg44-C & 10844-D
Sincet

/ e i Fé }7.1 L/:w{yab

Agatha L. Mergehov1ch
Secretary

Enclosure (s)

SE-30
(7/79)
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INTERSTATF TOMMERCGE COMMISSION

September 9, 1986

Ms. Agatha Mergenovich, Secretary
Interstate Commerce Commission
12th & Constitution, Room 2215
Washington, D.C. 20423

Dear Ms. Mergenovich:

Enclosed for filing and recordation pursuant to the proviéions of 49 U.S.C. Section

11303 are the following documents:

It is requested that the following documents be filed and recorded under the names

of the parties as set forth below. In view of the fact that they relate to the Security
Agreement Chattel Mortgage and Lease Assignment dated as of September 20, 1979
between BRAE Transportation, Inc. (formerly BRAE Corporation) and Citicorp Capital

they be assigned the next available letter designations under that primary number.

1. One original and five copies of the LEASE AGREEMENT dated as of December 1,

g Investors previously recorded and assigned recordation number 10844, we request that

%
)

1984 between BRAE TRANSPORTATION, INC. as Lessor and SEABOARD SYSTEM
RAILROAD as Lessee. This document relates to 215 covered hoppers AAR Mechanical
Designation LO, marked SBD 252807 — 253013. The names and addresses of the parties
to the transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and SEABOARD SYSTEMS RAILROAD, 500 Water Street,
Jacksonville, F‘lorida 32202

2. One certified copy and five copies of the LEASE AGREEMENT dated as of June 15,
1985 between BRAE TRANSPORTATION, INC. as Lessor and DELTA
TRANSPORTATION COMPANY as Lessee. This document relates to 13 covered
hoppers AAR Mechanical Designation LO, marked CAGY 260426 - 260544. The names
and addresses of the parties to the transaction evidenced by the document described
above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San

Francisco, California 94111 and DELTA TRANSPORTATION COMPANY, P.O. Box
6000, Columbus, Mississippi 39701

FOQUR EMBARCADERO CENTER ¢« SAN FRANCISCO, CALIFORNIA 94111 « (415) 951-1500

4646L.21



Ms, Agatha Mergenovich, Secretary
September 9, 1986
Page Two

3. Two originals and five copies of the EIGHTH AMENDMENT AGREEMENT dated as
of April 9, 1986 between BRAE TRANSPORTATION, INC. and CITICORP INDUSTRIAL
CREDIT, INC. The names and addresses of the parties to the transaction evidenced by
the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and CITICORP INDUSTRIAL CREDIT, INC., 450
Mamaroneck Avenue, 3rd Floor, Harrison, New York 10528

4. Two originals and five copies of the NINTH AMENDMENT AGREEMENT dated as
of April 29, 1986 between BRAE TRANSPORTATION, INC. and CITICORP
INDUSTRIAL CREDIT, INC. The names and addresses of the parties to the transaction
evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and CITICORP INDUSTRIAL CREDIT, INC., 450
Mamaroneck Avenue, 3rd Floor, Harrison, New York 10528

5. Two originals and five copies of the TENTH AMENDMENT AGREEMENT dated as
of April 29, 1986 between BRAE TRANSPORTATION, INC. and CITICORP
INDUSTRIAL CREDIT, INC. The names and addresses of the parties to the transaction
evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and CITICORP INDUSTRIAL CREDIT, INC., 450
Mamaroneck Avenue, 3rd Floor, Harrison, New York 10528

6. Two originals and five copies of the PARTICIPATION AGREEMENT dated as of
June 2, 1986 between BRAE RAILCAR MANAGEMENT, |INC., BRAE
TRANSPORTATION, INC. and CITICORP INDUSTRIAL CREDIT, INC. The names and
addresses of the parties to the transaction evidenced by the document described above
are as follows:

BRAE RAILCAR MANAGEMENT, INC. and BRAE TRANSPORTATION, INC., Four
Embarcadero Center, Suite 3100, San Francisco, California 94111 and CITICORP
INDUSTRIAL CREDIT, INC., 450 Mamaroneck Avenue, 3rd Floor, Harrison, New York
10528

4646L.22



/7303

Ms. Agatha Mergenovich, Secretary
September 9, 1986
Page Three

It is requested that the following documents be filed and recorded under the names
of the parties as set forth below. In view of the fact that they relate to the EQUIPMENT
TRUST AGREEMENT dated as of June 1, 1979 between BRAE TRANSPORTATION, INC.
(formerly BRAE Corporation) and Morgan Guaranty Trust COMPANY of New York (as
Trustee) previously recorded and assigned recordation number 11303, we request that they
be assigned the next available letter designations under that primary number.

@ Two originals and five copies of the NINTH AMENDMENT dated as of May 5, 1986

tween BRAE TRANSPORTATION, INC. and MORGAN GUARANTY TRUST
COMPANY OF NEW YORK (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and MORGAN GUARANTY TRUST COMPANY of New
York, 30 West Broadway, New York, New York 10015

2. Two originals and five copies of the TENTH AMENDMENT dated as of May 8, 1986
between BRAE TRANSPORTATION, INC. and MORGAN GUARANTY TRUST
COMPANY OF NEW YORK (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and MORGAN GUARANTY TRUST COMPANY of New
York, 30 West Broadway, New York, New York 10015 .

It is requested that the following documents be filed and recorded under the names
of the parties as set forth below. In view of the fact that they relate to the EQUIPMENT
TRUST AGREEMENT dated as of January 1, 1980 between BRAE TRANSPORTATION,
INC. (formerly BRAE Corporation) and THE CONNECTICUT BANK AND TRUST
COMPANY (as Trustee) previously recorded and assigned recordation number 11498, we
request that they be assigned the next available letter designations under that primary
number.

1. Two originals and five copies of the EIGHTH AMENDMENT dated as of February
12, 1986 between BRAE TRANSPORTATION, INC. and THE CONNECTICUT BANK
AND TRUST COMPANY (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San

Francisco, California 94111 and he CONNECTICUT BANK AND TRUST COMPANY,
One Constitution Plaza, Hartford, Connecticut 06115-1600

4646L.23



Ms: Agatha Mergenovich, Secretary
September 9, 1986
Page Four

2. Two originals and five copies of the NINTH AMENDMENT dated as of April 11,
1986 between BRAE TRANSPORTATION, INC. and THE CONNECTICUT BANK AND
TRUST COMPANY (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and he CONNECTICUT BANK AND TRUST COMPANY,
One Constitution Plaza, Hartford, Connecticut 06115-1600

I also enclose a check in the amount of $100.00 for the required recordation fees.

Please return: (1) your letter acknowledging the filings, (2) a receipt for the
$100.00 filing fee paid by check drawn on this firm, (3) the enclosed copies of this letter
and (4) the originals and four copies of each of the document (retaining one for your files)
all stamped with your official recordation information.

Corporate Secretary

Enclosures

cc: Feroze Waheed

4646L.24
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TENTH AMENDMENT TERSATE COMMenee COMMISSION

TENTH AMENDMENT dated as of May é , 1986, to
Equipment Trust Agreement dated as of June 1, 1979, as
amended by an Amendment dated as of December 7, 1979, an
Amendment Agreement Number Two dated as of December 16,
1979, a Third Amendment dated as of April 15, 1980, a
Fourth Amendment dated as of June 1, 1980, a Fifth
Amendment dated as of September 10, 1980, a Sixth
Amendment dated as of October 6, 1982, a Seventh
Amendment dated as of March 22, 1985, an Eighth Amend-
ment dated as of June 29, 1985, and a Ninth Amendment
dated as of [ﬂ;@q < , 1986, and as supplemented
by a Waiver dated @s bf January 10, 1980, a Waiver dated
as of March 1, 1980, and a First Supplement dated as of
July 15, 1980 (as so amended and supplemented, the
"Equipment Trust Agreement") between MORGAN GUARANTY
TRUST COMPANY OF NEW YORK as trustee (the "Trustee") and
BRAE TRANSPORTATION, INC., formerly BRAE Corporation
(the "Company").

RECITALS
The Company owns 80% of the capital stock of Brae
Trailers, Inc., a California corporation ("Trailers"). Stoughton
Trailers, Inc., a Wisconsin corporation ("Stoughton") owns 20% of
the capital stock of Trailers. BRAE Corporation, the Company's
parent ("BRAE"), owns 80% of the capital stock of Brae Trailers

II, Inc., a California corporation ("Trailers II"); Stoughton owns
20% of the capital stock of Trailers II; and BRAE has guaranteed a
lease for Trailers II. Certain disputes have arisen between the
Company, BRAE, and Stoughton. The Company wishes to sell the
stock of Trailers owned by the Company to Stoughton or its
nominee, or to Trailers; settle all outstanding disputes and
litigation with Stoughton; and terminate the lease and the BRAE
guarantee.

The Company has requested that the Trustee amend the
Equipment Trust Agreement as more completely described below. The
Trustee has received a Written Direction to execute this Amendment
from each of the Original Purchasers, which at the present time
collectively hold 100% in principal amount of the outstanding
Trust Certificates.

Section 9.03 of the Equipment Trust Agreement provides
for the amendment of the Equipment Trust Agreement under such
circumstances.

5 LI Recordey



ACCORDINGLY, THE PARTIES AGREE AS FOLLOWS:

1. The terms used in this Amendment which are defined

in the Equipment Trust Agreement shall have the same meanings

herein as

specified therein.

2. Section 6.05 (Negative Covenants) is amended by the

addition of the following Subsection at the end of Section 6.05:

Agreement

(g) Permitted Transaction. Notwithstanding any
term, covenant, agreement, condition, prohibition,
restriction, or provision in the Equipment Trust
Agreement to the contrary, the Company may sell and
transfer to Stoughton Trailers, Inc. or its nominee, or
to Brae Trailers, Inc. (by redemption or otherwise), any
or all of the shares of common stock of Brae Trailers,
Inc. beneficially owned by the Company for an aggregate
purchase price of not less than $2.2 million, payable in
cash.

3. Except as modified hereby, the Equipment Trust
remains in full force and effect.

4. This Amendment may be executed in any number of

counterparts, each of which shall be deemed an original but all of
which when taken together shall constitute a single instrument.

5. The provisions of this Amendment and all rights and

obligations of the parties hereunder shall be governed by the laws
of the State of New York.

Amendment

6. The Company shall, at its expense, cause this
to be filed with the Interstate Commerce Commission

pursuant to 49 U.S.C. Section 11303, as soon as possible.



IN WITNESS WHEREOF, the Company and the Trustee have
caused their names to be signed hereto by their respective
officers thereto duly authorized and their corporate seals, duly

attested, to be hereunto affixed as to the date first written
above.

MORGAN GUARANTY TRUST COMPANY OF
NEW YORK, as Trustee

e s

( Trust Officer
Jrs Thomas Clark

(Corporate Seal)

Attest:

!

/)
.//iﬂley
Assistant Secretary
F. J. Gillhaus

BRAE TRA PORATION, INC. -

V1ce Pre51dent
(Corporate Seal)

Attest:

{.. )(-z"l/;( N ,\7)(‘){;

Assistant Secretary
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STATE OF CALIFORNIA )

CITY AND COUNTY OF SAN FRANCISCO )

On this /{ day of April, 1986, before me personally
appeared Feroze A. Waheed, to me personally known, who being by me
duly sworn, says that he is the Vice President of BRAE
TRANSPORTATION, INC., a Delaware Corporation, that one of the
seals affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was on April /{ , 1986,
signed and sealed on behalf of said corporation by authority of
its Board of Directors; and that he acknowledged that the
execution of the foregoing instrument was the free act and deed of
said corporation.

CFFiCIAL SUAL
LEANN LLOYD %am%&

‘WPJWH(PUCUGCﬁUFORMA ot
ity and County of SAN FRANCISCO

r\y Co. .mission Expires July 24, 1987 . . . _ X

OO

STATE OF NEW YORK )
) SS.
COUNTY OF NEW YORK )

_ iy

On this ég— day of Ap-rél, 1986, before me personally
appeared 7. 7yumar (Larc , to me personally known, who being
by me duly sworn, says that he is a T ws CF o of MORGAN
GUARANTY TRUST COMPANY OF NEW YORK, a New York corporation, that
one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was on
Aprit £ , 1986, signed and sealed on behalf of said corporation
by authority of its Board of Directors; and that he acknowledged
that the execution of the foregoing instrument was the free act
and deed of said corporation.

Lty ) e
C,//NOta?i:7Ublli//

Commission expires:

e thie of New York
tary Pubilc, State of New Yor
Notary No. 314795\'{798‘((; ty
Quslifled In New York Coun )
Commission Expires March 30 19@7

(SEAL)
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September 9, 1986

Ms. Agatha Mergenovich, Secretary
Interstate Commerce Commission
12th & Constitution, Room 2215
Washington, D.C. 20423

Dear Ms. Mergenovich:

Enclosed for filing and recordation pursuant to the provisions of 49 U.S.C. Section
11303 are the following documents:

It is requested that the following documents be filed and recorded under the names
of the parties as set forth below. In view of the fact that they relate to the Security
Agreement Chattel Mortgage and Lease Assignment dated as of September 20, 1979
between BRAE Transportation, Inc. (formerly BRAE Corporation) and Citicorp Capital
Investors previously recorded and assigned recordation number 10844, we request that
they be assigned the next available letter designations under that primary number.

1. One original and five copies of the LEASE AGREEMENT dated as of December 1,
1984 between BRAE TRANSPORTATION, INC. as Lessor and SEABOARD SYSTEM
RAILROAD as Lessee. This document relates to 215 covered hoppers AAR Mechanical
Designation LO, marked SBD 252807 — 253013. The names and addresses of the parties
to the transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and SEABOARD SYSTEMS RAILROAD, 500 Water Street,
Jacksonville, Florida 32202

2. One certified copy and five copies of the LEASE AGREEMENT dated as of June 15,
1985 between BRAE TRANSPORTATION, INC. as Lessor and DELTA
TRANSPORTATION COMPANY as Lessee. This document relates to 13 covered
hoppers AAR Mechanical Designation LO, marked CAGY 260426 -~ 260544. The names
and addresses of the parties to the transaction evidenced by the document described
above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and DELTA TRANSPORTATION COMPANY, P.O. Box
6000, Columbus, Mississippi 39701

4646LF201UR EMBARCADERO CENTER ¢ SAN FRANCISCO, CALIFORNIA 94111 » (415) 951-1500



Ms. Agatha Mergenovich, Secretary
September 9, 1986
Page Two

3. Two originals and five copies of the EIGHTH AMENDMENT AGREEMENT dated as
of April 9, 1986 between BRAE TRANSPORTATION, INC. and CITICORP INDUSTRIAL
CREDIT, INC. The names and addresses of the parties to the transaction evidenced by
the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and CITICORP INDUSTRIAL CREDIT, INC., 450
Mamaroneck Avenue, 3rd Floor, Harrison, New York 10528

4. Two originals and five copies of the NINTH AMENDMENT AGREEMENT dated as
of April 29, 1986 between BRAE TRANSPORTATION, INC. and CITICORP
INDUSTRIAL CREDIT, INC. The names and addresses of the parties to the transaction
evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and CITICORP INDUSTRIAL CREDIT, INC., 450
Mamaroneck Avenue, 3rd Floor, Harrison, New York 10528

5. Two originals and five copies of the TENTH AMENDMENT AGREEMENT dated as
of April 29, 1986 between BRAE TRANSPORTATION, INC. and CITICORP
INDUSTRIAL CREDIT, INC. The names and addresses of the parties to the transaction
evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and CITICORP INDUSTRIAL CREDIT, INC., 450
Mamaroneck Avenue, 3rd Floor, Harrison, New York 10528

6. Two originals and five copies of the PARTICIPATION AGREEMENT dated as of
June 2, 1986 between BRAE RAILCAR MANAGEMENT, INC.,, BRAE
TRANSPORTATION, INC. and CITICORP INDUSTRIAL CREDIT, INC. The names and
addresses of the parties to the transaction evidenced by the document described above
are as follows:

BRAE RAILCAR MANAGEMENT, INC. and BRAE TRANSPORTATION, INC., Four
Embarcadero Center, Suite 3100, San Francisco, California 94111 and CITICORP
INDUSTRIAL CREDIT, INC., 450 Mamaroneck Avenue, 3rd Floor, Harrison, New York
10528

4646L.22
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Ms. Agatha Mergenovich, Secretary

September 9, 1986
Page Three

It is requested that the following documents be filed and recorded under the names
of the parties as set forth below. In view of the fact that they relate to the EQUIPMENT
TRUST AGREEMENT dated as of June 1, 1979 between BRAE TRANSPORTATION, INC.
(formerly BRAE Corporation) and Morgan Guaranty Trust COMPANY of New York (as
Trustee) previously recorded and assigned recordation number 11303, we request that they
be assigned the next available letter designations under that primary number.

1. Two originals and five copies of the NINTH AMENDMENT dated as of May 5, 1986
between BRAE TRANSPORTATION, INC. and MORGAN GUARANTY TRUST
COMPANY OF NEW YORK (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and MORGAN GUARANTY TRUST COMPANY of New
York, 30 West Broadway, New York, New York 10015

Two originals and five copies of the TENTH AMENDMENT dated as of May 8, 1986
een BRAE TRANSPORTATION, INC. and MORGAN GUARANTY TRUST
OMPANY OF NEW YORK (as Trustee). The names and addresses of the parties to the
ansaction evidenced by the document described above are as follows:
BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and MORGAN GUARANTY TRUST COMPANY of New
York, 30 West Broadway, New York, New York 10015

It is requested that the following documents be filed and recorded under the names
of the parties as set forth below. In view of the fact that they relate to the EQUIPMENT
TRUST AGREEMENT dated as of January 1, 1980 between BRAE TRANSPORTATION,
INC. (formerly BRAE Corporation) and THE CONNECTICUT BANK AND TRUST
COMPANY (as Trustee) previously recorded and assigned recordation number 11498, we
request that they be assigned the next available letter designations under that primary
number.

1. Two originals and five copies of the EIGHTH AMENDMENT dated as of February
12, 1986 between BRAE TRANSPORTATION, INC. and THE CONNECTICUT BANK
AND TRUST COMPANY (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San

Francisco, California 94111 and he CONNECTICUT BANK AND TRUST COMPANY,
One Constitution Plaza, Hartford, Connecticut 06115-1600

4646L.23



Ms. Agatha Mergenovich, Secretary
September 9, 1986
Page Four

2. Two originals and five copies of the NINTH AMENDMENT dated as of April 11,
1986 between BRAE TRANSPORTATION, INC. and THE CONNECTICUT BANK AND
TRUST COMPANY (as Trustee). The names and addresses of the parties to the
transaction evidenced by the document described above are as follows:

BRAE TRANSPORTATION, INC., Four Embarcadero Center, Suite 3100, San
Francisco, California 94111 and he CONNECTICUT BANK AND TRUST COMPANY,
One Constitution Plaza, Hartford, Connecticut 06115-1600

I also enclose a check in the amount of $100.00 for the required recordation fees.

Please return: (1) your letter acknowledging the filings, (2) a receipt for the
$100.00 filing fee paid by check drawn on this firm, (3) the enclosed copies of this letter
and (4) the originals and four copies of each of the document (retaining one for your files)
all stamped with your official recordation information.

A}

Very truly you

eann Lioyd
Corporate Secretary

Enclosures

cc: Feroze Waheed

4646L.24



NINTH AMENDMENT

1 ‘ﬁed /l/ -/ﬁ-«
K/VK&RGNINTH AMENDMENT dated as of _/ "hi < , 1986 to

“N*o ‘gqulpment Trust Agreement dated as (of June 1, 1979, as
ENWK -U oW mended by an Amendment dated as of December 7, 1979,
SEP“ Amendment Agreement Number Two dated as of December
t(pmMﬁs , 1979, a Third Amendment dated as of April 15,
““wgnFﬁNM 1980, a Fourth Amendment dated as of June 1, 1980, a
Fifth Amendment dated as of September 10, 1980, a
Sixth Amendment dated as of October 6, 1982, a Seventh
Amendment dated as of March 22, 1985, and an Eighth
Amendment dated as of June 29, 1985, and as
supplemented by a Waiver dated as of January 10, 1980,
j a Waiver dated as of March 1, 1980, and a First
Supplement dated as of July 15, 1980 (as so amended
/ and supplemented, the "Equipment Trust Agreement”)
J between MORGAN GUARANTY TRUST COMPANY OF NEW YORK, as
trustee (the "Trustee") and BRAE TRANSPORTATION, INC.,
formerly BRAE CORPORATION (the "Company").

RECITALS

The Company has requested that the Trustee amend the
Equipment Trust Agreement as more completely described below.
The Trustee has received a Written Direction to execute this
Amendment from each of the Original Purchasers, which at the
present time collectively hold 100% in principal amount of the
outstanding Trust Certificates.

Section 9.03 of the Equipment Trust Agreement provides
for the amendment of the Equipment Trust Agreement under such
circumstances.

ACCORDINGLY, THE PARTIES AGREE AS FOLLOWS:

1. The terms used in this Amendment which are
defined in the Equipment Trust Agreement shall have the same
meanings herein as specified therein.

2. The definition of "Investments" appearing in
Article One of the Equipment Trust Agreement is amended as
follows:

by the deletion of the phrase following " (iii)"
and preceding "(iv)", and the substitution of the following
phrase therefor:

direct obligations or other securities issued or
unconditionally guaranteed by the United States of
America or any agency or instrumentality of the United
States government for which the full faith and credit
of the United States of America are pledged to provide
for the payment of interest and principal, provided
that at any point in time the following limitations
must be met for investments made pursuant to this
clause (iii): (a) no securities may be invested in
that have a remaining maturity of more than five
years; (b) no more than $3,000,000 may



be invested in securities having a remaining maturity
of more than four years; (c) no more than an
additional $3,000,000 may be invested in securities
having a remaining maturity of over three years; (d4d)
no more than an additional $3,000,000 may be invested
in securities having a remaining maturity of over two
years; (e) no more than an additional $3,000,000 may
be invested in securities having a remaining maturity
of over one year; (f£) the balance must be invested in
securities having a remaining maturity of one year or
less

3. Except as modified hereby, the Equipment Trust
Agreement remains in full force and effect.

4, This Amendment may be executed in any number of
counterparts, each of which shall be deemed an original but all
of which when taken together shall constitute a single
instrument.

5. The provisions of this Amendment and all rights
and obligations of the parties hereunder shall be governed by
the laws of the State of New York.

6. The Company shall, at its expense, cause this
Amendment to be filed with the Interstate Commerce Commission
pursuant to 49 U.S.C. Section 11303, as soon as possible.

IN WITNESS WHEREOF, the Company and the Trustee have
caused their names to be signed hereto by their respective
officers thereunto duly authorized and their corporate seals,
duly attested, to be hereunto affixed as of the date first
written above.

MORGAN GUARANTY TRUST COMPANY

OF N , as Trustee
N
By: \/) Lot o e A /

k Trust Officer

J= Thomas Clark
(Corporate Seal)

Attestr) [/ /
’ AL A,

Assistant Secretary

F. J. Glllhaus



SPORTATION, INC.

By: & crg u:_,o_,¢(2

1\\\_I_iﬁi)President—Finance

(Corporate Seal)

Attest:

Ass£;;ant Secretary é ;
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STATE OF CALIFORNIA

SS.
COUNTY OF SAN FRANCISCO

S N Nt

On this _5h~ day of Moy , 1986,
before me personally appeared Feroze Al. Waheed, to me
personally known, who being by me duly sworn, says that he is
the Vice President-Finance of BRAE TRANSPORTATION, INC., a
Delaware corporation, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was on Magy 5 , 1986 signed and
sealed on behalf of said corporatiod by authority of its Board
of Directors; and that he acknowledged that the execution of
the foregoing instrument was the free act and deed of said

corporation.
N;;aéy Public é )

My commission expires: 7 =247

‘[seal]

STATE OF NEW YORK )
) SS.
COUNTY OF NEW YORK )
/ /2, ;
on this 92  aay of M1t/ , 1986,

before me personally appeared , to
me personally known, who being by me duly sworn, says that he
is the vrust OFFICER of MORGAN GUARANTY TRUST COMPANY OF NEW

YORK, a New York corporation, that one of the seals affixed to
the foregoing instrument is the corporate seal of said
corporation, that said instrument was on Ajﬁ}/ g ’
1986 signed and sealed on behalf of said corporation by
authority of its Board of Directors; and that he acknowledged
that the execution of the foregoing instrument was the free act
and deed of said corporation.

. \7
Public DAVID J. MA

Public, State of N

Notary uN 31-4795798

lifled In New Yor Countyf,
[ seal] Cofr)\l:r%sqlnn Exnires Marth 30, 192 7

My commission expires:




Va
SECURITY AGREEMENT CHATTLE MORTGAGE

AND LEASE ASSIGNMENT

DATED AS OF 10844
RECORDATION NO........ccomrennee Filed 1425
SEPTEMBER 20, 1979 SEP 95 1979 -1p 05 "
INTERSTATE COMMERCE COMMISSION
BETWEEN
i > BRAE CORPORATION
AND

CITICORP INDUSTRIAL CREDIT, INC.



TABLE OF CONTENTS

Section No. Page No.

1. Conditions Precedenf to the Borrowings........ 7
1.1 Conditions of the Initial Loan.......... 7
1.2 Conditions of Each Loan..... veecsesssess 7
1.3 Conditions of Acceptance of

Consolidated NOte....ceeeecerececonenss 10

1.4 Take Down in Trust...ccceceececceceecens 11

2. Certain Provisions Relating to the Lease
Assignment...... S eeecescsesoscscsrssasssenanes 11

3. Certain Representations, Warranties And
Covenants....... Cesorseenes cececessananns ces.-14

4. Inspection...... Cee et ecsscetescassescsnssnnnn 19

5. Liens on the Equipment...... .ot iieeanaans 19

6. Other Covenants.....c.cieeeeececennss chec e 19

7. Maintenance and Repair Replacement........... 20

8. INSUIANCE . ¢ et v a s e s e cenosonceensansocecnnseses 21

9. IndemNity..oeeeee e ineeceeecosecocconnanonacas 22

10, Default....ii i iineeeieeeneceececnceasonannnns 25

11, ReMedieS.i.eieeiecereeocscnoncncsecocccncsanns 26

12. Application of Proceeds.....ciieeereconnncnns 31

13. Citicorp a@s AttOINEeY..e. et ereteecoessonnnnons 32

14. Remedies Cumulative; Fees and Expenses....... 33

15, Termination.....c.e. et ieeeenocneseseceancansas 34

16. MiscellaneoUsS. ...ee i oo eoeenenoennseanannnes 34

17. Prepayment of Notes..... oot iinnnn. 35

18. Governing Law. ... o.eeeeeeeeeesocececnannacons 36
Equipment DesCription........eeeeeeeenan. Schedule A
Casualty Payment Schedule................ Schedule B
LeaseS. ..., e e et Exhibits A-F
A o = = Exhibits G & H

OPINIONS . i ittt ittt et e iteneennnonnnnenn. Exhibits J-M



SECURITY AGREEMENT CHATTEL MORTGAGE AND
LEASE ASSIGNMENT

This SECURITY AGREEMENT, CHATTEL MORTGAGE AND LEASE
ASSIGNMENT dated as of September 20, 1979 (this "Agreement")
by and between BRAE CORPORATION, a Delaware corporation
(the "Lessor" or the "Company") having its chief place of
business at Three Embarcadero Center, San Francisco,
California 94111 and CITICORP INDUSTRIAL CREDIT, INC., a
Delaware corporation ("Citicorp") having an office at 44

Montgomery Street, San Francisco, California 94104.

WITNESSETH :

WHEREAS, Lessor has agreed to purchase 285 railroad

cars (as further described in Schedule A annexed hereto and

hereinafter referred to as the "Equipment"); and
WHEREAS, Lessor and North Stratford Railroad Corpora-
tion have entered into a Lease Agreement, dated April 21,
1978 ("North Stratford Lease") (Exhibit A hereto), wherein
and whereby Lessor agreed to lease to North Stratford One
Hundred (100) Rebuilt XM 40' General Purpose Boxcars,
of which twenty five (25) as described on Schedule 3 are
to be financed pursuant to this Agreement (said 25 box cars
hereinafter referred to as "North Stratford Equipment"); and
WHEREAS, Lessor and American Grain and Related
Industries (a Farmer owned cooperative) ("AGRI") have

entered into a Railroad Car Lease Agreement ("AGRI Lease")
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(Exhibit B hereto) and an agreement of use ("AGRI Use
Agreement") (Exhibit C hereto) both of which are dated July
20, 1979, wherein and whereby Lessor agreed to provide to
AGRI one hundred and twenty (120) new 4,650 cubic-foot
capacity, lined, covered hopper cars manufactured by National
Steel Car Corporation, Limited, Hamilton, Ontario, Canada
("AGRI Equipment") through a lease to the Warrenton Railroad
("Warrenton") which will assign the AGRI Equipment to
originating carriers for assignment to AGRI; and

WHEREAS, States Marine Corporation, doing business
through its division States Rail Services ("SRS"), as agent
for certain principal owners, and Genesee and Wyoming
Railroad Company ("GWRR") have enteFed into an agreement,
dated November 7, 1978 ("GWRR Lease"™) (Exhibit D hereto)
wherein and whereby SRS agreed to lease to GWRR up to four
hundred twenty five (425) new covered hopper cars of which
forty (40) as described on Schedule = are to be financed
pursuant to this Agreement (said 40 cars are hereinafter

referred to as "GWRR Equipment"); and

WHEREAS, SRS by agreement dated August 6, 1979,
("SRS Assignment”") (Exhibit E hereto) assigned to Lessor all
of its rights, interests and obligations pursuant to the
GWRR Lease; and

WHEREAS, Lessor and CF Industries} Inc.("CFI") have
entered into a Shipper Agreement, dated September 1, 1979,
("CFI Lease") (Exhibit F hereto), wherein and whereby Lessor

agreed to lease to CFI one hundred (100) new covered hopper



cars ("CFI Equipment") [Schedule 3 of the North.Stfatférd
Lease, the AGRI Lease, the AGRI Use Agreement, Schedule

of the GWRﬁ‘Lease as asSighéé'to'Lesso:, and the CFI Lease

are hereinafter céliectively_;eferred to as the "Leases". .
lNorth Stratfogﬁ Railroad Coréoration, AGRI, Warrenton,

GWRR, and CFI are hereinafter collectively referréé to as

"Lessees .); and

WHEREAS, Leséor requests Citicorp to finance 80%
of the acquisition cost of the Egquipment, ané.Citicbrp '
~agrees, subject to thé terms and conditions of this Agreement,
to make a loan or loans (individually a éLoan", collectively,
the "Loans™) to the Lessor from time to time to and including
_February 29, 1980. The aggregate principal amount of all
Loans shall no£ exceed $9,000,000, said amount representing
80% of the Equipment cost. Each loan shall be in an amount
eqbal to 80% of the purchase price of the Equipment periodi-
cally delivered to Lessor for iease to the Lessees; and

WBEREAS, in conhection.therewith, the Lessor proposes
to assign to Citicorp all of its right, title and interest
in and to the Equipment and Leases, (but none of the obliga-
tions contained therein) as collateral security for the
Loans; and

WHEREAS Lessor shail, on the date of each Loan, deliver
to Citicorp a duly executed promissd?y note (individually an
"Interim ﬁote", collectively the "Interim Notes") in the
principal amounnt of such Loan, dated the date of such Loan,

due February 29, 1980, -substantially in the form of - =
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Exhibit G, with appropriate insertions. On or before
February 29, 1980, all Interim Notes shall be exchanged for
a single duly executed promissory note (individually, the
"Consolidated Note", collectively, with the Interim Note or
Interim Notes, the "Notes") (the date of such exchange
hereinafter referred to as the “Consolidation‘Date") in an
aggregate principal amount of all the Loans, payable in 60
consecutive quarterly installments, in arrears, of principal
and interest at 11.375% per annum based on a 360 day year
substantially in the form of Exhibit H, with appropriate
insertions. On the Consolidation Date, Lessor shall pay to
Citicorp the interest accrued and unpaid on the Interim
Notes to said date; and

WHEREAS, it is a condition to the making by Citicorp
of the Loan or Loans to the Lessor that this Agreement be
executed and delivered and that Lessor deliver prior
to the execution of this Agreement the sum of $90,000, the
receipt of which is hereby acknowledged, said payment
representing a 1% non-refundable commitment fee;

NOW, THEREFORE, Citicorp agrees to make the Loan to
Lessor on the terms and conditions set forth herein. 1In
order to secure the due and punctual payment and performance
of all of the obligations, liabilities, indebtedness and
covenants of the Lessor under the Notés and this Agreement
(all such obligations, liabilities, indebtedness and covenants
hereinafter referred to as the "Obligations"), the Lessor
hereby sells, conveys, mortgages, assigns, transfers to

Citicorp and grants to Citicorp a security interest in:
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(a) The Equipment, described in Schedule A
hereto, all additions, substitutions, replacements therefor
and replacement parts and all other property owned by the
Lessor which shall hereafter become physically incorporated
or installed in or aﬁtached to such Equipment, whether the
same is now owned by the Lessor or hereafter acquired by
it;

(b) All proceeds of any and all of the properties
described in clause (a) above, including, without limitation,
insurance proceeds from any loss or damage to the Equipment
or any part thereof, proceeds from any sale, sublease or
other disposition of, or transfer of any interest in, the
Equipment pursuant to any of the provisions of the Leases
and other proceeds with respect to the Equipment or any of
the property hereinabove described.

(c) The Leases and all of the Lessor's estate
right, title, interest, claim and demand in, to and under
the Leases, including all renewals or extensions of the term
of the Leases, together with all rights, privileges,
options and other benefits of the Lessor under the Leases,
including, without limitation, the immediate and continuing
right to receive and collect all rents, income, revenues,
issues, profits, insurance proceeds, condemnation awards,
and other payments, tenders and security for or with
respect to the Equipment now or hereafter payable to or
receivable by the Lessor under the Leases, and whether
payable prior or subsequent to the maturity.date of the

Notes, and the right, in the event of a default hereunder,
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to require the Lessees or any of them to pay all amounts

due under the Leases, as provided in the Lease and to
perform, in the name and on behalf of the Lessor, as agent
and attorney-in-fact of the Lessor, with an interest, all
necessary or appropriate-acts with respect to any such
payment, to give and receive duplicate copies of all notices
and other instruments or communications, to take such action
upon the occurrence of a default under the Leases, or any of
them, including the commencement, conduct and consummation
of legal, administrative or other proceedings, as shall be
permitted by the Leases or by law, and to do any and all
other things whatsoever which the Lessor is or may be
entitled to do under the Leases, (all of the foregoing
property hereinabove described in clauses (a), (b), and (c)

hereinafter the "Collateral"); provided, however, that it is

expressly agreed that anything herein to the contrary
notwithstanding, the Lessor shall remain liable under the
Leases to perform or cause to be performed all of the
obligations assumed by it thereunder, all in accordance with
and pursuant to the terms thereof, and Citicorp or any of
its successors or assigns shall have no obligations or
liability under the Leases by reason of or arising out of
this Agreement nor shall Citicorp, its successors or assigns
be required or obligated in any manner to pefform or fulfill
any obligations of the Lessor under or pursuant thereto or
to make any payment or to make any inquiry as to the nature
or sufficiency of any payment received by it or to present

or file any claim, or to take any other action to collect
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.

or enforce the payment of any amounts which may have been
assigned to it or to which it may be entitled hereunder at

any time or times;

IT IS HEREBY AGREED by the parties hereto that the
Collateral is to be held, used and operated subject to

the further terms herein set forth.

SECTION 1. CONDITIONS PRECEDENT TO THE BORROWINGS

1.1 Conditions of the Initial Loan. Citicorp shall

not be required to make the initial Loan hereunder unless

Citicorp shall receive, in addition to the documents described

in Subsection 1.2 hereof, the following documents:

(a) a copy, certified by the Secretary or an
Assistant Secretary of the Lessor on the date of such
initial Loan, of the resolutions of the Board of Directors
of Lessor approving the transactions contemplated by this
Agreement and authorizing the execution, delivery and
performance by the Lessor of this Agreement and the Notes;

(b) evidence that this Agreement has been duly
filed, registered and recorded with the Interstate Commerce
Commission in accordance with 49 U.S.C. Section 11303.

1.2 Conditions of Each Loan. Citicorp shall not be

required to make any Loan hereunder unless:

(a) the representations and warranties contained
in Section 3 hereof shall be true and correct on and as of
such date;

(b) Citicorp shall have received the fbllowing

documents:
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(i) an Interim Note in the form of Exhibit G
in the principal amount of such Loan duly
executed by the Lessor; A

(ii) a copy of the bill of sale from the
manufacturer or seller of the Equipment being
financed by such Loan;

(iii) a copy of the invoice from the manu-
facturer or seller of the Equipment being
financed by such Loan, identifying such
Equipment and specifying the costs thereof,
and accompanied by a certificate or certifi-
cates of Inspection and acceptance executed
by the Lessor or an Agent of Lessor of such
Equipment;

(iv) evidence that each Lease relating to
the Equipment being financed by the Loan has
been duly filed; registered and recorded with
the Interstate Commerce Commission in accordance
with 49 U.S.C. Section 11303;

(v) a certificate of an officer of the
Lessor certifying that each of Lessor's
original executed copies of each lease
relating to the Equipment being financed by
the Loan, together with all amendments,
modifications, and supplements thereto as in
effect on the date of the Loan, each bear the
following legend stickered on the first page

thereof and executed as indicated below:
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"THE RIGHTS OF THE LESSOR IN AND TO THIS
LEASE HAVE BEEN ASSIGNED, MORTGAGED AND
PLEDGED TO, AND ARE SUBJECT TO A SECURITY
INTEREST IN FAVOR OF, CITICORP INDUSTRIAL
CREDIT, INC., A DELAWARE CORPORATION, PURSUANT
TO A SECURITY AGREEMENT, CHATTEL MORTGAGE AND
LEASE ASSIGNMENT DATED AS OF ’
FROM LESSOR TO CITICORP INDUSTRIAL CREDIT,
INC., AS SAID SECURITY AGREEMENT, CHATTEL
MORTGAGE AND LEASE ASSIGNMENT MAY BE AMENDED
OR SUPPLEMENTED FROM TIME TO TIME. THIS
LEASE HAS BEEN EXECUTED IN SEVERAL COUNTERPARTS
OF WHICH THIS COUNTERPART IS COUNTERPART NO.

, COUNTERPART NO. 1 CONSTI-
TUTING THE ORIGINAL COUNTERPART.

AGREED TO AND ACKNOWLEDGED

BRAE CORPORATION

By

Its

(vi) an original executed copy of the Lease
relating to Equipment being financed, designated
Counterpart No. 1, having in addition to the
legend set forth in (v) above, the following

legend:

"RECEIPT HEREOF IS HEREBY ACKNOWLEDGED THIS

DAY OF , 1979.
CITICORP INDUSTRIAL CREDIT,
INC.
By

Its
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(vii) a certificate of the Secretary or an
Assistant Secretary of the Lessor, dated the
date of such Loan, as to the incumbency and
signatures of each of the officers of the
Lessor executing this Agreement or any
document relating hereto on behalf of the
Lessor;

(viii) an opinion of Messrs. Heller, Ehrman,
White & McAuliffe, counsel for the Lessor,
substantialy in the form of Exhibit J hereto;
(ix) an opinion of Messrs. Conner, Moore &
Corber, special counsel for the Lessor,
substantially in the form of Exhibit K
hereto;

(x) a certificate of insurance, in form and
substance safiéfacfory to Citicorp, certifying
that Citicorp is an additional insured and
loss payee under the insurance policies
contemplated by Section 8 hereof.

1.3 Conditions of Acceptance of Consolidated Note.

Citicorp shall not be required to accept the Consolidated
Note in exchange for the Interim Noﬁes unless on the Consoli-
dation Date:

(a) Lessor shall deliver to Citicorp the Consoli-
dated Note, duly executed by the Lessor in a principal amount

equal to the aggregate unpaid principal amount of all outstanding
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Interim Notes plus any other principal sums which may be
advanced on the Consolidation Date;

(b) Lessor shall pay to Citicorp all interest
accrued on the Interim Notes to and including the Consoli-
dation Date;

(c) no Default shall be in existence on the
Consolidation Date, and Citicorp shall receive a certificate,
dated as of the Consolidation Date and signed by the President
or a Vice President of Lessor to such effect;

(d) Citicorp shall receive an opinion of Messrs.
Heller, Ehrman, White & McAuliffe, counsel for Lessor
dated as of the Consolidation Date, substantially in
the form of Exhibit L hereto;

(e) Citicorp shall receive an opinion of Messrs.
Conner, Moore & Corber, special counsel of Lessor, dated as
of the Consolidation Date, substantially in the form of
Exhibit M hereto.

1.4 Take Down in Trust. Citicorp agrees that in the

event that all of the Equipment has not been delivered by
the Consolidation bate, Citicorp shall lena to Lessor and
Lessor shall receive on the Consolidation Date the final
portion of the maximum loan amount sufficient to pay for 80%
of the cost of the Equipment not then delivered, provided
that such final Loan shall be deposited in a trust for the
benefit of Lessor, the terms of which trust shall be sat-
isfactory to Citicorp and Lessor.

SECTION 2. Certain Provisions Relating to the
Lease Assignment. _ .

(a) The Lessor has, pursuant to the Leases,
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notified the Lessees of the assignment of the Leases and has
directed Lessees that upon further notice by Citicorp, which
notice shall only be given by Citicorp in the event of a
default by Lessor hereunder, to make all payments to be made
by it under the Leases at such address as Citicorp may
designate. The Lessor agrees that should any such payments
bé directed to be made to Citicorp it will promptly forward
such payments to Citicorp;

(b) Citicorp agrees to apply such amounts from
time to time received by it from the Lessees with respect to
the Leases to the payment of the Loan when due;

(c) Lessor hereby agrees that the assignment made
hereby and thereby and all such designations and directions
to the Lessees are irrevocable, and that, so long as this
Agreement shall be in effect, the Lessor will not, without
the prior written consent of-Citicérp and subject to such
terms and conditions as Citicorp may reasonably require,

(i) settle or compromise or release any material claim

against any of the Lessees arising under the Leases, or

submit or consent to the submission to arbitration of any
dispute, difference or other matter arising under or in
respect of the Leases or the assignment thereof to Citicorp

or to take any action asilessor under the Leases, or otherwise
which is inconsistent with said assignment, (ii) directly or
indirectly transfer any interest in, or directly or indirectly
create, incur, assume, or suffer to exist any mortgage, deed
of trust, pledge, lien or security interest or other charge,

encumbrance or interest (including the lien or retained
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security title of a conditional vendor) of any nature on or
with respect to, any of the Collateral or (iii) take or omit
to take any action, the taking or omission of which might
result in an alteration or impairment of Citicorp's right,
title and interest under this Agreement. The Lessor will
from time to time, upon request of Citicorp, execute or
cause to be executed all instruments of further assurance
and all such supplemental instruments as Citicorp may
reasonably request;

(d) The Lessor agrees that it will not enter
into or consent to any agréement materially subordinating,
amending or terminating the Leases or any of them or waiving
any of Lessor's rights thereunder (or purporting so to do),
except as specifically provided in the Leases, without
Citicorp's prior written consent thereto, and that any
attempted subordination, amendment or termination without
such consent shall be void unless so permitted. 1In the
event that the Leases, or any of them, shall be amended as
herein permitted, such Leases, as so amended or supplemented
shall continue to be subject to the provisions of this
Agreement without the necessity of any further act by any of
the parties hereto;

(e) The Lessor shall from time to time, at
its own expense, take all action geasonably requested by
Citicorp to establish, preserve, protect and perfect the

rights of the Lessor or Citicorp created by the Leases and

this Agreement;
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(f) This Agreement and the security interests
and liens granted by this Agreement shall terminate when
all of the Obligations of the Lessor shall be fully paid
and performed. Upon termination of this Agreement, as
aforesaid, Citicorp shall execute and deliver to the
Lessor, at the Lessor's expense, such instruments of
release and termination as shall be appropriate in the
premises.

For the purposes of this Section "material" shall be
defined as impairing the security provided hereunder by the
assignment to Citicorp of the Lessor. Any amendment of a
Lease which does not alter the term, the-Collateral or the
amount of rentals payable thereunder shall not be deemed to

impair the security provided hereunder.

SECTION 3. Certain Representations, Warranties and

Covenants. The Lessor hereby incorporates each of the
covenants and agreements, to the extent applicable in this
Agreement, contained in Rider 1 hereto, entitled "Covenants
and Agreements By the Company"” into this Agreement as if the
same were incorporated in full herein. In addition the
Lessor hereby represents and warrants,and hereby covenants,
as follows:

(a) The Lessor is a corporation duly incorporated
validly existing and in good standing under the laws of the
State of Delaware and has all requisite power and authority,
authority, corporate or otherwise, to conduct its business,

to own its properties and to execute and deliver, and to



-15-

perform all of its obligations under the Leases, the Notes
and this Agreement;

(b) The execution, delivery and performance by
"the Lessor of the Leases, the Note and this Agreement
have been duly authorized by all necessary corporate
action, and do not and will n&t (i) require any consent
or approval of the stockholders of the Lessor, . (ii) to the
. best of Lessor's knowledge yiolate any provision of any law,
rule, regulation, order,Awrit, judgment, injunction, decree,
determination or award presently in effect having apblicabil—
ity to the Lessor or of the charier or by-laws of the
Lessor, (iii) result in a breach of or constitute a default
under any indentu;e or loan or credit agreement or any other
agreement, lease or instrument to which the Lessor is party
or by which it or its properties may be bound or affected,
or (iv) result in, or require, the creation or imposition of
any mortgage, deed of trust, pledge, lien security interest
or other charge or encumbrance of any nature (other than
"under and pursuant to this Agreement) upon or with respeét
to any of the properties which are to be the subject of this
Agreement; and the Lessor is not in default under any such
law, rule, regulation, order, writ, judgment, injunction,
decree, determination or award or any such indenture,
agreement, lease or.instrument;

(c}) No authorization, conéent, approval, license,
exemption of or filing or registration with any court or
governmental department, commission, board, bureau, agency

or instrumentality, domestic or foreign, is or will be . ..
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necessary to the valid execution, delivery or performance by
the Lessor of the Leases, the Notes or this Agreement;

(d) The Leases, the Notes and this Agreement
constitute the legal, valid and binding obligations of the
Lessor enforceable against the Lessor in accordance with
their respective terms, except as limited by the operation
of banckruptcy moratorium and other laws affecting the
enforceability of creditor's right generally;

(e) The Lessor is the record and beneficial owner
of all the Collateral, free.and clear of all mortgages,
deeds of trust, pledges, liens, security interests and
other charges or encumbrances, other than the rights
of Citicorp and the Lessees under this Agreement, and
Leases respectively;

(f) This Agreement constitutes a valid and
perfected first priority security interest and lien in and
to the Collateral covered hereby enforceable against all
third parties in all United States jurisdictions securing
the payment of all obligations purported to be secured
hereby and all action required to perfect fully the security
interest and liens. constituted has been taken and completed;

(g) Except as set forth in that certain letter

addressed to Citicorp dated as of the date of the Initial

Loan, there are no-actions, suits or proceedings pending or,. .: "’

to the knowledge-:of the Lessor, threatened against or
affecting the Lessor or the properties of the Lessor before
any court or governmental department, commission, board,

bureau, agency or instrumentality, domestic or foreign,
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which, if determined adversely to the Lessor, would have a
material adverse effect on the security interests and liens
of Citicorp in and to the Collaterai under the Leases, the
Notes or this Agreement;

(h) The Lessor is not engaged in the business of
extending credit for the purpose of purchasing or carrying
margin stock (within the meaning of Regulation U of  the -
Board of Governors of the Federal Reserve System), and no
part of the proceeds of the Loans will be used to purchase
or carry any margin stock or to extend. credit to.others for
the purpose of purchasing or carrying any margin stock;

(i) The Lessor is-not a party to any indenture,
loan or credit agreement or any lease or other agreement
or instrument or subject to any charter or corporate
restrictions which would have a material adverse effect on.
the business, properties, assets, operations or condition,
financial or otherwise, of the Lessor or on-the ability of
the Lessor to carry out its obligations under the Notes or
this Agreement;

(j) The Lessor has filed all tax returns (Federal,
state and local) or has duly obtained extensions for the . .
filing thereof,required to be filed and paid all taxes
shown thereon to be due, including interest and penalties,
or provided adequate resefves'for payment thereof;:: :

(k) No information, exhibit or report furnished
by the Lessor to Citicorp in connection with the negotiation
if the Notes or'this Agreement contains any material mis-

statement of fact or omitted to state a material fact or any
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fact‘necessary to make the statements contained therein not
misleading, except that industry or Company projections
shall be excluded expressly from this sub-Section; (1) The
Equipment has been leased to the Lessees pursuant
to the Leases and the Leases are valid agreements and are
in full force and effect on the date hereof, and no event
has occurred and is continuing, which constitutes an
event of default thereunder but for the requirement that
notice be given or time elapse or both;
(m) The proceeds of the Loans are being applied
herewith to enable the Lessor to complete or be reimbursed
for the payment in full of the purchase price of the Equipment,
including customary charges associated with the delivery,
transportation and duty for the Equipment,and for no other
purpose;
(n) The terms of this Agreement and all rights
and obligations hereunder shall be governed by the laws of

Oql\ TN Q PA.
the State of New—¥ork; provided, however, that the parties

shall be entitled to all the rights conferred by 49 U.S.C..
Section 11303 of the Interstate Commerce Act, the applicable
recording laws of Canada and of the Provinces and Territories. ...
thereof and such additional rights arising out of the

filing, recording, registering or depositing hereof and of
any assignment hereof and out of the marking on the Equipment
as shall be conferred by laws of the several jurisdiction in
which the Equipment may be located and in which this
Agreement or any assignment hereof shall be filed, recorded,

registered or deposited.
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SECTION 4. Inspection. Subject to the terms of the

Leases, the Lessor will permit any authorized representatives
of Citicorp to'inspect the Collateral, or any part thereof,
and to examine, copy or makg extracts from, any and all

books, records and documents in the possession of the Lessor
relating to the Collateral or any part thereof and performance
of this Agreement, all at such reasonable times and as often .
as may reasonably be requested. Citicorp shall have no duty
to make any such inspection or examination and shall not

incur any 1liability or obligation by reason of not making

any such inspection or-examination.

SECTION 5. "Liens on the Equipment. So long as this

Agreement shall be in effect, and subject to the rights

of the Lessee under the Leases, the Lessor will not, without
the prior written consent of Citicorp and subject:to such
terms and conditions as the Agreement may reasonably require,
directly or indirectly transfer.any interest in, or directly.
or indirectly create, incur, assume or suffer to exist any
mortgage, deed of trust, pledge, lien’' (other than material-
men's liens or liens with respect to payments not yet due

or other inchoate liens) security interest or other charge, .
encumbrance or interest of any nature on or with respect to,
any of the Collateral. The Lessor will from time to time,-
upon request‘of Citicorp, execute or cause to-be executed :
all instruments of further assurance and all such supplemental

instruments as Citicorp may reasonably request.

SECTION 6. Other Covenants. So long as any Ob;igation
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of the Lessor shall be outstanding, the Lessor covenants and
agrees that:

(a) It shall preserve and maintain its existence,
rights and franchises and comply with all laws applicable
thereto;

(b) It shall from time to time, at its own -
expense, take all action reasonably requested by Citicorp
to establish, preserve, protect and perfect the rights
created by the Leases, the Notes and this Agreement including,
without limitation, the due filing and recording with the
Interstate Commerce Commission in accordance with 49 U.S.C..
Section 11303 of the Interstate Commerce Act of any document
with respect to the Equipment hereto;

(c) It shall not sell, lease, transfer or other-
wise dispose.of the Collateral except as herein contemplated; .
provided however, this sub-paragraph shall not prohibit the
re-lease of certain items- of Equipment-upon the expiration
or other termination of the Leases or any of them in accor-
dapce with the provisions thereof, provided further that
such subsequent leases shall be subject to the lien created

hereunder and the terms and conditions hereof.

SECTION 7. Maintenance and Repair Replacement. Except to

the extent that the Lessees are obligated thereto under the. .
 §terms of the Leases, and as long as Legsees are notiin

default thereunder, the Lessor, at its own expense, will

keep and maintain, or cause to be kept -and maintained, the

Equipment in good working order and repair and fit to be
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used for its intended use, ordinary wear and tear excepted,
and in conformity with all insurance requirements, and will
provide, or cause to be provided, all maintenance and
service and make all repairs necessary for such purpose.
Citicorp shall not be obliged in any way to maintain alter,

repair, rebuild, or replace any of the Equipment.

SECTION 8. Insurance.

(a) At all times while this Agreement is in
effect, the Lessor, at its own expense shall keep the.
Equipment adequately insured against damage or destruction,
on the lines over which it operates, with an.insurance
company or companies customarily used by Lessor. The
policies shall specify that all payments of loss on the
Equipment shall be made to Citicorp as its interests may
appear and that such policies cannot be cancelled._or modified
except on at least thirty (30) days prior written notice to
Citicorp. Certificate(s) of coverage satisfactory to -
Citicorp, shall be deposited with Citicorp. In case the
Lessor shall fail to keep such Equipment so insured and -to
deliver such certificate(s) of coverage as aforesaid,
Citicorp may itself insure such Equipment, and in this event
the Lessor shall be obligated to repay to Citicorp. the.
amounts of premiums paid therefor with'interest therein at
the rate of 15% per annum from the time of notice:to Lessor.
of such premium payment until repaid, which notice to Lessor
shall be made by delivering to Lessor-a certified copy of

such policy or policies of insurance, or certificates of
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coverage giving the terms of coverage of such policies in
reasonable detail. 'All insurance moneys shall be paid to
Citicorp and shall be applied by Citicorp on the next
ensuing Payment Date in accordance with the provisions of
sub-section (b).

(b) In the event that any unit(s) of the Equipment
aggregating at least $100,000 of original Equipment cost at
any one time shall be worn out, lost, destroyed, irreparably'
damaged, requisitioned for use or otherwise taken or
rendered unfit for use from any cause whatsoever, including
such units which have been in Bad Order (as such term is
understood by the railroad industry in the United States)
for a continuous period in excess of six months, during the
continuance of this Agreement (such occurrences being
hereinafter. referred to as a "Casualty- Occurrence"), the .
Lessor shall promptly and fully inform -Citicorp in regard
thereto. On the next Payment Date -following the date of
such information, Lessor shall pay to Citicorp a sum equal
to the sum of (i) the original principal amount-of the Loan
appiicable to such unit or units of Equipment having suffered
a Casualty Occurrence multiplied by the percentage of such
original principal amount of the Loans set forth opposite
the number of such Payment Date in the Casualty Schedule
annexed hereto as .Schedule "B".:. Promptly thereafter, Citicorp
shall release its security interest in such units subject to -

the Casualty occurrence. : :

SECTION 9. Indemnity.

(a) The Lessor hereby assumes liability for, and
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hereby agrees to indemnify, protect, defend, save and keep
harmless Citicorp from and against any and all liabilities,
obligations, losses, damages, penalties, claims, actions,
suits, costs, expenses and disbursements, including, without
limitation, reasonable legal and investigative fees and
expenses, of whatsoever kind and nature (herein called
"Liabilities") which may be incurred by or imposed at any
time (whether during the term of the Leases, the Notes, this
Agreement or thereafter) on Citicorp or the Egquipment
(whether or not .also indemnified against by any manufacturer
or any other person) and in any way relating to or arising
out of, or alleged (by a'person other than Citicorp) to in .
any way relate to or arise out of:
(i) the Collateral, the Leases, the Notes,
this Agreement, the documents delivered
pursuant to Seétioﬁ 1 -hereof (all of the
foregoing hereinafter -in this Section 9 --
collectively the "Loan Documents") -or any
transfer of any interest in any of the
Loan Documents; or
(ii) any transaction to which any transferee,
assignee, purchaser, lessee, sublessee,
pledgee, mortgaéee, beneficiary, shareholder @.-.
or other person or entity reéeiving directly .
or indirectly any interest in, or benefit or
value from, the Equipment or any of the Loan .
Documents (each such transferee, assignee,

purchaser, lessee, sublessee, pledgee,



-24-

mortgagee, beneficiary, shareholder or other
person or entity hereinafter in this Section

9 individually a "Party") is a party or by
which such Party is otherwise affected;

or

(iii) any claim of any Party; or

(iv) any claim, right or cause-of action
involving any creditor, trustee, receiver,
successor of any Party or any legal or
equitable representative (whether representing
the Lessor, a Party or otherwise); or

(v) the manufacture, financing, purchase,
acquisition, ownership, acceptance, rejection,
delivery, non-delivery, possession, use,
operation, leasing, subleasing, condition,
maintenance, repair;»sale,'return-br other
application or disposition of the Equipment

or any part- thereof, or otherwise, including,
without limitation, claims or penalties
arising from any violation of any legal
requirements or insurance requirements as well
as any claim as the results of latent, patent
and other defects, whether or not discoverable,
any claim the insurance as to which is
inadequate, any claim for patent, trademark

or copyright infringment, any tort claim or

claim for damages, any claim or liability in
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respect of any adverse environmental impact
or effect.
The Lessor shall assume full responsibility for the
defense against or settlement of any such liability, and
Citicorp shall cooperate with the Lessor by providing, at
the expense of the Lessor, such witnesses, documents and
other assistance as the Lessor may reasonably request. e
(b) .The obligations of the Lessor under this

Section 9 shall survive the expiration or earlier termination

of the Leases, the Notes and this Agreement.

SECTION 10. Default.
(a) Any of the following events shall constitute
an event of default hereunder:

(i) payment of any part of the principal
of or interest on the Notes shall not be made
when and as the same shall become due and
payable and such default shall. continue
unremedied for ten 10 days after written
notice thereof to Lessor; -~ - -~
(ii) the Lessor shall default in the
due observance or-performance -of- any other™
covenants, conditions or provisions hereof or
the Lease and such default shall coptinue for
more than thirty (30) days after written.
notice from Citicorp specifying the default
and demanding the same to be remedied,.

provided that Lessor shall not have commenced
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corrective action within said period;

(iii) the Lessor shall cease doing business
as a going concern, make an assignment for
the benefit of creditors, admit in writing
its inability to pay its debts as they become
due, file a voluntary petition in bankruptcy,
be adjudicated a bankrupt or an insolvent,
file a petition seeking for itself any
reorganization, arrangement, composition, .
readjustment, liquidation dissolution or
similar arrangement under any present or
future statute, law or regulation or file an
answer admitting the material allegations of
a petition filed against it in any such
proceeding, or consent to or aquiesce in the
appointment of'a trﬁstee; receiver, or
liquidator of it or all or any substantial
part of its assets or properties, or if
within 30 days. after the .appointment without .
the Lessor's consent or acguiescence of any
trustee, receiver or liquidator of it or of
all or any substantial part of its assets or
properties such appointment shall not be

vacated.

SECTION 11. Remedies. If an event of default shall

occur and be continuing, then, in any such event Citicorp
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may (i) declare all Obligations of the Lessor to be immedi-
ately due and payable forthwith to the extent permitted by
law or contract, and/or (ii) apply to a court of competent
jurisdiction to obtain specific performance or observance by
the Lessor of any covenants, agreement, or undertaking on
the part of. the.Lessor hereunder or under the Notes which.
the Lessor shall have failed to observe or perform or to
obtain aid in the execution of any power granted herein or
or therein, and/or-(iii) proceed to foreclose . upon and:.
against the liens and security interests created by this
Agreement according to the laws of the applicable juris-
diction by doing any one or more or all of the acts .described.
in subsection (a) below and/or of the following acts, as
Citicorp in its sole and complete discretion may then
elect:

(1) exercise all the rights and remedies upon
default, in foreclosure. and otherwise, available to secured
parties undgr the provisions of applicable law;

(2) institute legal proceedings to foreclose
upon and against the liens and security interests granted
by this Agreement, to recover judgment for all amounts
then due and owing as indebtedness secured hereby, and
to collect the same out of any or all of the Collateral
or the proceeds of any sale thereof;.. ......,

(3) 1institute legal proceedings for the sale,
under the judgment or decree of any court of competent

jurisdiction, of any or all of the Collateral;.
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(4) without regard to the adequacy of the
security for the Notes by virtue of this Agreement or any
other collateral or to the solvency of the Lessor, institut-
ing legal proceedings for the appointment of a receiver or
receivers with respect to any or all of the Collateral
pending foreclosure hereunder or for the sale of any or all
of the Collateral under. the. order of a court of competent-
jurisdiction or under other legal process;

(5) personally or by agents or attorneys,
enter upon any premises .where the-Collateral or any part
thereof may then be located, and take possession of all or
any part thereof; and without being -responsible for loss or--:
damage to such Collateral, hold, store, and keep idle, or
lease, operate, or otherwise use or permit the use of, tﬁe
Collateral or any part thereof, for-such time and upon such
terms as Citicorp may in its sole and complete discretion,..
deem to be in its own best interest, and demand, collect,
and retain all hire, earnings, and other sums due and to
become due in respect of the same from any party whoﬁsoever,
accounting only for net earnings, if any, arising from such
use and charging-against all receipts from the use of the
same or from the sale thereof, by court proceedings or
pursuant to subsection (b) below, all other costs;: expenses,
charges, damages, and other losses resulting from such use;
- or A |

(6) take such other action which the Lessor
could or might have taken pursuant to the Leases; provided,

however, that so long as no default by any Lessee under its
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Lease shall be continuing, such Lessee under such Lease
shall not be disturbed in its possession, use, operation and
enjoyment of the Equipment under such Lease or exercise of
any of its rights thereunder by virtue of any action taken
with respect to any security interests created in favor of . .
Citicorp. ._...

At any sale pursuant to this Section 11, whether
under the power of sale or by virtue of judicial proceedings,
it shall not be necessary for Citicorp or a public officer
under order of-a court to have present physical or constuctive
possession of the .Collateral to be sold. Upon any sale
hereunder of any or all of the Collateral or any interest
therein, the receipt of the officer making such sale under
judicial proceedings or of Citicorp shall be sufficient
discharge to the purchaser for the purchase money, and such
purchaser shall not be obligated to see to the application
thereof. Any sale hereunder of any or all of the Collateral
or any interest therein shall forever be a perpetual bar
against the Lessor with respect to such Collateral or
interest therin, as the case may be, and in the event of any
transfer of any interest in and to the Collateral permitted
in accordance with the provisions herein, the Lessor shall
require the express agreement and consent of such transferee -
to the provisions of this Section 11 and shall further
requiré its transferee to require any further transferees of -
any such interest to agree and consent expressly to the
provisions of this Section.

(a) 1If Citicorp should elect to foreclose

.
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upon and against the lien and security interest created

in and by this Agreement pursuant to this Section, the
Lessor shall, upon demand of Citicorp, deliver to Citicorp
all or any part of the Collateral at such time or times and
place or places as Citicorp may specify; and Citicorp is
hereby authorized and empowered to the extent permitted by
law, with or without the aid of process of law and without
being responsible for loss or damage to such Collateral, to
enter upon any premises where the Collateral or any part
thereof may be located and'take possession of and remove the
same. Citicorp may thereafter sell, lease and dispose .of,
or cause to be-sold,-leased -and disposed of,.all .or any part
of the Collateral at one or more public or private sales,
leasings or other dispositions, at such places and times and
on such terms and conditions as Citicorp may deem fit, and
for the aforesaid purpose-of all notices of sale, lease, or
other dispostition, and advertisement,-and. other notice or
demand, and any obligation of.a prospective purchaser or
Lessee to ingquire as to the power and authority of Citicorp
to sell, lease or otherwise dispose of the Collateral or as
to the application - by the proceeds of sale, lease or otherwise,
which would otherwise be required by, or available to the
Lessor under,-applicable law are hereby expressly waived by
the Lessor to the fullest extent permitted by such law. In
the event that any mandatory requirement of applicable law -
shall obligate Citicorp to give prior notice to the Lessor
of any of Fhe foregoing acts, the Lessor hereby agrees that

a written notice sent to it so as reasonably to be expected :
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to be delivered to the Lessor at least 10 business days
before the date of any such act at its address specified for
the Lessor at the begining of this Agreement, shall be

deemed to be reasonable notice of such act and, specifically,
reasonable notification of the time after which any private
sale, loans or other disposition intended to be made hereunder

is to be made.

SECTION 12. Application of Proceeds. If an Event

of Default shall occur and be continuing, the proceeds - -
of any sale, lease or other disposition of all or any of the
Collateral under this Agreement or any proceedings hereunder
or thereunder shall be applied in the following order of
priority:

FIRST: To the payment of the costs and expenses
of such sale, lease, disposition or other realization,
including reasonable compensation to Citicorp's agents and
counsel, and all expenses, liabilities and. advances made or
incurred by Citicorp in connection therewith, including,
without limitation, taxes upon or with respect to the sale,
leage, disposition or realization and the payment of taxes
and liens, if any, prior to the lien and security interest
of this Agreement (except any taxes or liens to which the
respective sale, lease, disposition or realization shall
have been subject) and to the paymenﬁnof expenses and the - .
reimbursement of payments incurred or made by Citicorp
pursuant to Section 14 hereof;

SECOND: To the payment of all Obligations .. .
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of the Lessor then unpaid and unperformed.

THIRD: To‘thé"Lessdr, its successor or to
such othef‘persoﬁks)ibrheﬁtitiés as may 1éwfu11y be entitled
to the ieméiﬁder ér'as;%hy égﬁrt of competént,jurisdiction

may direct.’

SECTION 13. Cificorp as Attorney. In the event

"of a default hereunder the ‘Lessor héreb&*irreVocably'appoints

Citicorp the true and lawful'attorney of the Lessor (with
full power of substitution) in the name, place.and stead of,
and at the expense of, the Lessor in connection with the
enforcement ofwthe~rigﬁts and remedies proviéed for in this
Agreement id%f::i&ﬁé‘
(i) to give  any neceéssary receipts or:
acquittances for amounts collected or received
hereunder or thereunder,
(ii) to make all necessary. transfers
of all or any part :of-the Collateral in..
connection with any- sale," lease-or~-other
disposition made pursuant hereto or thereto
and
(iii) to execute and deliver for value
all necessary or.appropriéte bills of sale,
assignments;,aﬁdrother_instruments'in connec-
tion with any such sale, lease or other
instruments in connection with any such sale, ..
lease or other disposition, the Lessor hereby

ratifying and confirming all that its said
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attorney (or any substitute) shall lawfully
do hereunder and pursuant to hereto. Never-
theless, if so requested by Citicorp or a
purchaser or lessor, the Lessor shall, and
shall provide for the agreement of its
transferee to, and require its transferee
similarly to provide for the agreement of any
subsequent transferee to, ratify and confirm
any sale, lease or other disposition by
executing and delivering to Citicorp or such
purchaser or lessor all proéer bills of sale,
assignments, releases,. leases and other
instruments as may be designated in .any such .
request.

SECTION 14. Remedies Cumulative; Fees and Expenses.

(a) No failure or delay on the part of Citicorp
in exercising, and no course of dealing with reépect to, any
right, power or remedy under this Agreement, and no notice
or demand which may.be given to .or made upon the Lessor with --
respect to any such right, power or remedy, shall constitute
.a waiver thereof (except for any waiver contained in such-- -
notice) or limit or impair the right of Citicorp to take any
other or similar action or to exercise any other right,
power or remedy grénted in this Agreement or otherwise
available to Citicorp nor shall any single or partial
exercise by Citicorp of any right, power or remedy under

this Agreement preclude ahy other or further exercise

thereof or the exercise of any other right, power or remeay
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granted in this Agreement or otherwise available to Citicorp - -

or prejudice its rights against the Lessor in any respect.
Each and every remedy of Citicorp shall be cumulative and
shall not be exclusive of any other remedies provided now or
hereafter at law, in equity or otherwise.

(b) The Lessor shall reimburse Citicorp for
all counsel fees an other costs and expenses paid of
incurred by Citicorp in connection with the enforcement
of this Agreement; the Note and the other documents contem-

plated hereby and thereby. " -~ -- —:.

SECTION 15.: -Termination.::-Unless otherwise provided -~ -

herein, this Agreement:and. the-liens*and sécurity interests
granted hereby shall terminate when the indebtedness secured
hereby and all other Obligations of the Lessor shall be

fully paid and performed. -Upon termination of this Agreement
as aforesaid, Citicorp shall execute and-.deliver to the
Lessor, at the Lessor's expense, such-instruments of - N
release and termination as shall be appropriate in the

premises.

SECTION 16. 'Miscellaneous. - Any provision of this:

Agreement or the Notes which are prohibited or unenforceable
in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent'of such prohibition or unenforce- .
ability without invalidating the remaining provisions

hereof, and any such prohibition or unenforceability in

any jurisdiction shall not invalidate or render unenforceable

such provision in any jurisdiction. To the extent permitted'



-35-

by applicable law, the Lessor hereby waives any provision- -

of law which renders any provision hereof or of the Notes
prohibited or unenforceable in any respect. No term or
provision of this Agreement or of the Notes may be changed,
waived, discﬁarged or terminated orally, but only by an
instrument in-writing signed by the Lessor and Citicorp.

All the terms, provisions, conditions and covenants herein
contained and in the Notes shall be binding and shall inure
to the benefit of the Lessor, Citicorp, and their respective
successors and assigns. The captions-in this Agreement are
for convenience or reference only and shall not define or
limit any of. the terms. or provisions hereof. All notices,
demands and other- communications concerning this Agreement -

or the Notes shall be sent to either party hereto at its

address set forth in the heading to this Agreement, postage %}7}5

prepaid, or at such other address as shall be stipulated

by the parties from time to time. Drov\oleoQ ‘(’hg—l" n evew—l'o@ cﬁe@vol

has cocc
SECTION 17. - Prepayment of Notes.A Lessor may, on any

February 88, 1483 Dha
Consolidated Note payment date after ~»'Beeeﬁrbe1—'3'1—‘:’f§‘8~2-, -

voluntarily prepay the principal of the Consolidated Note in

whole or in part. Any such prepayment shall be in accordance
with the Schedule attached to the Consolidated Note (the:
"prepayment Schedule”") and made a part thereof, upon sixty
(60) days' prior written notice to Cii:icorp. The—prepaynent
ameunt—shalt—Pbea sum—equal—to—the—principal—amount—then—to
Ke prepaid -multiplied—by—the—percentage set—forth—en—the
Prepayment _Schedule opposite—the—applicablepayment—mumbes

ancl s Cgm%-momg,

0.04q.
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plus_the inctallment-then due on the Loans. Upon receipt of

such prepayment amount by Citicorp, any lien created hereunder
existing with respect to such portion of the Collateral

which secures the respective portion of the Loan so prepaid
shall be released and. discharged by Citicérp._ Citicorp

agrees to execute such documents as are necessary to effect

such discharge and release..- - o

SECTION 18. Governing Law. This Agreement shall

be construed and enforced in accordance with, and-governed
CalrLornia

| wh
by, the laws of the State of New—Yor.’ ora. - é?f?—*

IN WITNESS WHEREOF,~the Lessor and Citicorp have- . :..
caused this Agreement to be duly executed on the day and
year first above written and be delivered in-the-City of

San Francisco, State of California.

BRAE CORPORATION - rovevivo v ow

) B% L//ﬁpwﬂ
Assistant Sécrefdry .. .\/ g) ‘J
Title 1ce. = Yre o '{A:%T

Attest

CITICORP INDUSTRIAL CREDIT, ...
INC. .

esore PR0, T

Rt Sec. i i 651'(16.,')—
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STATE OF 'LﬁLx&ﬁN;ﬁ* )

COUNTY OF _SON) TR D

On this ‘:Zz;»aa »VAQQAQ . 19—19,.before me
personally appeared ylamex WL Chrro , to me personally
known, ng by me dul worn ? ?Vai such, person is

V\Q,( mgm é\ ) Cradf Jue, and

that the fore901ng Agreement was sighed on behalf of said corp-
oration by authority of its board of directors, and such person
acknowledged that the execution of the foregoing instruments were
the free acts and deeds of such corporation.

otary Public

NN Y AN Y
FrICIAL SEAL

MARGARET ANN McKEON

WOTMY PUBLKC —~ CALITORNIA
cng mum OF SAN FRAXCISCO

STATE OF CALIFORNIA )
CITY AND COUNTY OF SAN FRANCI1SCO)

On this 20 day of M\N\\&QA , 19 19, before me

personally appeared LiAwiveaed WW;. €@se ol , to me personally
known, who be i me duly sworn says that such person 1is
b of BRAE CORPORATION, and that

the fore901ng Agreement was signed on behalf of said corporation
by authority of its board of directors, and such person acknowl-
edged that the execution of the foregoing instruments were the free
acts and deeds of such corporation.

2l e WL fsea)

Notary Pub]ic//

LLREXY \\\~s\«~~\\\§n\\\vx\
CFFICIAL SEaL
) MARGARET ANN McKEON
NOTART PUBLIC — ~ CALIFORNIA
/ CITY & CGUNTY oF SAR FRANCISCD
Co:rmrsaon Emres Apnl 1, 1%3




(1)

(2)

(3)

(4)

Lessee/User

North Stratford
Railroad

AGRI

Genesse and
Wyoming
Railroad

CF Industries

SCHEDULE A

EQUIPMENT DESCRIPTION

Car Number and
Car Description

general purpose

boxcars
GNWR: 810305
through GNWR:
810344

covered hopper
cars

WAR 14000-14099

WAR 14230-14249

covered hopper
cars

NSRC: 400 through

NSRC: 424

covered hopper
cars

Quantity

25

120

40

100

Manufacturer

Rebuilt by
Railway Indus-
trial Services,
Inc.

National
Steel Car

National
Steel Car

Pullman
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SCHEDULE B

CASUALTY PAYMENT SCHEDULE
FOR COVERED HOPPER CARS

The Lessor shall pay on the next quarterly payment date
following notice of a casualty occurrence an amount equal to (i)
the payment due on that date, and (ii) the original principal
amount of the loan applicable to such unit or units of Equipment
sutfering a Casualty Occurrence multiplied by the percentage set
forth opposite the respective payment number on the attached

Schedules.
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CASUALTY PAYMENT SCHEDULE

For all Equipment except Equipment
Desribed in Exhibit "A" hereto

Casualty Payment Percentage of Loan

Interim Funding Dates

to Consolidation Date 100.00
Payment # Percentage of Loan Payment Percentage of Loan
30 69.87
1 99.35 31 68.36
2 98.68 32 66.82
3 98.00 33 65.22
4 97.29 34 63.58
5 96.56 35 61.90
6 95.82 ' 36 60.17
7 95.05 37 58.38
8 94.26 38 56.55
9 93.44 39 54.67
10 92.61 40 52.73
11 91.75 41 50.73
12 90.86 42 48.68
13 89.95 43 46.57
14 89.02 44 44.41
15 88.06 45 42.18
16 87.07 46 39.88
17 86.05 47 37.52
18 85.00 48 35.10
19 83.93 49 32.60
20 82.82 50 - 30.04
21 81.68 51 27.40
22 80.51 52 24.68
23 79.31 53 21.89
24 78.07 54 19.02
25  76.80 55 16.07
26 75.49 56 13.03
27 74.14 57 9.91
28 72.76 58 6.70

29 71.34 59 3.40
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SCHEDULE B

CASUALTY PAYMENT SCHEDULE

to be applied to Equipment
described in Exhibit "A"

Casualty Payment Percentage of Loan

Interim Funding Dates

to Consolidation Date 100.00
Payment # Percentage of Loan Payment Percentage of Loan
1 21
2 22
3 23
4 24
5 25
6 26
7 27
8 28
9 29
10 30
11 31
12 32
13 33
14 34
15 35
i6 36
17 37
18 38
19 39

20 40



EXHIBIT "A"

, LEASE AGREEMENT ‘ L

THIS LEASE AGREEMENT, made as of this .21 day of . APrll ,197.8
between the BRAE CORPORATION, a California co raho Three Embarcadero Center San Fran
cisco, California 94111 (“BRAE”), as Lessor, and ORTH STRATFORD RAILROAb .........

~ . ' . . -

1. Scope of Agreement - . - . : L " . RN

A. BRAE agrees to lease to’Lessee, and Lessee agrees to lease from BRAE freight cars as set
forth in any lease schedules executed by the parties concurrently herewith or hereafter and made
a part of this Agreement. The word “Schedule” as used herein includes the Schedule or Schedules
executed herewith and any additional Schedules and amendments thereto, each of which when signed
by both parties shall be a part of this Agreement. The scheduled items of eqmpment are hereinafter

called collectively the “Cars.”

B. It is the intent of the parties to this Agreement that BRAE shall at all times be and remam
the lessor of the Cars. Lessee agrees that it will at no time take any action or file any document
which is inconsistent with the foregoing intent and that it will take such action and execute such
documents as may be necessary to accomplish this intent.

2. Term

A. This Agreement shall remain in full force until it shall have been terminated as to all of
the Cars as provided herein. The term of lease with respect to all of the Cars described on each
Schedule shall be for fifteen (15) years (the “initial lease term”) commencing upon the date when
all Cars on such Schedule have been delivered as set forth in Section 3A hereof.

B. If this Agreement has not been earlier terminated and no default has oocurred and is con-
tinuing, it shall automatically be extended for not more than five consecutive periods of twelve
months each (the “extended lease term”™) with respect to all of the Cars described on each Schedule,
provided, however, that BRAE or Lessee may terminate this Agreement as to all, but not fewer than
all, of the Cars on any such Schedule by written notice delivered to the other not less than twelve
months prior to the end of the initial lease term or any extended lease term.

3. Supply Provisions

A. BRAE will inspect each of the Cars tendered by the manufacturer for delivery to L&ssee
Prior to such inspection, however, Lessee shall confirm in writing to BRAE that the sample Car
which will be made available for Lessee’s inspection prior to the commencement of deliveries con-
forms to the specifications of the equipment agreed to by Lessee. Upon such approval by Lessee and
BRAE’s determination that the. Car conforms to the specifications ordered by BRAE and to all
applicable governmental regulatory specifications, and this Agreement has not been terminated,
BRAE will accept delivery thereof at the manufacturer’s facility and shall notify Lessee in writing
of such acceptance. Each of the Cars shall be deemed delivered to Lessee upon acceptance by
BRAE. The Cars shall be moved to Lessee’s railroad line at no cost to Lessee as soon after acceptance

of delivery by BRAE as is consistent with mutual convenience and economy. Due to the nature of -

BC-10/77



railroad operations in the United States, BRAE can neither control nor determine when the Cars

leased hereunder will actually be available to Lessee for its use on its railroad tracks. Notwithstand-

ing that Lessee may not have immediate physical possession of the Cars leased hereunder, Lessee
agrees to pay to BRAE the rent set forth in this Agreement. To move the Cars to Lessee’s railroad

line and insure optimal use of the Cars ‘after thefirst loading of freight for each Car on the rail-

road line of Lessee (the “initial loading”), BRAE agrees to assist Lessee in monitoring Car movements
and, when deemed necessary by Lessee and BRAE, to issue movement orders with respect to such
Cars to other railroad lines in accordance with ICC and’ AAB mterchange agreements and rules.

B. Lessee agrees, that so long as it shall have on lease any Cars, it shall not lease freight cars
from any other party until it shall have recéived all of the Cars on the Schedule or Schedules.
Once Cars have been delivered to Lessee, it shall ‘then not lease freight cars similar to the type
leased hereunder from any ‘other party until it shall have given BRAE at least three (3) months’
prior written notice of its desire to lease such freight cars and BRAE shall then have the opportunity
to procure and lease such freight cars to Lessee subject to the terms and conditions of this Agree-
ment, manufacturers” delivery schedules and at terms not less favorable to Lessee than those offered
by such other parties. The foregoing, however, shall not be deemed to prohibit Lessee from leasing
from other parties if BRAE does not offer lease terms equal to or better than those offered by such
other- parties. Lessee shall give preference to BRAE and shall load the Cars leased from BRAE
prior to loading substantially similar freight cars leased from other parties or purchased by Lessee
subsequent to the date of this Agreement or interchanged with railroads; provided, however, that
this shall in no event prevent or prohibit Lessee from fulfilling its obligations to provide transporta-
tion and facilities upon reasonable request therefor to shippers on its railroad tracks.

-C. Additional Cars may be leased from BRAE by Lessee only upon the mutual agreement of
the parties hereto. Upon such agreement, such additional Cars shall be identified in Schedules
to this Agreement and shall benefit from and be subject to this Agreement upon execution of the
Schedules by BRAE and Lessee. Notwithstanding the execution of any Schedules, including Sched-
ules for additional Cars, the delivery of any Car to Lessee shall be subject to manufacturer’s delivery
schedules, financing satisfactory to BRAE and the mutual acknowledgment of the parties that the
addition of such Cars is not likely to reduce utilization of all Cars on lease to Lessee to less than
87.5 per cent in any calendar quarter, If, due to the factors listed in the preceding sentence, fewer
than all of the Cars listed on a Schedule shall be delivered to Lessee, the term of the lease shall
be deemed to have commenced on the date the final Car of the most recent group of Cars was
delivered to Lessee. -

4. Railroad Markings and Record Keeping . . -

A. BRAE and Lessee agree that on or before delivery of any Cars to Lessee, said Cars will be
lettered with the railroad markings of Lessee and may also be marked with the name and/or
other insignia used by Lessee. Such name and/or insignia shall comply with all applicable regulations.

B. At no cost to Lessee, BRAE shall during the term of this Agreement prepare for Lessee’s
signature and filing all documents relating to the registration, maintenance and record keeping
functions involving the Cars. Such documents shall include but are not limited to the following:
(i) appropriate AAR documents including an application for relief from AAR Car Service Rules
1 and 2; (ii) registration in the Official Railway Equipment Register and the Universal Machine
Language Equipment Register; and (iii) such reports as may be required from time to time by
the ICC and/or other regulatory agencies. .

"+ C. Each Car leased hereunder shall be registered at no cost to Lessee in the Official Railway
Equipment Register and the Universal Machine Language Equipment Register. BRAE shall, on

behalf of Lessee, perform all record keeping functions related to the use of the Cars by Lessee and -
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other railroads in’ accordance with AAR railroad interchange -agreements and rules, such as car hire
reconciliation. Correspondence from railroads using such Cars shall be addressed to Lessee at such
address as BRAE shall select. - = . .4 . & - ‘ R L

"D. Al reeord keepmg performed by BRAE hereunder and all record of payments, charges and
correspondence related to the Cars shall be separately recorded and maintained by BRAE in a'
form suitable for reasonable inspection by Lessee from time ‘to time during regular BRAE business
hours. Lessee shall supply BRAE with such reports, including daily telephone reports of the number
of Cars on Lessee’s tracks, regardmg the use of the Cars by Lessee on its rallroad line as BRAE
may reasonably requ&st. e, S g . T

3

5. Mamtenance, Taxes and Insurance '

A. Except as otherw1se provided herem BRAE w:ll pay a]l costs, expenses fees and charges
incurred in connection with the use and operation of each of the Cars during its lease term and
any extension thereof, including but not limited to repairs, maintenance and servicing, unless the
same was occasioned by the fault of Lessee. Lessee shall inspect all Cars interchanged to it to

“insure that such‘Cars are in good working order and -condition and shall be liable to BRAE for

any repairs required for damage not noted at the time of interchange. Lessee hereby transfers and
assigns to BRAE for and during the lease term of each Car all of its right, title and interest in any
warranty in respect to the Cars. All claims or actions on any warranty so assigned shall be made
and prosecuted by BRAE at its sole expense and Lessee shall have no obligation to make any. claim
on such warranty. Any recovery under such warranty shall be payable solely to BRAE.

B. Except as provided above, BRAE shall make or cause to be made such inspections of, and
maintenance and repairs to, the Cars as may be required. Upon request of BRAE, Lessee shall
perform any necessary maintenance and repairs to Cars on Lessee’s railroad tracks as may be reason-
ably requested by BRAE. BRAE shall also make, at its expense, all alterations, modifications or
replacement of parts as shall be necessary to maintain the Cars in good operating condition through-
out the term of the lease of such Cars. Lessee may make running repairs to facilitate continued
immediate use of a Car, but shall not otherwise make any repairs, alterations, improvements or
additions to the Cars without BRAE’s prior written consent. If Lessee makes an alteration, improve-
ment or addition to any Car without BRAE’s prior written consent, Lessee shall be liable to BRAE
for any revenues lost due to such alteration. Title to any such a]teratlon improvement or addition
shall be and remain with BRAE.

C. Lessee will at all imes while this Agreement is in eﬂ’ect be responsible for the Cars while
on Lessee’s railroad tracks in the same manner that Lessee is responsible under Rule 7 of the AAR
Car Service and Car Hire Agreement Code of Car Service Rules—Freight for freight cars not owned
by Lessee on Lessee’s railroad tracks. Lessee shall protect against the consequences of an event of
loss involving the Cars while on Lessee’s railroad tracks by obtaining insurance. Lessee shall also
maintain bodily injury and property damage liability insurance. Lessee shall furnish BRAE concur-

* rently with the execution hereof and thereafter at intervals of not more than twelve calendar months

with certificates of insurance with respect to the insurance required as aforesaid signed by an inde-
pendent insurance broker. All insurance shall be taken out in the name of Lessee and BRAE (or
its assignee) as their mterests may appear. (

D. BRAE agrees to relmburse Lessee for all taxes assessments and other governmental charges
of whatsoever kind or character paid by Lessee relating to each Car and on the lease, delivery
or operation thereof which may remain unpaid as of the date of delivery of such Car to Lessee
or which may be accrued, levied, assessed or imposed during the lease term, except taxes on income
imposed on Lessee and sales or use taxes imposed on the mileage charges and/or car hire revenues.

BC-10/77
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BRAE shall forward to Lessee all sales and use tax payments received by it on behalf of Lesseé.

BRAE and Lessee will comply with all state and local laws requiring the filing of ad valorem tax-

returns on the Cars. BRAE shall review all apphcable tax returns prior.to filing. . .. . wf
ety al ie; o .! e e BT e e v T M
6. Lease Rental g : i v : v :

A. Lessee agrees to pay the fo]lowmg rent to BRAE for the.use of thé Cam L ERRET

(1) BRAE shall receive all payments made to Lessee by other railroad companies for tbelr .

use or handling of the ‘Cars, including but not limited to mileage charges, straight car hire
payments and incentive car hire payments (all of which payments made to Lesseé are herein-
after collectively referred to as “payments”) if the utilization of all of the Cars delivered to

Lessee on an aggregate basis for each calendar year shall be equal to or less than 90 per, cent.

For the purpose of this Agreement, utilization of the Cars shall be determined by a fractlon,
the pumerator of which is the aggregate number of days in each calendar year that car hire
payments are earned by Lessee on the Cars, commencing from the initial loading, and the
denominator of which is the aggregate number of days in each calendar year that the Cars are
on lease to Lessee, commencing from the initial loading (such term referred to as utlhzahon”)
In addition, BRAE will receive, as additional rental, all monies earned by the Cars prior to
their initial loading. N
(ii) In the event utilization exceeds 90 per cent in any calendar year, BRAE shall receive
an amount equal to the BRAE Base Rental plus an amount equal to one-half of the payments
earned in excess of the BRAE Base Rental. For the purpose hereof, BRAE Base Rental shall be an
amount equal to the total payments for the calendar year multiplied by a fraction, the numerator
of which is 90 per cent and the denominator of which is the utilization for such calendar year.
(The above determination of BRAE Base Rental insures that Lessee will, if utilization is greater
. than 90 per cent in any calendar year, receive one-half of all the payments made by other
railroads for use or handling of the Cars in excess of the BRAE Base Rental.)

(iii) If BRAE pays other railroads to move Cars in accordance with Section 3A, except
for any payments incurred to deliver such Cars to Lessee’s railroad line, Lessee shall reimburse
BRAE for such payments only from and out of the monies received by Lessee pursuant to Sub-
section BA(ii).

(iv) The rental charges payable to BRAE by Lessee shall be pajd from the pa'yments

received by Lessee in the following order until BRAE receives the amounts due it pursuant to
this section: (1) incentive car }nre payments; (2) straight car hire payments; (3) mileage
charges and (4) other.

(v) In the event damage beyond repair or destruction of a Car has been reported in
accordance with Rule 7 of the AAR Car Service and Care Hire Agreement Code of Car Hire
Rules—Freight and the appropriate amount due as a result thereof is received by BRAE, said
damaged or destroyed Car will be removed from the coverage of this Agreement as of the
date that payment of car hire payments ceased.

B. The calculations required above shall be made within five months after the end of each
calendar year. However, to enable BRAE to meet its financial commitments, BRAE may, prior to
such calculations, retain the payments received by it on behalf of Lessee. Further, since the parties
desire to determine on a quarterly basis the approximate amount of the rental charges due BRAE,
BRAE shall within three months after the end of each calendar quarter, calculate on a quarterly
basis rather than a yearly basis the amount due it pursuant to this secton. Any amounts payable
pursuant to the preceding sentence shall be paid promptly following such calculation, provided,
however, that following the yearly calculation, any amount paid to either party in excess of the
amounts required by the yearly calculation shall be promptly refunded to the appropriate party. -
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C. If at any time during a calendar quarter, the number of days that the Cars have not earned
car hire payments is such as to make it mathematically certain that the utilization in suchcalendar
quarter cannot be equal to or greater than 87.5 per cent, BRAE may, at its option and upon not
less than ten (10) days™ pnor wntten notice Yo Lessee, tenmnate thxs Agreement as to such Cars
as BRAE shall determine:™ - 'f‘_‘ o i - *”'-:L-"-" ;

D. BRAE may, at its optlon terminate thls Agreement if the IOC shall, at any time, (1) issue
an order reducing incentive car hire payments for Cars on az‘;~ z’mnual basxs to three months or less
without a corresponding increase in straight car “hire payments ot other momes available to both
BRAE and Lessee at least egual in amount to such reduction, (2) determine that Lessee may not
apply its incentive car hire receipts in payment of the rental charges ‘set forth in this section or
. (83) require that Lessee spend funds not eamed by tbe Cars in order for Lessee to eontmue to meet

its obligations set forth in this section.  : i 4; - . . E P | R

E. During the term of this Agreemenf, 'if any Car remains on Lessee’s railroad tracks for more
than seven consecutive days, BRAE may, at its option and upon not less than twenty-four (24)
hours’ prior written notice, terminate this Agreement as to such Car and withdraw such Car from
Lessee’s railroad tracks. If any such Car remains on Lessee’s railroad tracks more than seven con-
secutive days because Lessee has not given preference to the Cars as specified in Section 3B, Lessee
shall be liable for and remit to BRAE an amount equal to the payments Lessee would have earned
if such Cars were in the physical possession and use of another railroad for the entire period.

':

7. Possession and Use

A. So long as Lessee shall not be in default under thls Agreement, Lessee shall be enht]ed to
the possession, use and quiet enjoyment of the Cars in accordance with the terms of this Agreement
and in the manner and to the extent Cars are customarily used in the railroad freight business,
provided that Lessee retain on its railroad tracks no more Cars than are necessary to fulfill its
immediate requirements to provide transportation and facilities upon reasonable request therefor
to shippers on its railroad tracks. However, Lessee’s rights shall be subject and subordinate to the
rights of any owner or secured party under any financing agreement entered into by BRAE in con-
nection with the acquisition of Cars, i.e.,, upon notice to Lessee from any such secured party or
owner that an event of default has oocurred and is continuing under such financing agreement,
such party may require that all rent shall be made directly to such party and/or that the’ Cars be
returned to such party. Lessee agrees that to the extent it has physical possession and can control
use of the Cars, the Cars will at all times be used and operated under and in compliance with the
laws of the jurisdiction in which the same may be located and in compliance with all lawful acts,
rules and regulations, and orders of any governmental bodies or officers having power to regulate
or supervise the use of such property, except that either BRAE or Lessee may in good faith and by
appropriate proceedings contest the application of any such rule, regulation or order in any reason-
able manner at the expense of the contesting party.

B. Lessee will not directly or indirectly create, incur, assume, or suffer to exist any mortgage,
pledge, lien, charge, encumbrance, or other security interest or claim on or with respect to the Cars
or any interest therein or in this Agreement or any Schedule thereto. Lessee will promptly, at its
éxpense, take such action’as may be necessary to duly discharge any such mortgage p]edge hen,
charge encumbrances, , security interest, or claim if the same shall arise at any time.

8 Default )
A The occurrence of any of the followmg events shall be an event of defau]t

. (i) The nonpayment by Lessee of any sum required hereln to be pa.xd by Lessee w1thm
ten (10) days after the date any such payment is due. - - .
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(ii) The breach by Lessee of any other term, oovenant, or condmon of thxs Agreement,
which is not cured thhm ten (10) days thereafter e A Lol g .

(iii) Any act of insolvency by Lessee, or “the filing by Lessee of any petltron or achon undm' K

any bankruptcy, reorganization, insolvency or moratonum law or any other law or laws _for

o g 4t QP r‘" J)‘*u ’ G

therehefof orrelatmgto debtors [ T DT f"’: _

_ (w) The filing of,any mvoluntary petmon under any ba.nkruptcy, reorganrzahon, msolyency
“or moratorium law against Lessee that is ‘not dismissed within sixty (60) days thereafter, or
the appointment of any receiver or trustee to take possession of the propertxes of Lessee, unless

such petition or appointment is set aside or w1t]adrawn or ceases to be in e!fect w:thm sixty (60)°
days from the date of said ﬁlmg or appomtment. e e L i

P "'} p S I

(v) The subjection of any of Lessee’s property to any levy, séizure, assrgnment, apphm-
tion or sale for or by any credltor or governmental agency. :

~- ‘~\ ,,'Y

(vi) Any action by Lessee to dasconhnue rail service ‘on a]l or a porhon of its tracks or
abandon any of its rail properties pursuan.t to apphcable provrsrons of the Interstate Commerce
Act or the laws of any state. . B A

B

B. Upon tbe occurrence of any event of default, BRAE may, at 1ts optxon, termmate this Agree-
ment and may .

(i) Proceed by any lawful means to enforce performance by Lessee of this Agreernent or
to recover damages for a breach thereof (and Lessee agrees to bear BRAE’s costs and expenses
including reasonable attorneys’ fees, in securing such enforcement), or -

~ (ii) By notice in writing to Lessee, terminate Lessee’s right of possession and use of the
Cars, whereupon all right and interest of Lessee in the Cars shall terminate; and thereupon
BRAE may enter upon any premises where the Cars may be located and take possession of
them and henceforth hold, possess and enjoy the same free from any right of Lessee. BRAE
shall nevertheless have the right to recover from Lessee any and all rental amounts which under
the terms of this Agreement may then be due or which may have accrued to that date.

o

9. Termination ' o e e L. L

At the expiration or termination of this Agreement as to any -Cars, Lessee will surrender pos-
session of such Cars to BRAE by delivering the same to BRAE. A Car shall be no longer subject to
this Agreement upon the removal of Lessee’s railroad markings from the Cars and the placing
thereon of such markings as may be designated by BRAE, either, at the option of BRAE, (1) by
Lessee upon return of such Cars to Lessee’s railroad line or (2) by another railroad line which has
physical possession of the Car at the time of or subsequent to termination of the lease term as to such
Car, If such Cars are not on the railroad line of Lessee upon termination, any cost of assembling,
delivering, storing, and transporting such Cars to Lessee’s railroad line or the railroad line of a
subsequent lessee shall be borne by BRAE. If such Cars are on the railroad line of Lessee upon
such expiration or termination or are subsequently returned to Lessee’s railroad line, Lessee shall at
its own expense within five working days remove Lessee’s railroad markings from the Cars and
place thereon such markings as may be designated by BRAE. After the removal and replacement of.
markings, Lessee shall use its best efforts to load such Cars with freight and deliver them to a
connecting carrier for shipment. Lessee shall provide up to sixty (60) days’ free storage on its
railroad tracks for BRAE or the subsequent lessee of any terminated Car. If any Car is terminated
pursuant to Subsections 6C or 6E or Section 8 prior to the end of its lease term, Lessee shall be
liable to BRAE for all costs and expenses incurred by BRAE to repaint the Cars and place thereon
the markings and name or other insignia of BRAE’s subsequent lessee.
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10. Indemmhes:“ SRAR R J I R : T

" BRAE-will defend, mdemmfy ‘and hold Lessee’ harmless from and against (1) any and all loss
or damage of or to the Cars, usual wear and tear excepted, unless occurring while Lessee has
physical possession of Cars and. {2),any, claim, cause of action, damage, liability, cost or expense
which may be asserted agamst Lessee with respect_to the Cars other than loss or physreal damage
(unless occurring through_the fault .of -Lessee), including without limitation the construction, pur-
chase and delivery of the Cars to Lessee’s railroad line, ownership, leasing or return of the Cars,
or as a result of the use, maintenance, repair, replacement, operation or the condition thereof
(whether defects if any, are latent or are drsooverable by BRAE or Lessee)

ot
{11 e

Loewel Wals L

11 Bepresentahons,Warranh&sandCovenants I f

e - . A
oo s;.;., At N

Lessee represents ‘warrants ‘and ‘covenants that: ) _ ,

(i) Lessee is a corporation duly organized, vahdly exrshng ‘and in good standmg under
the laws of the state where it is incorporated and has the corporate power and authority, and is
duly qualified and authonzed to do business wherever pecessary, to carry out its present busi-
ness and operations and to own or hold under lease ‘its properhes and to perform its obhgatrons
under this Agreement. -

(ii) The entering into and performance of this Agreement will not vrolate any judgment,
order, law or regulation applicable to Lessee, or result in any breach of, or constitute a default
“under, or result in the,creation of any lien, charge, security interest or other encumbrance
upon any assets of Lessee or.on the Cars pursuant to any instrument to whrch Lessee is a
party or by which it or its assets may be bound.”

- (iii) There is no action or proceedmg pendmg or threatened agarnst Lessee before any
court or administrative agency or other governmental body which might result in any material
adverse effect on the business, properties and assets, or conditions, financial or otherwise, of
Lessee.

(iv) There is no fact which Lessee has not disclosed to BRAE in writing, nor is Lessee a

P to any agreement or instrument nor subject to any charter or other corporate restriction

. Kﬁ so far as the_ Lessee_can now, reasonably foresee, will individually or in the aggregate

* matérially adversely affect the busmess condition or any material portion of the properties of
the I..ossee or the ability of the Lessee to _perform its obligations under this Agreement.

(v) Lessee has not dunng the years: 1964-1968 built, leased -or purchased-new freight cars:
or rebuilt freight cars.

Cy ¢

12. Inspection et . e - . -

BRAE shall at any time durmg normal busmess hours have the nght to enter the premises
where the Cars may be located for the purpose of inspecting and examining the Cars to insure
Lessee’s compliance with its obligations hereunder. Lessee shall immediately notify BRAE of any
accident connected with the malfunctioning or operation of the Cars, including in such report the
time, place and nature of the accident and the damage caused, the names and addresses of any
persons injured and of witnesses, and other information pertinent to Lessee’s investigation of the
accident. Lessee shall also notify BRAE in writing within five (5) days after any attachment, tax
lien or other judicial process shall attach to any Car. Lessee shall furnish to BRAE promptly upon
its becoming available, a copy of its annual report submitted to the ICC and, when requested,
copies of any other income or balance sheet statements required to be submitted to the ICC.

13. Miscellaneous

A. This Agreement and the Schedules contemplated hereby shall be binding upon and shall
inure to the benefit of the parties hereto and their respective successors and assigps, -except that

BC-10/77 ‘ ' Cen
, - 7,

/;’
.
'



Lessee may not without the prior written consent of BRAE assxgn this Agreement ‘ot .any of s
rights hereunder or sublease the Cars to any pa.rty and any purported assignment or sublease in
wolatxonhereofshallbevoxd. e C T Y NP

. B. Both parties agree to execute the documents contemplated by this transaction and such’
other documents as may ‘be required in furtherance of any financing agreement entered ‘into by
BRAE in ‘connection with the acquisition of the Cars in order to confirm the financing party’s
interest in and to the Cars, this Agreement and Schedules hereto and to confirm the subordmatlon‘ .
provisions contained in Section 7 and in furtherance of this Agreement. o .

C. It is expressly ‘understood and agreed by the parties hereto that this Agreement constitutes"
a lease of the Cars only and no joint venture or partnership is being ‘created.’ Notwithstanding the
calculation of rental payments, nothing herein shall be construed as conveying to Lessee any right,
title or interest in the Cars except as a lessee only.

D. No failure or delay by BRAE shall oonshtute a waiver or otherw1se affect or 1mpa1r any
right, power or remedy available to BRAE nor shall any waiver or indulgence by BRAE or any par-- .~ *
tial or single exercise of any right, power or remedy preclude any other or furtber exercise thereof
or the exercise of any other right, power or remedy . S

E. This Agreement shall be governed by and construed accordmg to the laws of the ‘State of
California.

F. All notices hereunder shall be in wntmg and shall be deemed given when dehvered per-
sonally or when deposited in the United States mail, postage prepaad certified or registered, addressed
to the president of the other party at the address set forth above.

.

IN WITNESS WHEREOF, the parties hereto bave executed this Agreement as of the date first
above written.

’

RAE CORPORATION NORTH STRATFORD RAILROAD CORPORATION‘
% BY: g//szf/ﬁ% (,O '~.. -
Edward M. Clark

TITLE: - M/ﬁ}b : TITLE: President e

DATE:‘ ‘7?/2%/77 DATE: April 21, 1978
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Rider No. 1 to the Lease Agreement made as of April 21, 1978, between
BRAE CORPORATION and the NORTH STRATFORD RAILROAD CORPORATION,

58 and 6A (ii) ARE HEREBY AMENDED AS FOLLOWS:

Sections

BRAE CORPORA

BY:

5B. "Change the second sentence of this paragraph to read as
follows:"

6A (ii).

Upon request of BRAE, Lessee to the extent of it's
capabilities shall perform any necessary maintenance
and repairs to cars on Lessee's railroad tracks as may
be reasonably requested by BRAE.

"Delete 6A (ii) in its entirety and substitute in lieu
thereof the following:

In the event utilization exceeds 90 per cent in any
calender year, BRAE shall receive an amount equal to

" the BRAE Base Rental plus ancamount equal to one-half

of the payments earned in excess of the BRAE Base
Rental up to 95 per cent utilization. All payments
in excess of 95 per cent utilization are to be
forwarded to Lessee. For the purpose hereof,

BRAE Base Rental shall be an amount equal to the
total payments for the calender year multiplied by a
fraction, the numerator of which is 90 per cent and
the denominator of which is the utilization for

such calender year.

g//7é>”"/ Zf: Edward M. Clark
TITLE: p-gL/ ﬁLA_A g TITLE: President

ﬁ3/77 ' DATE: April 21, 1978

DATE : £
STATE OF NEW HAMPSHIRE
-~ COUNTY OF GRAFTON

Oon this 21 day of April, 1978, before me personally appeared Edward M. Clark
to me personally known, who being by me duly sworn says that such person is Pre51dent
of NORTH STRATFORD RAILROAD CORP., that the foregoing Rider .. '™ e

was signed on behalf of said corporation by authority of its board of dlrectors, o

and such person acknowledged that the execution of the foregoing instrument was the

free act and deed of such corporation.

. VS S/

Notary Public

My Commussion £xpires Juty 10, 1978
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- This Schedule replaces Equipment Schedules No.l & 2 originally signed
) by BRAE Corp. on April 28, 1979 and by North Stratford on April 21, 1978.

EQUIPMENT SCHEDULE No. 3 ;
BRAE CORPORATION hereby leases the following Cars to

pursuant to that certain Lease Agreement dated as of April.21...,1978..

AAR. v ;- Dirensions . No.
Mech. - ‘ " <t e o Inside Doors | of
Design Description . | ¢ - Numbers . ¢ Length Width Height Width . {- Cars
XM _-|_ 40ft. General [NSRC 400- |40'6" 8" 25
Purpose Boxcar 424
s _ ‘
A — -
.CL.\
v :;":-

DATE:

August 16, 1979

BC-6/78

BY: E(J«-&r/o})’)w

DATE: / Cleco 27 /979
J



On thls 7? ¥y day of @7‘-:2‘( ..., 1979, before me_ persohally appearea(@«m&f(%
y known, who Being by me duly sworn says that such person is¢uped “of -

perso
W .......... , that the foregoing Lease Agreement, Rider(s) No. .... and Equip-

ment Schedule(s) No ... 'were signed on behalf of said corporation by authority of its board of
directors; and such person acknowledged that the execution of the foregoing instruments were the
free acts and deeds of such corporation. I

EE BN
RO Y R
B vl - .

- Not:
Joycea.l;yFrcuen
*Inatzry Sublic
My Com-- - ~ereary 14, 1980
STATE OF &%7« ....... U
COUNTY OF %% =73
On this /é ay of . LUALLLT . , 197?, before me personally appear
to me personally known, who bemg by me duly sworn says that such person is
BRAE CORPORATION, that the foregoing Lease Agreement, Rider(s) No. .... and Equipment
Schedule(s) No. .... were signed on behalf of said corporation by authority of its board of direc-

tors, and such person acknowledged that the execution of the foregoing instruments were the free

acts and deeds of such corporation.

Notary Public

e e
OFFICIAL SEAL

M. BATTLE
NOTARY PUBLIC - CALIFORNIA

SAN FRANCISCO COUNTY
My comm. explres DEC 17, 1982

=

21

BC-6/78

—
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EXIBIT "B"

RAILROAD CAR LEASE AGREEMENT

THIS RAILROAD CAR LEASE AGREEMENT (the "Lease")
dated this 2(F%*day of Llles.- , 1979, by and between
BRAE Corporation organized’in/the State of Delaware, with
its principal place of buSiness at San Francisco, California
(hereinafter referred to as "Lessor"), and American Grain
and Related Industries (a Farmer-owned Cooperative), with
its principal place of business at Des Moines, Iowa (herein--
after referred to as "Lessee"),.

RECITAL

Lessor and Lessee have entered into an agreement
("Use Agreement") dated as of qu/.\,, 1979 with
respect to the railroad cars shown on the'Rlder to thls
Lease {(hereinafter collectlvely referréd/to as the "cars”
and separately as a "car"). The Use Agreement provides that,
upon the occurrence of certain events, all cars then subject
to the Use Agreement shall become immediately subject to

this Lease,

WITNESSETH:

In consideration of the mutual terms and conditions
herein set forth, the parties hereto agree as follows:

1. Lessor agrees to furnish to Lessee and Lessee
agrees to accept and use upon the terms and conditions herein set
forth the cars. If prior to the Effective Date (as defined in
Paragraph 3A hereof) any of the cars shall have been destroyed
and not replaced, the term "cars" as used herein shall exclude

such destroyed cars.

2. The term of this Lease with respect to each of
the cars shall be the term specified on the Rider to this Lease
that is applicable to such car, unless sooner terminated in
accordance with Paragraph 24 hereof, subject to any extension
thereof as may be agreed upon in writing by Lessor and Lessee.

3. Each of the cars shall be considered as
delivered to and accepted by Lessee immediately upon such
cars being subject to this Lease upon the occurrence of the
events specified in the Use Agreement (hereinafter referred
to as the "Effective Date").

4, A. On the Effective Date, each car will be
plainly marked on each side with Lessor's identification
mark. If during the continuance of this Lease such marking

i
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shall at any time be removed or become illegible, wholly or
in part, Lessee shall immediately cause such marking to be
restored or replaced at Lessor's expense.

B. Lessee shall not place nor permit any
lettering or markings of any kind to be placed upon the cars
without Lessor's prior written consent, except that, for the
purpose of evidencing the operation of the cars in Lessee's:
service hereunder, Lessee shall be permitted to board, placard
or stencil the cars with letters not to exceed two inches (2")
in height.

and liability, c. Lessor may from time to time, at its
expensef cause the cars to be marked clearly and conspicuously
to show the interest of any secured party or of any assignee of
Lessor or any secured party in the cars.

5. The fixed rental with respect to each of the
cars shall be the rental specified on the Rider to this Lease,
and such fixed rental shall become effective with respect to
each of the cars covered by such Rider upon the Effective Date
and shall continue in effect with respect to such car throughout
the term of this Lease with respect to such car unless such car
is redelivered to Lessor at an earlier date, as provided in
Paragraph 25 hereof. Payment of said fixed rental shall be
made in advance. The first fixed rental payment for each car
shall be made at the pro rata daily rate for the number of days
from the Effective Date to the end of the month in which the
Effective Date falls. All subsequent payments of fixed rental
shall be made on or before the first day of each succeeding
month of the term of this Lease. The last payment of rental
shall cover the number of days from the first day of the final
month to the termination date of this Lease at the pro rata
daily rate. .

6. Immediately after the end of each year of
this Lease, Lessor shall determine the total number of miles
that each car traveled during such year, loaded and empty.
If it is determined that any car traveled more than 30,000
miles during such year, Lessee agrees to pay Lessor as
additional rent for such car for such year, the sum of $.02
multiplied by the number of miles in excess of 30,000 that
such car traveled during such year. The determination of
the total number of miles traveled by each car during any
year shall be made by multiplying the total number of miles
that such car traveled while loaded during such year by 2,
unless Lessor has in its possession information sufficient
to ascertain more precisely the “*total mileage traveled by
such car. Any mileage accrued prior to the Effective Date
shall not be considered in making this computation but the
excess mileage for any partial year shall be computed by pro-
rating 30,000 miles over such partial year.
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7. A. Lessee agrees to report p%emg%i; to Lessor
each movement of the cars. Such report shall contain the date,

car number, destination, and routing of such movement and any
other information which Lessee receives from railroad or other
sources concerning such movement. Lessor agrees to use such
reports and any other information which is received by Lessor
to maintain records to be used to collect any mileage allow-
ances, rental, and/or other compensation payable by railroads
by reason of the use of the cars (hereinafter referred to as
"allowances").

1
\

B. Insofar as applicable laws and regulations
permit, Lessee, unless an event of default specified in Para- [
graph 24 hereof shall have occurred and be continuing, shall be %

% _,/
."; \-"'

entitled to all allowances collected by Lessor from railroads L

as a credit against fixed rents, and any other amounts that ¥4
Lessee may be required to pay Lessor, but in BR event shall;ﬂ“v
such credit exceed the sum of such obligations. ~

8. Lessee agrees, insofar as possible, so to use
the cars that their total mileage under load will equal or
exceed their mileage empty on each railroad over which the
cars move. In the event that the empty mileage of the cars
should exceed their loaded mileage on any railroad and Lessor
is notified by such railroad to equalize such mileage with
loaded mileage or to pay for such excess empty mileage,

i Lesiee after notice from Lessor, shall equalize such excess

mileage within the time limit established by such
railroad or pay Lessor for such excess at the rate established
by the governing tariff. :

9. Lessee shall use the cars with due care and in.
services which will not damage the cars as the result of the
products being transported and Lessee will not alter the physical
structure of any of the cars without the approval in writing of
Lessor. Lessee agrees to give Lessor prompt written notice of
the need to repair or perform maintenance upon any car.

10. A. Except where responsibility is placed upon
others as provided in Paragraphs 10C or 12A hereof, Lessor,
at its expense, agrees to maintain the cars in good condition.
and repair according to the Code of Rules (as defined in
Paragraph 12A).

B. Lessor's obligation under Paragraph 10A to
maintain and repair the cars shall not extend to mandatory
changes in the design of any car, it components, configurations
or safety appliances or other changes required by separate
"legislative act or regulation effective after the Effective
Date which would require an expenditure in excess of $2,000.

In the event of such a change applicable to any car, Lessor

-3




may terminate this Lease with respect to such car, provided,
however,that prior to termination, Lessee may, at its own
expense, cause to have made the mandatory changes to such
car or cars, and the lease shall continue until expiration.

C. Lessor's maintenance obligations shall not
extend to repair or maintenance required as a result of, or
attributable to: (i) defects in the manufacture or workmanship
of any car or any component thereof or any material incor-
porated therein by the manufacturer or by any person other than
the Lessor, its agents or representatives; provided that
Lessor shall use its best efforts to enforce the warranty
rights with respect to the cars; (ii) damage caused by Lessee,
its agents or representatives; (iii) damage caused- to the car
by any corrosive or abrasive substance loaded therein or used
in connection therewith; (iv) damage to substance loaded
therein or used in connection therewith or damage to any car
caused by open flames, vibrations, sledges or other similar
devices during loading or unloading; (v) excessive or unbalanced
loading; and (vi) special interior linings. Lessee agrees, at
its expense, to maintain all special interior linings on the
cars in good condition and repair. Lessor shall forward to
Lessee any bills for repairs to the cars made by railroads for
reasons described in Paragraph 10C and Lessee shall promptly
pay such bills.

11. A. If any car becomes unfit for any reason
unrelated to the matters described in Paragraph 10C hereof and
if such condition is not due to damage to such car for which
Lessee is responsible under this Lease, the provisions of
Paragraph 11B shall govern the abatement of rental for such .

car. . ////

B. Fixed rent for any car damaged or destroyed
for any reason unrelated to the matters described in Paragraph is bad
10C shall abate from the fifth day after the date when such car orderad
is repaired and returned to service or replaced by another car. &2;?411
Lessor may elect to terminate this Lease with respect to any ﬂ[
car which has suffered damage in excess of 25% of its then
fair market value or any car for which the cost of repairs
exceeds the available insurance proceeds. In the event this
Lease is terminated with respect to any car, Lessor may at
its election substitute for such car another car of approximate-

. Lessor shall have the right, but

shall not be obligated to substitute for any car which shall
be so damaged or destroyed another car of a similar +ype,

eapaeityand-—condition.

a simlay age and aqe and +ype,

+\‘pe,, same. capacity, Same Ca?a((-h/)

value , and condition. Nalue, qnd
(‘,on&i‘h‘c,n,

el
»(“’4/4 , T
. -~ . /\ '/x’. {// f{,\/j‘
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12. Responsibility for loss or destruction of
or damage to cars or parts thereof or appurtenances thereto
furnished under this Lease shall be as fixed by the then .
prevailing Code of Rules Governing the Condition of and Repairs
to Freight and Passenger Cars for the Interchange of Traffic
promulgated by the Association of American Railroads (the "Code
of Rules”). The Code of Rules shall establish the rights,
obligations, liabilities of Lessor, Lessee, and any railroad
subscribing to the Code of Rules and moving the cars over its
lines in respect of matters to which the Code of Rules relate.
Lessor and Lessee agree to cooperate with and to assist each
other in any reasonable manner reguested but without affecting
their respective obligations under this Article to establish
proper claims against parties responsible for loss, or destruc-
tion of or damage to the cars.

13. Except where responsibility is placed on others,
as provided in Paragraph 12A hereof, Lessee agrees to indemnify
and save harmless Lessor from and against all losses, damages, !
injuries, liabilities, claims, and demands whatsoever, regardless {f}
of the cause thereof, any expenses in connection therewith,

i : 3 Ei54 , Or as a result of, the
use and/or operation of the Cars during the term of this Lease; iy
meded, howeoer, Abat counsel fees incwsred hevewoitdh shall he pud only 4o the .preuailivnj 'Pdr‘i'\/. R

14. Lessor shall not be liable for any loss of, or
damage to, commodities or any part thereof, loaded or shipped
in the cars, however such loss or damage shall be caused or
shall result. Lessee agrees to assume responsibility for, to
indemnify Lessor against, and to save them harmless from any
such loss or damage or claim therefore, and to assume respon-
sibility for any damage caused to the car by such commodities.

y
\-7?;!

i
{ i

15. Neither Lessor nor the manufacturer of the cars
shall have any liability to Lessee for loss of use of car or
cars, in whole or in part, regardless of the cause thereof ex-
cept if the result of the gross negligence or willful miscon-
duct of Lessor. EXCEPT AS PROVIDED IN PARAGRAPH 10, LESSOR MAKES
NO EXPRESS OR IMPLIED WARRANTIES OF ANY KIND, INCLUDING WARRANTIES
OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE WITH
RESPECT TO THE CARS. :

16. Lessor agrees to assume re5ponsibility'for and
to pay all property taxes levied upon the cars and to file all
property tax reportslrelating thereto.

17. Lessor will not be responsible for the payment
of any sales and/or use taxes or similar taxes, tariff, duty,
customs, switching demurrage, or other charges made by any
governmental, railroad, or other agency in respect of any of
the cars except as specifically provided herein; and Lessee
agrees to reimburse Lessor for any such charges.



18. 1In connection with a financing transaction all
rights of Lessor hereunder may be assigned, pledged, mortgaged,
transferred or otherwise disposed of (in all cases as security),
either in whole or in part, and/or Lessor may assign, pledge,
mortgage, transfer, or otherwise dispose of title to the cars
with or without notice to Lessee. In the event of any such
assignment, pledge, mortgage, transfer or other disposition,
this Lease and all of the Lessee's rights under this Lease and

all rights of any person, firms, or corporation who claims or ./
who may hereafter claim any rights under this Lease under or Ny
through Lessee are hereby made subject and subordinate to the \DJ

terms, covenants, and conditions of any chattel mortgages,
conditional sale agreements, and assignments and/or equipment
trust agreements covering the cars or any of them heretofore or il
hereafter created and entered into by Lessor, its successors, i
or assigns and to all of the rights of any such chattel mortgageps -
assignee, trustee, or other holder of the legal title to the

cars. In no event shall the holder of a security interest in

the cars be liable to Lessee for any matter arising out of such
security interest.

19. A. Lessee agrees to use the cars predominantly
within the boundries of the continental United States. Lessee
agrees that if any of the cars are placed in international
service by Lessee, Lessee shall reimburse Lessor for any
customs, duties, taxes or other expenses resulting from such
use.

3 "\
B. Lessee shall make no transfer, sublease orflxg‘ X77(
assignment of this Lease or any car (by operation of law e£% ™ j !
otherwise) without the prior written consent of Lessor; provided ['
that Lessee is hereby expressly permitted to sublease the cars I
to members of American Grain and Related Industries. Lessee

agrees (i) that no sublease shall permit use of the cars predomi-
nantly outside of the continental United States, (ii) that no

sublessee shall be a tax-exempt organization or governmental

unit and (iii) that all subleases shall be expressly subordinate

as provided in Paragraph 18. No sublease shall in any way

relieve Lessee from its obligations to Lessor under this Lease.

Lessee shall notify Lessor in the event of a sublease.

20. Lessee acknowledges and agrees that by the
execution hereof it does not obtain and, by payments and perfor-
mance hereunder it does not and will not have or obtain any
title to the cars or any of them at any time subject to this
Lease nor any property right or interest legal or equitable
therein, except solely as Lessee hereunder and subject to all
of the terms hereof. Lessee shall keep the cars free from
any encumbrances or liens which may be a cloud upon or otherwise
affect Lessor's title.
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21. A. At the time of delivery of the cars +eby - ' By
Lessor to Lessee, the cars will conform to the applicable
specifications and to all of the governmental laws, regulations,
requirements and rules, and to all of the standards recommended
by the Association of American Railroads interpreted as being
applicable to railroad equipment of the character of the cars
as of the date of delivery to Lessee. Lessee agrees to comply :/
with all governmental laws, regulations, requirements and rules, \P
and with the Code of Rules with respect to the use and operation vL
of each of the cars during the term of this Lease. rb
{
¢

Lessee agrees to furnish Lessor promptly, at jl
Lessor's request wil e_and accurate information
reasonably required for the effici istration of
this Lease.

23. Lessor or its assignee shall have the right by
its authorized representatives to inspect the cars at the sole
cost and expense of Lessor at such times as shall be deemed
necessary.

24. A. The occurrence of any of the following shall
constitute an Event of Default:

(i) the failure by Lessee to make any payment
of fixed or additional rent or other amount required to be paid
by Lessee under this Lease within ten days after the date such
payment 1is due;

(ii) any breach by Lessee of any agreement
or covenant contained in this Lease, which 1s not cured within
20 days after notice thereof from Lessor to Lessee;

(iii) any act of insolvency by Lessee or the
filing by Lessee of any petition or action under . any bankruptcy,
reorganization, insolvency or moratorium law, or any other law
or laws for the relief of, or relating to, debtors;

(iv) the filing of an involuntary petition
under any bankruptcy, reorganization, insolvency or moratorium
laws against Lessee that is not dismissed within 45 days
thereafter, or the appointment of any receiver or trustee
to take possession of the properties of Lessee, unless such
petltlon or appointment is set aside or withdrawn or ceases
to be in effect within 45 days from the date of such filing
or appointment; or

(v) any attempt by Lessee, in violation of
this Lease, to assign, sublease or transfer this Lease or any
interest in or the right to use or possession of the cars.

-7-



B. Upon the occurrence of any Event of Default,
Lessor may, at its option:

(i) proceed by appropriate court action or
actions either at law or-in equity to enforce specific performance
by Lessee of this Lease and/or to recover damages for breach
hereof; or

(ii) terminate this Lease, whereupon all
rights of Lessee to the use of the cars shall absolutely cease
and terminate as though this Lease had never been made, and all
fixed rent not theretofore due and payable with respect to the
cars shall forthwith become due and payable.

+ Any proceeds to Lessor from reletting the-cars
shall be applied first to the expenses incurred in reletting
the cars (including, but not limited to, all costs of reposses-
sion and delivery of the cars to the new lessee) and then in
payment of the amounts due Lessor under this Lease.

Upon the occurrence of an Event of Default,
Lessor may exercise its remedies with respect to some or all of
the cars. Lessee shall be liable for all reasonable attorneys'
fees and other costs and expenses incurred by reason of the
occurrence of any Event of Default or the exercise of Lessor's
remedies with respect thereto, including all costs and expenses
incurred in connection with the return of any car. The remedies
provided in this Lease in favor of Lessor shall not be deemed
exclusive, but shall be cumulative and may be exercised concur-
rently or consecutively, and shall be in addition to all other
remedies existing in law or in equity. To the extent permitted
by applicable law, Lessee hereby waives any mandatory require-
ments of law, now or hereafter in effect, which might limit or
modify the remedies herein provided.

25. At the termination of this Lease, Lessee, at
its expense, shall return each of the cars and each part
thereof to Lessor at the point specified in the Rider, or to
such point or points as may be mutually agreed upon by Lessor
and Lessee, on the date on which the term of this Lease expires,
empty, free from residue, and in the same good order and
condition as it was delivered by Lessor to Lessee, ordinary
wear and tear and repairs that Lessor is required to make
pursuant to Paragraph 10 hereof excepted. Lessee, on demand,
shall reimburse Lessor for the cost of cleaning any cars that
contain residue. Lessee, at its option, may redeliver any or
all of the cars to Lessor during the thirty (30) calendar day
period immediately preceding the date on which the term of this
Lease or applicable Rider expires. If Lessee shall elect so to



redeliver any or all the cars, the rental on such cars shall
cease on the date on which such cars are so redelivered to
Lessor. In the event that any or all of the cars are not
redelivered to Lessor on or before the date on which the term
of this Lease expires, all of the obligations of Lessee under
this Lease with respect to such cars-shall remain in full force
and effect until such cars are redelivered to Lessor; provided,
however, that the daily rental for each of such cars during
such period shall be one and one-half times the pro rata daily
rate of the rental specified in the Rider.

. 26. Any controversy or claims arising out of, or
relating to, this agreement, or the breach hereof, shall be
settled in Des Moines, Iowa, by arbitration in accordance with
the rules then promulgated by the American Arbitration Associa-
tion, and a judgment upon the award rendered may be entered in
any court having jurisdiction there.

27. This agreement and the provisions herein shall
be interpreted under, and performance shall be governed by, the
laws of the State of Iowa.

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed and delivered as of the day and
year first above written.

AMERICAN GRAIN AND RELATED INDUSTRIES
(a Farmer-owned Cooperative), Lessee

President

| By f:/ p[/ 0'
A=)

Yakea
P\
ATTEST:

I =g (Y
) .&AAL24>'7/’A ff%4wvﬁﬁA\A1
Assistant Secretary-Treasurer f

N CTEW S |

BRAE CORPORATION, Lessor’

A

By /C;ykfzf'/

~7,President

v,

ATTEST:” P
l I I \ \
Al (U

Assistant Secretary
J




RIDER

This Rider shall be attached to and-~forms a part of
the Railroad Car Lease Agreement dated Iyl 78, 1974,
by and between American Grain and Related Industraes (a Farmer-
owned Cooperative) and Brae Corporation.

Quantity Description Capacity, Each Fixed Rental, Each

100 . Covered Boppers 4650 Cubic Feet $494 per month

With respect to the cars covered by this Rider, it is
hereby agreed that:

This Railroad Car Lease Agreement shall become
effective upon the Effective Date and shall expire upon the then
scheduled expiration date listed in Paragraph 4 of the Use
Agreement referred to in the recital to the Lease. At the time
of delivery, Lessor and Lessee agree to execute Rider No. Two to
this Railroad Car Lease Agreement which shall include the exact
dates of the term of this Lease.

The redelivery point for the cars pursuant to Para-
graph 25 of the Lease is Des Moines, Iowa.

All other terms andg conditiohs of the Lease shall
remain unchanged.

Executed this [ day of QL.['L;, 1979,
by the duly authorized representatlves of the parties hereto.

AMERICAN GRAIN AND RELATED INDUSTRIES
(a Farmer-owned Cooperative), Lessee

(2 {)f./ L

President

By

ATTEST:

/fr/r / "// //'c/llr" / [/

Assistant Secretary -Treasurer:
Ve - Fregidinq

=

BRAE CORPORATIONL,Lessor~

- By _/:._,/ //7/ /// ///
e S

puti. 'l JALA Y

Assistant Secgetary




STATE OF .JQAn~ﬂ

A

COUNTY OF 1e4iz
On this 'Yb]w. day of deﬁy’ r 1979, before
me personally appeared 7?/?4,¢b\ , to

me personally known, who being by me duly sworn says that such
person is Aesinti~t Viei-(rcod:d of AMERICAN GRAIN AND RELATED
INDUSTRIES (a Farmer-owned Cooperative), and that the
foregoing Railroad Car Lease Agreement, Rider(s)—Nos
.and_Equipment—-Schedule{s)—No~ —were signed on behalf
of said entity with due authorization and such person
acknowledged that the execution of the foregoing instru-
ments were the free acts and deeds of such entity.

O 8 )i

+ Notary Public

(/

STATE OF CALIFORNIA )

)
CITY AND COUNTY OF SAN FRANCISCO )

On this 7&7/ day of /;&7<4Z&2c , 1979, before

me personally appeared 247 T T oa, , to me
personally known, who being by me duly sworn says that such
person is %27/ of BRAE CORPORATION, and that
the foregoing Railroad Car Lease Agreement, Rider(s) No.

and Equipment Schedule(s) No. were signed on behalf of
said corporation by authority of its board of directors, and
such person acknowledged that the execution of the foregoing
instruments were the free acts and deeds of such corporation.

— A Ratile

L sl el St
OFFICIAL SEAL f Notary Public
M. BATTLE ' '
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SAN FRANCISCO COUNTY )
My cnmm. exphies DEC 17, 1982 |
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' EXHIBIT "C"
AGREEMENT

o 1 -
AGREEMENT entered this 2( day of Clxby ’
/ /

1979, by and between Brae Corporation (hereiddftef referred to

as "Brae"), a Delaware corporation, and American Grain and
Related Industries (a Farmer-~owned Cooperative) (hereinafter
referred to as "AGRI") an Iowa corporation.

WHEREAS, Brae will acquire certain covered hopper
railroad cars; and

WHEREAS, Brae is desirous of offering the use of
certain covered hopper railroad cars to AGRI; and

WHEREAS, AGRI is desirous of using certain covered

hopper railroad cars which will be:acquired by Brae.

NOW, THBEREFORE, in consideration of the premises and
mutual covenants contained herein, the parties do hereby

agree as follows:

1. Description of Covered Hopper Cars. Brae

shall provide to the Warrenton Railroad, which will assign
to originating carriers for assignment to AGRI the following
covered hoppers cars: One Hundred (100) new, 4,650 cubic-~
foot capacity, lined, covered hopper cars manufactured by
National Steel Car Corporation, Limited, BHamilton, Ontario,
Canada (hereinafter referred to as "the Cars" or "Cars").

A description of the Cars is set forth in Exhibit "A",

attached hereto and by this reference made a part hereof.



2. Confirmation of Originating Carriers. AGRI

has obtained written confirmation by an originating carrier
or originating carriers accepting the Cars in Assignment and
will deliver such confirmation to Brae prior to the effectng

date of this Agreement.

3. Deliverv Instructions. Brae shall bear the cost

of initial delivery of the Cars to the loading point(s) speci-
fied by AGRI. In the event that any Cars are rejected by AGRI
because of defects or nonconformity to specification, all costs
and charges incurred in connection with the return of said Cars

shall be borne by Brae.

4. Term of Agreement. The term of the agreement

for each Car for the purpose of céiculating extension dates shall
run for a period of five (5) years commencing on September 1,

1979. AGRIr—at—its—oeptien;,—may—-elect—to—extend—thisAgreemnent
—Q&&—e—ma*imam~§é—éwo~eonseeatéve—ééve—+5+—yeaf—pe%éeésf——&GR§-
—sheall—havethe—sight—to—extead—this—Agreenent—with-recpeet—te-

<ither—all er—fifty—ofthe Cars—atAGRI'c—option——ShouldAGRI—-

<lect—be—extend—the—agreenent—for—the first—five{S}—year
petied—AGRI—schalldeliverwi-itten—noticeto—BPAE s—place—of

business—on—or—beforeMHay-1,1984—which-—notice-shall—setatbe—
—2ACRIlsintent—to—extend—the—agreement—and—indicate—whether—all
—er—oh -4£%y—o£-{he—éafé—sha%%—be—éhe—sﬂbéeo{—eé—ehe—exéendeé

—agreement——Should-AGRI-elect—to—extend—the—agreement—for—
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5. Agreement for Utilization. AGRI agrees to

use its best efforts to insure that the Cars subject to this
Agreement will travel an average of sixty-five (65) miles

per day for each day the Cars are available for use by AGRI
during the term of this Agreement. For purposes of calculating
this mileage obligation on individual Cars, the éate each Car
is 1oéded at fhe first loading point specified by AGRI and as
provided in Paragraph 3 shall be deemed to be the date the
mileage obligation commences. The fiscal year for determina-
tion of computations hereunder shall commence Septembér 1,
1979.

AGRI shall use its best efforts to load Cars as
guickly as possible upon their arrival from the manufacturing
plant at AGRI's first loading point(s) and also on all future
loadings. 1In the event that.the aQerage usage of all Cars in
service is less than sixty-five (65) miles per day per Car,
ACRI shall pay Brae compensation based on the "mileage car hire
réte" prescribed in AAR Circular OT-10 (or any mileage car hire
rate regulation replacing it).

The amount, if any, owed to Brae by AGRI pursuant to
its mileage guarantee shall be determined as follows: multiply
65 times the aggregate number of "Car Days" during the applic-

able period and subtract from that product the total number of

-3-



miles actually travelled by all Cars during that period. 1If
the difference is a positive number, then such number shall be
multiplied by the then applicable mileage rate prescribed by
the Interstate Commerce Commission and that product shall be
the mileage deficiency for such period. If the difference is

a negative number, then there shall be no deficiency for such
period and the difference (multiplied by the then applicable
mileage rate prescribed by the Interstate Commerce Commission)
shall be a credit available for application as provided in the
next paragraph. Brae shall determine the mileage deficiency
guarterly commencing September 1, 1979 and shall make an annual
computation on December 31st of each year during the term of
this Agreement. For the purpose of making these determinations,
"Car Day" shall mean one day on which one Car is subject to
this Agreement, commencing upon the lcading of such Car at the
first loading point specified by AGRI.

AGRI shall pay Brae the mileage deficiency, if any,
guarterly in arrears not later than 15 days after Brae has
notified AGRI of its gquarterly determination of the mileage
deficiency. Notwithstanding the fact that mileage deficiencies
are to be paid quarterly, they shall be computed on an annual
basis. Accordingly, if during any guarter the Cars have an
average daily mileage exceeding 65 miles per day, the credit
available from such excess mileage shall be used to offset any

mileage deficiency from any preceding quarter during such year



1

and, to the extent not so used, shall be used as a credit to
offset any mileage deficiency which may occur in any subsegquent
guarter of such year. 1In the event that the average daily
mileage during any quarter‘is less than 65 miles per day, the
resulting mileage deficiency shall be offset, if possible, by
utilizing credits from prior or subseguent guarters during such
year. If, at the end of any year, the Cars have an average
daily mileage in excess of 65 miles per day and because of
quarterly variations AGRI has paid mileage deficiency fees to
Brae during such year, Brae shall refund such mileage deficiency
fees to AGRI within 15 days after making the determination
referred to in the preceding paragraph. Except as provided in
the preceding sentence, Brae shall.be entitled to all mileage
payments made by railroads with respect to Cars. Credits
resulting ffom excess mileage shall terminate if not used or

refunded at the end of each year.

6. Termination of Payments. In no case shall AGRI

be required to meet minimum mileage obligations with respect to
a Car when such Car is used in unauthorized service by a third
party without AGRI's knowledge'and/or consent. If a Car is used
in unauthorized service, Brae agrees to help recover any and all
penalties assessed against the unauthorized third party inuring
to the benefit of AGRI.

7. Obtaining Exception to 'ICC Service Orders. Brae

shall endeavor to obtain exceptions from ICC Service Orders or



directives or orders from other properly authorized govern-
mental agencies or bodies which by their terms would deprive
AGRI of the use of the Cars in its assigned service. 1In the
event Brae is unable to obtain exceptions to ICC Service
Orders or has failed to complete rééistration requirements
and Cars are not available for AGRI's use, no mileage obli-
gation or lease rental payment shall be required of AGRI with
respect to Cars which are not available for use. Mileage
obligations under the Agreement shall cease on any and all cars
hereunder which are "bad ordered"™ or subject to Mechanical
Rule 108 of tﬁe AAR Interchange Rules, or where repair parts
are being awaited to repair any Car subject hereto.

8. Compliance with Interstate Commerce Commission.

It is agreed that the utilization of the Cars shall be in
compliance with the provisions of the Interstate Commerce Act,
the Interstate Commercé Commission's Regulations promulgated
thereunder, and the Car Ser&ice Rﬁles established by the

Association of American Railroads.

9. Private Lease Between AGRI and Brae. In the

event that the assignment with the originating carrier referred
to in Paragraph 2 is terminated or is no longer in effect with
respect to some or all of the Cars and AGRI has not obtained an
assignment from another originating carrier, AGRI's obligations
under Paragraph 5 sh;ll immediatelf cease with respect to such

Car or Cars and such Cars without action by either party shall



immediately be subject to the full service lease agreement
annexed hereto. The fixed rental under such lease shall be
$494 per Car per month. Bowever, AGRI, at its option, upon
notification to Brae, may postpone the immediate changéover
from the terminated assignment to the full service lease agree-
ment in order to secure another originating carrier and subse-
guent assignment. In such event, AGRI shall guarantee Brae
revenues equal to that which the Cars would earn if utilization
of the Cars off the shortline were 100% and the Cars travelled
an average of 65 miles per day. Furthermore, should the Cars
be subject to the full service lease and should AGRI thereafter
find an originating carrier or carriers providing a subseguent
assignment or assignments, AGRI shall have the right, at its
option, to revert to the terms of this Agreement. Should AGRI
switch a Car or Cars from assignment with an originating
carrier or carriers to the full service lease agreement or the .
reverse, the only cost to be borne by AGRI, aside from those
described in this paragraph, shall be for the'remarking and
restenciling of the Cars. AGRI shall change a Car from the
mileage obligation status to a full service lease, or the
reverse, only upon ten (10) days notice in writing to Brae.
Upon receipt of such notice, Brae shall be responsible for all
registrations with or approvals from the appropriate governmen-
tal authorities and other required parties. _Should AGRI suffer

any loss of use because of delay due to the fault of Brae, Brae



shall cause an abatement of AGRI's obligations on a pro rata
basis, to be effected on AGRI's mileage obligation or rent
under the full service agreement. The provisions of this para-
graph shall apply to any or all of the Cars at AGRI's option.

10. Repairs of Cars.

A. AGRI shall use the Cars with due care and
in services which will not damage the Cars as the result of the
products being transported and AGRI will not alter tﬁe—physical
structure of any of the Cars without the approval in writing of
Brae. AGRI agrees to give Brae prompt written notice of the
need to repair or perform maintenance upon any Car. Except
where responsibility is placed upon others as provided in Para-
graphs 10C or 12A hereof, Brae, at its expense, agrees to main-
tain the Cars in good condition and repair according to the

Code of Rules (as defined in Paragraph 12A).

B. Brae's obligation under Paragraph 10A to
maintain and repair the Cars shall not extend to mandatory
changes in the design of any Car, its components, configura-
tions or safety applianées or other changes required by
separate legislative act or regulation effective after the
Effective Date, which requires an expenditure in excess of
$2,000. 1In the event of such a change applicable to any
Car, Brae may terminate this Lease with respect to such Car,
provided, however, that prior to termination, AGRI may, at

its own expense, cause to have made the mandatory changes



to such Car or Cars, and this Agreement shall continue until
expiration.

c. Brae's maintenance~obligations shall not
extend to repair or maintenance required as a result of, or
attributable to: (i) defects in the manufacture or workmanship
of any Car or any component thereof or any material incorpo-
rated therein by the manufacturer or by any person other than
Brae, its agents or representatives; provided that Brae shall
use its best efforts to enforcé the warranty rights with
respect to the Cars; (ii) damage caused by AGRI, its agents or
representatives; (iii) damage caused to the Car by any corrosive
or abrasive substance loaded therein or used in connection
therewith; (iv) damage to substance loaded therein or used in
connection therewith or damage to aﬂy Car caﬁsed by open
flames, vibrations, sledges or other similar devices during
loading or unloading; (v) excessive or unbalanced loading; and
(vi) special interior linings. AGRI agrees, at its expense, to
maintain all special interior linings on the Cars in good |

condition and repair.

D. Brae may elect to terminate this Agreement
with respect to any Car which has suffered damage in excess
of 25% of its then fair market value or any Car for which
the cost of repairs exceeds the available insurance proceeds.

In the event this Agreement is terminated with respect to



any Car, Brae may at its election substitute for such Car
another Car of approximately the same age and type.

11. Mileage Payment Abatement.

A. If any Car becomes unfit for any reason
un;elated to the matters described in Pafagraph 10C hereof and
if such condition is not due to damage to such Car for which
AGRI is responsible under this Agreement, the provisions of
Paragraph 11B shall govern the abatement of the mileage guaran-
tee for such Car.

B. Guaranteed mileage payments as provided in
Paragraph 5 for any Car-damaggd or destroyed for any reason
unrelated to the matters described in Paragraph 10C which cause
a Car to be bad ordered shall be abated from the date such
Car is bad-ordered until the date sﬁch Car is returned to
service or replaced by another Car of approximately the same
age and type as the damaged Car.

12. Destruction or Damage to Cars.

Responsibility for loss or destruction of or
damage to Cars or parts'thereof or appurtenances thereto fur-
nished under this Agreement shall be as fixed by the then
prevailing Code of Rules Governing the Condition of and Repairs
to Freight and Passenger Cars for the Interchange of Traffic
promulgated by the Association of American Railroads (the "Code
of Rules"). The Code of Rules shall establish the rights,

obligations, liabilities of Brae, AGRI, and any railroad

-10-~-



subscribing to the Code of Rules and moving the Cars over its
lines in respect of matters to which tbe Code of Rules relate.
Brae and AGRI agree to cooperate with and to assist each other
in any reasonable manner requested but without affecting their
respective obligations under this Article to establish proper
claims against parties responsible for 1055, or destruction of

or damage to the Cars.

13. Effective Date of Agreement. This Agreement -

will become effective when it has been signed by all parties
and the confifmation referred to in _Paragraph 2 has been
delivered to Brae. This document contains the entire agreement
of the parties with respect to the subject matter thereto, and
no modifications hereto shall be effective unless in writing and
signed by all paties. This Agreement shall be governed and
construed according to the laws in effect in the State of Iowa.
Any waiver of any terms and conditions of this Agreement by all
parties shall apply to said instance only and shall not operate
as a waiver of any of the terms and conditions with respect to

future acts or omissions.

14. Cancellation Rights. AGRI shall have the right

to cancel this Agreement without penalty, either in its entirety
or with respect to a portion of the Cars, upon written notice
to Brae in the event that its operations are reduced substan-
tially for a substantial period of time because of war, fire,

flood, embargo, accident, explosion, or other causes beyond the

-11-~



control of AGRI, an Act of God, or by strike or lockout, or by
any proceeding at law or equity. AGRI shall be entitled to
exercise this right only with respect to -all of the Cars or in.

increments of fifty Cars.

15. Arbitration. Any disputes or controversies

arising under this Agreement shall be determined by submitting
them to the American Arbitration Association in Des Moines,

Iowa, subject to its;guleg;then;ogtqining, with each party. ., ..
bearing its proportionate share of the costs.

16.;.¢Specia140bligations.. All insurance, tax, main-

tenance, and any other legal or financial obligations on the
Cars not specifically-so stated in this Agreement as being for
AGRI's account shall be -the responsibility of Brae. Further-.
more, it shall be the duty of Brae éo warrant no interference
with AGRI's use of the Cars because of any failure on the part
of Brae to comply with the terms and conditions of this Agree-

ment.

17. Bankruptcy. .. Either. party.shall have .the right

to declare this Agreemeﬁt null and void should the other party

be declared bankrupt. S MDA - -

18. Communications. All written communications from -
AGRI to Brae shall be directed at the following address: Brae
Corporation, Three Embarcadero Centef, San Francisco, California
94111. All written communications from Brae to AGRI shall be

directed at the following addresses: AGRI Industries, Attention:

-12-



Traffic Department, P.0O. Box 4887, Des Moines, Iowa 50306
and Wilbur N. Bump, 712 Financial Center, Des Moines,

Iowa 50309. - .. . . . : - - LA L.

19. Assignment. Except as permitted in Paragraph

20D, Brae shall not assign its rights under this Agreement
except with the written consent of AGRI, which consent shall
not be unreasonably withheld.

20.. . -MiscellaneousS. . .. . - onoi: i e e e

~:w.Be, _The delivery of any car to AGRI shall be
subject to the manufacturer's delivery schedules,,and-the::. .,
availability of financing on terms satisfactory to Brae.

e Be-- In.the:eveﬁt,that'phe4Cars-are no.-longer --
subject to lease .to-the Shortline.Railroad described.in Provi-
sion 1, Brae shall notify AGRI,'and.shall make every effort to
secure a substitute shortline railroad without interrupting the
availability of cars to AGRI. If a substitute shortline-rail-
road cannot be found, Brae may, upon not less than ten (10)
days prior written notice to .AGRI, _convert this.Agreement to .
the Full Service Lease Aéreement annexed hereto.

v -~ =C.1 .. Upon the terminafion of this Agreement
(unless the Full Service Lease-Agréement is then-in effect),
AGRI shall redeliver the Cars to Brae in Des Moines, Iowa, free.
of all residue. AGRI, at its option, may redeliver any-.-or all

of the Cars to Brae during the thirty (30) calendar day period

PR e e - L .
. L et s
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‘immediately preceding the date on which the term of this Agree-
ment expires.

"~ " D. 'This Agreement and all of AGRI's rights
under this Agreement, and all rights of any person who claims
r%ghts under .this Agreement through AGRI are subject and sub-
ogdinate to. the .terms,.covenants and conditionsuof all chattel
mortgages, conditional sales agreements, assignments, equipment
téust agreements, financeﬁlgasggfqgfgther security documents
cavering the Cars or any of them :heretofore:or hereafter cre-

afed and entered "into' by Brae ‘and.to:all- of ‘the:rights of-any 4

such chattel .-mortgagee,-.assignee, trustee; owner or other . .

3

holder of interest in the“Cars.~ Btae‘may¢aSSign%itéfrights~inw K
whole or in part<under: this Agreement as’security in connection: -
with financing transactions. 1In the event of any such assignment,
mortgage or transfer, AGRI agrees to execute any and all docu-
ménts required by the assignee, mortgagee or transferee to con-

firm such third party's interest in and to the Cars and this

Agreement,-'and to- confirm the subordination .provisions.con~.. .. ...

tained in this Section 20.

: . R T R U P
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IN WITNESS WHEREOF, the parties have caused this
Agreement to be executed by their duly authorized officers

as of the date first above written.

ATTEST: L i97iis ueuer .. BMERICAN GRAIN AND RELATED INDUSTRIES
' (a Farmer—owned Coooeratlve)

- - . -

Fa - - - .
- - “-. " .- - PR 2N

By ////%/4£;/ B

]

S TR LD S . - -

/’_//-,f'zt I Fi -t _.,'..,_ Rt -
///.410, / /i .’X?.A/ Ti tle /“‘“‘.‘ ;’/'f.‘ £y oo AT
/Eféﬁ'i'zba z ‘.‘ft)‘ JrCs o0 .y 0T UL& e UDICEe 3T ONTTERITEC .
) L S D AL B maTionon I e SRR S P
ATTEST: A BRAE CORPORATION .
. - /}yff’j7’ ..;/4: N T
Lo ¥ Loor.oe T T ST -‘/,‘ p / .'/’;-—., ‘.‘..4 N T S S S,

(\ ut/&\\ ,\k\\ Title v %A/H//ZZ
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STATE OF Qm—:; )

v . . ) ss.
COUNTY OF  __. ﬁ(/ 4 N
on this (7" day of /QUL/:;/ , 1979, before
me personally appeared W Y , to
me personallybknown, who being by me duly  sworn _says that such -
person is /1,329 {te,- [2ird:nd OF AMERICAN GRAIN AND RELATED. ~ --°

INDUSTRIES (a Farmer-owned Cooperatlve), and that the
foregoing Agreement was signed on behalf of said entity with
due authorization and such person acknowledged that the
execution of the foregoing 1nstrument were the free acts and

deeds of such entity. e e e

e £ a1 < 8 S i

T i : ' _-‘
F T g 7oL C L
f/) /(_4,.9:"‘-!/\_

No tary Public

rr
-3
-3
o))
19p)

=

BRAL CORPL.AL VN

PN
~

STATE OF CALIFORNIAA ) )
o e ) ss. e — -

CITY AND COUNTY /OF / SAN FRANCISCO )

Vel
' //

. on this YZA_ day of [Drt6riar . 1979, before me
personally appeared S . NIz 2% , to me
personall nown, who being by me duly sworn says that such
person is )%/ 2, 727" of BRAE CORPORATION, and that
the foregoing Agreement was signed on behalf of said corpora-
tion by authority of its board of directors, and such person
acknowledged that the execution of the foregoing instrument
were the free acts and deeds of such corporation.

| < A . %ﬂéf;&/

OFFICIAL SEAL
M. BATTI.E

el ¥

Notary Public

SAN FRANCISCO COUNTY
My comm. explres DEC 17, 1982 |

A~~~ " o = O~
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EXHIBIT "D" y
oFrvY
AGREEMENT

THIS AGREEMENT, made as of this 7th day of November, 1978,
between States Marine Corporation doing business through its
division STATES RAIL SERVICES, with offices at 280 Park Avenue,
New York, New York 10017 ("SRS"), as agent for certain
principal owners, and GENESEE AND WYOMING RAILROAD COMPANY, a
New York corporation ("GWRR"), with offices at 3846 Retsof
Road, Retsof, New York 14539. o

Id

1. Scope of Agreement

A. SRS, as agent for certain principal owners, and
GWRR agree that SRS shall deliver to GWRR for GWRR's use a
maximum of 300 covered hopper railroad cars as set forth in any
schedule or schedules executed by the parties concurrently or
subsequently with this Agreement and made a part hereof. The
word "Schedule®™ as used herein includes any such schedule or
schedules executed herewith. - The Schedule shall at all times
describe the railcar equipment by appropriate serial number and
identify the name of each car owner. The scheduled items of
equipment are hereinafter called collectively the "Cars.”

B. It is the intent of the parties to this
Agreement that the principal owners set forth on the Schedule
shall at all times be and remain the owners of the Cars and
that SRS shall be their agent. SRS acts or will act as agent
of the owners by virtue of certain management agreements
between SRS and each individual owner of the Cars. All actions
undertaken by SRS under this Agreement shall, unless the
context otherwise requires, be deemed to be taken as agent for
each of the individual owners set forth on the Schedule. GWRR
agrees that it will at no time take any action or file any
document which is inconsistent with the foregoing intent and
that it will execute such documents, at the request of SRS or
the owners, and take such action as it deems necessary to
accomplish or evidence this intent.

cC. SRS, as agent for the owners, and GWRR agree
that, as between themselves, GWRR shall not be entitled to
claim the benefits of any available Investment Tax Credit for
Federal income tax purposes.

D. It is the intent of the parties that SRS, as
agent, shall receive an amount equal to all the per diem
payments, mileage payments and any other payments however
designated earned by the Cars (all of which are hereinafter
collectively referred to as "payments" or "car hire payments"®)
and GWRR shall have the availability and use of the Cars in its
present transportion operation and in any expansion of such
service without payment of any other charge to SRS.



2. 'Te;m

This Agreement shall remain in full force until it
shall have been terminated as to all of the Cars as provided
herein. Subject to any termination rights hereinafter
contained, this Agreement shall commence upon the delivery of
the first Car to GWRR as set forth in Section 3A hereof and
shall terminate on December 31, 1983.

3. Supply Provisions

A. SRS, on behalf of the owners, will inspect each
of the Cars tendered by the manufacturer for delivery and
confirm to GWRR in writing that such inspection has been made
and that the Cars conform to the specifications agreed to by
GWRR as described in the attached Schedules. GWRR shall
inspect the sample car and confirm in writing to SRS that it
conforms to the specifications agreed to by GWRR and which are
referenced in the attached Schedules. Upon such approval by
GWRR and SRS's subsequent determination that each Car conforms
to the specifications supplied by SRS and to all applicable
governmental regulatory specifications, SRS will accept
delivery thereof as agent of the owners at the manufacturer's
facility and shall notify GWRR in writing of such acceptance.
Each of the Cars shall be deemed delivered to GWRR upon such
acceptance and notification by SRS and control of the Cars
shall immediately pass from the owners to GWRR at such time.

B. If there is a surplus of Cars available for salt
service, GWRR intends to the extent practicable to load the
Cars prior to loading substantially similar covered hopper
railroad cars which, subseqguent to the date of this Agreement,
have been leased or purchased by GWRR provided, however, that
this shall in no event prevent or prohibit GWRR from fulfilling
its obligations to provide transportation and facilities upon
reasonable request therefor to shippers on its railroad tracks.
While it is the intent of GWRR to treat the Cars on a basis no
less favorable than that afforded to cars now owned or leased
by GWRR, it is expressly understood that GWRR may, because of
practical business considerations, give loading preference to
cars now owned or leased by it (or to any substitutes for such
cars). In addition, it is further understood that shipper cars
at all times have loading priorities at the shipper's option.

4, Railroad Markings and Record Keeping

A. SRS, as agent, and GWRR agree that on or before
delivery of any Cars to GWRR, said cars will be lettered with



the railroad markings of GWRR and may also be marked with the
name and/or other insignia used by GWRR, all at no  cost to
GWRR. SRS will insure that such name and/or insignia comply
with all applicable regqulations.

B. At no cost to GWRR, SRS, as agent, shall during
the term of this Agreement prepare for GWRR's signature and
filing all documents relating to the registration, maintenance
and record keeping functions involving the Cars. Such
documents shall include but are not limited to the following:
(i) appropriate Association of American Railroads ("AAR")
documents (ii) registration in the Official Railway Equipment
Register and the Universal Machine Language Equipment Register
(UMLER); and (iii) such reports as may be required from time to
time by the Interstate Commerce Commission ("ICC") and/or other
regulatory agencies.

5. Maintenance, Taxes and Insurance

: A. Except as otherwise provided herein and
excluding the operating cost of GWRR as would be incurred
whether or not this Agreement were in effect, SRS will pay all
costs,; expenses, fees and charges incurred in connection with
the use and operation of each of the Cars during the term of
this Agreement, including but not limited to repairs,
maintenance and servicing, unless the same was occasioned by
the fault of GWRR while a Car was in the physical possession of
GWRR. GWRR hereby transfers and assigns to SRS for and during
the term hereof all of its right, title and interest in any
warranty in respect to the Cars. All claims or actions on any
warranty so assigned shall be made and prosecuted by SRS at its
sole expense and GWRR shall have no obligation to make any
claim on such warranty. Any recovery under such warranty shall
be payable solely to SRS for the benefit of the individual

owner.

B. Except as provided above, SRS shall make or cause to
be made such inspections of, and maintenance and repairs to,
the Cars as may be required. At SRS's expense, GWRR shall
perform any necessary maintenance and repairs to Cars on GWRR's
railroad tracks as may be reasonably requested by SRS. SRS
shall also make, at its expense, all alterations, modifications
or replacement of parts as shall be necessary to maintain the
Cars in good operating condition throughout the term hereof.
GWRR may make running repairs to facilitate continued immediate
use of a Car and bill SRS for such repairs. All bills for
repairs by GWRR are payable upon receipt by SRS of an invoice.



c. SRS agrees to reimburse GWRR upon demand for all
taxes (including but not limited to sale or use taxes imposed
on the mileage charges, payments hereunder and/or ¢ar hire
revenues), assessments and other governmental charges of
whatsoever kind or character paid by GWRR relating to each Car’
and on the lease, delivery or operation thereof which may
remain unpaid as of the date of delivery of such Car to GWRR or
which may be accrued, levied, assessed or imposed during the
term hereof, except taxes, however designated, imposed on
income of GWRR. ' Moreover, SRS agrees to indemnify and hold
harmless GWRR from any and all such tax, assessment or charge
liability and from any costs, penalties or expenses, including
legal fees, relating thereto. SRS and GWRR will comply with
all state and local laws requiring the filing of ad valorem tax
returns on the cars.

6. Consideration

A. In consideration for its performance of its
obligations hereunder, SRS shall be entitled for the account of
the owners to a sum equal to all car hire payments made to GWRR
on account of the Cars. In addition, SRS shall be entitled to
a sum equal to all monies, if any, earned by the Cars prior to
their initial loading.

B. GWRR shall pay or cause to be paid to SRS, or
its designee or agent, a sum equal to all revenues received
with regard to the Cars, including but not limited to payments
described in Section 6A, 6C and 7B, as soon as possible after
such payments are actually received by GWRR. GWRR agrees to
appoint the First National Bank of Boston (the "Bank") as its
collection agent during the term of this Agreement for purposes
of collecting the monthly drafts of GWRR in respect of all
railroad cars controlled by GWRR. GWRR shall instruct the Bank
to deposit that portion of the sum collected on any monthly
draft which is equal to all car hire payments earned by the
Cars in such account in the Bank as SRS may direct. It is
understood that GWRR may give such instructions as it may
desire in respect of that portion of the monthly draft
attributable to its railroad cars which are not subject to this
Agreement. ’

c. In the event damage beyond repair or destruction
of a Car has been reported in accordance with Rule 7 of the AAR
Car Service and Car Hire Agreement, Code of Car Hire Rules and
Interpretations - Freight and the appropriate amount due as a
result thereof is received by SRS, said damaged or destroyed
Car will be removed from the coverage of this Agreement as of



the date that payment of car hire payments as to such Car
ceased. . .

D. SRS may, at.its option and upon written notice
to GWRR, terminate this Agreement as to such Cars as SRS shall
determine in the event that the utilization after December 31,
1979 of (x) the Cars and (y) cars under a separate agreement
dated as of November 7, 1978 between SRS and GWRR is less than
70 per cent either (i) during any two consecutive quarters or
(ii) on the average over any four consecutive calendar
guarters. For the purposes of this Agreement, utilization
shall be determined by a fraction, the numerator of which is
the sum of the aggregate number of days in each calendar
quarter that car hire payments are earned by GWRR on each car,
commencing from the initial loading, and the denominator of
which is the sum of the aggregate number of days in each
calendar quarter that each car is subject to this Agreement,
commenc1ng from the initial loading (such term referred to as

"utilization").

E. Upon mutual written consent of SRS and GWRR,
this Agreement may be terminated as to any Car at any time.

F. If at any time during the term of this
Agreement, any management agreement (as referenced in Section 1
above) between SRS and any individual owner is terminated, then
this Agreement shall be deemed to be terminated as to the Cars
of such owner as of date of termination of the owner's
Management Agreement.

G. . In the event that GWRR shall give written notice
to SRS, or its designee or agent, that any alterations,
modifications, improvements or additions to the Cars, costing
$200 or more per Car, or any one of them, are required by AAR,
the Department of Transportation or any other regulatory agency
or are otherwise required to comply with applicable laws,
regulations or requirements, then SRS shall have thirty (30)
days from the receipt of said notice to terminate this
Agreement as to one or more of the Cars. Such termination
shall be made by written notice to GWRR within said thirty (30)
day period. 1If SRS does not so terminate, then SRS shall
promptly commence and diligently complete such alteration,
modification, improvement or addition or GWRR may immediately
terminate this Agreement as to such Cars.

7. Possession and Use

A. So long as GWRR shall not be in default under
this Agreement, GWRR shall be entitled to the possession and



use of the Cars in accordance with and subject to the terms of
this Agreement and in the manner and to the extent Cars are
customarily used in the railroad freight business.

B. If, in the opinion of SRS and GWRR, it may be
possible to achieve a higher utilization of the Cars without
seriously impeding the ability of the GWRR to perform its
carrier functions, then SRS may direct GWRR to assign that
number of Cars designated by. SRS to other railroads subject to
recall. In this event, an amount equal to all car hire
payments earned with regard to the assigned cars shall be paid
to SRS.

C. GWRR will not directly or indirectly create,
incur, or cause to exist any mortgage, pledge, lien, charge,
encumbrance, or other security interest or claim on or with
respect to the Cars or any interest therein or in this
Agreement or any Schedule thereto. GWRR will promptly, at its
expense, take such action as may be necessary to duly discharge
any such mortgage, pledge, lien, charge, encumbrances, security
interest or claim if the same shall arise at any time.

D. GWRR shall use its best efforts to provide that
the Cars will not be used predominantly outside the United
States during 1978 or any subseguent calendar year within the
meaning of Section 48(a)(2)(A) of the Internal Revenue Code, as
amended, or any successor provision thereof, and the
regulations thereunder. It is expressly understood that GWRR
shall have no other obligation in this regard.

8. Default of GWRR

A, The occurrence of any of the following events
shall be an event of default of GWRR:

(i) The nonpayment by GWRR of any sum required
herein to be paid by GWRR within twenty (20) days
after the date any such payment is due.

(ii) The breach by GWRR of any other term,
covenant, or condition of this Agreement, which is
not cured within twenty (20) days after receipt of
written notice thereof.

(iti) Any act of insolvency by GWRR, or the
filing by GWRR of any petition or action under any
bankruptcy, reorganization, insolvency or moratorium



law, or any other similar law or laws for the relief
of, or relating to, debtors. - )

(iv) The filing of any involuntary petition
under any bankruptcy, reorganization, insolvency or
moratorium law against GWRR that is not dismissed
within sixty (60) days thereafter, or the appointment
or any receiver or trustee to take possession of the
properties of GWRR, unless such petition or appoint-
ment is set aside or withdrawn or ceases to be in
effect within sixty (60) days from the date of said
filing or appointment.

(v) The subjection of any material portion of
GWRR's property to any levy, seizure, assignment,
application or sale for or by any creditor or
governmental agency which is not discharged within
sixty (60) days.

B. Upon the occurrence of any event of default,

SRS, at its option, may

9.

(i) Proceed by any lawful means to enforce
performance by GWRR of this Agreement or to recover
damages for a breach thereof (and GWRR agrees to bear
SRS's costs and expenses, including reasonable
attorneys' fees, in securing such enforcement), or

(ii) By notice in writing to GWRR, terminate
GWRR's right of possession and use of the Cars,
whereupon all right and interest of GWRR in the Cars
shall terminate; and thereupon SRS may enter upon any
premises where the Cars may be located and take
possession. of them and henceforth hold, possess and
enjoy the same free from any right of GWRR. SRS
shall nevertheless have the right to recover from
GWRR any and all rental amounts which under the terms
of this Agreement may then be due or which may have
accrued to that date.

Default of SRS

A. The occurrence of any of the following events

shall be an event of default of SRS:

(i) The nonpayment by SRS of any sum required
herein to be paid by SRS within twenty (20) days
after the date any such payment is due.



(ii) The breach by SRS of any other term,
covenant, or condition of this Agreement, which is
not cured within twenty (20) days:of receipt of
written notice thereof.

(iii) Any act of insolvency by States Marine
Corporation, or the filing by States Marine
Corporation of any petition or action under any
bankruptcy, reorganization, insolvency or moratorium
law, or any other similar law or laws for the relief
of, or relating to, debtors.

(iv) The filing of any involuntary petition
under any bankruptcy, reorganization, insolvency or
moratorium law against States Marine Corporation that
is not dismissed within sixty (60) days thereafter,
or the appointment of any receiver or trustee to take
possession of the properties of States Marine
Corporation, unless such petition or appointment is
set aside or withdrawn or ceases to be in effect
within sixty (60) days from the date of said filing
or appointment.

(v) The subject of any material portion of
States Marine Corporation's property to any levy,
seizure, assignment, application or sale for or by
any creditor or governmental agency which is not
discharged within sixty (60) days.

B. Upon the occurrence of any event of default,
GWRR, at its option, may

(i) Proceed by any lawful means to enforce
performance by SRS of this Agreement and to recover
damages for a breach hereof (and SRS agrees to bear
GWRR's costs and expenses, including reasonable
attorney's fees, in securing such enforcement), or

(ii) Terminate this Agreement, proceed by any
lawful means to recover damages for a breach hereof,
and, by notice to SRS, require SRS to take possession
of any Cars situated on GWRR's line.

C. The termination of any management agreement
between SRS and any owner of any Cars for any reason shall be
an event of default of SRS. In such event, GWRR may (i)
terminate this Agreement as to any Cars covered by such



terminated management agreement, (ii) by notice to SRS or the
owner, require SRS or the owner to take possession.of any such
Cars situated on GWRR's line, and (iii), except as to
terminations of the management agreement pursuant to Section 13
or 14 thereof, proceed by any lawful means to recover damages
for breach. i

10. Rights at Termination

At the expiration or termination of this Agreement as

to any Cars, GWRR will surrender possession of such Cars to SRS
by delivering the same to SRS at SRS's expense. Upon termi-
nation, GWRR's railroad markings shall be removed from the Cars
and there shall be placed thereon such markings as may be
designated by SRS, at the option of SRS and at SRS's cost,
either (1) by GWRR upon return of such Cars to GWRR's railroad
line or (2) by another railroad line which has physical
possession of the car at the time of or subseguent to termi-
nation as to such Car. If such Cars are not on the railroad
line of GWRR upon termination, any cost of assembling,
delivering, storing, and transporting such Cars to GWRR's
railroad line or the railroad line of a subseguent lessee shall
be borne by SRS. 1If such Cars are on the railroad line of GWRR
upon termination, SRS shall be liable to GWRR for storage costs
until such Cars are removed from GWRR tracks.

11. Indemnities

SRS will defend, indemnify and hold GWRR harmless
from and against (1) any and all loss or damage of or to the
Cars, usual wear and tear excepted, unless occurring while GWRR
has physical possession of Cars and (2) any claim, cause of
action, damage, liability, cost or expense which may be
asserted against GWRR with respect to the Cars (other than loss
or damage to the Cars as in (1)), including without limitation
that arising out of the construction, purchase and delivery of
the Cars to GWRR's railroad line, ownership, leasing or return
of the Cars, or as a result of the use, maintenance, repair,
replacement, operation or the condition thereof (whether
defects, if any, are latent or are discoverable by SRS or
GWRR).

12, Representations, Warranties and Covenants of GWRR
GWRR represents, warrants and covenants that GWRR is

a corporation duly organized, validly existing and in good
standing under the laws of the State of New York and has taken
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all of the corporate action necessary to enter 1nto and perform
its obligations under th1s Agreement. :

13. Representations, Warranties and Covenants of SRS

SRS represents, warrants and covenants that ‘SRS is a
division of States Marine Corporation; that SRS has received
and reviewed the management agreement signed by each of the
owners set forth on Schedule A; that to the best of its
knowledge any of such owners as are required to obtain
corporate authorization to enter into such management agreement
have taken all of the action necessary to obtain and have
obtained such authorization, and that nothing has come to the
.attention of SRS which would indicate that any owner was not
qualified to enter into such management agreement or that SRS's
authority to act on any such owner's behalf in entering into
this Agreement has been limited in any way except as
contemplated by such management agreement.

14. Inspection

SRS shall at any time during normal business hours
have the right to enter the premises where the Cars may be
located for the purpose of inspecting and examining the Cars to
insure GWRR's compliance with its obligations hereunder. GWRR
shall immediately notify SRS of any accident connected with the
malfunctioning or operation of the Cars, including in such
report the time, place and nature of the accident and the
damage caused, the names and addresses of any persons injured
and of witnesses, and other information pertinent to GWRR's
investigation of the accident. GWRR shall also notify SRS in
writing within five (5) days after any attachment, tax lien or
other judicial process shall attach to any Car. GWRR will
execute any authorlzatlon necessary for SRS to examlne the .
Cars.

15. Agency of SRS .

GWRR understands that SRS is acting as agent for the
various car owners as individuals or individual entities, that
SRS will look to such owners for the payment of all amounts due
to GWRR under this Agreement and that SRS will have no
obligation to pay such amounts except to the extent that such
owners have made such sums available to SRS. This Section
shall in no way limit GWRR's ability under Section 9 to
terminate this Agreement.
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l6é. Miscellaneous

A. This Agreement and the Schedules contemplated
hereby shall be binding upon and shall inure to the benefit of
the parties hereto and their respective successors and assigns.
Except as provided in Section 7B. hereof, GWRR may not without
the prior written consent of SRS assign this Agreement or any
of its rlghts and obligations hereunder and any purported
assignment in violation hereof shall be void. SRS may not
without the prior written consent of GWRR a551gn its: agency:'"
rights and obllgatlons ‘under this Agreement to any party ‘and’
any assignment in violation hereof shall be void.

B. It is expressly understood and agreed by GWRR
SRS, and the owners that this Agreement constitutes an -
agreement as to use of the Cars only and no joint venture or -
partnership is being created. Notwithstanding the calculation - -
of car hire payments, nothing herein shall be construed as )
conveying to GWRR any right, title or interest in the Cars
except as GWRR's rights are specifically provided herein.

c. No failure or delay by SRS shall constitute a
waiver or otherwise affect or impair any right, power or remedy
available to SRS nor shall any waiver or indulgence by SRS or
any partial or single exercise of any right, power or remedy
preclude any other or further exerc1se thereof or the exerc1se
of any other right, power or remedy. - T -

D. This Agreement shall be governed by and
construed according to the laws of the State of New York.

E. All notices hereunder shall be in writing and
~shall be deemed given when delivered personally or when
deposited in the United States mail, postage prepaid, certified
or registered, addressed to the pre51dent of the other party at
the address’'set forth above. *- """ "

IN WITNESS WHEREOF, the parties hereto have executed this
Agreement as of the date first above written.

GENESEE AND WYOMING RAILROAD COMPANY
. 22

By: _Z / / @
. 7 7 7

States Marine Corporation, doing
business through its division,
STATES RAIL SERVICES, as agent for
the owners identified on the
attached Schedule

Jo -




STATE OF NEW YORK )

COUNTY OF /| ) ss:
Ve ] .
On this /} < day o Nove r, 1978, before me personally
appeared /7[’1]‘/#/0‘/; / (o , to me personally known, who

being by me duly sworn, says that he is the (&7 of
GENESEE AND WYOMING RAILROAD COMPANY, that the seal affixed to
the fore901ng instrument is the corporate seal of said
corporation, :thit . said instrument was, signed and sealed on.
behalf of said- corporation by authorlty ‘of 'its Board of -
Directors, and he acknowledged that the execution of the
foregoing instrument was the free act _and deed of said

corporation. - ;;;;:
oI - - ’ // .

L . Mm%écaﬁ}%m.ym
. R ) tary Public, State ew
L Nomn R 00791264

lified In N Cou
STATE OF NEW YORK : comgfslhkeda&'mi’i‘fa"mn 30“1879

COUNTY 054%mi;4ayz S

PUEN

On thls/j day of _November, 1978, before me personally
appeare@gﬂ?ﬂ@(if]k%?%zﬂ , to me personally kn wn, who
being by me duly sworn, says that he is the&A&Cixe s of
STATES MARINE CORPORATION, that the seal afflxed to the
foregoing instrument’ is the corporate “seal of’ said corporation,
that said instrument was signed.and sealed on behalf of said
corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporatlon.,

* ~1 T u, -

LUAM A. CRAIG JR. )
Nom\r:nPubhc Ststg&fslgaw York
-t - e . - _ . N ' .

od in Nassau County
Comrg:’sgg‘n exg Masarch 30, 1979



EXHIBIT "E"

ASSIGNMENT AGREEMENT

WHEREAS, States Marine Corporation ("Sta£es
Marine") has, eitherndirectly or through its States Rail
Services division, under or in connection with the States
Rail Services Covered Hopper Car Management Program,
1978-1983 (the "Program”), entered into the following
contracts: (1) a Management Agreement with each par-
ticipant in the Program (except itself); (2) a
Subcontractor Agreement with GWI Rail Management Corp.
("GWIRM"); (3) two separate GWRR Agreements with
Genesee and Wyoming Railorad Company "GWRR"); (4) a
Shurtleff Lease with W. H. Shurtleff Co.; (5) a
Fiscal Agency Agreement with The First National Bank
of Boston (the "Bank") and each participant (except
GWI Leasing Corp. ("GWILC")) that has financed its
purchase of railcars through a loan from the Bank;
(6) an Agreement and Consent to Assignment with the
Bank and GWILC; and (7) a Collection Agency Agreement
with the Bank and GWRR (the contracts listed in (1)-(7)
above being hereinafter collectively called the "Contracts");
and

WHEREAS, States Marine and BRAE Corporation
("BRAE") have agreed, subject to the consents contained
at the foot hereof, that States Marine will assign to BRAE
its rights and obligations as manager and fiscal agent

under and in connection with the Program;



NOW, THEREFORE, in consideration of the premises
and other good and valuable consideration, the receipt of

which is hereby acknbwledged, it is hereby agreed as follows:

1. States Marine hereby sells, transfers,
conveys, assigns and delivers to BRAE all-of the
Contracts and all of States Marine's rights,
title and interest, as agent and in its individual
capacity (except as railcar owner), in, to and
under the Contracts from this day forward, with
the exception of Section 5 of the Fiscal Agency

Agreements.

2. BRAE hereby accepts the assignment con-
tained in Paragraph 1 above and covenants with
States Marine to assume and faithfully perform
and discharge all the terms, cénditions, duties,
obligations and responsibilities to be performed
and discharged by States Marine as agent or in
its individual capacity (except as railcar owner)
under the Contracts from this day forward, with
the exception of Section 5 of the Fiscal Agency
Agreements; it being understood by the parties
hereto that BRAE shall h&Qe no liability for

‘the performance prior to the date hereof by

States Marine under the Contracts.



3. States Marine and BRAE hereby agree to
indemnify and hold harmless GWIRM, GWRR and the
Bank and each of them from and against any and
all claims, actions, judgments, settlements,
damages,.expenses (including reasonable attorneys'
fees), losses or liabilities incurred by or
asserted against GWIRM, GWRR and the Bank arising
out of or in connection with the assignment of
duties and obligations by States Marine here-

under.

4. It is expressly agreed and understood
that as between States Marine and GWIRM, between
States Marine and GWRR, between States Marine
and the Bank and between States Marine and each
of the participants in the Program, as such
relationships appear in each of the several Con-
‘tracts, that this assignment shall not constitute
a novation of such Contracts but only a subcon-
tracting of States Marine's rights and duties as
agent or in its individual capacity (except as
railcar owner) under such Contracts and that
States Marine will at all times remain respon-
sible, as assignor, to GWIRM, GWRR and the Bank
for the due, prompt and punctual performance of

its obligations thereunder.



5. This Assignment Agreement shall be
governed by and construed under the laws of the

State of New York.

IN WITNESS WHEREOF, States Marine and BRAE have
caused this Assignment Agreement to be duly executed as

i

of this &p day of Jar.«ov . 1979,
{

STATE RINE CO

Secre £ arg.

ION

BRAE CORPORATION

By: /4' \/ .(L(u_.‘{-:-g\/ ALUAY
)

~—

We each hereby consent to
this Assignment Agreement.

GWI RAILE#R MANAGE T CORP.
By:

GENESEE_AND WYOMIN ILROAD COMPANY

By: W @

THE FIRST NATIONAL BANK OF BOSTON

By:




5. This Assignment Agreement shall be
governed by and construed under the laws of the

State of New York.

IN WITNESS WHEREOF, States Marine and BRAE have

caused this Assignment Agreement to be duly executed as

of thi.s é.éé' day of Aogaof' , 1979.

STATES MARINE CORPORATION

By:

BRAE CORPORATION

By:

We each hereby consent to
this Assignment Agreement.

GWI RAILCAR MANAGEMENT CORP.

By:

GENESEE AND WYOMING RAILROAD COMPANY

By:

THE FIRST NATIjSE;;;?NK OF BOSTON
By: liévﬂk C. 94}#2

As 51§7Au‘§ (/ky Dessiocnor




STATE OF MEW Jad . )

) ss.:

COUNTY OF/%WW‘( )

On this 34 Azp of Jv s 1979, before me
personally appeared W/ituvfy/4.(Bi& 3,.- , to me personally
knoE s %ggzbelng by me duly sworn, says that he is the

‘ of States Marine Corporation and that the
foregoing instrument was executed on behalf of States
Marine Corporation by authority of its Board of Directors,
and he-acknowledged that the execution of the foregoing instru-
ment was the free act and deed of States Marine Corporation.

QS loe Busle

Notary Public

My commission expires:

[Notarial Seal]

RITA EILEEN BRESLIN
Notary Pﬁbﬂ; Statezgf1New York
0.
Qual in Kings Co.-Cert. Filedin N;a._@
Commission Exp’.es March 30,

STATE OF CL\\\_\C)\‘\\A__ )
COUNTY OF San e tey

On this bﬁjday of‘¢¥ Zgﬁﬁrd , 1979, before me
personally appeared LOUNANQ A.A\ , to me
personally known, who being by me duly sworn, says that
he is thelice Y’“Z—ch\‘c[\‘\‘,_ﬂpm '&330f BRAE Corporation and
that the foregoing instrument was executed on behalf of
BRAE Corporation by authority of its Board of Directors
or the Executive Committee, and he acknowledged that the
execution of the foregoing instrument was the free act

and deed of BRAE Corporation.
Men R wob

Notary Public

My comm1?31o expires:

[Notarial Seal]

OFFICIAL SEAL

MIRELLA R. ABBO

NOTARY PUBLIC - CALIFORNIA
SAN FRANCISCO COUNTY

My comm, expires FEB 25, 1983 ;.

AT SRR R T SR, ey, Ky RS IR W . -




EXHIBIT "F"

SHIPPER AGREEMENT

SHIPPER AGREEMENT, dated as of September . 1979,
between BRAE CORPORATION, a Delaware Corporation ("BRAE"), and
CF INDUSTRIES, INC., a Delaware corporation ("Shipper").

RECITAL

BRAE has acquired or will acquire certain railroad
cars ("Cars") more specifically described in the Equipment
Schedule ("Schedule") attached to Exhibit I to this Agreement.
Shipper desires to obtain the use of the Cars and BRAE agrees to
the use of the Cars for the purposes set forth in the Schedule.

THE PARTIES AGREE AS FOLLOWS:
1. The Cars.

BRAE shall lease the Cars to a railroad designated by
BRAE which will provide them to an originating carrier for
assignment to Shipper. BRAE has previously delivered to Shipper
a copy of the lease with its railroad lessee, and Shipper hereby
confirms to BRAE that such railroad does not participate in the
transport of Shipper's commodities.

2. Confirmation of Originating Carrier.

Shipper has previously obtained written confirmation
from an originating carrier accepting the Cars in assignment to
Shipper's loading points ("Loading Points") designated in the
Schedule. Shipper has delivered to BRAE a copy of such confir-
mation.

3. Delivery.

BRAE shall inspect each Car tendered by the manu-
facturer for delivery. Prior to such inspection, however,
Shipper shall confirm in writing to BRAE that the sample Car
which will be made available (prior to the commencement of the
deliveries by the manufacturer) for Shipper's inspection con-
forms to the specifications previously agreed to by Shipper.
Upon approval by Shipper and BRAE's determination that the Car
conforms to the specifications ordered by BRAE and to all
applicable regulatory requirements and if this Agreement or the
Lease (as defined in Section 6A) shall be in effect, BRAE shall
accept delivery of such Car at the manufacturer's facility and
shall notify Shipper in writing of such acceptance. The Cars
shall be moved, at no cost to Shipper, to the Loading Point as



soon after acceptance by BRAE from the manufacturer as 1is
consistent with mutual convenience and economy. Shipper ac-
knowledges that BRAE, consistent with its obligation.of the
preceding sentence, may load the cars enroute to the Loading
Point and shall in any event deliver the Cars to the Shipper
reasonably clean, free of residue and in the condition required
for the uses specified in the Schedule. The initial delivery of
Cars to Shipper shall be subject to the manufacturers' delivery
schedules and the availability of financing on terms satis-
factory to BRAE. BRAE shall, however, use all reasonable efforts
to deliver the Cars to Shipper at the Loading Points no later
than March 1, 1980. This Agreement shall commence with respect
to each Car and such Car shall be deemed to be accepted by Shipper
upon its delivery by BRAE to the Loading Point; provided,
however, that, in the event the Lease shall be in effect with
respect to any Car upon its acceptance by BRAE from the manu-
facturer, the Lease shall commence with respect to such Car and
such Car shall be deemed to be accepted by Shipper (as Lessee
under the Lease) immediately upon its acceptance from the
manufacturer by BRAE. Upon the completion of delivery of all the
Cars hereunder, the average date of delivery ("Average Delivery
Date") shall be determined by the parties hereto, and said date
shall be inserted in the appropriate place on the Schedule.

4. Term.

The original term of this Agreement (and Shipper's
obligations pursuant to Section 5) shall commence as to each Car
upon the acceptance of such Car by Shipper at the Loading
Point (s) and shall expire as to all Cars three (3) years from the
Average Delivery Date. The Shipper shall have the option to
extend this Agreement upon the same conditions for two consecu-
tive one (1) year periods beyond the original term of this
Agreement. If Shipper elects to extend this Agreement for one
(1) year beyond the original:.term, it shall give BRAE written
notice to that effect no later than twelve (12) months prior to
the expiration of the original term. In the event Shipper fails
to extend this Agreement for one year beyond the original term,
Shipper shall pay to BRAE for the next twenty-four (24) months
following the termination of this Agreement, on the first day of
each month, an amount equal to the aggregate per diem and mileage
payment for each Car which would have accrued under this Agree-
ment for such month assuming 100% utilization of the Cars and
mileage of 55 miles per day. If Shipper elects to extend this
Agreement for an additional (1) year peiod beyond the initial
extension, it shall give BRAE written notice to that effect no
later than the expiration date of the original term. In the
event Shipper fails to extend this Agreement for one year beyond
the initial extension, Shipper shall pay to BRAE for the next
twelve (12) months following the termination of this Agreement,
on the first day of each month, an amount equal to the aggregate
per diem and mileage payment for each Car which would have
accrued under this Agreement for such month assuming 100%
utilization of the Cars and mileage of 55 miles per day;
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provided, however, that in the event Shipper fails to exercise
either of its options hereunder, BRAE shall make all reasonable
efforts to procure a substitute Shipper to use the Cars or
otherwise arrange for the utilization of the Cars and, provided
further, that any amounts payable hereunder by Shipper to BRAE
shall be reduced by amounts paid by others as per diem, mileage
or rental payments with respect to the use of the Cars or any of
the Cars.

5. Mileage and Utilization Guarantee.

A. Shipper covenants and agrees that it shall use its
best efforts to cause the Cars to travel an average of 55 miles
per Car per day (loaded or empty) during the term of this Agree-
ment. In the event that the Cars do not average 55 miles per Car
per day during any calendar year, Shipper shall be liable to BRAE
as provided in Section 5B.

B. The amount, if any, owed to BRAE by Shipper
pursuant to Section 5A for any period shall be determined by
multiplying 55 times the aggregate number of "Car Days" during
such period and subtracting from that product the total number
of miles travelled by all Cars during that period. If the
difference is a positive number, then the difference shall be
multiplied by the mileage rate then prescribed by the Interstate
Commerce Commission ("ICC") as applicable to railcars of the
same type as the Cars and which bear railroad markings and that
product shall be the mileage deficiency fee for such period. If
the difference is a negative number, then there shall be no
mileage deficiency fee for such period, but that difference
shall be multiplied by the mileage rate then prescribed by the
ICC as applicable to railcars of the same type as the Cars and
which bear railroad markings and the product shall be a credit
available for application as provided in the Section 5D. For the
purpose of making these determinations, "Car Day" shall mean one
day on which one Car is subject to this Agreement, commencing
upon the acceptance of such Car by Shipper at the Loading Point
pursuant to Section 3.

C. BRAE shall determine the mileage deficiency fee
guarterly within 90 days after the last day of each March, June,
September and December during the term of this Agreement. BRAE
shall also make an annual determination within 90 days after the
last day of each December 31 during the term of this Agreement
and shall make a final determination within 60 days after the
date this Agreement expires. BRAE shall notify Shipper of each
such determination promptly after it has been made.

D. Shipper shall pay BRAE the mileage deficiency fee,
if any, quarterly in arrears not later than 15 days after BRAE
has notified Shipper of its quarterly determination. Notwith-
standing the fact that the mileage deficiency fee is payable



quarterly, it shall be computed on an annual basis. Accordingly,
if during any quarter the average daily mileage of the Cars
exceeds 55 miles per Car per day, the credit available from such
excess mileage shall be used to offset any mileage deficiency fee
paid in respect of any preceding quarter and, to the extent not
so used, shall remain available for use as a credit to offset any
mileage deficiency fee which may become payable in respect of any
subsequent quarter. If, because of gquarterly variations in
average daily mileage, Shipper has paid excess mileage defi-
ciency fees to BRAE during any calendar year, BRAE shall refund
such excess mileage deficiency fees to Shipper within 15 days
after notifying Shipper of its annual determination for such
year. Except as provided in the preceding sentence, BRAE shall
be entitled to all mileage payments made by railroads with
respect to the Cars.

E. BRAE shall be entitled to receive all full straight
car hire (per diem) charges for the Cars while they are in use
under this Agreement. In the event of nonpayment of such per
diem charges during the term of this Agreement by any other party
with respect to any of the Cars which are idle and not used for
loading purposes, Shipper will guarantee payment to BRAE of the
difference, if any, betwen the aggregate per diem payments which
the Cars would have earned assuming 100% utilization of such
Cars, and the aggregate per diem payments which the Cars actually
did earn during such nonpayment period.

F. Exceptions to the guarantees per diem and mileage
will apply as follows: (a) where a Car 1is "bad ordered" and
Mechanical Rule 108 of the AAR Intechange Rules has been invoked,
(b) where the repairing party is awaiting from BRAE parts
necessary for repairs. Any Car subject to these exceptions will
be excluded from calculations and payments under the guarantees.

6. Full Service Lease.

A. Concurrently with the execution of this Agreement,
BRAE and Shipper have executed the full service lease agreement
annexed hereto as Exhibit I ("Lease"), the term of which is
specified in the Lease.

B. In the event that (i) the confirmation of assign-
ment of the originating carrier referred to in Section 2 shall
for any reason cease to be in effect at any time with respect to
one or more of the Cars and Shipper shall not have obtained from
another originating carrier a confirmation of assignment satis-
factory to BRAE or (ii) the lease between BRAE and the railroad
lease shall be terminated and an alternate railroad lessee
cannot be substituted (after BRAE has used reasonable efforts to
secure such railroad lessee), this Agreement {(other than Sec-
tions 6C, D and E) shall be of no further effect with respect to
such Car or Cars and the Lease shall without further act become
effective with respect to such Car or Cars. If BRAE becomes
aware of a default by railroad lessee under said railroad lease,
BRAE shall give notice to Shipper of such default.
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, C. Shipper may, upon notice to BRAE, elect to delay
the effectiveness of the Lease with respect to specified Cars for
a period of up to 30 days in order to obtain from another
originating carrier a confirmation of assignment satisfactory
to BRAE. 1In such event, this Agreement shall remain in full
force and effect and Shipper shall remain obligated under
Section 5 with respect to the specified Cars.

D. If the Lease becomes effective with respect to one
or more Cars and Shipper thereafter (i) obtains from an origina-
ting carrier a confirmation of assignment satisfactory to BRAE
or (ii) if following the termination of BRAE's lease with the
railroad Lessee, BRAE enters into a subsequent railroad lease
for the Cars, Shipper may, at its option, cancel the effec-
tiveness of the Lease as to the Car or Cars covered by such
assignment or release and reassume its obligations under this
Agreement (including Section 5) with respect to such Car or Cars.
Any cancellation of the effectiveness of the Lease shall be
preceded by ten days' notice from Shipper to BRAE.

. E. Upon the effectiveness of the Lease or the can-
cellation thereof with respect to any Car, Shipper shall bear all
costs and expenses associated therewith, including remarking or
restencilling such Car. At such time, Shipper agrees to mark or
stencil the reporting marks of BRAE on such Car(s) and BRAE
shall, at Shipper's expense, endeavor to obtain all necessary
railroad, AAR and regulatory consents and approvals.

7. Compliance with Regulations.

The operation of the Cars and their assignment to
Shipper by the originating carrier shall at all times be in
compliance with the provisions of the Interstate Commerce Act,
the regulations of the ICC, the Department of Transportation and
other regulatory agencies, and the rules established by the
Association of American Railroads ("AAR").

8. Other Obligations.

A. All insurance, tax and maintenance obligations
with respect to the Cars which are not the express obligations
of Shipper under this Agreement shall be the responsibility of
BRAE.

B. Shipper shall be responsible for all losses or
damage to the Cars (ordinary wear and tear excepted) or the
contents thereof caused by (i) Shipper, its agents or represen-
tatives, (ii) anyone while the Cars are in Shipper's possession,
(iii) by any corrosive or abrasive substance loaded therein, and
(iv) by excessive or unbalanced loading.



C. Shipper shall be responsible for payment of all
reclaim charges payable with respect to the Cars pursuant to
I.C.C. Rule 22 for such period(s) as the Car (s) may be idle and
not used for loading purposes at Shipper's facilities.

D. Shipper shall give BRAE prompt telephone or
telegraphic notice (confirmed in writing) of any damage of which
Shipper becomes aware to any Car, regardless of who is respon-
sible for repairing such damage. '

9. Assignment.

A. BRAE's rights hereunder may be assigned, mortgaged
or otherwise transferred, either in whole or in part, and BRAE
may assign, mortgage or otherwise transfer title to any Car with
or without notice to Shipper.

B. This Agreement and all of BRAE's rights under this
Agreement, and all rights of any person who claims rights under
this Agreement through Shipper are subject and subordinate to
the terms, covenants and conditions of all chattel mortgages,
conditional sales agreements, assignments, equipment trust ag-
reements, finance leases or other security documents covering
the Cars or any of them heretofore or hereafter created and
entered into by BRAE and to all of the rights of any such chattel
mor tgagee, assignee, trustee, owner or other holder of interest
in the Cars. 1In the event of any such assignment, mortgage or
transfer, Shipper agrees to execute any and all- documents
required by the assignee, mortgagee or transferee to confirm
such third party's interest in and to the Cars and this Agree-
ment, and to confirm the subordination provisions contained in
this Section 9B. BRAE agrees to notify Shipper in the event that
there shall occur and continue to exist an event of default under
any security document which event of default would entitle such
secured party to require the return of any of the Cars.

C. Without limiting the generality of Sections 9A and
B, BRAE may assign this Agreement as it relates to specified Cars
to the owner of such Cars, provided that BRAE also assigns the
Lease as its relates to such Cars to their owner and BRAE or one
of its affiliates enters into a management agreement with such
owner relating to its Cars. Upon delivery to Shipper of a notice
signed by BRAE regarding such assignment and the effectiveness
of the related management agreement, (i) the term "BRAE" when
used herein shall mean with respect to the Cars covered by such
management agreement, the owner of such Cars, (ii) BRAE shall be
relieved of all of its obligations and liabilities under this
Agreement relating to such Cars and (iii) Shipper with respect
to such Cars shall look solely to the owner of such Cars for the
performance of BRAE's obligations hereunder. Shipper agrees



that any such assignment may relate to one, some or all of .the
Cars subject to this Agreement.

D. Shipper may not assign any of its rights under this
Agreement without the prior written consent of BRAE, except that
the Shipper may assign its rights hereunder to any of its
subsidiaries or affiliates, provided that Shipper at all times
remains primarily liable to BRAE hereunder.

10. Representations, Warranties and Covenants.

Shipper represents, warrants and covenants that:

. (i) Shipper is a corporation duly organized, validly
existing and in good standing under the laws of the state where
it is incorporated and has all necessary corporate power and
authority, permits and licenses to perform its obligations under
this Agreement and the Lease.

(ii) The execution of this Agreement and the Lease and
the performance of the transactions contemplated hereby and
thereby will not violate any judgment, order, law or regulation
applicable to Shipper, or result in any breach of, or constitute
a default under or result in the creation of any lien, charge,
security interest or other encumbrance upon any assets of
Shipper or on the Cars pursuant to any instrument to which
Shipper is a party or by which it or its assets may be bound.

(iii) There is no action or proceeding pending or
threatened against Shipper before any court or administrative
agency or other governmental body which might result in any
material adverse effect on the business, properties and assets,
or conditions, financial or otherwise, of Shipper.

) (iv) There is no fact which Shipper has not disclosed
to BRAE in writing, nor is Shipper a party to any agreement or
instrument, nor is Shipper subject to any charter or other
corporate restriction, which, as far as the Shipper can now
reasonably foresee, will individually or in the aggregate ma-
terially impair the ability of the Shipper to perform its
obligations under this Agreement or the Lease.

(v) Shipper does not have a facility located on the
railroad tracks of the lessee railroad referred to in Section 1.
Such railroad does not and will not participate at any time in
the transport of any commodities of Shipper.

(vi) Shipper will cause the Cars to be used pre-
dominantly in the continental United States of America.

11. Events of Default.

A. The occurrence of any of the following shall
constitute an Event of Default:



(i) the failure by Shipper to make any payment
required to be made by Shipper pursuant to Section 5 within 15
days after the date such payment is due;

(ii) the breach by Shipper of any agreement or
covenant contained in this Agreement, which is not cured within
30 days after. notice thereof from BRAE to Shipper.

(iii) any act of insolvency or bankruptcy by
Shipper or the filing by or against Shipper of any petition or
action under any bankruptcy, reorganization, insolvency or
moratorium law, or any other law or laws for the relief of, or
relating to, debtors; or

(iv) any attempt by Shipper, without BRAE's
consent, to assign any of its rights under this Agreement, except
as authorized in Section 9D.

B. Upon the occurrence of an Event of Default, BRAE
may, at its option:

(i) proceed by appropriate court action at law
or in equity to enforce specific performance by Shipper of this
Agreement and/or to recover damages for breach hereof; or

(ii) terminate this Agreement effective upon
delivery of notice to Shipper, whereupon all rights of Shipper
to the use of the Cars shall absolutely cease and terminate as
though this Agreement had never been made.

Upon the occurence of any Event of Default, BRAE may
exercise its remedies with respect to some or all of the Cars.
Shipper shall be liable for all reasonable attorneys' fees and
other costs and expenses incurred by reason of the occurrence of
any Event of Default or the exercise of BRAE's remedies with
respect thereto, including all costs and expenses incurred in
connection with the return of any Car.

12. Termination.

A. BRAE shall have the right in its sole discretion
to terminate this Agreement with respect to one or more Cars in
the event that any addition, alteration, modification or im-
provement to any of the Cars is required by the ICC, AAR, the
Department of Transportation or any other regulatory agency or
is otherwise required in order to comply with applicable laws,
regulations, or requirements affecting the use or ownership of
any of the Cars or in the event of material adverse changes to
the car service rules; provided however, that Shipper shall have
the option to perform or cause to be performed, at Shipper's
expense, any such addition, alteration, modification or im-
provement; provided further, that title to any such alteration,
modification or improvement shall immediately vest in BRAE.




This termination right shall apply only to those Cars which
require such addition, alteration, modification or improvement
and shall be exercisable upon 30 days' written notice to Shipper
within 120 days of the date any such requirement is first
announced. Shipper shall have 10 days following such notice
within which to notlfy BRAE' that Shipper will exercise its
option.

B. In the event that any Car is destroyed or damaged
to such an extent that repair is uneconomic in BRAE's judgment,
such Car shall without-further act by either party be removed
from the coverage of this Agreement. BRAE may, with Shipper's
approval, but need not replace such Car with another railcar of
a similar type, capacity and condition.

C. 1If any of the circumstances described in Section
12A shall occur,. BRAE may, in lieu of exercising its right of
termination, declare- the Lease effective with respect to the
affected Cars. In the event that the circumstances described in
Section 12A shall occur and BRAE shall declare the Lease effec-
tive, BRAE shall bear the expense of causing the affected Cars
to comply with applicable laws, regulations or requirements.

.13. Return of Cars.

Upon the termination of this Agreement for any reason
whatsoever unless the Lease shall be in effect, Shipper shall,
at its expense, cause the Cars to be redelivered to BRAE at such
location within 1,000 miles of the Loading Point as BRAE reason-
ably may designate. Shipper shall reimburse BRAE for the cost
of cleaning any Car which, upon its return to BRAE at such
termination, requires cleaning.

14. Effective Date.

This document shall become binding when it has been
signed by BRAE and Shipper, the Lease has been signed by BRAE and
Shipper and the confirmation referred to in Section 3 has been
obtained by Shipper and delivered to BRAE.

15. Notices.

All written communications to BRAE shall be directed
to it at the following address: Brae Corporation, Three Embar-
cadero Center, San Francisco, California 94111, Attention:
Director of Operations. All written communlcatlons to Shipper
shall be directed to it at the following address: CF Industries,
Inc., Salem Lake Drive, Long Grove, Illinois 60047, Attention:
Director of Transportation.



16. Miscellaneous.

This Agreement, the Schedule and the Exhibit contain
the entire agreement of the parties with respect to the Cars, and
no modifications or amendments shall be effective unless in
writing and signed by both parties. This Agreement shall be
governed by the laws of the State of California. Any waiver of
any terms and conditions of this Agreement shall apply only to
the instance for which given and shall not operate as a waiver
of any of the terms and conditions hereof with respect to any
other or future acts or omissions.

IN WITNESS WHEREOF, the parties have executed this
Agreement as of the date first above written.
SHIPPER: e e el
CF INDUSTRIES, INC.
By

Title

Date

BRAE CORPORATION

By

Title

Date

-10-



STATE OF ) .

COUNTY OF )

On this day of , 19 , before me
personally appeared , to me personally
known, who being by me duly sworn says that such person is

: of . and

that the foregoing Agreement was signed on behalf of said corp-
oration by authority of its board of directors, and such person
acknowledged that the execution of the foregoing instruments were
the free acts and deeds of such corporation.

[seall]
Notary Public
STATE OF CALIFORNIA )
CITY AND COUNTY OF SAN FRANCISCO)
On this day of , 19 , before me
personally appeared , to me personally

known, who being by me duly sworn says that such person is

of BRAE CORPORATION, and that
the foregoing Agreement was signed on behalf. of said corporation
‘by authorityof ‘its-board-of directors, and such person acknowl-
edged that the execution of the foregoing instruments were the free
acts and deeds-of such corporation.

‘

[seal]

. Notary Public

-11-



Exhibit G

INTERIM NOTE

Date: .
Due: February 29, 1980

On or before February 29,.1980, the undersigned, . . _. .
for value received, promises to pay to the order of:Citicorp
Industrial Credit, Inc., at 44 Montgomery Street, San Francisco,
California 944104 , in lawful money of the United States,

the sum of -

Pollars, with interest thereon from

date until paid at 11.375% per annum based on a 360-day
year.

This Note evidences indebtedness incurted under -+ -2 - or
SECURITY AGREEMENT, CHATTEL MORTAGE AND LEASE ASSIGNMENT,
dated as of September 20, 1979 (herein,.together with
any amendments which may have been or may be made thereto,
called the "Agreement"), between the undersigned and
Citicorp Industrial Credit, Inc.  This Note may be prepaid - -
and may be declared due and payable, as provided in the
Agreement, and is subject to all the terms and conditions of
the Agreement.

This Note is payable in the State of California,
but shall be construed in accordance with the laws of.the
State of New York.

BRAE CORPORATION

By . .

Title




Exhibit H

PROMISSORY NOTE: ~- .~

\

S New York, New York

The undersigned, FOR VALUE RECEIVED, promises to pay to
the order of Citicorp Industrial Credit Inc., at 44 Montgomery
Street, San Francisco, California 94104 in lawful money of
the United States,_the sum_ of

(S 2 ) with interest dincluded. therein at the rate-::

of 11.375% per annum based on a 360-day year in 60 consecutive
quarterly installments of $§ each for the
first 40 payments and §$ for the last 20 payments
with the first such :installment payable-on ’
19 and quarterly. installments on the same day of each-
successive quarter immediately thereafter. - All payments.
shall be credited first to accrued and unpaid interest
determined in accordance with generally accepted financial
practices, and the-balance_ to principal. --All sums not = ...
therefore paid shall be paid on »19 .

This Note shall, at the option of the holder, become
immediately due’ and payable, without' notice .of demand, upon-:.
the happening- of. any-one of the following- events,-w1th SRR
respect to the undersigned, or with respect to any endorser
or guarantor of the obligations hereby evidenced: (a)
failure to pay any amount as herein agreed subject to
the SECURITY AGREEMENT, CHATTEL MORTGAGE AND LEASE ASSIGN-
MENT dated September 20, 1979 ‘between payor and payee .
or (b) default in the performance of any other obligation to
the holder including without limitation, any obligation
arising under said the SECURITY AGREEMENT, CHBATTEL MORTGAGE
AND LEASE ASSIGNMENT and any documents related thereto
executed and delivered in connection herewith.

In the event that this Note is prepaid it shall
be prepaid in accordance with the Schedule-1l attached hereto -
and made a part hereof.

The undersigned hereby waives presentment, demand
for payment, notice of dishonor and any or all other notices
or demands in connection with the delivery, acceptance, .-
performance, default or enforcement of this Note and hereby
consents to any extensions of time, .renewals, releases of.
any party to.this Note waivers or modifications that may be-
granted or consented to by the holder of this Note 1in
respect of the time of payment or any other provision of
this Note subject to said SECURITY AGREEMENT, CHATTEL
MORTGAGE AND LEASE AGREEMENT.



-2~

In the event that the holder hereof shall enforce
the collection of this Note, there shall be due from the
undersigned, in addition to the unpaid balance, all costs
and expenses of such action, including reasonable attorneys
fees.

The undersigned agrees that its liability is absolute
and unconditional without regard to the liability of any
other party and that no delay on the part of the holder
hereof in exercising any power or right hereunder shall
operate as a waiver thereof; nor shall any single or partial --
exercise of any power or right hereunder preclude other ‘ :
further exercise thereof or the exercise of any other power-
or right.

This Note is payable in the State of California,
but shall be construed in accordance with the laws of the
State of New York.

Payor: BRAE CORPORATION

By : .

Title L e




SCHEDULE ONE TO PROMISSORY NOTE

OPTIONAL PREPAYMENT SCHEDULE

Optional prepayment amount pursuant to Section 17 shall
equal the principal amount being prepaid plus a penalty
calculated in accordance with the following schedule:

Optional Prepayment Penalty

February 28, 1983 - February 28, 1984 5%
March 01, 1984 - February 28, 1986 3%
March 01, 1986 - February 28, 1987 1%

Thereafter 0%
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<<i EXHIBIT "J"

HELLER, EHRMAN OPINION - INTERIM NOTE

Citicorp Industrial Credit,

Inc.
399 Park Avenue S
New York, New York 10043

Dear Sirs:

We have acted as counsel for Brae Corporation, a
Delaware corporation ("Brae" or the "Company"), in connection
with the execution and delivery of (1) the Security Agreement,
Chattel Mortgage and Lease Assignment dated '
1979, between Brae and you (the "Agreement") and (2) Brae's
interim note in the principal amount of $
dated the date hereof and payable to your order (the "Interlm
Note").

This opinion is furnished to you pursuant to paragraph
(b){(viii) of Subsection 1.2 of the Agreement. Capitalized terms
used herein which are defined in the Agreement shall have the
respective meanings set forth in the Agreement, unless otherwise
defined herein.

In connection with this opinion, we have examined
executed counterparts of the Agreement, the Interim Note, and
the Lease Agreements set forth on Schedule 1 to this opinion,
and such corporate documents and records of the Company,
certificates of public officials and of officers of the Company,
as we have deemed necessary or appropriate for the purposes
hereof. 7e bhave assumed that all documents that we have
examined are genuine and complete and all signatures thereon
are genuine. As to matters not within our own knowledge, we
have relied upon the certificates of public officials and
officers of the Company as to the correctness of the matters
set forth therein and have not attempted to- make an independent
investigation. We have been informed that you are a duly
licensed personal property broker registered under the laws of
the State of California, and our opinion is expressly conditioned
upon such registration as of the date hereof.

Based upon the foregoing, we are of opinion as
follows:

1. The Company 1s a corporation duly incorporated,
validly existing and in gooé standing under the laws of the
State of Delaware, and has 21l requisite corporate power ang
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authority to own its properties and assets and to transact its
business in which it is presently engaged, and to execute and
deliver and to perform all of its obligations under the Leases,
the Consolidated Note and the Agreement.

2. The execution, delivery and performance by the
Company of the Leases, the Interim Note and the Agreement have
been duly authorized by all necessary corporate action, and do
not and will not (i) require any consent or approval of the
stockholders of the Company; (ii) violate any provision of the
charter or by-laws of the Company; (iii) violate any provision
of any order, writ, judgment, injunction or decree having
applicability to the Company and of which we have knowledge
(having made due inquiry of the President and a Vice President
of the Company); and (iv) result in a breach of or constitute a
default under any indenture or loan or credit agreement, lease
or instrument to which the Company is a party and of which we
have knowledge (having made due inguiry of the President
and a Vice Pesident of the Company).

3. Except for the filings reguired to perfect the lien:
of the security interest under the Agreement, no authorization,
consent, approval, license, exemption of or filing or registra-
tion with any court or governmental department, commission,
board bureau, agency or instrumentality, domestic or foreign,
is required in connection with the valid execution, delivery
and performance by the Company of the Leases, the Interim Note
or the Agreement.

4. The Leases, the Interim Note and the Agreement
constitute the legal, valid and binding obligations of the
Company enforceable against the Company in accordance with
their respective terms, except as enforceability may be limited
by the applicable bankruptcy, insolvency, reorganization,
moratorium, similar laws or by general equitable principles
affecting the enforcement of creditors' rights.

5. To the best of our knowledge, there are no
actions, suits, or proceedings pending against or affecting the
Company or the properties of the Company before any court or
governmental department, commission, board, bureau, agency or
instrumentality, which, 1if determined adversely to the Company,
would have a materially adverse effect on your security interests
and liens in and to the Egquipment financed which secures thne
Interim Note, the Interim Note or the Agreement except as
disclosed to you in a letter from the Company to you dated
a copy of which is attached hereto.

14

Very truly yours,

BELLER, EHRMAN, WHITE & NcCAULIFFE



EXHIBIT "L"

f
HELLER, EHRMAN OPINION -- QQNSOLIDATED NOTE

- e

Citicorp Industrial Credit,

Inc.
399 Park Avenue .
New York, New York 10043 ’ : \

Dear Sirs:

We have acted as counsel for Brae Corporation, a
Delaware corporation ("Brae" or the "Company"), in connection
with the execution and delivery of (1) the Security Agreement,
Chattel Mortgage and Lease Assignmant dated r
1978, between Brae and you (the "Agreem2nt") and (2) Brae's
consolidated note in the principal amount of §$
dated the date hereof and payable to your order (the "CODSOll—
dated Note").

This cpinion is furnished to you pursuant to para-
graph (d) of Subsection 1.3 of the AgreEﬂent. Cepitalized
terms uvsed herein which are defined in the Agreement shall have
the respective meanings set forth in the Agreement, unless
otherwise defined herein.

In connection with this opinion, we have examined
executed counterparts of the Agreement, the Consolidated Note,
and the Lease Agreements set forth on Schedule 1 to this
opinion, and such corporate documents and records of the
Company, certificates of public officials and of officers of
the Company, as we have deemed necessary or appropriate for the
purposes hereof. Ve have assumed that a2ll documents that we
have examined are genuine and complete and all signatures
thzreon are cenuine. As to matters not within our own knowledge,
we have relied upon the certificates of public officials and
officers of the Company as to the correctness of the matters
set forth therein and have not attempted to make an indepz2ndant
investigation. We have been informed that you are a duly
licensed personal property broker registered uncder the laws of
the State of California, and our opinion is expressly conditioned
vpon such registration as of the date hereof.

Based upon the foregoing, we are of opinion as
follows:

1. The Company is a corporation duly incorporated,
validly existing and in gccd standing under the laws of the
taté of Delaware, and has all reguisite corporate power and



authority to own its properties and assets and to transact its
business in which it is presently engaged, and to execute and
deliver and to perform all of its obligations under the Leases,
the Consolidated Note and the Agreement.

2. The execution, delivery and performance by the
Company of the Leases, the Consolidated Note and the Agreement have
been duly authorized by all necessary corporate action, and do
not and will not (i) require any consent or approval of the
stockholders of the Company; (ii) violate any provision of the
charter or by-laws of the Company; (iii) violate any provision
of any order, writ, judgment, injunction or decree having
applicability to the Company and of which we have knowledge
(having made due inguiry of the President and a Vice President
of the Company); and (iv) result in a breach of or constitute a
default under any indenture or loan or credit agreement, lease
or instrument to which the Company is a party and of which we
have knowledge (having made due inquiry of the President
and a Vice Pesident of the Company).

3. Except for the filings reguired to perfect the lien
of the security interest under the Agreement, no authorization,
consent, approval, license, exemption of or filing or registra-
tion with any court or governmental department, commission,
board bureau, agency or instrumentality, domestic or foreign,
is reguired in connection with the valid execution, delivery

“and performance by the Company of the Leases, the Consolidated

Note or the Agreement.

4. The Leases, the Consolidated Note and the Agreement
constitute the legal, valid and binding obligations of the
Company enforceable against the Company in accordance with
their respective terms, except as enforceability may be limited
by the applicable bankruptcy, insolvency, reorganization,
moratorium, similar laws or by general equitable principles
affecting the enforcement of creditors' rights.

5. To the best of our knowledge, there are no
actions, suits, or proceedings pending against or affecting the
Company or the properties of the Company before any court or
governmental department, commission, board, bureau, agency or
instrumentality, which, if determined adversely to the Company,
would have a materially adverse effect on your security interests
and liens in and to the Eguipment, the Consolidated Note or the
Agreement except as disclosed to you in a letter from the
Company to you dated , a copy of which is
attached hereto.

Very truly yours,

BELLER, EHRMAN, WHBITE & McAULIFFE
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EXHIBIT "M"

ICC COUNSEL OPINION -~ CONSOLIDATED NOTE

Citicorp Industrial Credit,
Inc.

399 Park Avenue

New York, New York 10043

Dear Sirs:

We have acted as special Interstate Commerce Com-
mission counsel for Brae Corporation, a Delaware corporation
("Brae” or the "Company"), in connection with (1) the execution
and delivery of Security Agreement, Chattel Mortgage and Lease

Agreement dated , between Brae and
you (the "Agreement") and (2) Brae's consolidated note in the
principal amount of $ dated the date hereof and

payable to your order (the "Consolidated Note").

This opinion is furnished to;you pursuant to para-
graph (e) of Subsection 1.3 of the Agreement in connection with
the delivery to you of the Consolidated Note. Terms used
herein which are defined in the Agreement shall have the res-
pective meanings set forth in the Agreement, unless otherwise
defined herein. i

In connection with this opinion, we have examined
executed counterparts of the Agreement, the Leases and the
lease schedules thereto, and such other documents as we have
deemed necessary or appropriate for the purposes hereto. We
have assumed that the manufacturer of the Equipment transferred
to the Company valid and legal title to each of the railcars,
constituting the Eqguipment, free and clear of all encumbrances,
other than your rights under the Agreement, and the rights of
the lessee under the Leases, and any Permitted Liens.

Based upon the foregoing, we are of the opinion
that:

1. The Agreement, the Leases and the lease schedules
thereto have been duly filed and recorded with the Interstate
Commerce Commission in accordance with 49 U.S.C. §11303, and
as of the date hereof no other agreement or docurment has been
so filed or recorded, asseting a grant by the Company of an



interest in or a lien on the Equipment or the Leases (to the
extent that the Leases relate to the Equipment).- No other
filing, registration or recording or other action under the
Act, other than in a proceeding to enforce such security
interest, any requirement to present evidence of the filing
and recordation with the Commission as described above of the
Agreement, the Leases and such lease schedules thereto, is
necessary in order to protect and preserve in the United States
of America security for the Consolidated Note, the lien on and
security interest in the Equipment and Leases (to the extent
they relate to the Egquipment) created by the Agreement.

2. The Agreement constitutes in the United States of
America a legal, valid and perfected first lien and first
priority security interest in the Equipment, and the Leases to
the extent the Leases relate to such Equipment, as security for
the Consolidated Note, subject only to Permitted Liens, if -any,
which may exist on such Equipment. We are not aware, however,
of the existence of any Permitted Liens on such Equipment.

Very truly yours,

CONNER, MOORE & CORBER

By

Robert J. Corber



RIDER NUMBER ONE
TO
SECURITY AGREEMENT CHATTEL MORTGAGE

AND LEASE ASSIGNMENT

Dated as of September 20 , 1979

COVENANTS AND AGREEMENTS BY THE COMPANY

Section 19.00 Negative Covenants.

All references in this Section to "Section 6.05" shall be

deemed to mean Section 19.00 or its respective subparagraphs.
The Company covenants that, without the written consent of
Citicorp, the Company will not, and will not permit any
Restricted Subsidiary to:

(a) Consolidated Shareholder's Equity. Permit Consolidated

Shareholders' Equity at any time after the date hereof to be
less than $38,000,000.

_ (b) Dividend Limitation. Pay or declare any divi-
dend on any class of its stock, or redeem, purchase or
otherwise acquire, directly or through any Restricted
Subsidiary, any shares of its stock or make or permit
any Restricted Subsidiary to make any optional prepay-
ments of principal of, or optionally retire, redeen,
purchese or otherwise acguire, directly or through
any Restricted Subsidiary, any Subordinated Funded Debt
or make or permit any Restricted Subsidiary to make any
expenditures permitted by clause (v) of Section 6.05(e)
(all of the foregoing being herein called "Restricted




Payments”™) except out of Consolidated Net Earnings
2Pvailable For Restricted Payments; provided, however,
that notwithstanding the foregoing limitations, the
Company may pay dividends on its Preferred Stock at the
rates prov1ded in the Certificate of Determination of
Preferences in respect thereof as in effect on the date
hereof, but provided that the amount of any such divi-
dends pald or declared shall be incluvded in any sub-
sequent computation of Consolidated Net Earnings
Available For Restricted Payments pursuant to this
Section 6.05(b); and provided, further, that, notwith-
standing the foregoing limitations, the Company may
redeem shares of its capital stock from William J.
Texido pursuant to Section 8 of the Employment and Stock
2greement dated as of October 17, 1977, as amended by an
amendment dated as of September 28, 1938
dated as of December 7, 1978, but only from the proceeds
of a life insurance policy or policies maintained by the
Company on the life of- William J. Texido.

" "Consolidated Net Earnings” shall mean consolida?ed
gross revenues of the Company and its Restricted Subsid-

iaries (including dividends received in cash from any
Subsidiary). less all operating and nonoperating expenses
of the Company and its Restricted Subsidiaries including
all charges of a proper character (including current and
deferred taxes on income, provision for taxes on
unremitted foreign earnings which are included in gross
revenues, and current additions to reserves), but not
including in gross revenue any gains (net of expenses

and taxes applicable thereto) in excess of losses
resulting from the sale, conversion or other disposition
of capital assets (i.e., assets other than current
assets), any gains resulting from the write-up of

assets, any equity of the Company or any Restricted
Subsidiary 1in the unremitted earnings of any corporation
which is not a Restricted Subsidiary, any earnings of

any Person acquired by the Company or any Restricted
Subsidiary through purchase, merger or consolidation or
otherwise for any year prior to the year of acquisition,
net earnings of any Restricted Subsidiary allocable to a
minority interest in such Subsidiary, the proceeds of

any life insurance policies, or any deferred credit repre-
senting the excess of ecuity in any Restricted Subsidiary
at the date of acquisition over the cost of the investment
in such Restricted Subsidiary, a2l determined in accor-
ceance with Generelly Zccepted 2ccounting Principles.

and an Amendment



"Consolidated Net Earnings Available for Restricted
Payments”, shall mean an amount egual to (1) the sum of
$5,000,000 plus 50% (or minus 100% in case of a deficit) of
Consolidated Net Earnings for the period (taken as one
accounting period) commencing on April 1, 1979, and terminating
on the date of any proposed Restricted Payment, plus 12) .the net
cash proceeds of the sale of any shares of its stock after '
September 1, 1979, _and/or the net cash proceeds received after
September 1, 1979, upon the sale of any Debt security which has
been converted into shares of its stock, less (3) the sum of
(a) the aggregate amount of all dividends and other distributions
paid or declared by the Company on any class of its stock after
_April 4, 1979, (b) the aggregate amount of all expenditures

made pursuant to clause (v) of Section 6.05 (e) after April 1,
1979, and (c) the aggregate amount expended, directly or
indirectly, after April 1, 1979, for the redemption, purchase
or other acguistion of any shares of its stock and for the
optional payment of principal of, and the optional retirement,
redemption, purchase or other acguisition of, Subordinated
Funded Debt. There shall not be included in Restricted Payments
or in any computation of Consolidated Net Earnings Available
For Restricted Payments: (x) dividends paid, or distributions
made, in stock of the Company; or (y) exchanges of stock of one
or more classes of the Company, except to the extent that cash
or other value (other than value represented by stock) is involved
in such exchange. The term "stock" as used in this Subsection
(b) shall include warrants or options to purchase stock.

{c) Liens. Create, assume or suffer to exist any
Lien upon any of its property or assets, whether now owned
or hereafter acquired (whether or not provision is made for
the equal and ratable securing of the Notes in accordance with
the provisions of Section 6.06), except:

(1) the Lien of this Agreement;

(ii) Liens for taxes not yet due or which are
being actively contested in good faith by appro-
priate proceedings and if appropriate reserves
have been established therefor;

(1i11) other Liens incidental to the conduct of
its business or the ownership of its property and
assets which were not incurred in connection with
the borrowing of money or the obtaining of advances
or credit, and which do not in the aggregate mate-
rially detract from the value of its property or
assets or materially impair the use thereof in the
operation of its business;

(iv) Liens on property or assets of a Restricted
Subsidiary to secure obligations of such Restricted
Subsidiary to the Company or another Restricted

Subsidiary;
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(v) any Lien existing on any property of any
corporation at the time it becomes a Restricted
Subsidiary, or existing prior to the time of
acquisition upon any property acquired by the
Company or any Restricted Subsidiary through
purchase, merger or consolidation or otherwise,
whether or not assumed by the Company or any
Restricted Subsidiary or placed upon property at
the time of acquisition by the Company or any
Restricted Subsidiary or within 12 months there-
after to secure not more than 90% of (or to secure
Debt incurred to pay not more than 90% of) the
purchase price thereof, provided that (a) any such
Lien shall not encumber any other property of the
Company or such Restricted Subsidiary other than
leases, maintenance contracts or other interests
relating to such property which are customarily’
encumbered to secure the payment of Debt incurred
to pay the purchase price of property, (b) the
aggregate amount secured by all such Liens (exclud-
ing amounts secured by Liens on railroad rolling
stock and other transportation equipment) and any
Liens permitted by clause (vi) below shall not
exceed 3% of Consolidated Tangible Net Worth, and
(c) the Company or such Restricted Subsidiary
shall be entitled to incur at least one dollar of
additional unsecured Senior Funded Debt under

Section 6.05(d) hereof;

(vi) any Lien renewing, extending or refunding
any Lien permitted by clause (v) above, provided
that the pr1nc1pal amount secured is not increasedg,
and the Lien is not extended to other property; and

(vii) Liens represented by any equipment trust
agreement or other financing agreement relating
to the financing or refinancing of railroad rolling
stock or other transportation equipment if the
Debt secured thereby is permitted by Section 6.05(d).

(d) Debt. Create, incur, assume, guarantee or
in any way become liable for any Senior Funded Debt;
or create, incur, or assume any Subordinated Funded
Debt; or create, incur, assume or suffer to exist any

Current Debt; except:

(1) Senior Funded Debt evidenced by the
Notes related to this Agreement.

(%iz Funded or Current Debt of any Restricted
Subsidiary to the Company or another Restricted
Subsidiary;



(iii) Senior Funded Debt of the Company or any
Restricted Subsidiary incurred prior to April 1,
1980, if (a) after giving effect thereto and to
the concurrent repayment of any Funded Debt, )
Consolidated Senior Funded Debt shall not exceed
an amount equal to 525% of Consolidated Borrowing
Base, and (b) any such Senior Funded Debt of any
Restricted Subsidiary shall also constitute Purchase
Money Debt or be evidenced by a Capitalized Lease;

(iv) Senior Funded Debt of the Company or any
Restricted Subsidiary incurred after March 31, 1980,

) ) if (a)Y at the date of
such incurrence Consolidated Earnings Available for
Interest Coverage shall not be less than 125% of
Consolidated Interest Expense, (b) after giving
effect thereto and to the concurrent repayment of
any Funded Debt, Consolidated Senior Funded Debt
shall not exceed an amount equal to 525% of Consol-
idated Borrowing Base, and (c) any such Senior
Funded Debt of any Restricted Subsidiary shall also
constitute Purchase Money Debt or be evidenced by

a Capitalized Leese;

(vi) Subordinated Funded Debt of the Company if
after giving effect thereto the aggregate Subordi-
nated Funded Debt shall not exceed 50% of Consoli-

dated Shareholders' Equity; and

: (vii) Current Debt of the Company or any Restricted
Subsidiary, provided that during the twelve months’
period immediately preceding any day on which Con-
solidated Current Debt is outstanding there shall,
have been a period of at least 45 consecutive days
during which there was either no Consolidated Cur-

rent Debt then outstanding or the aggregate amount
of Consolidated Current Debt outstanding on each of
sucb days could have been incurred as Consolidated
Senior Funded Debt without violating the provisions
of this Section 6.05(d).

.(e) Restricted Investments. ' Make or permit to
remain outstanding any Restricted Investment in or to
any ?erson, except that the Company or any Restricted
Subsidiary may: :

(1) make or permit to remain ovtstanding loans
or advances to any Restricted Subsidiary;

) (ii) own, purchase or acquire stock, obliga-
- tions or securities of a Restricted Subsidiary or
of a corporation which immediately after such
purchase or acqguisition will be a Restricted
Subsidiary; '
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(iii) acquire and own stock, obligations or
securities received in settlement of debts (created
in the ordinary course of business) owing to the
Company or any Restricted Subsidiary;

(iv) own, purchase or acgquire Investments;
and

(v) make or permit to remain ouvtstanding loans ’
or advances or capital contributions to, or own,
purchase or acquire stock, obligations or secu-
rities of, or sell property at less than fair

.market value to, any other Person, provided that
the aggregate amount expended (including as an
expenditure the amount by which the fair market
value exceeds the cost basis of any property
sold) pursuant to any such investment, purchase,
loan, advance, contribution or sale (other than
those referred to in clauses (i) through (iv) of
this Section 6.05(e)) would'have been permitted
to be paid as a Restricted Payment pursuant to

Section 6.05(b);

and except that any Restricted Subsidiary may make loans
or advances to, or acquire stock, obligations or securi-

ties of, the Company,

(f) Sale of Stock and Debt of Restricted Subsigd-
iary. Sell or otherwise dispose of, or part with con-
trol of, any shares of stock or Funded Debt or Current
Debt of any Restricted Subsidiary, except to the Company
or another Restricted Subsidiary, and except that all
shares of stock and Debt of any Restricted Subsidiary
at the time owned by or owed to the Company and all
Restricted Subsidiaries may be sold as "an entirety for
consideration which represents the fair value (as
determined in good faith by the Board of Directors of
the Company) at the time of sale of the shares of stock

and Debt so sold, provided that the tang1b1e net worth
of such Restricted Subsidiary (computed in the same
manner as Consolidated Tangible Net Worth) does not
constitute in excess of 10% of Consolidated Tangible Net
Worth and that such Restricted Subsidiary shall not have
contributed in excess of 10%of an amount equal to the
average of Consolidated Net Earnings for the three
fiscal years (or any fiscal year if there shall be less
than three) then most recently ended; further provided
that immediately after such sale the Company and ‘'its
Restricted Subsidiaries shall be able to incur an
additional One Dollar of Consolidated Senior Funded Debt
without violating the provisions of Section 6.05(d), and
further provided that, at the time of such sale, such
Restricted Subsidiary shall not own, directly or indi-
rectly, any shares of stock or Debt of the Company or of
any other Restricted Subsidiary (unless all of the
shares of stock and Debt of such other Restricted
Svubsidiary owned, directly or indirectly, by the Compeny
and all Restrlcted Subsidiaries are simultaneously being
sold as permitted by this Section 6.05(f)).




(g) Merger and Sale of Assets. Merge or consoli-
date with any other corporation or sell, lease or trans-
fer or otherwise dispose of all of or a substantial part
(i.e., assets which constitute more than 10% of the con-
solidated assets of the Company and all Restricted
Subsidiaries or which have contributed more than 10% of
an amount equal to the average of Consolidated Net
Earnings for the three fiscal years (or any fiscal year
if there shall be less than three) then most recently

ended) of its assets, to any Person, except that:

(i) any Restricted Subsidiary may merge with
the Company (provided that the Company shall be
the continuing or surviving corporation) or with
any one or more other Restricted Subsidiaries;

(ii) any Restricted Subsidiary may sell, lease,
transfer or otherwise dispose of any of its assets
to the Company or another Restricted Subsidiary;

(iii) any Restricted Subsidiary may sell or
otherwise dispose of all or substantially all
of its assets subject to the conditions specified
in Section 6.05(f) with respect to a sale of the
stock of such Restricted Subsidiary;

(iv) the Company may merge with any other
corporation, provided that (a) the Company shall
.be the continuing or surviving corporation, or,
if the Company shall not be the continuing or
surviving corporation, then such other continuing
or surviving corporation (x) shall be a corporation
duly organized, validly existing and in good stand-
ing under the laews of the United States of America
or a_state thereof, and (y) shall have expressly
assumed all the liabilities, obligations, covenants
and agreements (other than that contained in
Section 6.05(k) hereof) under this Agreement -

pursuant to a written
instrument in form and substance satisfactory to

the . Lender, (b) the continuing or surviving

corporation shall, immediately after such merger be

able to incur an additional One Dollar of Senior
Funded Debt without violating the provisions of
Section 6.05(d) and (c) no Default or Event of
Default shall exist immediately after such merger;

(v) any Restricted Subsidiary may merge with
any Unrestricted Subsidiary, provided tbat.(a) the
Restricted Subsidiary shall be the continuing or.
surviving corporation, (b) the Restricted Svbsid-
iary shall have assumed all of the Debt of the
Unrestricted Subsidiary, {(c) the Restricted Sub-
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sidiary shall be entitled to incur at least One
Dollar of additional Senior Funded Debt under
Section 6.05(d) immediately after such merger (and
after giving effect thereto), and (d) no Default
or Event of Default shall exist immediately after
such merger; and

(vi) the Company or any Restricted Subsidiary
may sell all or any part of its assets (other than
real property) in connection with an arrangement
with a lender or investor or to which such lender
or investor is a party 1if such arrangement provides
for the leasing by the Company or such Restricted
Subsidiary of such property and the Debt incurred
in such an arrangement 1s permitted by Section

6.05(d).

(h) Sale and Lease-Back. Enter into any arrange-
ment with any lender or investor or to which such lender
or investor is a party providing for the leasing by the
Company or any Restricted Subsidiary of real property
which has been or is to be sold or transferred by the
Company or any Restricted Subsidiary to such lender or
investor on the security of such property or rental
obligations of the Company or any Restricted Subsidiary.

(i) Sale or Discount of Receivables. Sell with
recourse, or discount 'or otherwise sell for less than
the face value thereof, any of its notes or accounts
.receivable, except that the Company may sell with
recourse lease accounts receivable in the ordinary

course of business.

(J) Certain Contracts. Enter into or be a party to:

(i) any contract providing for the making of
loans, advances or capital contributions to any
Person-other than a Restricted Subsidiary (except
where the obligation is limited to a fixed maximum
amount and the incurrence of the Senior Funded
Debt represented thereby shall then be permitted
by Section 6.05(d)) or for the purchase of any
property from any Person, in each case in order
to enable such Person to maintain working capital,
net worth or any other balance sheet condition
or to pay debts, dividends or expenses;

(ii) any contract for the purchese of mate-



rials, supplies or other property or services if
such contract (or any related document) requires
that payment for such materials, supplies or other
property or services shall be made regardless

of whether or not delivery of such materials,
supplies or other property or services is ever
made or tendered;

(iii) any contract to rent or lease (as lessee)
any real or personal property if such contract (or
any related document) provides that the obligation
to make payments thereunder is absqlute and uncondi-
tional under conditions not customarily found in
commercial leases then in general use or requires
that the lessee purchase or otherwise acquire
securities or obligations of the lessor, except
such agreements to rent or lease where the obliga-
tion is limited to a fixed maximum amount and the
incurrence of the Senior Funded Debt represented
thereby shall then be permitted by Section 6.05(d);

(iv) any contract for the sale or use of
materials, supplies or other property, or ‘the
rendering of services if such contract (or any
related document) requires that payment for such
materials, supplies or other property, or the use-
thereof, or payment for such services, shall be
subordinated to any indebtedness (of the purchaser
or user of such materials, supplies or other
property or the Person entitled to the benefit of
such services) owed or to be owed to any Person; or

(v) any other contract which, in economic
effect, is substantially equivalent to a guarantee,
except: (A) for endorsements of negotiable instru-
ments for collection in the ordinary course of
business; (B) where the obligation is limited to a
fixed maximum amount and the incurrence of the
Senior Funded Debt represented thereby shall then
be permitted by Section 6.05(d); (C) indemnities of
trustees, lessors, lenders and third party security
holders in connection with financings to which it -
is a party pursuvant to indemnification provisions
customary in suvch financings; (D) indemnities of its
officers, directors and employees for acts undertaken
in their corporate capacities; (E) indemnities of
purchasers, sellers, underwriters, brokers, dealers
and dealer-ranagers of securities of the Company



(of which the Company may be deemed to be an issuer
or otherwise) in connection with the offer, sale or
purchase of such securities pursuant to indemnifica-
tion provisions customary in such offers, sales or
purchases; (F) indemnities of beneficial owners and
lessors for the loss of certain tax benefits in
connection with lease financing transactions in
which it is the lessee, and indemnify lessees for
the loss of investment tax credit in connection
with leases in which it is the lessor and is
passing through such investment tax credit to the
lessee, all pursuvant to customary indemnification
provisions as found in equipment leases; and (G)
payment of expenses of trustees, lessors, lenders
and third party security holders and their respec-
tive counsel in connection with financings to which

it is a party.
i (k) Transactions With Stockholders and Affiliates.
Directly or indirectly, purchase, acquire or lease any
property from, or sell, transfer or lease any property
to, or otherwise deal with, in the ordinary course of
business or otherwise (i) any Affiliate, (11i) any Person
owning, beneficially or of record, directly or indirectly,
either individually or together with all other Persons
to whom such Person is related by blood, adoption or
marriage, stock of the Company (of any class having
ordinary voting power for the election of directors)
aggregating 5% or more of such voting power or (iii) any
Person related by blood, adoption or marriage to any
Person described or coming within the provisions of
clause (i) or (ii) of this Section 6.05(k), provided
that (a) the Company may sell to, or purchase (within
the limitations of Section 6.05(b)) from, any such :
Person shares of the Company's stock, (b) any such
Person may be a director, officer or employee of the
Company or any Restricted Subsidiary and may be paid
reasonable compensation in connection therewith, and (c)
such acts and transactions prohibited by this Section
6.05(k) may be performed or engaged in on terms not less
favorable to the Company than if no such relationship

described in clauses (i), (ii) and (iii) a2bove existed
and than would be obtainable at the time in comparable
transactions of the Company in arm's-length dealings
with third parties. For the purposes of clause (c) of
the foregoing proviso, any such act or transaction shall
be deemed to be performed or engaged in on terms not
less favorable to the Company if it shall involve an
aggregate benefit to a Person or Affiliate referred to
in clause (i), (1ii) or (iii) above of less than $2,000

per year.
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DEFINITIONS

The following terms (except as otherwise expressly
provided or unless the context otherwise requires) for al}
purposes of this Agreement shall have the respective meanings

hereinafter specified:

Affiliate of any corporation shall mean any
Person which, directly or indirectly controls or is controlled
by, or is under common control with, such corporation. For
the purposes of this definition, "control™ (including "con-
trolled by" and "under control with"), as used with respect
to any Person shall mean the possession, directly or indirectly,
of the power to direct or cause the direction of the management
and policies of such Person, whether through the ownership of
voting securities or by contract or otherwise. For the
purposes of this definition ownership of 5% or more of the
equity securities of any corporation (or eguity interests in
any Person which 1s not a corporation) shall be deemed to
be sufficient to grant the power to direct the mahagement
and policies of such corporation or other Person.

Capitalized Lease shall mean any lease of real or
personal property under which the Company or any Restricted
Subsidiary is the lessee which, in accordance with Generally
Accepted Accounting Principles, should be capitalized on the
lessee's balance sheet or for which the amount of the asset
and liability thereunder as if so capitalized should be dis-
closed in a note to such balance sheet (excluding leases
between the Company and any Restricted Subsidiary or between
Restricted Subsidiaries, and leases of office space, auto-
mobiles or data processing and office equipment).
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Capitalized Lease Rentals shall mean the aggregate
amount of fixed rentals payable or to become payable by the
Company and its Restricted Subsidiaries with respect to all
Capitalized Leases, discounted to present value on the basis
of an interest factor equal to the weighted average lease
cost of all such Capitalized Leases. The "lease cost" of a
Capitalized‘'Lease shall mean: (i) with respect to a lease of
new personal property, that interest factor which, when
applied to the aggregate amount of all fixed rentals payable
during the original term of such lease, will result in a
present value equal to the original invoiced cost of such
property to the lessor, including any sales taxes, delivery
costs and inspection fees; (ii) with respect to a lease of
used personal property, that interest factor which, when
applied as in the foregoing clause (i) will result in a
present value egual to the fair market value of such property
at the time it 1s leased under such lease; and (iii) with
respect to a lease of real property, the effective interest
rate at which obligations of the United States Government of
equal or near egual maturity to that of such lease are trad-
ing at the time such property is leased under such lease.

Company shall mean BRAE Corporation, a Delaware
corporation, or a successor to it permitted by Section 6.05
(g) (iv) hereof.

Consolidated Borrowing Base shall mean the sum of
(a) Consolidated Shareholders' Equity and (b) Subordinated

Funded Debt. ’

Consolidated Current Debt shall mean the aggregate
of Current Debt of the Company and its Restricted Subsidiaries,
determined on a consolidated basis after eliminating all
intercompany items and all other items which should be
eliminated in accordance with Generally Accepted Accounting
Principles.

Consolidated Earnings Available For Interest
Coverage shall mean, as of the time of any determination
thereof, the sum of (a) Consolidated Net Earnings, (b) all
taxes based on income included as expenses in computing Con-
solidated Net Earnings, and (c) Consolidated Interest Expense,
in each case for the 12 months' period next preceding the
termination of the most recent fiscal quarter of the Company
prior to the date of determination. .
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Consolidated Funded Debt shall mean the aggregate

of Funded Debt of the Company and its Restricted Subsidiaries,
determined on a consolidated basis after eliminating all
intercompany items and all other items which should be
eliminated in accordance with CGenerally Accepted Accounting

Principles.

Consolidated Interest Expense shall mean, as of
the time of any determination thereof, the sum of (a) the
aggregate interest charges (including amortization of Debt
discount) paid or accrued on all Consolidated Funded Debt and
on all Consolidated Current Debt (except the portion of
rental payments representing interest charges on Capitalized
Leases) and (b) one-third of the. aggregate rentals paid or
accrued by the Company and its Restricted Subsidiaries with
respect to all leases of real or personal property (including
aggregate rentals paid or accrued with respect to Capitalized
Leases), in each case for the 12 months' period next preced-
ing the termination of the most recent fiscal guarter of the
Company prior to the date of determination.

Consolidated Net Earnings shall have the meaning
assigned to it in Section 6.05(b) hereof.

Consolidated Senior Debt shall mean the aggregate
Debt of the Company and its Pestricted Subsidiaries except
Subordinated Funded Debt, determined on a consolidated basis
after eliminating all intercompany items and all other items
which should be eliminated in accordance with Generally

Accepted Accounting Principles.

Consolidated Senior Funded Debt shall mean the
aggregate of Senior Funded Debt of the Company and its
Restricted Subsidiaries, determined on a consolidated basis
after eliminating all intercompany items and all other items
which should be eliminated in accordance with Generally Accepted

Accounting Principles.

Consolidated Shareholders' Ecuity shall mean the
sum of (i) the par value (or value stated on the books of the
Company) of the issued capital stock of all classes of the
Company, plus (or minus in the case of a surplus deficit)
(ii) the amount of the consolidated surplus, whether capital
or earned, of the Company and its Restricted Subsidiaries,
less the aggregate amount of any investments in, or loans
or advances to, any Unrestricted Subsidiary or any Persons in
which the Company or its Restricted Subsidiaries do not have
a majority ownership interest or of which the Company or a
Restricted Subsidiary is not the sole general partner.
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Event of Default shall mean any event spec1f1ed <§
in Section 10 hereof, te Fen COVERd

Funded Debt shall mean the aggregate amount of any
obligation which by its terms is payable in whole or in part
more than one year from the date said obligation is incurred
and which, under Generally Accepted Accounting Principles, is
shown on the balance sheet as a liability, (excluding reserves
for deferred income taxes and other reserves to the extent that
such reserves do not constitute an obligation), plus (without
duplication) (a) all guarantees or endorsements, direct or
indirect, of any Debt or obligation of others, including obli-
gations described in Section 6.05(j) except those guarantees
and indenmnities of the kind and nature described in Section
6.05(j) (v) (A)-(H), and (b) Capitalized Lease Rentals.

Current Debt shall mean any obligation for borrowed
money (and any notes payable and drafts accepted representing
extensions of credit whether or not representing obligations
for borrowed money) payable on demand or within a period of
one year from the date said obligation is incurred but shall
expressly exclude any portion of Funded Debt payable within
one year of the date said Debt was first incurred; provided that
any obligation shall be treated as Funded Debt, regardless of
its term, if such obligation is renewable pursuant to the terms
thereof or of a revolving credit or similar agreement effective
for more than one year after the date of such obligation- or
agreement or out of the proceeds of a similar obligation pursuant
to the terms of such original obligation or of any agreement
related to such original obligation. Any obligation secured
by a Lien on, or payable out of the proceeds of production from,
property of the Company or any Restricted Subsidiary shall be
deemed to be Funded or Current Debt, as the case may be, of the
Company or such Restricted Subsidiary even though such obligation
shall not be assumed by the Company or such Restricted Subsidiary
but in the event that such obligation is a non-recourse obliga-
tion of the Company or any Restricted Subsidiary incurred in
connection with an equity investment made by the Company or any
Restricted Subsidiary as an integral part of a leveraged lease
financing of transportation equipment and such lien shall not
encumber -any property of the Company or any Restricted Subsidiary
other than such transportation eguipment, the amount of Debt '
attributable to the Company or such Restricted Subsidiary, as the
case may be, shall be determined in accordance with Generally
Accepted Accounting Principles. DEBT shall mean Funded Debt or
Current Debt, as the case may be.
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Consolidated Tangible Net Worth shall mean the
gross book value of the assets of the Company and its
Restricted Subsidiaries (including leased property to which
Capitalized Lease Rentals are applicable, but excluding
intangible assets, unamortized Debt discount and expense,
goodwill, patents, trademarks, trade names, organization
expense, treasury stock, any write-up of assets and other
like intangibles), minus (a) all reserves and deductions,
including those for depreciation, depletion, amortization,
bad debt losses, deferred taxes, and minority interest,

(b) all liabilities, and (c) all Restricted Investments, all
‘Getermined on a consolidated basis in accordance with
Generally Accepted Accounting Principles. .

Consolidated Working Capital shall mean the excess
of consolidated current assets over consolidated current
liabilities of the Company and its Restricted Subsidiaries,
both determined in accordance with Generally Accepted Account-
ing Principles, provided that there shall not be included in
current assets (i) any loans (other than Investments) or
advances made by the Company or any Restricted Subsidiary except
travel-ané other like advances to officers and employees in the
ordinary course of business, nor (ii) any assets located out-
side (incluvding any amounts payable by Persons located outside)
the United States of America and the Dominion of Canada.

Cost, when used with respect to the Equipment not
built by the Company or an Affiliate of the Company, shall
mean the actual cost thereof to the Company or such Affili-
ate, and, in respect of Equipment built by the Company or
any such Affiliate, shall mean so-called "car builder's
cost" including direct cost of labor and material and over-
head (including, without limitation, inspection and delivery
charges, duty and sales taxes), but excluding any manufacturing
profit.

Current Debt--See Funded Debt.

" Debt--See Funded Debt.

Generally Accepted Accounting Principles shall
mean Generally accepted accounting principles in effect at
the time of any computation hereunder where the character or
amount of any asset or liability or item of income or
expense is recouired to be determined or any consolidation
or other accountlng computation is requ1red to be made.

Bolder, when used with respect to the Notés
shall include the plural as well as the singular

number and shall mean the Person in whose name such
Note is registered.
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Investments shall mean (i) certificates of deposit
of commercial banks or trust companies incorporated under
the laws of the United States of America or any state thereof
having capital and surplus aggregating not less than
$75,000,000, in each case maturing within one year after the
date of investment therein, (ii) open market commercial paper
rated "Prime-1" or better by Moody's Investors Service, Inc.,
or rated "A-1" or better by Standard & Poor's Corporation (or
a comparable rating by any successor to either of their
businesses), in each case maturing within 270 days after the
date of investment therein, (1ii) bonds, notes or other
direct obligations of the United States of America or obliga-
tions for which the full faith and credit of the United
States of America are pledged to provide for the payment of
the interest and principal, in each case maturing within one
year after the date of investment therein, and (iv) pugchases
from any commercial bank or trust company referred to in
clause (i) above of direct obligations of the United States
of America or obligations for which the full faith and credit
of the United States of America ‘are pledged to provide for
the payment of the interest and principal of any maturity,
pursuant to repurchase agreements obligaying_such bank or
trust company to repurchase any such obllgatlon.not‘later
than 90 days after the purchase of any such obligation.

. Lease Assignment shall mean an assignment of a
Lease or otheéf lease authorized pursuant hereto to Citicorp.

Lender.shall_heéﬁ-tﬂtiaorp Industrial Credit, 1Inc.

Lien shall mean any mortgage, pledge, security
interest, encumbrance, lien or charge of any kind (including
any agreement to give any of the foregoing, any conditional
sale or other title retention agreement, any lease in the
nature ‘thereof, and the filing of or agreement to give any
financing statement under the Uniform Commercial Code of
any jurisdiction). '

Notes shall mean the 11 3/8% promissory notes
issued pursuant to the Loan and Security Agreement dated

, between BRAE Corporation and Citicorp
Industrial Credit, Inc.

i Officer's Certificate shall mean a certificate
'signed by the President or a Vice President of the Company.

Opinion of Counsel shall mean an opinion in writ- -
ing signed by legal counsel satisfactory to the Lender and
who may be counsel for the Company or an employee of tﬁe
Company. The acceptance by the Lender of,'togethgr-wlth
its action on, an Opinion of Counsel shall be sufficient
evidence that such counsel is satisfactory to the Lender.
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Person shall mean and include an individual, a
partnership, a joint venture, a corporation, a trust, an
unincorporated organization and a government or any depart-
ment or agency thereof. ’

- Preferred Stock shall mean the 1,000 shares of the
Company's 9-1/4% Senior Cumulative Preferred Stock and the
500 shares of the Company's 9-1/4% Junior Cumulative Convert-
ible Preferred Stock outstanding on the date of this Agree-

ment.

Purchase Money Debt shall mean any Debt of any

Restricted Subsidiary secured by any Lien permitted by
clause (v), (vi) or (vii) of Section 6.05(c) hereof to be

created, assumed or suffered to exist by such Restricted
Subsidiary. '

-

Restricted Investments shall mean (a) any invest-
ment by the Company and its Restricted Subsidiaries in any
property of any other Person, (b) any purchase of any stock
or other securities or evidences of indebtedness by the
Company and its Restricted Subsidiaries of any -other Person,
and (c) any capital contributions, loans or advances (includ-
ing the amount by which the fair market value exceeds the
cost basis of any property sold or transferred) by the
Company and its Restricted Subsidiaries to any other Person,
provided, that in computing any such investment:

(i) undistributed earnings of,. and interest
accrued in respect of Debt owing by, the Person,
accrued after the date of the investment, shall not

be included;

(ii) there.shall not be deducted from the amounts
invested in the Person any amounts received as earnings
(in- the form of dividends or interest or otherwise)
on the investment in, or as loans from, such Person;

(iii) increases or decreases in value, or write-ups,
write—-downs or write-offs,-of .investments in the Person
shall be disregarded (except to the extent that any loss
on an investment has been recognized in reducing the
net income of the Company or a Restricted Subsidiary);

.(iv) there shall be included all bonds, debentures,
notes and accounts receivable from such Person which
are not current assets or did not arise from sales to
the Person as a customer in the ordinary course of

business; and

(v) a guarantee or other contingent liability in
respect of any Debt of the Person, shall be deemed an
investment equal to the principal amount of the Debt.

Restricted Subsidiary shall mean any Subsidiary 80%
or more of the stock of every class of which, except directors’

-17-



qualifying -shares, shall be owned by the Company either
directly or through other Restricted Subsidiaries, and which
has been designated by the Board of Directors or an Executive
Committee of the Board of Directors as a Restricted Subsid-
iary; provided, however, that the Company shall not designate
any Unrestricted Subsidiary as a Restricted Subsidiary within
the three years immediately after such Unrestricted Subsidiary
had been designated an Unrestricted Subsidiary. The Company
shall not designate any Restricted Subsidiary as an Unres-
tricted Subsidiary unless after giving effect to such desig-
nation (i) such Subsidiary shall not own any capital stock or
Debt of any other Restricted Subsidiary, (1i) there shall
exist no Event of Default or Default, and (111) the tangible
net worth of such Subsidiary (computed in the same manner as
Consolidated Tangible Net Worth) shall not constitute 10%or
more of Consolidated Tangible Net Worth and such Subsidiary
shall not have contributed 10%or more of an amount equal to
the average of Consolidated Net Earnings for the last three
fiscal years prior to such designation; provided, however,
that the Company shall not designate any Restricted Subsi-
diary as an Unrestricted Subsidiary within the three years
immediately after such Restricted Subsidiary had been desig-

nated a Restricted Subsidiary.

Senior Funded Debt shall mean all Funded Debt of
the Company or any Restricted Subsidiary except Funded Debt
which is Subordinated Funded Debt.

Subordinated Funded Debt shall mean Funded Debt of
the Company - which is eV1denced by promlssory notes or 1is 1ssued
pursuant to an indenture or other agreement to which
reference shall be made in the promissory notes issued
pursuant thereto containing provisions with respect to
subordination substantially as follows: '

"The Company covenants and agrees, .and the -
holder of this Note by his acceptance hereof like-
wise covenants and adrees as follows:

"(a) the principal of and interest on
this Note are and shall be subordinated in
right of payment in all respects to all Senior’
Funded Debt (as defined in the foregoing Equipment
Trust Agreements between Morgan Guaranty.Trust'Company
of New York as Trustee and the Company dated November
1, 1978 and June 1, 1979) and the Loan and Security
Agreement dated between BRAE Corporation
and Citicorp Industrial Credit, Inc.);. all Senior
Funded Debt of the Company are herein collectively
called "Senior Debt"; .
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"(b) without limiting the next preceding
subparagraph, (i) no payment on account of
principal of, or interest on, this Note shall
be made if at the time of such payment an
Event of Default or Default exists, or if immedi-
ately after giving effect to such payment an
event of default or default would exist, under
the provisions of any Senior Debt or any
agreement under which Senior Debt is then
outstanding, and (ii) in the event of any
insolvency or bankruptcy proceedings, and any
receivership, ligquidation, reorganization or
other similar proceedings in connection
therewith, relative to the Company or its
property, and in the event of any proceedings
for voluntary liquidation, dissolution or
other winding up of the Company, whether or
not involving insolvency or bankruptcy pro-
ceedings, then all principal of, and premium,
if any, and interest on, the Senior Debt shall
first be paid in full before any payment on
account of principal or interest is made upon
this Note, and in any such proceedings any
payment or distribution of any kind or charac-
ter, whether in cash, securities or other
property, to which the holder of this Note
would be entitled if this Note were not

subordinated to the Senior Debt shall be paid
by the liguidating trustee or agent or other
person making such payment or distribution, or
by the holder of this Note if received by such
holder, directly to the holders of the Senior
Debt to the extent necessary to make payment
in full of the Senior Debt remaining unpaid,
after giving effect to any concurrent payment
or ‘distribution to or for the holders of the
Senior Debt; 'subject .to the .prior payment in;
full of the Senior Debt, the holder of this
Note shall be subrogated to the rights of the -
holders of the Senior Debt to receive payments
or distributions of cash, property or securi-
ties of the Company applicable to the Senior.
Debt until the principal of, and interest on,
this Note shall be paid in full, and no such
payments or distributions to the holder of
this Note of cash, property or securities
otherwise distributable in respect of the
Senior Debt shall, as between the Company, its
creditors other than the holders of the Senior
Debt, and the holder of this Note, be deemed
to be a payment by the Company on account of

this Note; .
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"(c) in the event that the holder of this
Note shall receive any payment on this Note
which such holder 1s not entitled to receive
under the provisions of the foregoing subpara-
graph (b), it will hold any amount so received
in trust for the holders of Senior Debt and
will forthwith turn over such payment to the
holders of Senior Debt in the form received to
be applied to the Senior Debty

~ "(d) the holders of Senior Debt may, at
any time and from time to time, without the
consent of or notice to the holder of this
Note, without incurring responsibility to the
holder of this Note and without impairing or
releasing the obligations of the holder of
this Note hereunder to the holders of Senior
Debt: (1) change the manner, place or terms
of payment or change or extend the time of
payment of, or renew or alter any of the
Senior Debt (including any change in the rate
of interest thereon), or amend in any manner

any agreement under which Senior Debt is
outstanding; (1ii) sell, exchange, release or
otherwise deal with any property by whomsoever
at any time pledged or mortgaged to secure, Or
howsoever securing, any of the Senior Debt;
(iii) release anyone liable in any manner for
the collection of the Senior Debt; (iv) exer-
cise or refrain from exercising any rights
against the Company and others; and (v) apply
any sums by whomsoever paid or howsoever
realized to the Senior Debt; and

"{e) the foregoing provisions regarding
subordination are and are intended solely for
the purpose of defining the relative rights of
the holders of the Senior Debt on the one hand
and the holder of this Note on the other hand;
nothing contained in this Note is intended to
or shall impair, as between the Company and
the holder of this Note, the obligation of the
Company, which is unconditional and absolute,
to pay to the holder of this Note the princi-
pal of, premium, if any, and interest on, this
Note as and -when the same shall become due in.
accordance with its terms, subject, however,
to the rights under the foregoing subpara-
graphs of the holders of the Senior Debt"; and

Subsidiary shall mean any corporation organized under
the laws of any state of the United States of America, the
Dominion of Canada, or any Province of Canada, which conducts,
the major portion of its business in the United States of
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America or the Dominion of Canada, or both, and 80% or more -

of the stock of every class of which, except-diréttors-
gualifying shares, shall be owned by the Company either
directly or through Subsidiaries.

Unrestricted Subsidiary shall mean any Subsidiary
that is not designated as a Restricted Subsidiary. The
Company shall not designate any Unrestricted Subsidiary as
a Restricted Subsidiary unless after giving effect to such
decignation (i) the Company and its Restricted Subsidiaries
shall be able to incur at least One Dollar of additional
Consolidated Senior Funded Debt in compliance with the provi-
sions of Section 6.05(d) hereof and (ii) there shall exist
no Event of Default or Default.

Written Direction shall mean a direction or state-
ment in writing by the Original Purchaser which is a2 Holder
of Trust Certificates, signed by a Vice President or an
Rscistant Vice President of the Original Purcheser and
addressed to the Trustee with a copy to the Company. Any
provision of this Agreement requiring or avthorizing a
Written Direction prior to the taking of any action by the
Trustee or the Company shall, if at the time thereof the
Original Purchaser is not the Holder of all Trust Certifi-
cates, be based upon a Written Direction of institutional
investors which- each hold 3% or more in principai emount of
the then ovtstanding Trust Certificates, pursuant to the
Girection of such investors holding more than 50% of the
principal amount ot Trust Certificates held by such inves-
tors. Any provision of this Agreement requiring or autho-
rizing a Written Direction prior to the taking of any action
by the Trustee or the Company shall not be applicable if, at
the time hereof, each institutional investor which is a
Kolder of Trust Certificates hoids less than 3% in prancipal
amount of the then outstanding Trust Certificates. 1In that
event, such action may bz taken by the Trustee or the Company,

o =z

as the case may be, without rererence to tne requ1rement of
such Written Direction, and no other direction or authoriza-
tion shall be reguired from any other Holder of Trust Certi-
ficates unless otherwise spec1f1ca11y reguired pursuant .to

this Agreement.

The words herein, hereof, hereby, hereto, hereunder
and words of similar import refer to this Agreement as a
whole and not to any particular Article, Section, paragraph
or subdivision hereof.
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