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Gentlemen:

We enclose for filing an executed and acknowledged Lease of 100
one—~hundred ton XM boxcars, as follows:

Lessor: FMC Finance Corporation

Lessee: Minnesota, Dakota and Western Railway
Company

Car Numbers: MDW 8100-8199

Our check for $50 is enclosed. Please stamp and return two copies
to the messenger delivering the above or to our Washington office,
Suite 500, 1627 K Street NW, Washington, D.C. 20006.

Very truly yours,

s A I N

Alan R. Kidston —

m\) Secretary
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LEASE AGREEME
(NGREEMENDCT 811973-1 10 PM

INTERSTATE COMMERCE COMMISSION

THIS LEASE AGREEMENT, made as of this | 1th day of September, 1979, between
FMC FINANCE CORPORATION, a Delaware corporation, 200 East Randolph Drive,
Chicago, Illinois, 6060! ("Lessor"), and MINNESOTA, DAKOTA AND WESTERN RAIL-

WAY COMPANY, One Jefferson Square, Boise, ldoho, 83728, a Minnesota corporcmon
("Lessee").

l. Scope of Agreement

A. Lessee leases American Association of Railroad ("AAR") Class XP boxcars
("Itel Cars") from Itel Corporation, acting through its Rail Division (hereafter referred
to as "ltel Rail") pursuant to a lease agreement ("ltel Lease") attached as Exhibit A.
Lessee wishes to lease from Lessor, and Lessor agrees to lease to Lessee, one hundred
100-ton, 50" 6" XP boxcars with single 12' plug doors, end of car cushioning AAR Plate
C, car numbers MDW 8100-8199 inclusive ("Cars") on the same terms and conditions
as those in the ltel Lease, except as specifically provided otherwise in this Lease
Agreement. The parties therefore incorporate the Itel Lease by reference. As so
incorporated, for purposes of this Lease Agreement, unless otherwise required by the
contest of the ltel Lease:

0] "Itel Rail" as used in the Itel Lease shall mean FMC Finance Corporation.

(ii) "Lease Agreement" as used hereafter in this document shall mean the
Ite] Lease as amended by this document;

(iii) "Cars" as used in this document and the ltel Lease shall mean only the
Cars described above and shall not include any ltel Cars.

(iv) "MDW 8100-8199" as used in the ltel Lease shall mean "Cars".

B. Lessee shall give preference to Lessor and shall load the Cars leased
from Lessor prior to loading substantially similar freight cars leased from Itel or leased
from other parties or purchased by Lessee subsequent to the date of this Agreement
or interchanged with railroads; provided, however, that this shall in no event prevent
or prohibit Lessee from fulfilling its obligations to provide transportation and facilities
upon reasonable request therefor to shippers on its railroad tracks.

C. Neither party shall be obligated to lease additional freight cars to or
from the other.

2. Car Management

- A, Lessee consents to Lessor's appointment of ltel to manage the Cars for
Lessor. Lessor reserves the right to terminate ltel as its manager on such terms as
Lessor and Itel may establish. In such event, Lessor may perform such services itself
or appoint a qualified third party acceptable to Lessee to perform such services.
Lessee shall not unreasonably withhold such acceptance.
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B. During the term of this Lease Agreement and while ltel is designated to
do the car hire accounting for Lessee, unless otherwise agreed by the parties, Lessee
will take such action and approve such commercially reasonable arrangements as ltel
and Lessor may make relating to the receipt of car hire reports, car hire accounting
and car hire payments from other railroads. Such arrangements shall be subject to
reasonable approval by Lessee. Lessee consents to the use of a post office box rented
by Lessor for use by ltel, subject to the immediate availability to Lessor at its request
of car hire reports relating to the Cars. In lieu of the provisions of Paragraph 7B
and 7C of the ltel Lease, Lessee also consents to: (i) the use of a San Francisco
bank account to be opened by Lessor to receive and collect all car hire payments to
Lessee from other railroads, and (ii) to retention by Lessor from such receipts of up
to 95 percent of an amount equal to 100 percent utilization of the Cars, as ltel and
Lessor may agree, all other such receipts to be remitted at least weekly to Itel or
as provided in Paragraph 7C of the ltel Lease, at Lessee's option. Lessee agrees to
provide all approvals and authorizations required by the bank to negotiate and collect
the drafts, checks or other instruments remitted as car hire payments by other railroads.

C. If Itel ceases to do the car hire accounting and collection for Lessee,
Lessee covenants that unless otherwise agreed it will co-operate with Lessor: (i) to
make all reports of use of the Cars by other railroads available to Lessor or its
representative at their request, at cost, and (ii) to promptly remit to Lessor or its
representative an amount equal to all payments to Lessee received from other railroads
for use of the Cars. Failure of Lessee to do so shall constitute a default, as provided
in ltel Lease Paragraph 8.

3. This LLease Agreement shall be governed by and construed according to the laws
of the State of lllinois.

4, In referencing paragraphs of this Lease Agreement, "ltel Lease Paragraph __ "
shall mean the corresponding paragraph in the ltel Lease as incorporated by reference.
All other references to paragraphs in this Lease Agreement shall mean to this document.

5. All notices shall be in writing and shall be deemed given when delivered personally
or when deposited in the United States mail, postage prepaid, certified or registered,
addressed to the president of the other party, as follows:

Lessor: FMC Finance Corporation
200 East Randolph Drive
Chicago, lllinois 60601
Attention: President

Lessee: Minnesota, Dakota and Western
Railway Company
One Jefferson Square
Boise, Idaho 83728

Either party may change its address for notice purposes by notice to the other.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the date first above written.

FMC FINANCE CORPORATION MINNESOTA, DAKOTA AND WESTERN
RAILWAY COMPANY

BY: @W ’T . >§E§ Ll FtdwLore .
TITLE: _ brasisomt (Riin veain TITLE: Uce President
DATE: Wﬂ/n ngm DATE: dept 13. (579

Itel Waiver and Consent

In consideration of Lessor's agreement to supply Cars to Lessee as provided in
the foregoing Lease Agreement and ltel Corporation's ("Itel") appointment by Lessor
to manage the Cars, Itel consents to Lessee's agreement to give priority loading to
the Cars over ltel cars, waives lItel's right to such priority loadings and the other
restrictions of that Lease Agreement dated September 11, 1979 between ltel Corporation,
acting through its Rail Division (as Lessor) and Lessee to the extent they are inconsistent
with this Lease Agreement, and consents to the provisions of Paragraph 2 of this Lease
Agreement.

(Seal)
ATTEST: ITEL CORPORATION, RAIL DIVISION
v Getpie
L e
Assistant Secretary ( DATE: %\ouq' 1934



STATE OF DA /O )

COUNTY OF 427 )
On this /3ﬁ‘ day of SEPT- ’ l97_2, before me personally appeared
j?c Berp7 1. tinlTees , to me personally known, who being
by me duly sworn says that such person is V.c - )?pgg of M. D + &
ﬁA,ALV-A v/ , that the foregoing Lease Agreement was signed on behalf of

said corporation by authority of its board of directors, and such person acknowledged

that the execution of the foregoing instrument was the free act and deed of said
corporation. '

Notary Public

STATE OF O X Al )
CONTY OF <o Voo )

Onéh/ilggh/ day of ( )_&_5&25 y 1979, before me personally appeared

\Q ‘M\KL » to me personally known, who being

by me duly sworn says that s&ch person is /\D/\m of
o) Dhouarse. , that the foregoing Lease Agreement was signed on behalf of

said corporation by authority of its board of directors, and such person acknowledged

that the execution of the foregoing instrument was the free act and deed of said

corporation.
mmnaTeT g M ’ () R g%viié

OFFICIAL SEAL NOfOTYTLﬂSliC
RANDI C. SMITH
NOTARY PUBLIC CALIFORNIA
City & County of
San Francisco
My C:=mm'ssion Expires June 24, 1983

Med2hddacansbbsadoaadiistiabbonsai L1111
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STATE OF L)Q LQA«MM/; )

COUNTY OF )

On this H/' day of M’(W , l97ﬁ, before me personally appeared
, o me personally known, who being

y me d Iy sworn soys that such person is of
4 , that the foregoing

was sngngd on behalf of said corporation by authority of its board

of dnrec’rors, and such person acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation.
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LEASE AGREEMENT

THIS LEASE ACREEMENT, made as of this | 1th day of September, 1979, between
ITEL CORPORATION, a Delaware corporation, acting through its Rail Division, Two
Emborcodero Center, San Francisco, California, 94111 ("ltel Rail"), as Lessor, and
MINNESOTA, DAKOTA & WESTERN RAILWAY COMPANY, a Minnesota corporation,
One Jefferson Square, Boise, Idaho, 83728 ("Lessee"), as Lessee.

WITNESSETH: -

WHEREAS, Itel Rail is in the business of leasing railrood equipment and Lessee
operates a railroad in the State of Minneso‘ré;

WHEREAS, Lessee requires‘the use of certain railroad equipment as herein set
forth to furnish tronspor"ro'rion services to its customers;

WHEREAS, Itel Rail proposes to lease railroad equipment to Lessee for a period
of years as herein provided for; and

WHEREAS, Lessee and Itel Rail desire to lease certain railroad equipment set
forth in Schedule A.

NOW THEREFORE, ltel Rail and Lessee do hereby agree as follows:

I. Scope of Agreement

A. Itel Rail agrees to lease to Lessee, and Lessee agrees to lease from Itel

Rail, freight cars of the type and description as set forth in any equipment schedule
(hereafter "Schedule") executed by the parties concurrently herewith or hereafter and
made a part of this Agreement. The scheduled items of equipment are hereinafter
referred to as the "Car" of "Cars". |

B. It is the intent of the porfies to this Agréemenf that Itel Rail shall at
all times bé and remain the lessor of all Cars. Lessee ogrees that it will at no time

take any action or file any document which is inconsistent with the foregoing intem"
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and that it will take such action and execute such documents as may be necessary to

accomplish this intent.

C. Itel Rail and Lessee agree that, as between themselves, Lessee shall be
entitled to claim the benefits on any avcfldble Investment Tax Credit for Federal
income tax purposes in connection with the acquisition of the Cars bearing the reporting
marks MDW 8100-8199 set forth on Schedule A to the Agreement. Such Cars shall
be new equipment when delivered to Lessee hereunder and ltel Rail agrees to execute
such documents as may be required to permit Lessee to claim any lnvestment Tax
Credits relating to such Cars.

2. Term

A. This Agreement shall remain in full force until it shall have been ter-
minated as to all of the Cars as provided herein. The term of lease with respect to
all of the Cars described on each Schedule shall be for fifteen (15) years (the "Initial
Lease Term") commencing upon the date when all Cars on such Schedule have been
delivered as set forth in Section 3A hereof.

B. If this Agreement has not been earlier terminated and no default has
occurred and is continuing, it shall automatically be extended for not more than five
consecutive periods of twelve months each (the "Extended Lease Term"”) with respect
to all of the Cars described on each Schedule, provided, however, Itel Rail or Lessee
may terminate this Agreement as to all, but not fewer than all, of the Cars on any
such Schedule by written notice delivered to the other not less than twelve mpm‘hs
prior to the end of the Initial Lease Te'rm or any Extended Lease Term.

3. Supply Provisions

A. Ite! Rail will inspect each of the Cars tendered by the manufacturer for
delivery to Lessee. Prior to such inspection, however, Lessee shall confirm in writing

to Itel Rail that the sample Car (one for each different type of Car on each Schedule)

made available for Lessee's inspection prior to the commencement of deliveries conforms
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to the specifications of the equipment agreed to by Lessee. Upon such approval by

Lessee and ltel Rail's determination that the Car conforms to the specifications ordered
by Itel Rail and to all applicable governmental regulatory specifications, and provided
this Agreement has not been terminated, Itel Rail will accept delivery thereof at the
manufacturer's facility and shall notify Lessee in writing of such oc.:ceptonce. Each |
of the Cars shall be deemed delivered to Lessee upon acceptance by ltel Rail ‘cn‘ the
manufacturer's facility., The Cars shall be moved to Lessee's railroad line or to a
Boise Cascade manufacturing facility at Lessee's direction at ﬁo cost to LesSee as
soon after acceptance of delivery by Itel Rail as is consistent with mutual convenience
and economy. Due to the nature of railroad operations in the United States, ltel Rail
can neither control nor determine when the Cars leased hereunder will actually be
available to Lessee for its use on its railroad tracks. To move the Cars to Lessee's
railroad line or to a Boise Coscade manufacturing facility at Lessee's direction and
insure optimal use of the Cars after the first loading of freight for each Car whether
on the railroad line of Lessee or on any other railroad line selected by Lessee (the
"Initial Loading"), ltel Rail agrees to assist Lessee in monitoring Car movements and,
when deemed necessary by Lessee and ltel Rail, to issue movement orders with respect
to such Cars to other railroad lines in accordance with Interstate Commerce Commission
and AAR interchange agreements and rules; provided Lessee shall be primarily re-
sponsible for insuring all Cars arrive at Lessee's railrood tracks or to a Boise Cascade
manufaqfuring facility at Lessee's direction as soon as reasonably possible and ltel Rail
shall bear all costs and expenses incurred in connection with such moveme.m inleding
costs or expenses required to move the Cars for Initial Loading on a railroad line
selqcted by Léssee and agreed to by ltel Rail.

B. Lessee agrees that so long as it shall have on lease any Cars, it shall

not lease freight cars substantially similar to Cars as herein described that are used

in interchange service from any other party (except from Boise Cascade Corporation




or a subsidiary thereof) without using its best efforts to give 20 days written notice
to Itel Rail of Lessee's desire to lease such Cars. Lessee shall give preference to
Itel Rail ond shall load the Cars leased from ltel Rail prior to loading Cars leased
from other parties or purchased by Lesse¢ subsequent to the date of this Agreement
or interchanged with railroods;]provided, however, fhof this shall in no event prevent
“or prohibit Lessee from fulfilling its obligations to provide transportation and facilities
upon feosdnoble reques;1 thereto to shippers on its railroad tracks, and provided further,
Lessee shall not have to provide ltel Rail Cars priority at the expense of unreasonably
disrupting Lessee's normal operations.

C. Except as hereinafter provided, additional Cars may be leased from ltel
Rail by Lessee only upon the mutual agreement of the parties hereto. Upon such
agreement, such additional (fars shall be identified in Schedules to this Agreement and
shall benefit from and be subject to this Agreement upon execution of the Schedules
by Itel Rail and Lessee. Notwithstanding the execution on any Schedules, including
Schedules for additional Cars, the delive:y of any Car to Lessee shall be subject to
manufacturers’ delivery schédules, financing satisfactory to ltel Rail and the mutual
acknowledgment of the parties that the addition of such Cars is not likely to reduce
Utilization (as defined in Section 7) of Cars bearing reporting marks MDW 8100-8199
on lease to Lessee to less than 93 percent (in any calendar quarter). If, due to the
factors listed in the preceding sentence, fewer than all of the Cars listed on a Schedule
shall be delivered to Lessee, the Lease term shall be deemed to have commenced on

the date the final Car of the most recent group of Cars was delivered to Lessee.

4, Railroad Markings and Record Keeping

A. Itel Rail and Lessee agree that on or before delivery of any Cars to

Lessee, said Cars will be lettered with the reporting marks of Lessee and may also -

be marked with the name and other insignia used by Lessee. Such name and insignia

-

shall comply with all applicable regulations.




B. At no ‘cost to Lessee, Itel Rail shall during the term .of' this Agreement
prepare for Lessee's signature and filing all documents relating to the registration,
maintenance and record keeping functions involving the Cars. Such documents shall
include but are not limited to the follow?ng: (i) appropriate AAR documents including
an application fér relief from AAR Car Service Rules | and 2; (ii) registration in the
Official Railway Equipment Register and the Universal Machine Language Equipment
Register; and (iii) such reports as may be required from time to time by the Interstate
Commerce Commission and other regulatory agencies.

C. Each Car leased hereunder shall be registered at no cost to Lessee in
the Official Railway Equipment Register and the Universal Machine Language Equipment
Register. ltel Rail shall, on behalf of Lessee, perform all record keeping functions
related to the use of the Cars by Lessee and other railroads in accordance with AAR
railroad interchange agreements and rules, such as car hire reconciliation. Corres-
pondence from railroads using such Cars shall be addressed to Lessee at such address
as ltel shall select and to which Lessee shall consent in writing.

D. All record keeping performed by Itel Rail hereunder and all record of
payments, charges and correspondence related to the Cars shall be separately recorded
and maintained by Itel Rail in a form suitable for reasonable inspection by Lessee
from time to time during regular Itel Rail business hours. Lessee shall supply ltel
Rail with such reports, including daily reports of the number of Cars on Lessee's tracks
and use of the Cars by Lessee on its railroad line as Itel Rail may reasonably request.

E. The Lessee shall have the right as provided for in Section 5 upon two
months' notice to Itel Rail to perform all of the record .keeping func;‘ions mentioned
in this Section.

5. Lessee's Assumption of Record Kéeping and Receipt of Payments

A. At any time during the term of this Agreement at its sole discretion,

Lessee may, if it shall reasonably determine that Itel Rail has not performed its record




keeping in an accurate and prompt manner upon prior written notice to ltel Rail, take
over and assume from ltel Rail as soon as is practicable but in no event later than
f‘wo months after receipt of notice to Itel Rail, all record keeping funcﬁoné, record
of payments, charges and correspondence related to the use of the Cars. In addition,
upon the giving of the notice provided for above, the parties will, as soon as practicable
but in‘ no event later than two months, make arrangements for the receipt of Payments
(as defined in Section 7) by Lessee rather than ltel Rail, it being understood that upon
receipt of such Payments by Lessee, Section 7B of the Agreement will automatically
be deemed to be revised to read as follows:

"B. The calculations required above shall be made within five months
after the end of each calendar year. However, since the parties desire that
rental payments be made currently so that Itel Rail may meet its financial
commitments, Lessee ;shall remit to ltel Rail on the first business day of eoch
month, the full ornounjt of all Payments received by Lessee (less any deduction
authorized to be r;'lode by Lessee under the terms of this Agreement) during the
next preceding calendar month from any car hire settlement with respect to
any Car leased hereunder. Following the yearly calculation, one-half of an.y
amou;x,'r paid to Itel Rail in excess of the ltel Rail Base Rental shall be deducted
by Lessee from subsequent Rental Charges."

6. Maintenance, Taxes and Insurance

A. Except as otherwise provided herein, Itel Rail will pay all costs, expenses,
fees and charges incurred in connection with the use and operation of each of the
Cars during its lease term and any extension thereof, including but not limited to
repairs, maintenance and servicing, unless the same was occasioned by the fault of .
Lessee while such Car is in the physical possession of Lessee. Lessee shall inspect

all Cars interchanged to it to insure that such Cars are in good working order and

condition and shall be liable to Itel Rail for any repairs required for damage not nofed!
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at the time of interchange. Lessee hereby transfers and assigns to Itel Rail for and
during the lease term of each Car all of its right, title and interest in any warranty
in respect to the Cars except for Lessee's right to recover any damages from the
manufacturer of the Cars that arise directly or indirectly as a result of a loss to
cargo being transported in the Cars. All claims or actions on any warranty so assigned
shall be made and prosecuted by ltel Rail at its sole expense and Lessee shall have
no obligation to make any claim on such warranty; provided Lessee retains the right
to prosecute any claim against a manufacturer for product defect if Lessee claims
damages arising from loss to cargo transported in the Cars. Any recovery under such
warranty shall be payable solely to Itel Rail except as to any action brought by Lessee
to recover for claims arising from damages to cargo cqrr}ed in th;a Cars. Only for
purposes of Section 6A, the railroad car manufacturer shall include both the original
maker of the Car and any person who repairs or rebuilds a Car during the term of
this Agreement or any extension thereof.

B. Except as otherwise provided, Itel Rail shall make or cause to be made
such inspections of, and maintenance and repairs to, the Cars as may be required.
U?)on\ request of Itel Rail, Lessee shall, to the extent it is capable of repairing Cars,
perform any necessary maintenance and repairs to Cars on Lessee's railroad trocks as
may reasonably be requested by ltel Rail. Itel Rail shall also make, ot its expense,
all alterations, modifications or replacement of parts, as shall be necessary to maintain
the Cars in good operating condition throughout the term of the lease of such Cars.
Lessee may make running repairs to facilitate continued immediate vse of a Car, but
shall not otherwise make any repairs, alterations, improvements or additions to the
Cars without Itel Rail's prior written consent. If Lessee makes an alteration, improve-
ment or addition to any Car without ltel Rail's prior written consent, Lessee shall be

liable to Itel Rail for any revenuves lost due to such alteration. Title to any such

alteration, improvement or oddition shall be and remain with ltel Rail.




C. Lessee ‘will at all times while this Agreement is in effect be responsible
for the Cars while on Lessee's railroad tracks in the same manner that Lessee is
responsible under Rule 7 of the AAR Car Service and Car Hire Agreement Code of
the Car Service Rules—Freight for Cars not .owned by Lessee on Lessee's railroad
tracks. Lessee shall protect ogainst .fhe consequences of an event of loss involving
the Cars while on Lessee's railroad tracks by either obtaining insurance or maintaining
a self insurance program which conforms to sound actuarial pl:inciples and Lessee shall
provide Itel Rail with a certificate of insurance with respect to such insurance carried
on the Cars 30 days prior to the delivéry of any Car and thereafter at intervals of
601 more than twelve calendar months at lteI»Roil's request. If Lessee elects to
replace ltel Rail's insurance on any Cars while not on Lessee's tracks, Lessee shall
fumish [tel Rail concurrently with the execution of any Schedule or upon Lessee's
election to replace such insurance, an insurance certificate acceptable to Itel Rail for
- Cars listed on such Schedule or for the Cars upon which the Lessee elects to replace
ltel Rail's insurance. In the event Lessee provides its own insurance for Cars off
Lessee's tracks acceptable to ltel Rail, the Utilization rate shall be reduced by a
mutually aogreed upon percentage in recognition of Lessee absorbing the insurance
-expense borne by Itel Rail. All insurance shall be taken ocut in the name of Lessee
and ltel Rail (or its ossignée) As their interests may appear. 1 esse »f};’;mall also maintain
bodily injury and property dor;mge ligbility insurance whEEcv iéij;x:aC;Jrs are on Lessee's
railroad. L

D. ltel Rail agrees to reimburse Lessee for all laxes, assessments and other
governmental charges of whatsoever kind or character p-’_?u' by Lessee relating to each
Car .and on the lease, delivery or operation thereof wliih may remain unpaid as of
the date of delivery of such Car to Lessee or which may be accrued, levied, assessed
or imposed during ﬂ\\e lease term, except taxes on incom:: imposed on Lessee and sales

or use taxes imposed on the mileage charges and/or car hire revenues; provided, ltel . .
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Rail shall pay a portion of all income, sales, use, gross receipts, or ofh;‘;r tax levied
against the gross amount of Payments equal to the amount of the tax times a fraction,
the numerator of which is the total Poy.r%enfs received in a calendar year b); I1tel Rail
and the denominator of which is the total Payments received in each calendar year
by the Lessee. Itel Rail shall forward to Lessee all sales and use tax payments
receivéd by it on behalf of Lessee and such sales or use tax payments shall not be
deeméd Payments. itel Rail and Lessee will comply with all state and local laws
requiring the filing of ad valorem tax returns on the Cars. The Lessee shall provide
Itel Rail, not later than ten days prior to filing any sales, use or other tax return,
with relevant information from the Lessee's proposed sales, use or other tax returns
and obtain Itel Rail's consent prior to the payment of any taxes on account of the
Cars and further Itel Rail shall pay all penalties plus interest resulting from its failure
to consent on a timely basis. Notwithstanding the foregoing, Lessee shall poy. and Itel
Rail need not reimburse Lessee for any customs' duties imposed by the government of
Canada or wiﬂlwhdlding taxes imposed as a result of the use of the Cars bearing the
‘reporﬁ‘ng marks MDW 8100-8199 in Canada; Lessee shall iﬁdemnify Itel Rail and hold
Itel Rail harmless from any claim, loss or expense of any kind as a result of any such
customs' duties ond/or' withholding taxes being imposed or asserted against either ltel

Rail or such Cars by reason of their use in Canada.

7. l_ease Rental

A. | Lessee agrees to pay the following as rent to ltel Rail for- the use of

the Cars and ltel Rail agrees to accept the following as rent on the Cars:
(i) Subject to odjustments for Lessee providing insurance for the Cars,
. Itel Rail shall receive on Lessee's behalf all payments including but not limited -

to mileage charges and straight car hire payments (all of which payments made

to Lessee are hereinafter collectively referred to as "Payments") made to Lessee

by other railroad companies for their use or handling of the Cars bearing reporting -




marks MDW 8100-8199 if the Utilization of all of such Cars delivé}ed to Lessee

on an aggregate basis for each calendar year shall be equal to or less than 93

percent. For the purpose of this Agreement, Utilization of the Cars shall be

determined by a fraction, fHe numerator of which is the aggregate number of
days in each calendar year that car hire payments are earned by Lessee on the
Cars, commencing from the Initial Loading, and the denominator of which is

the oggregate number of days in each year that the Cars are on lease to Lessee,

commencing from the Initial Loading. ’

(ii In the event Utilization exceeds 93 percent in any calendar year
for the Cars described in Section 7A(i), Itel Rail shall receive an amount equal
to the ltel Rail Base Rental. For purposes hereof Itel Rail Base Rental shall
bé an amount equal :ro the total Payments for the Cars described in Section
7A(i) for the calend;nr year multiplied by a fraction, the numerator of which is
93 percent and the denominator of which is the Utilization of such Cafs for
such calendar year. (The above determination of Itel Rail Base Rental insures
that Lessee‘wiﬂ, if Ufilizo’r‘ion is greater than 93 pe'rcen‘t in any calendar year,
receive all the Payments for such Cars made by other railroads for use or
handling of such Cars in excess of the ltel Rail Base Rental.)

(iii) The rental charges payable to Itel Rail by Lessee shall be paid
from the Payments received by Lessee in the following order until ltel Rail
receives the amounts due it pursuant to fhis section: (l) straight car hire
payments iﬁcluding any payments under 7D; (2) mileage charges; and (3) other
(excluding Demurrage Payments paid to Lessee on the Cars). Such rental charges
shall not be cumulative from year to year.

“(iv)  In the event damage or destruction of a Car has been reported in

accordance with Rule 7 of the AAR Car Service and Car Hire Agreement Code

of Car Hire Rules—Freight and the appropriate amount due as a result thereof.
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is received by ltel Rail, said damaged or destroyed Car will be removed from

the coverage of this Agreement as of the date that payment of Car hire payments

ceased.

(v) If Itel Rail pays off;er railroads to move Cars except for any
expenses incurred to deliver such Cars to Lessee's railroad line or a railroad
line selected by the Lessee and agreed to b;' Itel Rail for the Initial Loading,
Lessee shall reimburse ltel Rail for such expense.s only from and out of the
monies received by Lessee pursuant to Section 7.

B. The calculations required above shall be made within five months after
the end of each calendar year. To enable Itel Rail to meet its monthly financial
commitments, ltel Rail may obtain, prior to such calculations 95 percent of the
Payments received by it on behalf of Lessee; provided all Payments received by ltel
Rail on Lessee's behalf shall be deposited in the bank occount established by Lessee
for the purpose of receiving Payments; and provided further, ltel Rail shall render to
Lessee a monthly statement of all funds withdrawn from Lessee's bank account. Since
the parties desire to determine on a quarterly basis the approximate amount of the
rental charges due ltel Rail, Itel Rail shall within three months after the end of each
calendar quarter, calculate on a quarterly basis rather than a yearly basis the amount
due it pursuant to this Section. Any amounts payable pursuant to the preceding
sentence shall be paid promptly following such calculation, provided, however, that
following the yearly calculation, any amount paid to either party in excess of the
amounts required‘by fbe yearly calculation shall be promptly refunded to the appropriate
party. |

C. Lessee may at its option open a bank account with Bank of America
National Trust and Savings Association, Bank of America Center, San Fronciéco,
Coh'fornic,l 94104 for accumulating and disbursing lease payments under this Agreement.
Lessee agrees to give the sole power to withdraw money from the foregoing bank
account to ltel Rail. Itel Rail agrees that the entire balance of the bank account

shall be used exclusively by Lessee or Boise Cascade Corporation and any subsidiary

Al



thereof as compensatory balances to the extent the rental payments mcuhuloTe in the
bank account, provided this section shall not limit Itel Rail's right to withdraw up to
95 percent of the rentals pursuant to Section 7B. In the event Lessee exercises its
option under Section 5A, Lessee may select any bank in the United States and shall
have the sole power in accordance with this Agreement to withdraw money from any
bank account created or existing for accumulating and disbursing lease payments under
this Agreement.

D. In the event Utilization in any calendar quarter is less than 93 percent,
for Cars bearing reporting marks MDW 8100-8199, ltel Rail may, at its option and
uvpon not less than 30 days prior written notice to Lessee, terminate this Agreement
as to such Cars as Itel Rail shall determine, provided, however, Lessee shall have the
option at Lessee's sole discretion to pay Itel Rail within ten days of receipt of the
Utilization for the calendar quarter, a sum of money equal to the rent lost by ltel
Rail as a result of the Cars failing to maintain a Utilization of 93 percent on Cars
bearing MDW 8100-8199 and Itel Rail shall after such payment not terminate this
Agreement until such time as the Utilization at the end of a subsequent quarter is
less than 93 percent on Cars bearing MDW 8I00-8|99.

E. Itel Rail or Lessee may, at its option, terminate this Agreement if the
Interstate Commerce Commission shall either determine that Lessee may not apply its
car, hire receipts in payment of the rental charges set forth in this Section or require
that Lessee spend funds not earned by the Cars in order for Lessee to-continue to
meet its obligations set forth in this Section. Lessee may, in any event, terminate
this Agreement if for any reason governmental regulation orders prohibit the Lessee
from making the payments described in Section 7. ltel Rail may also terminate this
Agreement at its option if the exemption from Canadian- customs' duty currently
applicable to railway rolling stock placed in international services (which is set forth
in Railway Rolling Stock International Service remission order Number Four of ;rhe
Deputy Minister of National Revenue, Customs and Excise, established by Order in

Council P.C. 1975-1975) shall be adversely affected by the passage of, change in, or
: B A ..|2_" ) o , _“ o P - .

Sk

Sgibches L s



amendment of, any law, statute, rule, regulation, order or action of the Canadian

government or any agency thereof.

F. - Subsequent to the Initial Loading, if any Car remains on Le;see‘s railroad
tracks for more than seven consecutive days, ltel Rail may, at its option and upon
not less than 24 hours Aprior written notice, terminate this Agreement as to su;h Car
and withdraw such Car .from Lessee's railroad tracks. If any such Car remains on
Lessee's railroad tracks more than seven consecutive days because Lessee has not given
preference to the Cars as specified in Section 3B, Lessee shall be liable for and remit
to Itel Rail an amount equal to the car hire revenues Lessee would have earned if
such Cars were in the physical bossession and use of another railroad for the entire
period.

G. If Lessee gives ltel Rail notice of a strike at such location at which the
Cars may be assigned, this :Agreemem‘ shall not be terminated unless the Utilization
. for such Cars computed for a three month period commencing one month after the
strike occurs shall be less than 93 percent on Cars bearing reporting- marks MDW
8100-8199, and Lessee does not choose-fo exercise its options as provided in Section
7D; provided Lessee will use its best efforts to obtain maximum Utilization for such
Cars during the period of any such strike. In computing such Utilization, ltel Rail
may terminate this Agreement after giving the Lessee the right to exercise its option
under Section 7D, if at any time following '1he strike date until the strike terminates
the number of days that the Cars have not earned car hire payments is such as to
make it mathematically certain that the Utilization for such Cars cannot be equal to

or greater than 93 percent.

8. Possession and Use

A.  So long as Lessee shall not be in default under this Agreement, Lessee
shall be entitled to the possesion, use and quiet enjoyment of the Cars in accordance
with the terms of this Agreement and in the manner and to the extent Cars are
customarily used in the railroad freight business. However, Lessee's rights shall- be
subject to the rights of any owner or secured bor;y under any financing ogreemen‘;r

’
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entered into by ltel Rail in connection with the_ocquisition of Cars, i.e., upon notice

to Lessee from any such secured parf} or owner that an event of default has occurred
and is continuing under such financing agreement, such party may require that all rent
shall be made directly to such party or that the Cars be returned to such party
pursuant to the terms and conditions of this Agreement. Itel Rail shall provide the
Lessee at the date of execution of this Agreement or at such date as financing is
arranged conformed copies of all financing agreements and Exhibits thereto. Itel Rail
and Lessee agree that to the extent they have physical possession and can control use
of the Cars, the Cars will at all times be used and operated under and in compliance
with the laws of the jurisdiction in which the same may be located and in complicncé
with all lawful acts, rules and regulations and orders of any governmental bodies or
officers having power to regulate or supervise the use of such property, except that
either Itel Rail or Lessee may in good faith and by appropriate proceedings contest
the application of any such 'rule, regulation or order in any reasonable manner at the
expense of the contesting party.

B. Lessee will not directly or indirectly ‘create, incur, assume, or suffer to
exist any mortgoge, pledge, lien, charge, encumbrance, or other security interest or
claim on or with respect to the Cars or any interest therein or in this Agreement or
Schedule thereto. If any creditor of the Lessee or Boise Cascade Corporation or a
subsidiary thereof files a mortgage, pledge, lien, charge encumbrance, security interest,
or any claim ogainst the Cars, Lessee will promptly, at its expense, take such action
as may be necessary to duly ‘dischorge such encumbrance. |

9. Default

A. The occurrence of any of the following events shall be an event of default:
6] The nonpayment by Lessee or ltel Rail of any payment ten days
after notice from one party to the other that a payment pursdon'f to this

Agreement is delinquent;
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(ii) The breach by Lessee or ltel of any other term, covenant, or
condition of this Agreement, which is not cured within ten days after notice
has been given Lessee or ltel; '~

(iii) Any oct of insolvency by Lessee or Itel, or the filing by Lessee
or Itel of any petition or action ‘under any bankruptcy, reorganization, insolvency
or moratorium law, or any other law or laws. for the relief of, or relating to,
debtors;

(iv) The filing of any involuntary petition under any bankruptcy, re-
organization, insolvency or moratorium law against Lessee or Itel that is not
dismissed within 60 days 1her¢_aoffer, or the abpoin’rmenf of any receiver or
trustee to take possession of the properties of Lessee or Itel, unless such petition
or appointment is set aside or withdrawn or c;eoses to be in effect within 60
days from the date of said filing or appointment;

(v) The subjéc’rion of substantially all of Lessee's or Itel Rail's property
to any levy, seizure, ;ossignment, application or sale for or by any credifor or

’

governmental agency; or

(vi) Except as a result of a strike or other act or acts beyond Lessee's

control, any action by Lessee to discontinue rail service on all or a portion of

its tracks or abandon any of its rail properties pursuant to applicable provisions

of the Interstate Commerce Act or the laws of any state.
B. Upon the occurrence of any event of default, Itel Rail or the Lessee
may, at its option, terminate this Agreement and may,

) Proceed by any lawful means to enforce performance by the ojther

party to this Agreement or to recover damages for a breach thereof (and the

- defaulting party agrees to bear the other party's costs and expenses, including

) .
reasonable attorneys' fees, in securing such enforcement); or
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(ii) By notice in writing to the defaulting party, terminate the Lessee's
right of possession and use of the Cars, whereupon all right and interest of
Lessee in the Cars shall terminate and thereupon the Lessee shall render such
reasonable cooperation as shall be reasonably requested by Itel Rail to give ltel
Rail possession and enjoyment of the Cars. Itel Rail shall nevertheless have

~ the right to recover from Lessee any and all rental amounts which under the
~ terms of this Agreement may then be due or which may have accrued to that
date.

10. Termination
At the expiration or termination of this Agreement as to any Cars, Lessee will
surrender control of such Cars to Itel Rail. A Car shall be no longer subject to this
Agreement upon the removal of Lessee's railroad réporﬁng marks from the Car and
the placing thereon of such marks as may be designated by ltel Rail, either, at the
option of ltel Rail (1) by Lessee upon return of such Cars to Lessee's railroad line,
or (2) by another railroad line which has physical possession of the Car at the time
of or subs‘equenf to termination of the lease term as to such Car. If such Cars are
not on the railroad line of Lessee upon termination, any cost of removing Lessee's
railroad reporting marks, assembling, delivering, storing, and transporting such Cars to
Lessee's railroad line or the railroad line of a subsequent lessee shall be borne by Iltel
Rail. If such Cars are on the railroad line of Lessee upon such expiration or termination
or.are subsequently returned to Lessee's railroad line, Lessee shall at its own expense
within five working days remove Lessee's railroad reporting marks from .1he Co.rs and
place thereon such reporting marks as may be designated by ltel Rail. After the
removal and replacement of reporting marks, Lessee shall use its best efforts to load
such Cars with freight and deliver them to a connecting carrier for shipment. Lessee
shc;ll provide to the extent Lessee has available storage space up to 30 days free
storage on its railroad tracks for Itel Rail or the subsequent lessee of any terminated

Car.
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Il. Indemnities

A. Except for risks assumed by Lessee if it obtains insurance on any Car
while not on Lessee's tracks as set forth'in Section 6C, Itel Rail will defend, indemnify
and hold Lessee hormless from and ogainst (I) any and all loss or damage of or to
the Cars, usual wear and tear excepted, unless occurring while\Lessee has physical
posseésion of Cars, and (2) any claim, cause of action, damage, liability, cost or expense
which may be asserted against Lessee with respect to 1he- Cars (other 1hor; loss or
physical damaoge to the cars as provided in (l) above) unless occur/ring through the
fault of Lessee; and except as provided in Section 6D including without limitation the
construction, purchase and deliveryA of the Cars to Lessee's railroad line, ownership,
leasing or retum of the Cars, or as a result of the use, maintenance, repair, replacement,
operation or the condition thereof (whether defects, if any, are latent or are discoverable
by 'Hel Rail or Lessee). Lessee will further indemnify and hold ltel Rail harmless
from withholding taxes and Canadian customs' duties as set forth in Section 6D of this
Agreement.

B. Any expense of any kind whatsoever incurred by Lessee, which is required
under the terms of this Agreement to be borne by Itel Rail, shall be paid promptly
by Iltel Rail to Lessée upon written request th;zrefore by Lessee, including but not
limited to, costs, expenses, fees and charges relating to mainfenonce', repair or inspection
performed on any railroad rolling stock which Lessee is required to perform or caused

to have performed pursuant to governmental or AAR regulations as a result of this

Agreement.

12. Representations, Warranties and Covenants
- A.- Lessee represents, warrants and covenants that:
@) Lessee is a corporation duly organized, validly existing and in good
standing under the laws of the state where it is incorporated and has fhe

-

corporate power, authority and is duly qualified and authorized to do business:




wherever necessary, to carry out its present business and operations and to own
or hold under lease its properties and to perform its obligations under this
Agreémem; ~

(ii) ‘ The entering into and performance of this Agreement will not
violate any judgment, order, law or regulation applicable to Lessee, or result in

any breach of, or constitute a default under, or result in the creation of any

lien, charge, security interest or other encumbrance upon any assets of Lessee -

or on the Cars pursuant to any instrument to which Lessee is a party or by

which it or its assets may be bound;

(iii) There is no action or proceeding pending or threatened ugoinsf
Lessee before any court or odministrative agency or other governmental body
which might result in any material adverse effect on the business, properties

and assets, or conditions, financial or otherwise, of Lessee;

(iv)  There is no fact which Lessee has not disclosed to Lessor in writing,

"nor is Lessee a party to any agreement or instrument or subject to any charter

or other corporate restriction which, so far as the Lessee can now reasonably
foresee, will individually or in the aggregate materially adversely affect the
l)_usiness, condition or any material portion of the properties of the lLessee or
the ability of the Lessee to perform its obligations under this Agreement; and
B. ltel Rail represents, warrants and covenants that:

0) Itel Corporation is a corporation duly organized, validly existing
fmd in good stonding under the laws of the state of Delaware and had corporate
power,'outhorh‘y and is duly qualified and authorized to do business wherever
necessary and is qualified to do business in the state of Minnesota;

(i) The e}ﬂering into and performance of this Agreement will not

violaj{e any judgment, order, law or regulation applicable to itel Rail, or result
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in any breach of, or constitute a default under, or result in the creation of any
lien, charge, security interest or other encumbrance upon any assets of ltel Rail
or on the Cars to be acquired puﬁsuon? to this Agreement;

(iii) There is no action or proceeding threatened against ltel Rail before
any court or administrative agency or other governmental body which might
result in any material adverse effect on the business, properties and assets, or
}condiﬁons, financial or otherwise, of Itel Rail; and

(iv) There is no fact which Itel Rail has not disclosed to the Lessee
in writing, nor is Ifel Rail a party to any agreement or instrument or subjecf
to any charter or other corporate restriction which, so far as Itel Rail can now
reasonably foresee, will individually or in the aggregate materially adversely
affect the business, condition or any material portion of the properties of ltel

Rail or the ability of Itel Rail to perform its obligations under this Agreement.

13. Conditions Precedent

The obligations of Itel Rail and Lessee under this Agreement are subject to the

delivery of the following opinions:

A. Lessee will give Itel Rail an opinion of its counsel in a form satisfactory
to ltel Rail; and

B. Itel Rail will give Lessee an opinion of its counsel in a form satisfactory
to Lessee and the opinion of its outside counsel for Itel Rail, stating that this Agreement
does not violate any rule or regulation of 'fhe Interstate Commerce Commission.

.C. Itel Rail will give Lessee a certified resoluﬂ/on and such other documenta-
tion as Les;ee shall reasonably request of the Board of Directors of Itel Corporation
permitting officers of Itel Corporation, Rail Division to sign lease agreements on behalf
of Itel Corporation.
4. l[ﬁﬁ. tion

After giving the Lessee reasonable notice, Itel Rail shall at any time during:

normal business hours have the right to enter the premises of Lessee where the Cars




may be located for the purpose of inspecting and examining the Cars fo insure Lessee's
compliance with its obligations hereunder. Lessee shall immediately notify ltel Rail
of any accident connected with the malfunctioning or operation of the Cars, including
in such report the time, place and nature of the accident and the damage caused, the
names and addresses of any persons injured and of wffnesses, and other information
pertinent to Lessee's investigation of the accident. Lessee shall also notify Itel Rail
in writing within |5 days after any attachment, tax, lien or other judicial process shall
attach to any Car. Lessee shall furnish to Itel Rail promptly upon its becoming
available, a copy of its annual report submitted to the Interstate Commerce Commission
and, when requested, copies of any other income or balance sheet statements required

to be submitted to the Interstate Commerce Commission.

I5. Miscellaneous

A. This Agreement and the Schedule contemplated hereby shall be binding
uvpon and shall inure to the benefit of the parties hereto and their respective successors’
and assigns, except that Lessee may not without the prior written consent of ltel Rail
assign this Agreemenf. or on}/ of its rights hereunder or sublease the Cars to any party,
and any purported assignment or sublease in violation hereof shall be void.

B. Both parties agree to execute the documents contemplated by this trans-
action and such other documents as may be required in furtherance of this Agreement.

C. It is expressly understood and agreed by the parties hereto that this
Agreement constitutes a lease of the Cars only and no joint venture or partnership is
being created. Notwithstanding the calculation of rental payments, nothing herein shall

be construed as conveying to Lessee any right, title or interest in the Cars except

only. as a lessee.

D. No failure or delay by Itel Rail shall constitute a waiver or otherwise

affect or frppcir any right, power or remedy, available to Itel Rail nor shall any waiver

or indulgence by ltel Rail or ony\porﬁal or single exercise of any right, power‘ or.
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remedy preclude any other or further exercise thereof or the exercise of any other

right, power or remedy.

E. This Agreement shall be governed by and construed according to the laws

of the state of Delaware.

F. All notices hereunder shall be in writing and shall be déemed given when
delivered personally or when deposited in the United States mail postage prepaid,
certified or registered, addressed to the bresidenf of the other party at the address
set forth above or as mutually agreed to by the parties of this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of

the date first above written.

ATTEST: ITEL CORPORATION, RAIL DIVISION
- . ‘ ;
C)(\)“‘O P : kﬂlu\_ BY: (&/ﬂ%é-’
X - TITLE: President /
DATE: September 14, 1979
ATTEST: ‘ MINNESOTA DAKOTA AND WESTERN '

. RAILWAY COMPANY
Al
9‘. H /éw/t/j ‘ Cﬁ‘éw’r’. Wwﬁéﬁ;
+tober H-m
i’ TITLE:

V 1Le President

DATE: )40’,,,1‘ 13,177
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EQUIPMENT SCHEDUOLE A~
Itel Corporation, acting through its Rail Division, hereby leases the following
Cars to Minnesota, Dakota and Western Railway Company, subject to the terms and

conditions of that certain Lease Agreement dated as of September 11, 1979.

\vA

-

A.AR. Dimensions No.
Mech. Inside Doors of
Desig. Description Numbers Length Width Height | Width Cars
XP Box Steel Cushion MDW 8100~ | 50* 6" (9 é" o Single 100
Underframe Nailable 8199 ‘ Plug
Steel Floor, Plate - 12" O
C, 100 Ton ' -
ITEL CORPORATION, RAIL DIVISION MINNESOTA, DAKOTA AND WESTERN
k\ \JLWAY COMPANY
ARy Wd
BY:- Wﬁ\% L C PY: %&4
' f Rebert H. Schwarz
TITLE:  President TITLE: V1e¢ President

DATE:  September 14, 1979 DATE: Aest 13, 1979
v, 4
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1979,

RIDER NO. |

RIDER NO. I to the ’Leose;AgErhent made as of the |i1th day of September,
between Itel Corporation, octing through_its Rail Division, ("ltel Rail") and

Minnesota, Dakota and Western Railway Company ("Lessee"), as Lessee.

~A New Section 7H is odded as follows:

ITEL CORPORATION, RAIL. DIVISION

BY:

"7.H, The Payments are based on mileage charges, straight car
hire charges as provided by the Interstate Commerce Commission in a
decision served April 6, 1979, 361 1.C.C. 189 (1979) (Ex Parte No. 334).
Any order or stay reducing the Payments shall permit ltel Rail, on 90
days written notice to Lessee, to make a monetary equivalent increase
in ltel Rail Base Rental, or if such additional Payments are not adequate,
terminate, or negotiate the Agreement."

MINNESOTA, DAKOTA AND WESTERN
ILWAY COMPANY

TITLE:

Wﬁ%& éﬂmvz b Srrits o

DATE:

President : TITLE: Uice Preasdew »

Jot 13,1979

September 14, 1979 DATE
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