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Acting Secretary

Interstate Commerce Comm1551olm5ﬂﬂfj COMMERCE COMMISSION
Washington, DC 20423

')3 IN REPLY REFER TO: 410.043-37

Re: Conditional Sale Agreement dated as of September 22, 1978,
between General Motors Corporation (Electro-Motive Division)
and Missouri-Kansas-Texas Railrocad Company, assigned to
Texas Commerce Bank National Assoc1atlon, covering Purchase
‘of 4 Diesel Electric Locomotives

Dearfgf. Hommg:
=) {j?n acfdrdance with the provisions of Section 20c of the Interstate
Qommerce K?t and rules and regqgulations approved and prescribed by the Interstate
EFO %&cé>Cbmm1551on pursuant thereto, there are submitted for filing and re-
lucofdindsﬁive executed counterparts of the Conditional Sale Agreement dated as
= oﬁ3§ep€é er 22, 1978, between General Motors Corporation (Electro-Motive Div-
i$hn) as Manufacturer and Seller, LaGrange, Illinois 60525, and Missouri-
sas-Pexas Railroad Company, Purchaser, designated as "Railroad" therein,
}2 701 Comgerce Street, Dallas, Texas 75202, which Conditional Sale Agreement was
- assigned by Agreement and Assignment of even date by Manufacturer to Texas
Commerce Bank National Association, 1925 Southland Center, Dallas, Texas 75201,
E;§§ said Conditional Sale Agreement covering the purchase by the Railroad of four
diesel electric locomotives, which locomotives have been assigned MKT Recording
Numbers 607, 608, 609, and 610.

Please return to me three file-marked copies of the Conditional Sale
Agreement for distribution to the parties, I am enclesing a cashier's check
in the amount of $50 to cover the prescribed fee for recording this instrument.

I certify that I have knowledge of the matters set forth herein.

Very truly yours,

(2 L

Arthur M, Albin
AMA:vas
Enclosures

cc: Mr. Lee Straus, Vice President
Texas Commerce Bank National Association
Mr. W. H. Thomas, Administrator-Contracts
General Motors Corporation (Electro-Motive Division)




MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

Excerpt from Minutes of Meeting of Board of Directors Eﬁﬁﬂﬁﬁnﬁ 5?7:?
Held in Dallas, Texas S '
June 16, 1978 Ep S 14p9

RESOLVED, that the President be, and he hereby is, authorized to acquire
under Conditional Sale Agreement four General Motors Corporation (Electro-
Motive Division) Model SD40-2 diesel electric locomotives manufactured by
said Corporation for a total consideration of approximately $2,580,000 plus
estimated freight charges of $7,250, with approximately $2,188,800 to be
financed by said Conditional Sale Agreement.

RESOLVED, that the action of officers in executing and delivering on
behalf of this Company a purchase order with General Motors Corporation
(Electro-Motive Division) for the purchase of the four locomotives referred
to in the foregoing resolution, is hereby approved, ratified and confirmed.

RESOLVED, that the President, or any Vice President of this Company, be,
and each of them hereby is, authorized and empowered to execute and deliver
on behalf of this Company a Conditional Sale Agreement and Assignment Agree-
ment between General Motors Corporation (Electro-Motive Division) and Texas
Commerce Bank National Association and this Company, providing for the financing
of approximately $2,188,800 of the full purchase price of the four. locomotives -
referred to in the foregoing resolutions by said Bank, payable in thirty-one
consecutive quarterly installments in principal amount of approximately
$45,600 each and a final payment of approximately $775,200, with interest on
the amount of the balance remaining unpaid from time to time at the rate of
one and one-half percentage points per annum over the prime interest rate of
Texas Commerce Bank National Association as it exists on the principal payment
date for the next succeeding gquarter but at a rate of not less than 6 3/4%
per annum or more than 12 1/4% per annum.

. RESOLVED, that the President, Vice Presidents, and other proper officers
of this Company, be, and they hereby are, authorized and empowered to execute
such other agreements and documents and to do all such other acts as may be

'necessary or appropriate or as advised by counsel to consummate the purchase

and financing of the four locomotives referred to in the foregoing resolutions.
* * * * * * *

I, J. T. Bass, Assistant Secretary of the Missouri-Kansas-Texas Railroad Company,
a Delaware corporation, DO HEREBY CERTIFY the above to be a true and correct reproduction

of excerpt from Minutes of Meeting of the Board of Directors of said Company held in
Dallas, Texas on June 16, 1978, at which a quorum was present and acting throughout,
and as of the date hereof the action of the Board is still in full force and effect.

(CORPORATE SEAL)

Dated: Dallas, Texas As
September 22, 1978

stant Secretary
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Pnterstate @iomme}“te € ommission
Miugt?n. B.LC. 20423
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Arthur M. Albin

Missouri-Kansas- Texas RR Co.
701 Commerce Street
Dallas, Texas 75202

OFFICE OF THE SECRETARY

Dear S 1
Sir: .
The enclosed document(s) was recorded pursuant to the

provisions of Section 20(c) of the Interstate Commerce Act,
49 U.S.C. 20(c), on at

9/29/78 12:30pm
and assigned recordation number(s)

’

9723

Since yours,

H.G. Homme, ]Jr,,
Acting Secretary

Enclosure(s)

SE-30-T
(2/78)
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RECORDATION o, __ »2:3

GENERAL MOTORS CORPORATION wraseenflled 1428
(ELECTRO-MOTIVE DIVISION) SEP 29 1978 -2 22 pyy

NTERSTATE COMMERGe CoMMISSIoN

and

MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

CONDITIONAL SALE AGREEMENT

Dated as of September 22, 1978 /)

+
I

j .
For 4 DieseL ELecTric LocoMOTIVES

e

AGREEMENT AND-ASSIGNMENT

~

L between
N

GENERAL MOTORS CORPORATION
(ELECTRO-MOTIVE DIVISION),

TEXAS COMMERCE BANK NATIONAL ASSOCIATION,
and
MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

Dated as of September 22, 1978



THIS AGREEMENT, dated as of Septeﬁber 22, 1978, by and between
GENERAL MOTORS CORPORATION (ELECTRO-MOTIVE DIVISION), a qorporation
organized under the laws of the State of Delaware, with an office in
LaGrange, Illinois (hereinafter called the "Manufacturer"), and MISSOURI-
KANSAS-TEXAS RAILROAD COMPANY, a corporation organized under:the laws of

the State of Delaware, with an office in the City of Dallas, Texas (here-

3
3

inafter called the "Railroad"),
WITNESSETH:
In consideration of the mutual promises, covenants and agreements

hereinafter set forth the parties hereto do hereby agree as follows:

1. CONSTRUCTION AND SALE. The Manufacturer will construct, sell and
deliver to the Railroad and the Railroad will purchase from the Manufacturer
and accept delivery as hereinafter provided and pay therefor as hereinafter
set forth railroad equipment (any one of which is hereinafter referred to
as "Locomotive" and more than one or all of which are hereinafter referred
to as "lLocomotives") as follows:

Four (4) Model SD40-2 diesel electric locomotives with
3000 HP each, bearing Railroad's road numbers 607, 608, 609,
and 610, to be constructed pursuant to Manufacturer's
Specification 8087, dated January, 1972, as revised July,
1977, in accordance with Proposal 776064 as revised in

. Proposal A-776064 and Revisions "A" through "D" and Final
Specification Supplement dated February 7, 1978.

2. DELIVERY. The Manufacturer will deliver the Locomotives to the
Railroad free on tracks at Parsons, Kansas, not later than October 20, 1978,
unless prevented from doing so by any railroad strike or labor condition, in
which event said Locomotives should be delivered as soon thereafter as is

reasonably possible. Any Locomotives not delivered and accepted on or before

December 31, 1978, shall be excluded herefrom.



On delivery of the Locomotives by the Manufacturer the Railroad will
assume the responsibility and risk of 1§ss with respect to the Locomotives
so delivered.

The Manufacturer's obligation as to time of delivery is subject, however,
to delays resulting from causes beyond, the Manufacturer's reasonable control,
including but not limited to acts of God, acts of government such as embargoes,
priorities and allécations, war or war conditions, riot or civil commotioq,
sabotage, strikes or other labor conditions, accidents, fire, flood, explosion,
damage to plant, equipment or facilities, delays or defaults of subcontractors,
failure to receive necessary materials or supplies or absence of usﬁal means
of transportation.

The Railroad shall accept the Locomotives upon delivery to it at Parsons,
Kansas. Each of the Locomotives prior to shipment may be inspected by an
authorized representative of the Railroad at Manufacturer's plant. If such
Locomotives conform to specifications such representative of the Railroad
shall execute a certificate of inspection (hereinafter called "Cerfificate
of Inspection") stating that such Locomotives have been inspected by him
on behalf of the Railroad as conforming in all respects to the requirements
and provisions of this agreement, and that such Locomotives are marked in
accordance with Article 5 hereof. Upon delivery at Parsons, Kansas, Railroad
shall accept said Locomotives and shall execute a Certificate of Acceptance.
Such Certificate of Acceptance shall constitute conclusive evidence that
the Locomotives conform to specifications and are acceptable to the Railroaq
in all details. The Certificate of Acceptance shall be delivered to the
Manufacturer at the time of the éelivery of said Locomotives to Railroad.

In the event Railroad has not inspected the Locomotives at the Manufacturer's
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plant and furnished a Certificate of Inspection at that time, Railroad
shall also deliver said Certificate of Inspection at the time of delivery
of the Locomotives to Railroad at Parsons, Kansas. Any number of said 1oco-

motives may be included in any such Certificate of Inspection or. Acceptance. -

3. PURCHASE PRICE AND PAYMENT. The purchase price of all four
Locomotives shall be $2,551,720, plus estimated freight charges to Railroad's
line at McBaine, Missouri, of $12,263.65, or a total purchase price of $2,563,983.65
f.o.b. McBaine, Missouri. If the total freight charges on all said Loco-
motives shall be more or less than $12,263.65, then said total purchase price
shall be increased or decreased accordingly.

Conditional only upon the receipt and acceptance of the Locomotives,
which shall be conclusively presumed from the execution of the Certificates
of Inspection and Acceptance, the Railroad hereby promises to pay to the
Manufacturer at its office in LaGrange, Illinois, or at such bank or trust
company in the United States of America as the Manufacturer may deéignate,
the aforesaid price of the Locomotives as follows:

(a) That portion of the aétual full purchase price (including
freight charges) of all said Locomotives in excess of the sum of
$2,188,800 shall be_paid by Railroad to Manufacturer upon receipt
of invoice therefor.

(b) $2,188,800 of the actual full purchase price (including
freight charges) of said Locomotives (being the deferred purchase
price thereof) shall be paid by Railroad in thirty-two consecutive
quarterly installments, each of which said installments, except the
last, shall be in the principal amount of $45,600, the first install-

ment to be due and payable on January 15, 1979, and each subsequent
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installment on the fifteenth day of April, July, and October, 1979, and on

the fifteenth day of January, April, July, and October each year thereafter,
with the last installment in the amount 6f $775,200 being due and payable on
October 15, 1986, together with interest from closing date on the amount of

the balance remaining unpaid from time to time at a rate of one and one-half
percent (1-1/2%) per annum over the prime interest rate of Texas Commerce Bank
National Association, such prime interest rate to be determined initially on
closing date, and thereafter on each principal payment date for the next succeed-
ing quarter, but in no event shall interest thereon be calculated or payable at
a rate of less than six and three-fourths percent '(6-3/4%) per annum or mo;e
than twelve and one-fourth percent (12-1/4%) per annum. Interest shall be -
payable as it accrues on the same date as the principal and shall be based upon
the actual number of days elapsed in a year of 360 days.

The Railroad will'pay, to ﬁhe extent legally enforceable, interest at
the rate of thirteen and one-quarter percent (13-1/4%) per annum upon all
such amounts, principal and interest, remaining unpaid after the éﬁme
become due and payable pursuant to the terms hereof.

All payments provided for in this agreement will be made by the Railroad
in such coin or currency of the United States of America as at the time of
payment is legal tender for the payment of public and private debts.

The price of said Locomotives is subject to such increase or decrease
as may be agreed to by the Manufacturer and the'Railroad.

The Railroad shall have the right to prepay all or any part of the
unpaid balance due on all of the Locomotives delivered hereunder at any
time after three years from the date hereof with interest at the rate
specified in (b) above to the date of such payment upon thirty days' written

notice to the Manufacturer or its assignee.
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4. TAXES. All payments to be made by the Railroad hereunder will
be free of expenses to the Manufacture; for collection or other charges
and of the amount of any local, state or federal taxes (other than Federal
and State income and excess profits taxes) or licenses hereafter levied or
imposed directly upon, or measured by, this agreement and/or any sale, use,
payment, shipment or delivery under the terms hereof, all of which expenses,
taxes and 1icense§ the Railroad assumes and agrees to pay in addition to’
the purchase price of the Locomotives. The Railroad will also pay promptly
all taxes and assessments which may be imposed upon the Locomotives or for
the use thereof or upon the earnings arising theréfrom or the operation
thgreof or upon the Manufacturer by reason of its ownership thereof by any
jurisdiction in which the Locomotives are operated by the Railroad and will
keep at all times all and every part of the Locomotives free and clear of
all taxes and assessments which might in any way affect the title of the
Manufacturer. If any such expenses or taxes shall have been paid by the
Manufacturer, the Railroad shall reimburse the Manufacturer on présentation

of invoice, and any sums of money so paid by Manufacturer shall be secured

by and under this contract.

5. TITLE TO THE EQUIPMENT. The Manufacturer shall and hereby does
retain the full legal title to and property in the Locomotives until the
Railroad shall have made all of the payments and shall have kept and per-
formed all of the covenants in this agreement provided to be made, kept or
performed by the Railroad notwithstanding the delivery of the Locomotives
to and the possession and use thereof by the Railroad as herein provided.
Any and all replacements of the Locomotives and of parts thereof or of any

replacements thereof and additions thereto shall constitute accessions to



the Locomotives and be subject to all the terms and conditions of this
agreement and included in the term "Loéomotives" as used in this agreement.

The Railroad, so long as it shall not be in default under this agree-
ment, shall be entitled to the possession and use of the Locomotives as
herein provided, subject to the terms and conditions herein contained.

The Railroad will cause each Locomotive to be kept numbered with its
identifying numbef and will keep and maintain, plainly, distinctly, per-
manently and conspicuously stenciled on each side of the Locomotives the
name of the Manufacturer or of the Manufacturer's assignee, as the case
may be, in letters of not less than one inch in height followed by the
word "Owner." The Railroad will not place any of the Locomotives in
opération or exercise any control or dominion over any part thereof until
the Locomotives have been so marked on both sides of each Locomotive. The
Railroad will not change the numbers of the Locomotives without first
notifying the Manufacturer in writing.

Except as above provided, the Railroad will not allow the naﬁe of any
person, association or corporation to be placed on the Locomotives or any
replacements thereof as -a designation that might be interpreted as a claim
of ownership; provided, however, that the Railroad may cause the Locomotives
to be lettered with appropriate words or marks for convenience of identifi-
cation of the Railroad's interest therein.

When and only when the Manufacturer has been paid the full purchase
price of the Locomotives, together with interest and any and all other pay-
ments as herein provided, and all of the Railroad's covenants and conditions
herein contained have been performed by the Railroad, absolute right to the

possession of, title to and property in the Locomotives shall pass to and
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vest in the Railroad without further transfer or action on the part of the
Manufacturer except that the Manufactu¥er will, if requested by the Railroad

so to do, execute and deliver to the Railroad a bill of sale of the Loco-
motives transferring the title to and property in them to the Railroad free

and clear of all liens and encumbrances created or retained hereby and will
execute for record or for filing in public office such instrument or
instruments in writing as may be necessary or appropriate in order then to

make clear upon the public records the title of the Railroad fo the Locomotives.

No invoice issued prior to the complete performance of this contract
shall operate to pass title to said Locomotives.

6. REPLACEMENT. In the event of loss or destruction of or irreparable
daﬁage to any of the Locomotives from any cause whatsoever until the total
purchase price herein provided shall have been fully paid by the Railroad,
the Railroad shall promptly and fully inform the Manufacturer in regard to
such loss or destructign. The Railroad shall at its election promptly pay
to the Manufacturer a sum equal to the then unpaid‘balance applicéble to
such Locomotive or Locomotives or shall replace each such Locomotive at its
own cost with a Locomotive of similar type and of substantially as good
material and construction as that lost or destroyed and having a cost or
fair value (whichever is less) at least equal to the fair value of the
Locomotive replaced at the time of replacement. The Railroad will cause any
such Locomotive to be marked as provided in Article 5 hereof and to be
numbered with the same number as the Locomotive so replaced.‘ Any and all
such replacements of Locomotives or any of them and all and any parts shall
constitute accessions to the Locomotives and shall be subject to all of
the terms and conditions of this agreement as though part of the original

Locomotives delivered hereunder and included in the word “Locomotives" as
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used in this agreement. Title to all such replacement Locomotives shall be
free and clear of all liens and encumbfances and shall be taken initially
and shall remain in the name of the Manufacturer (or, if this agreement
shall have been assigned, in the name of the assignee or assignees, as the

case may be), subject to the provisions hereof.

7. INSURANCE. The Railroad will at all times and at its own expense
keep the Locomotives insured (with loss payable to the Manufacturer or the
Railroad as their interest may appear) in a company or companies approved
by the Manufacturer against loss, damage or destruction thereof due to fife,
lightning, wreck, derailment, collision, flood, tornado, cyclone, sabotage,
riot or civil commotion in sums and by policies adequate at all times to
protect the interests of the Manufacturer and the Railroad; provided that
the contract for such insurance may provide insurance with loss deductible in
an amount not exceeding $250,000 net loss per occurrence. Any monies paid under
any such insurance policy shall be applied to the then unpaid balance appli-
cable to the Locomotive with respect to which the monies are so paid or shall
be applied toward the replacement or repair of such Locomotive. 1In the event
that the monies are to be applied to such replacement or repair, they shall
be retained by the Manufacturer until replacement or repair of the Locomotive
or Locomotives lost, destroyed or damaged, but upon proof satisfactory to
the Manufacturer of such replacement or repair and if the Railroad is not
then in default in any of the obligations hereunder, the Manufacturer shall
pay over such money to the Railroad. Any monies receivable by or payable '’
to the Railroad from any railroad or other person or corporation because of

loss or destruction or damage to any such Locomotive or Locomotives shall

be paid over to the Manufacturer to be held and applied by it as aforesaid.
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8. MAINTENANCE AND REPAIR. The Railroad will at all times maintain

the Locomotives in good order and repair at its own expense.

9. MANUFACTURER'S WARRANTY OF MATERIAL AND WORKMANSHIP. Manufacturer
warrants to the Railroad that said Locomotives are of the kind and quality
described in the specification referred to herein and are suitable for the
ordinary purposes for which such equipment is used.

Manufacturer further warrants the Locomotives to be free from defecté
in material and workmanship which may develop under normal use and service
within two years from date of delivery or before the Locomotives have bee;
operated 250,000 miles, whichever event shall first occur. Manufacturer
agfees to correct such defects, which examination shall disclose to Manufacturer's
satisfaction to be defective, by repair or replacement f.o.b. factory, and
such correction shall constitute fulfillment of Manufacturer's obligation
with respect to such defect 'under this warranty.

Manufacturer warrants specialties not of its own specification or design
to the same extent that suppliers of such speciélties warrant such items to
Manufacturer.

THERE ARE NO WARRANTIES, EXPRESSED OR IMPLIED, MADE BY MANUFACTURER

EXCEPT THE WARRANTIES SET OUT ABOVE.

10. COMPLIANCE WITH LAWS, RULES AND REGULATIONS. Until the total
purchase price herein provided for and all other sums of money payable by
the Railroad hereunder shall have been fully paid by the Railroad, the Rail-
road will comply in all respects with all laws of the United States and of
the States and Territories in which its operations involving the Locomotives

may extend, and with all lawful rules of the Interstate Commerce Commission
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and any other legislative, executive, administrative or judicial body exer-
cising any power or jurisdiction over tﬂe Locomotives. ‘In the event that
said laws or rules require the alteration of the Locomotives, the Railroad
will conform therewith, at its expensé, and will maintain the same in proper
condition for operation under such laws and rules until the total purchase
price herein provided shall have been fully paid by the Railroad; provided,
however, that the ﬁailroad may, in gbod faith, contest in any reasonable

manner the application of any such law or rule which does not, in the judgment

of the Manufacturer, affect the Manufacturer's title in and to the Locomotives.

11. REPORTS AND INSPECTIONS. The Railroad will furnish to the Manu-
facturer, when requested and at least once in every year until the total
purchase price herein provided shall have been fully paid by the Railroad,
an accurate inventory of the Locomotives in actual service, the numbers and
description of such Locomotives as may have been destroyed and replaced by
others, and the then condition and state of repair of £he LocomotiQes. The
Railroad additionally will furnish to Manufacturer a Certificate of Insurance
in a form and substance satisfactory to Manufacturer. The Railroad will also
furnish such 6ther information regarding the Locomotives as may be reasonably
requested. In addition thereto, the Railroad will furnish to the Manufacturer,
if requested, once in each year until the total purchase price herein provided
shall have been fully paid by the Railroad, a report of inspection by an autho-
rized representative of the Railroad,or, if the Manufacturer so requests, by
a competent disinterested party satisfactory to the Manufacturer, certifying’
that said Locomotives hawve been maintaiﬁed and are in good order and repair.

The Railroad will promptly and fully inform the Manufacturer of any

loss or destruction of any of the Locomotives and of any substantial repairs
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made or being made upon them or any of them. If requéstedAby the Manufacturer,
the Railroad will furnish to the Manufécturer a report of an authorized
representative of the Railroad, or if the Manufacturer so requests, of a
competent disinterested party, satisfactory to the Manufacturer, covering
the nature and extent of any damage to the Locomotives and the satisfactory
repair thereof.

The Manufactﬁrer may, but shall be under no obligation to, inspect the

Locomotives at any reasonable time or times until the total purchase price

herein provided has been fully paid by the Railroad.

12.  POSSESSION AND USE. The Railroad, so long as it shall not be in
default under this Agreement, shall be entitled to the possession of the
Locomotives and the use thereof upon the lines of railroad owned or operated
by it either alone or jointly with another and whether uﬁder lease or other-
wise, or upon the lines of railroad owned or operated by any railroad company
controlled by, or under common control with, the Railroad, of over.which it
has trackage rights, and the Locomotives may be used also upon connecting
and other railroads and car ferries in the customary manner, from and after
delivery of the Locomotives by the Manufacturer to the Railroad, but only

upon and subject to all the terms and conditions of this Agreement.

13. PROHIBITION AGAINST LIENS. The Railroad will pay or satisfy and
discharge any and all sums claimed by any party by, through or under the
Railroad and its successors or substitutes or assigns which, if unpaid,
might become a lien or a charge upon the Locomotives, or any of them
superior to the title of the Manufacturer therein, but shall not be required
to pay or discharge any such claim.as long as the validity thereof -shall be

contested in good faith and by appropriate legal proceedings in any reasonable
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manner which will not affect the title of the Manufacturer in and to the
Locomotives. The Railroad shall notify the Manufacturer of any contest it
makes of any such charges, and, in the event the Manufacturer deems that

its rights in the Locomotives may be jeopardized by such contest, the Rail-
road will, on the Manufacturer's demand, pay such contested charges with
such reservation as may be appropriate. Any sum of money paid by the
Manufacturer in discharge of liens or encumbrances on said Locomotives shall

be an obligation of the Railroad and shall be secured by and under this

contract.

14. RAILROAD'S INDEMNITIES AND GUARANTEES. The Railroad will save,
indemnify and keep harmless the Manufacturer from and against all losses,
damages, injuries, claims and demands whatsoever, arising on account of
the Locomotives or the use or operation thereof, except for any and all
losses, damages, injuries, claims, and demands ‘arising or resulting from
defects of the manufacture or design thereof. However, without waiving
any of its rights against the Manufacturer arising hereunder, the Railroad
will save, indemnify, and keep harmless the Manufacturer's assignee from
and against all losses, damages, injuries, claims, and demands whatsoever,
arising on account of the Locomotives or the use or operation thereof
without exception. This covenant of indemnity shall continue in full force
and effect notwithstanding the full payment of the purchase price and the
conveyance of the Locomotives, as provided in Article 5, hereof, or the
termination of this Agreement in any manner whatsoever. ’

The Railroad shall not be released from its obligations hereunder in
the event of any damage to, or the destruction or loss of'any or all of the

Locomotives; provided, however, that the Manufacturer and any successor or
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successors to its manufacturing property and business shall not, as to the
Locomotives, be relieved from its warranty covering workmanship and material

hereinbefore in Article 9 set forth.

15. PATENT INDEMNITIES. Except in cases of designs, articles or
materials specified by the Railroad to the extent same are not covered by
patent rights existing in favor of the Manufacturer, which the Manufacturer
has the power to extend to third persons, the Manufacturer agrees to indemnify,
protect and hold harmless the Railroad, and its assigns, from and against
any and all liability, claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed upon or accruing
against the Railroad, or its assigns, because of the use in or about the
construction or operation of any of the Locomotives of any design, article
or material infringing or claimed to infringe on any patent or other right.

In case any unit of the Locomotives, or any part thereof, is in such suit
held to constitute infringement and the use of such unit or part is enjoined,
the Manufacturer shall at its option and at its own expense either procure
for the Railroad or any such Assignee, the right to continue using such unit
or part or replace the same with noninfringing equipment subject to this
Agreement, or modify it so it becomes noninfringing or remove such unit and
refund the purchase price and the transportation and installation costs
thereof.

Railroad will give notice to the Manufacturer of any claim known to
the Railroad from which liability may be charged against the Manufacturer
hereunder, and Manufacturer shall settle or defend any such claim as it

shall see fit.
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16. ASSIGNMENTS. All or any of the :ights; benefits and advantages
of the Manufacturer under this Agreement, including the right to receive
the payments herein provided to be made by the Railroad, and the rights
of repossession, may be assigned by the Manufacturer and reassigned by any
assignee at any time and from time to time, provided, however, that no such
assignment shall subject any assignee to or relieve the Manufacturer or
the successor or successors to its manufacturing property and business
from any of the obligations of the Manufacturer to construct and deliver ’
the Locomotives herein contracted to be delivered in accordance with the
specifications or to respond to its guaranties, warranties or indemnities'
contained in Articles 9 and 15 hereof, or relieve the Railroad of its
obligation to the Manufacturer under Articles 14 and 15 hereof and this
Article 16 or any other obligation which, according to its terms and context,
is intended to survive an assignment.

Upon any such assignment, either the assignor or the assignee shall
give written notice to the Railroad, together with a counterpart or copy of
such assignment, stating the identity and post office address of the assignee,
and such assignee shall by virtue of such assignment acquire all of the
Manufacturer's right, title and interest in and to the Locomotives and
each and every part thereof, subject only to such reservations as may be
contained in such assignment. From and after the receipt by the Railroad
of the notification of any such assignment, all payments thereafter to be
made by the Railroad hereunder shall to the extent so assigned, be made to
the Assignee.

The Railroad recognizes that it is the custom of locomotive manufacturers
to sell or discount agreements of this character and understands that the

sale of this Agreement, or of some or all of the rights of the Manufacturer
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hereunder, is contemplated. The Railroad expressly represents, for the
purpose of assurance to any person, fifm or corporation considering the
purchase of this agreement or of all or any of the rights of the Manu-
facturer hereunder and for the purpose of inducing such purchase, that in
the event of such purchase and of the assignment of this agreement by the
Manufacturer as hereinbefore provided the rights of such assignee to the
entire unpaid puréhase price or such part thereof as may be assigned,
together with interest thereon as well as any other rights hereunder which
may be so assigned, shall not be subject to any defense, set-off, counter-
claim or recoupment whatsoever arising out of any.breach of any obligation
of the Manufacturer or the successor or successors to its manufacturing
préperty and business in respect of the Locomotives or the manufacture,
construction, delivery, guaranty or warranty thereof, or in respect of any
indemnity herein contained, nor subject to any defense, set-off, counter-
claim or recoupment whatsoever arising by reason of any other indebtedness
or liability at any time owing to the Railroad by the Manufacturef or the
successor or successors to its manufacturing property and business. Any
and all such obligations, however arising, shall be and remain enforceable
by the Railroad against and only against the Manufacturer and the successor
or successors to its manufacturing property and business. The provisions
of this paragraph may be relied upon by any such assignee as a continuing
offer by the Railroad to waive any remedies which it might otherwise possess
for the enforcement of any and all such obligations of the Manufacturer as
against such assignee, which offer shall be conclusively presumed for all

purposes to be accepted by the assignee by payment to the Manufacturer of

the consideration for the purchase and assignment of this Agreement.
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If this Agreement shall have been assigned by the Manufacturer, and
the assignee shall not make payment to the Manufacturer on the payment date
with respect to the Locomotives delivered to the Railroad, as provided in
Article 6 of the Assignment, the Manufacturer will promptly notify the
Railroad of such event, and if such amount shall not have been previously
paid by the assignge, the Railroad will, not later than ninety days after
such payment date, pay or cause to be paid to the Manufacturer the aggregate
purchase price of the Locémotives delivered to the Railroad together with,
interest at the rate of ten percent (10%) per annum from such payment date
to the date of payment by the Railroad.

In the event of any such sale, transfer or assignment, or successive
saies, transfers or assignments by the Manufacturer, of title to the Loco-
motives and of the Manufacturer's rights hereunder in respect thereof, the
Railroad will, whenever requested by such vendee, transferee or assignee,
change the stencil markings on each side of each of the Locomotives so as
to indicate the title of such vendee, transferee or assignee to such Loco-
motives and its succession to the rights of the Manufacturer hereunder, such
marking to bear such words or legend as shall be specified by said vendee,
transferee or assignee, subject to requirements of the laws of the States
in which the Locomotives shall be operated relating to such marking for
use on equipment covered by .conditional sale agreements relating to railroad
equipment. The cost of stenciling the first series of marking will be borne
by the Manufacturer. The cost of additional stenciling in connection with
any subsequent assignment will be borne by Railroad. The term "Manufacture;;"
wherever used in this agreement, means General Motors Corporation (Electro-

Motive Division); provided, however, to the extent that the rights of the

Manufacturer hereunder 'shall have been assigned as to any Locomotive after
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it has been accepted by the Railroad, as herein provided, and for which
payment has been received as provided in said assignment, the term
"Manufacturer," with respect to such rights, shall mean the assignee of

the Manufacturer; but this proviso shall not limit or affect the obligations

of the Manufacturer under this contract.

17. SUCCESSQRS TO AND ASSIGNMENTS BY THE RAILROAD. The Railroad
hereby represents and warrants that its execution of this agreement and its
assumption and undertaking of the obligations, duties, and liabilities
hereof have been expressly autho¥ized and that all of the obligations of
the Railroad then existing or to accrue under this Agreement shall be
assumed as a general obligation by any person or corporation acquiring
title to or possession of the railways and properties of the Railroad, and
that upon any sale, lease, transfer or assignment of said railways or
properties any person or corporation acquiring title thereto or possession
thereof shall also, as a condition to such acquisition, be bound by all such
obligations.

The Railroad will not sell, assign, transfer or otherwise dispose of
its rights under this Agreement nor transfer possession of said Locomotives
to any other firm, person or corporation without first obtaining written

consent of the Manufacturer to such sale, assigmment or transfer.

18. DEFAULTS. In the event that any one or more of the following
events of default shall occur, to-wit:
(a) the Railroad fails to pay in full when due any installment
of prinéipal or of interest at the time and in the manner hereinbefore

contracted to be paid as provided in Article 3 hereof; or
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(b) The Railroad shall, for more than 30 days after the Manu-
facturer shall have demanded in writing performance thereof, fail or
refuse to comply with any other covenant, agreement, term or provision
of this agreement on its part to be kept and pefformed; or

(c) A petition for reorganization under Section 77 of the
Bankruptcy Act, as now constituted or as said Section 77 may be
hereafter amended, is filed by or against the Railroad and the trustee
or trustees fail to adopt this agreement within 30 ‘days of the date Bf
his or their appointment unless such petition is dismissed prior to
the expiration of such 30 days; or

(d) Any proceedings are commenced by or against the Railroad
for any relief gnder any bankruptcy or insolvency laws, or laws re-
lating to the relief of debtors, readjustments of indebtedness, re-
organizations, arrangements, compositions or extensions other than a
proceeding under Section 20b of the Interstate Commerce Act and the
trustee or trustees or receiver or receivers appointed for th; Railroad
or for its property in connection with such proceedings fail to adopt
and assume and agree to perform the terms and obligations of this agree-
ment within 30 days of the date of his or their appointment, unless such
proceedings are dismissed prior to the expiration of such 30 days; or

(e) The Railroad transfers its interest in or under this Agreement
without the consent of the Manufacturer;

then at any time after the occurrence of such an event of default the Manu-
facturer may, upon written notice to the Railroad and upon compliance with '
any legal requirements then in force and applicable to such action by the
Manufacturer, declare the entire purchase price of the Locomotives, together

with the interest thereon then accrued and unpaid, immediately due and payable,
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without further demand, and thereafter to the extent legally enforceable
the entire sum shall bear interest at fhe rate of ten percent (10%) per
annum, and the Manufacturer shall be entitled to judgment for the whole
amount so due from the Railroad with interest at said rate, together with
costs and expenses incurred by Manufacturer or its assignee, including
reasonable attorney's fees, and to collect said judgment out of any of the
Railroad's properfy.

The Manufacturer may at its election (and, if before sale or before
full performance of this agreement all costs and expenses of the Manufactu?er
incidental to any such default and to the enforcemént by the Manufacturer
of the provisions hereof, including reasonable attorney's fees, and all
suﬁs which shall then have become due and payable by the Railroad hereunder,
other than such part of said purchase price as shall have become due only
because of a declaration under this paragraph as aforesaid, shall have been
paid by the'Railroad, and all other existing defaults shall have been
remedied, or provisions therefor satisfactory to the Manufacturer shall
have been made, then and in every such case the Manufacturer may) waive
any such event of default and its consequences and rescind and annul any
such declaration or termination by notice to the Railroad in writing to
that effect, and thereupon the respective rights of the parties shall be
as they would have been if no such cured default had existed and no such
declaration or termination had been made. Notwithstanding the provisions
of this paragraph, it is expressly understood and agreed by the Railroad
that time is of the essence of this agreement and that no such waiver,
rescission or annulment shall limit or affect the Manufacturer's right,

upon any other default, or impair any right or remedies consequent .thereon.
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19. REMEDIES. If the Railroad makes default as hereinabove provided,
then at any time after such notice of aeclaration of default and during the
continuandée of such default the Manufacturer may, without further notice
or demand except to the extent necessary in order to comply with any legal
requirements, take or cause to be taken by its agent or agents immediate
possession of the Locomotives, or any of them, and/or any replacements and
improvements, and all present and future attachments and accessories thereof,
without liability to return to the Railroad any sums theretofore paid and,
free from all claims whatsoever, except as hereinafter in this Article 19
expressly provided, and may remove the same from fhe use and possession
of the Railroad and for such purpose may enter upon the Railroad's premises
where the Locomotives may be located, and may use and employ in connection
with such removal any supplies, services énd aids, and any available trackage
and other facilities or means of the Railroad, with or without process of
law; and the Railroad shall deliver the Locomotives with all replacements,
improvements, equipment, attachments and accessories thereof, at ifs own
cost at such place or places on its railroad as the Manufacturer may reason-
ably designate and for such purpose move the Locomotives in the usual manner
and at the customary speed of trains, and in case of such retaking or delivery
the Manufacturer shall have the right to store the same upon the premises
of the Railroad without charge until the Manufacturer shall desire to remove
the same therefrom but not in excess of six months. It is hereby expressly
agreed by the Railroad that performance of this agreement to deliver the
Locomotives as hereinbefore provided is of tﬁe essénce of the agreement

between the parties and that, upon application to any court of equity having

jurisdiction in the premises, the Manufacturer shall be entitled to a decree
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against the kailroad requiring specific performance hereof. It is further
expressly agreed by the Railroad that, until the Manufacturer shall have
given notice of its election to retain possession of the Locomotives or
until the sale of the Locomotives ‘as hereinafter provided in this Article 19,
the Railroad shall not be released from any of its obligations hereunder,
including, but not by way of limitation, its obligations under Articles 4
and 7 hereof.

If the Railroad makes default, as hereinbefore provided, then at an;
time thereafter during the continuance of such default, and after declaring
the entire purchase price immediately due and payéble as ﬁereinbefore provided,
the Manufacturer (after retaking possession of the Locomotives as is herein-
before in this Article 19 provided) may at its election retain the Locomotives
as its own and make such disposition thereof as the Manufacturer shall deem
fit, and in such event all the Railroad's rights in the Locomotives will
thereupon terminate and all payments made by the Railroad may be rgtained
by the Manufacturer as compensation for the use of the Locomotives by the
Railroad; or the Manufacturer, with or without retaking possession thereof,
may, at its election, sell the Locomotives, or any of them, and any such
replacements, improvements, equipment, attachments and accessories, free
from any and all claims of the Railroad, or of any other party claiming by,
through or under it at law or in equity, at public or private sale and with
or without advertisement as the Manufacturer may determine, all subject to
and in compliance with any legal requirements then in force and applicable
to such sale; and the proceeds of such sale, less the attorneys' fees and
any other expenses incurred by the Manufacturer in taking possession of,
removing, storing and selling the Locomotives, shall be credited on the

amount due to the Manufacturer under the provisions of this Agreement,
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including taxes and other charges imposed upon the Manufacturer in connection
with said Locomotives. Written notice.of the Manufacturer's election to
retain the property for its own use may be given to the Railroad by telegram
or registered mail addressed to the Railroad at 701 Commerce Street, Dallas,
Texas 75202, at any time during a period of thirty (30) days after declaring
the entire purchase price immediately due and payable as hereinbefore provided;
and if no such notice is given, the Manufacturer shall be deemed to have
elected to sell the Locomotives in accordance with the provisions of this’
Article 19.

To the extent permitted by any such legal reéuirements, any sale hereupder
may be held or conducted at such place or places and at such time or times
as fhe Manufacturer may fix, in one lot and as an entirety, or in separate
lots and without the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Manufacturer may determine
in compliance with any such legal requirements, provided that the Railroad
shall be given written notice of such sale as provided in any such applicable
legal requirements, but in any event no less than ten (10) days prior thereto,
by telegram of registered mail addressed to the Railroad at 701 Commerce
Street, Dallas, Texas 75202. If such sale shall be a private sale permitted
by such legal requirements, it shall be subject to the right of the Railroad
to purchase or provide a purchaser, within ten (10) days after notice of the
proposed sale price, at the same or better price as offered by the intending
purchaser. To the extent not prohibited by any legal requirements then ;n
force and applicable to such sale, the Manufacturer may itself bid for and
become the purchaser of the Locomotives, or any of them, so offered for sale
without accountability to the Railroad (except to the extent of surplus
money received as hereinafter provided in the next to the last paragraph of
this Article 19), and in payment of such purchase price the Manufacturer
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shall be entitled to the extent aforesaid to have credited on account
thereof all sums due to the Manufacturér by the Railroad hereunder.

Each and every power or remedy hereby specifically given to the
Manufacturer shall be in addition to every other power or remedy hereby
- specifically given or now or hereafter existing at law or in equity, and
each and every power and remedy may be exercised from time to time and
simultaneously and as often and in such order as may be deemed expedient
by the Manufacturer. All such powers and remedies shall be cumulative and
the exercise of‘one shall not be deemed a waiver of the right to exercise
any other or others. No delay or omission of thelManufacturer in the exercise
of any such power or remedy and no renewal or extension of any payments due
hefeunder shall impair any such power or remedy, or shall be construed to
be a waiver of any default or any acguiescence.

If, after applying all sums of money realized by the Manufacturer under
the‘remedies herein provided, there shall remain any amount due to it under
the provisions of this agreement, the Railroad shall and it hereby'under—
takes and promises to pay the amount of such deficiency to the Manufacturer
upon demand, and if the Railroad fails to pay such deficiency, the Manu-
facturer may bring suit therefor and shall be entitled to recover a judgment
therefor against the Railroad. If, after applying as aforesaid all sums
realized by the Manufacturer, there shall remain a surplus in the possession
of the Manufacturer, such surplus shall be paid to the Railroad.

The Railroad will pay all reasonable attorneys' fees and other reasonable
expenses incurred by the Manufacturer in enforcing its remedies under the

terms of this Agreement. In the event that the Manufacturer brings any suit

to enforce any of its rights hereunder and shall be entitled to judgment,
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then in such suit the Manufacturer may recover reasonable attorneys' fees,
and other reasonable expenses and the amount thereof shall be included in
such judgment.

20. APPLICABLE STATE LAWS. Any provision of this agreement prohibited
by any applicable law of any State, or which by any applicable law of any
State would convert this agreement into any instrument other than an agree-
ment of conditional sale, shall as to such State be ineffective, without
modifying the remaining provisions of this Agreement. Where, however, th;
conflicting provisions of any applicable Stateée law may be waived, they are
hereby waived by the Railroad to the full extent permitted by law, to the'
end that this Agreement shall be deemed to be a conditional sale and enforced
as such.

The Railroad, to the fullest extent permitted by law, hereby waives
all statutory or other legal requirements for any notice of any kind, notice
of intention to take possession of the Locomotives and to sell thep and any
other requirements as to the time, place and terms of sale thereof, any
other requirements with respect to the enforcement of the Manufacturer's
rights hereunder, except such notices as are expressly required by the terms

of this Agreement, and any and all rights of redemption.

21. EXTENSION NOT A WAIVER. Any extension of time granted by the
Manufacturer to the Railroad for the payment of any sum due under this Agree-
ment, whether that extension be for an immediate payment or for final payment,
shall not be deemed a waiver of the title of the Manufacturer reserved here-

under nor of any of its rights and remedies hereunder or otherwise existing.

22. RECORDING. The Railroad will cause this Agreement, any assignments

hereof or of any interests herein and any supplements hereto or thereto to be
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filed and recorded with the Interstate Commerce Commission in accordance
with Section 20c of the Interstate Commerce Act; and the Railroad will from
time to time do and perform any other act and will execute, acknowledge,
deliver, file and record any and all further instruments required by law

or reasonably requested by the Manufacturer for the purpose of proper pro-
tection, to the satisfaction of counsel for the Manufacturer, of its title to
the Locomotives and its rights under this Agreement or for the purpose of
carrying out the intention of this Agreement; and the Railrocad will prompély
furnish to the Manufacturer certificates or other evidences of such filing
and recording, and an opinion or opinions of counsel for the Railrocad with.

respect thereto, satisfactory to the Manufacturer.

23. PAYMENT OF EXPENSES,. The Railroad will pay all costs, taxes,
charges and expenses, except the counsel fees of the Manufacturer, but
including counsel fees of the first assignee, incident to the preparation,
printing, execution, acknowledgment, filing, registering and recoraing of
this Agreement and of the first assignment by the Manufacturer of title to
the Locomotives and of any instrument supplemental hereto or amendatory
hereof and of any declaration of the payment in full of the purchase money

due hereunder, and of the replacement or replacements of said Locomotives.

24, NOTICE. Any notice hereunder to the Railroad shall be deemed to
be properly served if delivered or mailed to the Railroad at 701 Commerce
Street, Dallas, Texas 75202, or at such other address as may have been
furnished in writing to the Manufacturer by the Railroad. Any notice here-,
under to the Manufacturer shall be deemed to be properly served if delivered

or mailed to the Manufacturer at La Grange, Illinois %0525, or at ;uch other

address as may have been furnished in writing to the Railroad by the
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Manufacturer. Any notice hereunder to any assignee of the Manufacturer or
of the Railroad shall be deemed to be properly served if delivered or mailed
to such assignee at such address as may have been furnished in writing to

the Manufacturer or the Railroad, as the case may be, by such assignee.

25. EXECUTION OF COUNTERPARTS. This Agreement may be simultaneously
executed in several counterparts, each of which so executed shall be deemed
to be an original, and such counterparts together will constitute but one’
and the same contract, which will be sufficiently evidenced by any such

original counterpart.

26. ARTICLE HEADINGS. All article, paragraph or division headings
are inserted for convenience only and will not affect any construction or

interpretation of this Agreement.

27. EFFECT AND MODIFICATION OF AGREEMENT. This Agreement of conditional
sale, together with the specifications hereinabove referred to, cogstitutes
the entire agreement between the Railroad and the Manufacturer with respect
to the sale of the Locomotives herein referred to. No variation or modifi-
cation of this Agreement and no waiver of any of its provisions or conditions
will be valid unless in writing and signed by the duly authorized officers

of the Manufacturer and the Railroad.

28. LAW GOVERNING. The terms of this Agreement and all rights and

obligations hereunder shall be governed by the laws of the State of Texas.

’

IN WITNESS WHEREOF, General Motors Corporation (Electro-Motive Division)
has caused these presents to be executed and its seal to be affixed by its

duly elected and authorized officers pursuant to lawful resolutions; and
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Missouri-Kansas-Texas Railroad Company has caused these presents to be
executed and its seal to be affixed by its duly elected and authorized
officers pursuant to lawful resolutions, all as of the day, month and

year first above written.

GENERAL MOTORS CORPORATION (ELECTRO-
MOTIVE DIVISION)

H

Y /

Vice BrEsident

Assistant Secretary

MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

ol Lill . el

Vice President
ATTEST: s (//

/s
/

i

As;dsfﬁﬁffseé?étary

STATE OF ILLINOIS )
) ss.:
COUNTY OF COOK )

On this 295$Z/day of September , 1978, before me personally

appeared ,BLK-HOGLUND , to me personally known, who

being by me duly sworn, says that he is a Vice President of GENERAL MOTORS
CORPORATION (ELECTRO-MOTIVE DIVISION), that one of the seals affixed to the

foregoing instrument is the corporate seal of said corporation, that said
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instrument was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he ackndwledged that the execution of the

foregoing instrument was the free act and deed of said corporation.

Notary Plblic in and for Cook County,

Illinois
My Commission expires Canuary 17, 1979 . ,
STATE OF TEXAS )
) ss.:
COUNTY OF DALLAS )
Oon this 22nd day of September , 1978, before me personally
appeared William H. Zeidel , to me personally known, who,

being by me duly sworn, says that he is a Vice President of MISSOURI-KANSAS-
TEXAS RAILROAD COMPANY, that one of the seals affixed to the foregoing
instrument is the corporate seal of said corporation, that said in$trument
was signed and sealed on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation.

Notary Public in and for Dallas County,
Texas

My Commission expires /2 -2/- 7? .
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AGREEMENT AND ASSIGNMENT, dated as of September 22, , 1978,

between GENERAL MOTORS CORPORATION (ELECTRO-MOTIVE DIVISION), a corporation
organized under the laws of the State of Delaware, with an office in LaGrange,
Illinois (hereinafter called the "Manufacturer"), TEXAS COMMERCE BANK
NATIONAL ASSOCIATION (hereinafter called the "Bank"), and MISSOURI-KANSAS-
TEXAS RAILROAD COMPANY, a corporation organized under the laws of the Sta?e
of Delaware, with an office in the City of Dallas, Texas (hereinafter called
the "Railroad").

WHEREAS, the Manufacturer and the Railroad h;ve entered into a Con-
dit;onal Sale Agreement dated as of September 22, 1978 (hereinafter called
the "Conditional Sale Agreement"), covering the manufacture, sale and delivery,
on the conditions therein set forth, by the Manufacturer and the purchase by
the Railroad of

Four (4) Model SD40-2 diesel electric locomotives with 3000 HP

each, bearing Railroad's road numbers 607, 608, 609, and 610, to be

constructed pursuant to Manufacturer's Specification 8087, dated

January, 1972, as revised July, 1977, in accordance with Proposal

776064 as revised in Proposal A-776064 and Revisions "A" through

"pD" and Final Specification Supplement dated February 7, 1978,
for an aggregate purchase price of $2,551,720.

NOW, THEREFORE, this Agreement and Assignment Witnesseth that in con-
sideration of the sum of one dollar ($1.00) and other good and valuable
consideration paid by the Bank to the Manufacturer, the -receipt of which is
hereby acknowledged, as well as of the mutual covenants herein contained:

1. The Manufacturer hereby sells, assigns, transfers and sets over '
unto the Bank, its successors and assigns, all the right, title and interest

of the Manufacturer under the Conditional Sale Agreement (except the right

to manufacture and the right to receive the initial cash payments specified
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in Article 3 thereof, reimbursement for taxes as provided in Article 4

thereof and adjustments for freight and insurance to the extent provided

for therein) and all the right, title and interest of the Manufacturer in

and to each Locomotive in respect of which the Bank shall pay to the Manu-
facturer the purchase price thereof (provided, however, that the Bank shall
not be required to pay the Manufacturer any amount on account of such

purchase price inlexcess of $2,188,800, the excess, if any, over $2,188,890
for all Locomotives being represented by the Railroad's initial cash payment
to the Manufacturer provided for in Article 3. of the Conditional Sale Agree-
ment, or if less than four Locomotives are delivéred by Manufacturer, then
the Bank shall not be required to pay any amount of such purchase price in
excess of $547,200 for each such Locomotive so delivered), pursuant to

Article 3 thereof (such Locomotives being hereinafter called the Locomotives)
and in and to any and all amounts which may become due or owing by the Railroad
to the Manufacturer under the Conditional Sale Agreement on account of the
purchase price of each Locomotive and interest thereon, and in ana to any
other sums becoming due under the Conditional Sale Agreement excluding the
initial cash payment, together with all the Manufacturer's rights, powers,
privileges and remedies under the Conditional Sale Agreement (without any
recourse, however, against the Manufacturer for or on account of the failure
of the Railroad to make any of the payments provided for in, or otherwise to
comply with, any of the provisions of the Conditional Sale Agreement); provided,
however, that this Assignment shall not subject the Bank to transfer, or pass,
or in any way affect or modify, the liability of the Manufacturer or of any
successor or successors to its manufacturing properties and business in

respect of its obligations to construct and deliver the Locomotives or in
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respect of its obligations contained in Articles 9 and 15 of the Conditional
Sale Agreement, or relieve the Railrocad from its obligations to the Manu-
facturer or the Bank under Articles 3, 14 and 16 of the Conditional Sale
Agreement. Notwithstanding this Assignment, or any subsequent assignment
pursuant to the provisions of Article 16 of the Conditional Sale Agreement,
all obligations of the Manufacturer to the Railroad in respect of the Loco-
motives shall be and remain enforceable by the Railroad, its successors and
assigns, against and only against the Manufacturer and any successor or
successors to its manufacturing properties and business. In furtherance

of the foregoing assignment and transfer, the Manﬁfacturer hereby irrevocably
authorizes and empowers the Bank, in the Bank's own name or in the name of
thé Bank's nominee, to ask, demand, sue for, collect, receive and enforce
any and all sums to which the Bank is or may become entitled under this
Assignment and compliance by the Railroad with the terms and agreements on
its part to be performed under the Conditional Sale Agreement, but without
expense and liability to the Manufacturer and for the sole benefif of the
Bank.

2. The Manufacturer will construct the Locomotives in full and complete
accordance with the Conditional Sale Agreement and will deliver them on
completion to the Railroad free of all claims, liens, and encumbrances
and in accordance with the provisions of the Conditional Sale Agreement;
notwithstanding this Assignment, it will perform and fully comply with each
and all the covenants and conditions of the Conditional Sale Agreement to
be performed and complied with by the Manufacturer. The Manufacturer further
covenants that it has good and lawful right to sell the Locomotives as afore-

said; and that it will warrant and defend the same against the demands of

all persons whomsoever based on claims originating prior to the delivery of
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the Locomotives by the Manufacturer to the Railroad; all subject, however,
to the provisions of the Conditional Séle Agreement and the rights of the
Railroad thereunder.

3. The rights of the Bank to the purchase price, less the amount of
the initial cash payment, if any, made by the Railro;d, of each Locomotive
accepted by the Railroad, and interest thereon, as well as any other rights
which have been aésigned hereunder, shall not be subject to any defense, )
set-off, counterclaim or recoupment whatsoever arising out of a breach by
the Manufacturer or by any successor or successors to its manufacturing
properties or business of any obligations in respéct of the manufacture or
delivery of the Locomotives or under Articles 9 and 15 of ‘the Conditional
Saie Agreement nor subject to any defense, offset, counterclaim, or recoup-
ment whatsoever arising by reason of any other indebtedness or liability
at any time owing to the Railroad by the Manufacturer or the successor or
successors to its manufacturing business. Any and all such obligations
shall be and remain enforceable by the Railroad against and only.;gainst
the Manufacturer and the successor or successors to its manufacturing
properties and business and shall not be enforceable against the Bank or
any party or parties in whom title to the Locomotives or any of them or
the riéhts of the Manufacturer under the Conditional Sale Agreement shall
vest by reason of this assignment or transfer or of successive sales,
assignments or transfers; and the Manufacturer will save harmless and
indemnify the Bank from any expense, losses or damage suffered by reason
of any defense, set-off, counterclaim, or recoupment of Railroad resulting
from the breach by Manufacturer of any terms or conditions of said Conditional
Sale Agreement. The Manufacturer will save, indemnify and keep harmless the

Bank from and against any and all royalties, damages, claims, sults, judgments,
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and costs that may result from the use of any patented article on the Loco-
motives at the time of delivery, excepf with regard to any appliances,
devices or materials specified or required by the Railroad and not included
in the Manufacturer's standard specifications. Railroad will save, indemnify
and keep harmless the Bank from and against any and all royalties, damages,
claims, suits, judgments and costs that may result from the use of any
appliances, devicés, or materials specified or required by the Railroad
which are not included in the Manufacturer's standard specifications.

4. The Manufacturer will cause to be plainly, distinctly, permanently
and conspircuously stenciled on each side of each ﬁocomotive, at the time of
delivery of each of the Locomotives to the Railroad, marking bearing the
wofds in letters not less than one inch in height:

"TEXAS COMMERCE BANK NATIONAL ASSOCIATION, OWNER"

5. Upon request of the Bank, its successors and assigns, the Manufacturer
will execute any and all instruments which may be necessary or proper in order
to discharge of record the Conditional Sale Agreement or any other.instrument
evidencing any interest of the Manufacturer therein or in the Locomotives
therein described.

6. The Bank will pay to Manufacturer following delivery to and accep-
tance by Railroad of said Locomotives the full purchase price of said Loco-
motives (including freight charges) as stated in the Conditional Sale Agreement
up to the amount of $2,188,800 upon receipt by the Bank of the following
documents in form and substance satisfactory to it, payment to be made with%n
five days following receipt of said documents (such payment date being the
"closing date"):

(a) A Bill of Sale from the Manufacturer to the Bank, trans-

ferring to the Bank title to all Locomotives so delivered and
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warranting said title to be free, as of the time of delivery to the Rail-
road, of all liens and encumbrances except only the rights of the Railroad
under the Conditional Sale Agreement;

(b) Certificates of Inspection and Acceptance signed by an authorized
representative of the Railroad stating that the Locomotives covered by such
Certificates have been inspected and accepted by it oﬂ beha;f of the Railroad
as conforming in all respects to the requirements and provisions of the Con-
ditional Sale Agreement, and further stating that there was plainly, di;tinctly,
permanently, and conspicuously stenciled on each side of each Locomotivg at the
time of its acceptance the words in letters not'less than one inch in height:

"TEXAS COMMERCE BANK NATIONAL ASSOCIATION, OWNER"

{(c) A duplicate of the Manufacturer's invoice covering each Locomotive
so accepted, accompanied by or having endorsed thereon a certification by
the Railroad as to the correctness of prices set forth in the invoice.

(d) An Opinion of Counsel from the Railroad substantially as set forth
in Exhibit A, attached hereto and made a part hereof.

(e) An Opinion of Counsel from the Manufacturer substantially as set
forth in Exhibit B, attached hereto and made a part hereof.

(f) Unless payment of the amount, if any, payable pursuant to sub-
paragraph (a) of Article 3 of the Conditional Sale Agreement shall be made
by Bank with funds furnished to it for that purpose by the Railroad, a receipt
from Manufacturer of such payment by Railroad for such purposes.

7. The Bank may assign its rights under the Conditional Sale Agreement,
as a whole in respect of all or any designated number of the Locomotives,
including the right to receive any payments due or to become due to it from
the Railroad thereunder in respect to such Locomotives. In the event .of any

such assignment, any such subsequent or successive assignee or assignees
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shall, to the extent of such assignment, enjoy all the rights and privileges
and be subject to all the obligations éf the Assignee hereunder.

8. The Manufacturer hereby:

(a) represents and warrants to the Bank, its successors and
assigns, that the Conditional Sale Agreement was lawfully executed
by the Manufacturer for a valid consideration and that it is a valid
existing agréement and, accofding to its terms, binéing upon the
Manufacturer and that said agreement is now in force without amendme;t
thereto; and

(b) covenants and agrees that it will from time to time and at
all times, at the request of the Bank or its successors or assigns,
make, execute and deliver all such further instruments of assignment,
transfer and assurance and do such further acts and things as may be
necessary and appropriate in the premises, to give effect to the pro-
visions hereinabove set forth and more perfectly to confirm the rights,
titles, and interests hereby assigned and transferred to the ﬁank or
intended so to be; and

(c) represents and warrants to the Bank, its successors and assigns,
that no payments (except the initial cash payments in amount equal to
excess of final purchase price of all Locomotives over the sum of
$2,188,800) have been made by the Railroad to the Manufacturer under
said Conditional Sale Agreement.
9. It is agreed that all sums, both principal and interest, due herej

under shall be paid by the Railroad to said Bank at its place of business in

Houston, Harris County, Texas.



10. It is expressly understood and agreed that the right, title, and
interest of the Manufacturer assigned herein to Bank and the security interest
created herein in favor of Bank because of its payment to Manufacturer shall
also secure any and all indebtedness of Railroad to Bank resulting in connection
with any Irrevocable Letter of Credit issued on or before October 14, 1986, by
Bank for the account of Railroad to EXXON Company U.S.A., Division of Exxon
Corporation (hereafter "Exxon"), which Irrevocable Letter of Credit may be
issued to Exxon in order to secure timely and full payments of amounts due’
and owing by Railroad to Exxon arising from Railroad's purchases of diesel fuel
or other petroleum products from Exxon; All rights and remedies granted to;
Manufacturer under the terms and provisions of the Conditional Sale Agreement ~
or as arising pursuant to this Agreement and Assignment shall also be available
to Bank and inure to the benefit of the Bank in the event it is necessary for
Bank to make any payments whatsoever to Exxon pursuant to the terms and pro-
visions of any such Irrevocable Letter of Credit.

11. The Railroad wi;l have this Assignment filed, registered and recorded
in the same manner as provided in Article 22 of the Conditional Sale Agreement
hereby assigned.

12, This Agreement and Assignment may be simultaneously executed in any
number of counterparts, each of which so executed shall be deemed to be an
original, and such counterparts, together shall constitute but one and the
same instrument. The Bank agrees to deliver one of such counterparts, or a
certified copy thereof, to the Railroad. Although this Agreement and Assign-
ment is dated for convenience as of September 22, 1978, the actual date or
dates of execution hereof by the parties hereto is or are, respectively, the
date or dates stated in the acknowledgments hereto annexed.

13. The terms of this Agreement and Assignment and all rights and obli-

gations hereunder shall be governed by the laws of the State of Texas.
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IN WITNESS WHEREOF, the Manufacturer, the Bank and the Railroad Company
have caused thj.s instrument to be executed in their respective names by their
respective officers, thereunto duly authorized, as of the day and ;rear first
above wriitgmw

GENERAL MOTORS CORPPRATION (ELECTRO-
MOTI IVISION)

By ¢

Assistant Secretary

TEXAS COMMERCE BANK -NATIONAL ASSOCIATION

'~ Vice President

MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

o Ll Ao ol
)

ATTEST:

ASjyétant Secretary
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STATE OF ILLINOIS )
) ss.:
COUNTY OF COOK )

On this Z/ZZ day of September , 1978, before me personally
D6 doslung,

appeared , to me personally known, who,

being by me duly sworn, says that he is a Vice President of GENERAL mTORé
CORPORATION (ELECTRO-MOTIVE DIVISION), that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that said-
.ins_trument was signed and sealed on behalf of said corporation by _authority
of its Board of Directors, and he acknowledged that the execution of the

foregocing instrument was the free act and deqd of said, corpo ation.
7

Notary Public in and for Cook County,
Illinois

My Commission expires danuary 17, 1979

STATE OF TEXAS )
) ss.:
COUNTY OF DALLAS )

’

BEFORE ME, the undersigned, a Notary Public in and for said County and

State, on this day personally appeared Lee E. Straus , Vice

President, known to me to be the person and officer whose name is subscribed

to the foregoing instrument and acknowledged to me that the same was the act
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of the said TEXAS COMMERCE BANK NATIONAL ASSOCIATION, a national banking
association, and that he executed the same as the act of said association
for the purposes and consideration therein expressed, and in the capacity
therein stated.

GIVEN UNDER MY HAND AND SEAL OF CFFICE this 22nd day of September

1978.

ol rinde

Notary Public in and for Dallas County,
Texas

My Commission expires /2 /3/1 7% .

STATE OF TEXAS )
‘ ) ss.:
COUNTY OF DALLAS )

On this 22nd day of September , 1978, before me personally

appeared William H. Zeidel , to me personally known, who,

being by me duly sworn, says that he is Vice President of MISSOURI-KANSAS-
TEXAS RAILROAD COMPANY, that one of the seals affixed to the foreéoing
instrument was signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acicnowledged that the execution of the

foregoing instrument was the free act and deed of said corporation.

Notary Public in and for Dallas County,
Texas

My Commission expires [Z - g Z - Z F .
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ACKNOWLEDGMENT OF NOTICE OF

ASSIGNMENT.

Missouri-Kansas-Texas Railroad Company hereby acknowledges due notice

of the assignment made by the foregoing Agreement and Assignment.
Dated September 22, 1978

MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

o Ly A il

Vice Presiden

-
‘
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EXHIBIT A

MissOURI-KANSAS-TExas RAILROAD COMPANY

LAW DEPARTMENT
701 COMMERCE STREET

WILLIAM A. THIE DALLAS, TEXAS 75202 ARTHUR M. ALBIN
GENERAL COUNSEL GENERAL ATTORNEY

JOE C. CRAWFORD 214-651-6736 MICHAEL E. ROPER
GENERAL SOLICITOR COMMERCE COUNSEL

IN REPLY REFER To: 410.043-37

General Motors Corporation
Electro-Motive Division
LaGrange, IL 60525

and

Texas Commerce.Bank National Association
1925 Southland Center
Dallas, TX 75201

Re: Conditional Sale Agreement and Agreement and
Assignment dated as of September 22, 1978 - Purchase
of Four Diesel-Electric Locomotives by MKT

Gentlemen:

As counsel for Missouri-Kansas-Texas Railroad Company (the "Railroad”),
in connection with the Conditional Sale Agreement dated as of September
1978, between the Railroad and General Motors Corporation (Electro-Motive
Division) (the "Manufacturer"), providing for the purchase of four diesel
electric locomotives, Model SD40-2 (the "Units"), said Conditional Sale Agree-
ment having been assigned to Texas Commerce Bank National Association under
an Agreement and Assignment dated as of September 22, 1978, I have examined
such corporate and other documents and records and such questions of law as
I have considered necessary or appropriate for this opinion. On the basis of
such examination, I advise you that in my opinion:

1. The Railroad is a corporation legally incorporated and validly
existing, in good standing, under the laws of the State of Delaware, with
adequate corporate power to enter into the Conditional Sale Agreement and
the Agreement and Assignment, and the Railroad has the power to own its
properties and to carry on its business as a common carrier by railroad
under Part I of the Interstate Commerce Act.

2. The Conditional Sale Agreement and the Agreement and Assignment
have been duly authorized, executed, and delivered by the Railroad and con-
stitute valid, legal, and binding agreements enforceable in accordance with
their terms.

3. The Conditional Sale Agreement and the Agreement and Assignment,
as filed and recorded with the Interstate Commerce Commission pursuant to
Section 20c of the Interstate Commerce Act, as amended, protects the title
and interest of the Manufacturer and of the Assignee in and to the Units



MisSOURI-KANSAS:'TExXAS RAILROAD COMPANY
LAW DEPARTMENT

General Motors Corporation
(Electro-Motive Division)
and
Texas Commerce Bank
National Association -2 -

in the United States of America and no filing, recording, or deposit (or
giving of notice) with any other Federal, State or Local Government or.
agency or instrumentality thereof is necessary to protect the title and
interest of the Manufacturer or the Assignee in and to the Units.

4. No approval is required from any public :egulatory body with ,
respect to the entering into or performance of the Conditional Sale Agree-
ment.

5. The entering into and performance of the Conditional Sale Agree-
ment will not result in any breach of, or constitute a default on, the part
of the Railroad under any indenture, mortgage, deed of trust, bank loan ox
credit agreement, or other instrument to which the Railroad is a party or by
which it may be bound.

6. No mortgage, deed of trust, or other lien of any nature whatsoever
which now covers or affects, or which may hereafter cover or affect, any
property or interest therein of the Railroad now attaches nor hereafter will
attach to the Units, themselves, nor in any manner affects nor will affect
adversely the right, title, and interxest of the Manufacturer and of the
Assignee therein; provided, however, that such liens may attach to the rights
of the Railroad which accrue to it under the Conditional Sale Agreement in
accordance with the provisions thereof.

Very truly yours,

MISSOURI-KANSAS-TEXAS RAILROAD COMPANY

W. A. Thie
General Counsel

WAT:vas



EXHIBIT B

GENERAL MOTORS CORPORATION

General Motors Building » 767 Fifth Avenue, New York, New York 10022

Room 2600 v s 300

» 1978

Texas Commerce Bank N.A.
Houston, Texas

Dear Sirs:

With reference to the construction, conditional
sale and delivery of four (4) - 3000 H.P. Model SD40-2
Diesel Electric Locomotives by General Motors Corporation
(Electro-Motive Division) to Missouri-Kansas-Texas Railroad
Company (hereinafter called "Railroad') and the assignment
and transfer of the right, title and interest in and to
such locomotives to Texas Commerce Bank N.A., as Assignee,
I advise as follows:

"An attorney in the Office of the General
Counsel for General Motors Corporation has examined,
among other things:

(a) The Certificate of Incorporation of
General Motors Corporation as amended to date;

(b) The By-lLaws of General Motors
Corporation as amended to date;

(c) The Conditional Sale Agreement dated
as of September 22,.1978, between Geheral Motors
Corporation and the Railroad;

(d) Agreement and Assignment dated as of
September 22, 1978,. between General Motors Corpor~
ation and the Assignee; and
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(e) Bill of Sale No. from General
Motors Corporation to the Assignee covering
four (4) 3000 H.P. Model SD40-2 Diesel Electric
Locomotives bearing the Railroad's Road Numbers
607 through 610, inclusive..

On the basis of the foregoing and on the basis
of such further examination of documents, corporate
records, resolutions and matters of law as has been
deemed relevant, it is my opinion that:

(1) General Motors Corporation is a duly
organized and existing corporation in good standing’
under the laws of its state of incorporation, and
has power and authority to own its properties and
to carry on its business as now conducted;

(2) The Conditional Sale Agreement has been
duly authorized, executed and delivered by General
Motors Corporation and is a legal and valid in-
strument binding upon General Motors Corporation
and enforceable against General Motors Corporation
in accordance with its terms;

(3) The Agreement and Assignment has been
duly authorized, executed and delivered by General
Motors Corporation and is a legal and valid in-
strument binding upon General Motors Corporation
and enforceable against General Motors Corporation
in accordance with its terms;

(4) The Assignee is vested with all the
rights, titles, interests, powers, privileges and
remedies of General Motors Corporation purported
to be assigned to the Assignee by the Agreement
and Assignment; and

(5) The aforesaid Bill of Sale has been
duly authorized, executed and delivered by General
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Motors Corporation and title to the locomo-
tives described therein is validly vested

in the Assignee, and such locomotives, at the
time of delivery thereof to the Railroad under
the Conditional Sale Agreement, were free of
all liens and other encumbrances except only
the rights of the Railroad under the Con-
ditional Sale Agreement.

Very truly yours,

;gohn J.Zgz;zé:g?,—«ﬂ
Assistant General Counsel



