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This Equipment Lease dated as of August 1, 1974 betveen
MILWAUKEE LAND COMPANY, an Iowa corporation (the "Lessor"), and
ALASKA INTERNATZIONAL INDUSTRIES, INC., an Alaska corporation (the
"Lessee®)

WITNESSETH:

WHEREAS, the Lessor and Chicago, Milwauvkee, St. Paul and
Pacific Railroad Company {the "Guarantor") have enter=d into, or
propose to enter into, certain conditional sale agreements (the
"Cconditional Sale Agreements®) to be dated as of the date hereof
with certain manufacturers named therein {(individually, a
“Manufacturer® ard, collectively, the "Manufacturers") providing
for the sale by the Manufacturers to +the Lessor of items of
railroad equipment as more fully set forth in Schedule A hereto
(ccllectively, the "Equipment" and, individually; an~ "I+ten" or
"Item of Equipment®); and '

WHEREAS, by instruments of Agreement and Assignment (the
YAssignments®) to be dated as of the date hereof the
Manufacturers have assigned or will assign their respective
right, security title and interest under  the respective
Conditional Sale Agreements tO American National Bank and Trust
Company of Chicago, Agent for certain Interim Lenders and
Investors (the "Agent" or the "Assignee"); and

WHEREAS, the Lessee proposes to enter into an eguipment lease
dated as of the date hereof (the "Sublease!)} with the Guarantor
providing for the leasing, subject +to the Conditional Sale
Agreements, of the Equipment by the Lessee to the Guarantor; and

WHEREAS, the Lessee desires to lease all of the Items of
Eguipment or such lesser number as are delivered to and accepted
by +the Lessor under the Conditional Sale Agreements on or prior
to June 1, 1975 at the rentals and for the terms and upon the
conditions hereinafter provided; :

NOW, THEREFORE, 1in consideration of the premises and of the
rentals to be paid and the covenants hereinafter mentioned to be
kept and performed by the Lessee, the Lessor hereby leases the
Equipment to the Lessee upon the following terms and conditions,
namely, but subject +to all the rights and remedies of the
Manufacturers and their assigns under the Conditional Sale
Agreements. '

Section %, Delivery and Acceptance of Equipment.
Pursuant to Section 2 of the Conditional Sale Agreements, the

Manufacturers will cause each Item of Equipment to be tendered to
the Lessor at the respective places of delivery set forth in



Schedule A to the Conditional Sale Agreements. Upon such tender,
the Lessor will cause an authorized representative of the
Guarantor to inspect the same, and if such Item of Equipment is
found to conform to the gpecifications therefor, to accept
delivery of such Item of Equipment and to execute and deliver to
the Lessor, the lessee and the Manufacturer a certificate of
acceptance (hereinafter called "Certificate of Acceptance)
substantially in the form attached to the Sublease as Schedule B,
whereupon such Item of Equipment shall be deemed +to have been
delivered to and accepted by the Lessee and shall be subject
thereafter to all of the terms and conditions of this Lease.

Secticn 2. Rentals and Payment Dates.

2.1. Rentals for EBEquipment. Subject +to the provisions of
Section 17.2, the Lessee agrees to pay the Lessor for each Item
of Equipment leased heresunder fixed rental (the “Fixed Rental")
as follows:

<

. (a) with respect to each Item delivered prior to
November 11, 1974, there shall be payable on November 11,
1974 an amount equal to dinterest on the Conditional Sale
Indebtedness (as that +term is defined in Section 3 of the
Conditional Sale Agreements) in respect of such Item from the
Closing Date (as defined in Section 3.2 of +the cConditional
Sale Agreements} with respect to such Item to November 11,
1974 at a rate per annum equal to 120% of the minimum
commercial lending rate charged by Continental 1Illinois
National Bank and Trust Company of Chicago to its customers
of highest credit standing as in effect from time to time
during such period; and )

(b) with respect to. each Item delivered prior to
January 2, 1975, there shall be payable on January 2, 1975 an
amount equal to interest on the Conditional Sale Indebtedness
in respect of such Item from the later of (i) the Closing
Date with respect to such item or (ii) November 11, 1974 +to
Jaauary 2, 1975 at the rate of 11% per annum; and

{c) with respect to all Items leased hereunder, three
consecutive quarterly installments of Fixed Rental each in
the aggregate amount of 2.,745995% of the Purchase Price (as
that term is defined in the Conditional Sale Agreements) of
such Ttems commencing April 1, 1975, and fifty-seven »
consecutive quarterly installments of Fixed Rental each in
the aggregate amount of 2,810381% of the Purchase Price of
such Items each commencing January 1, 1976, all of sugh‘
quarterly payments shall be payable on January 1, April'l,
July 1, and October 1 of each year; provided, however, that
if this agreement is assigned by the Lessor pursuant to
Section 6.2 hereof, each quarterly Fixed Rental payment shall
be in the amount of 2.745995% of the Purchase Price; and

{(d) one additional installment of Fixed Rental in
the amount of 3.68% of the total Purchase Price (as that
term is defined in the Conditional Sale Agreements) of all
Items leased hereunder, payable on the later of (i) July 1 or
October 1, 1975, (depending upon Lessee's determination of
its cash position at May 31, 1974, and its anticipated
expenditures for the month of June, 1975 including but not
limited to required debt and contractual obligations, Federal
and Alaska income tax payments and operating and general
and administrative costs) or (ii) receipt of the favorable
ruling of the Internal Revenue Service specified in Section 6
hereof.
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2.2. Place of Rent Payment. Subject to the =rights of the
Assignee set forth in Section 16 hereof, all payments provided
for in this Lease to be made to the Lessor shall be made to the
Lessor by wire transfer of Federal funds at its address set forth
in Section 20.1 hereof, or at such other place as the Lessor or
its assigns shall specify in writing.

2.3. No Abatements or Reductions. The Lessee shall not be
entitled to any abatement of rent or reduction thereof,
including, but not limited to, abatements or reductions due to
any present or future claims of the Lessee against the Lessor
under this Lease or otherwise or against any Manufacturer or the
Assignee; nor except as otherwise expressly provided herein,
shall this Lease terminate, or the respective obligations of the
Lessor or the Lessee be otherwise affected, by reason of any
defect ir. or damage to or loss or destruction of all or any of
the Equipment from whatsoever cause, the taking or requisitioning
of the Equipment by condemnation or otherwise, the lawful
prohibition of Lessee's use of the Equipment, the interference
with such use. by any private person or corporation, the
invalidity of unenforceability or lack of due authorization or
other infirmity of this Lease or the Sublease, or lack of right,
power or authority of the Lessor to enter into this Lease, or for
any other cause whether similar or dissimilar to the foregoing,
any present or future law to the contrary notwithstanding, it
being the intention of the parties hereto that the rents and
other amounts payable by the Lessee hereunder shall continue to
be payable in all eveénts unless the obligation to pay the same
shall be terminated pursuant +o Section 11 hereof, or until,
pursuant to Section 13 hereof, the Equipment is placed and ready
for delivery to the Lessor on the Guarantor's lines, or is stored
for the Lessor on the Guarantor®s lines or leaves the Guarantor's
lines for off-line delivery to the Lessor.

2.4 It is expressly agreed and understood that paymerits to be
made pursuant to Sections 2.1(a) hereof and 2.1(b) hereof by the
Lessee to the Lessor shall constitute all of the Fixed Rental
applicable to the period from the Closing Date to January 2, 1975.

Section 3. Term of the Lease,

The term of this Lease as to each Item of Equipment shall
begin on the date of delivery to and acceptance by the Lessee of
such Item of Equipment and, subject to the provisions of Section
11 hereof, shall terminate on January 1, 1990.

Section 4. Title to the Equipment.

4.1. Retention of Title. The Lessor is acquiring full 1legal
title to the Equipment as Vendee under the Conditional Sale
Agreements (but only upon compliance with all the terms and



conditions thereof) and it is understood that (i) Lessee shall
acquire no right, title and interest to the Egquipment hereunder
except the right to use and possess the same in accordance with
the terms hereof and (ii) this Lease is in all respects subject
to the terms and provisions of the Conditional Sale Agreements.
Without limiting the generality of the foregoing, the Lessee
herebv acknowledges that the rights of the Lessee and its
permitted assigns hereunder are subordinate and junior in rank to
the rights, and are subject to the remedies, o¢f the respective
Manufacturers under the Conditional Sale Agreements. '

4.2, Duty to Number and Mark Equipment. The Lessee will
cause the Guarantor to agree that it will cause each Item of
Equipment to be kept numbered and marked as required by Section
4,2 of the Sublease.

The Lessee will not place any such Item of Equipment in
operation or exercise any control or dominion over the same until
the required 1legend shall have been so marked on both sides
thereof and will replace promptly any such names and word or
words which may be removed, defaced or destroyed. The Lessee
will not consent to any change by +the Guarantor of any road
number of any Item of Equipment except with the consent of the
Lessor and the Assignee,

4.3. Prohibition Against Certain Designations. Except as
above provided, the Lessee will not allow the name of any person,
associatien or corporation +to be placed on the Equipment as a
designation that might be interpreted as a c¢laim of ownership;
provided, however, that the Lessee may permit the Guarantor to
cause the Equipment to be lettered with the names or initials or
other insignia customarily used by *he Guarantor or its
affiliates on railroad equipment used by it of the same or a
similar type for convenience of identification of the right of
the Guarantor to use the Equipment under the Sublease.

Section 5. Disclaimer of Warranties.

THE LESSOR LEASES THIS EQUIPMENT, AS-IS, IN WHATEVER
CONDITION IT MAY BE, WITHOUT ANY AGREEMENT, WARRANTY OR
REPRESENTATION, EITHER EXPRESS OR IMPLIED, BY THE LESSOR, THE
LESSOR EXPRESSLY DISCLAIMING ANY WARRANTY . OR REPRESENTATION,
EITHER EXPRESS OR IMPLIED, AS TO (A) THE FITNESS FOR ANY
PARTICULAR PURPOSE OR MERCHANTABILITY OF ANY ITEM OR ITEMS OF
EQUIPMEHF INCLUDING BUT NOT LIMITED TO THEIR VALUE, CONDITION,
DESIGN OR OPERATION, (B) THE LESSOR'S TITLE THERETO, (C) THE
LESSEE'S RIGHT TO THE QUIET ENJOYMENT THEREOF, (D) THE DESIGN OR
CONDITION OF, OR THBE QUALITY OF THE MATERIAL, EQUIPMENT OR
WORKMANSHIP IN, THE EQUIPMENT OR (E) ANY OTHER MATTER WHATSOEVER,

SR
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IT BEING AGREED THAT ALL SUCH RISKS, AS BETWEEN THE LESSOR ANL
THE LESSEE, ARE TO BE BORNE BY THE LESSEE.

. } _—
The Lessor hereby appoints and constitutes thg E;ssieéuziﬁg
full power of substitution, its agent and atto;ney—ln Fac defau1§
the term of this Lease, so long as the Lessee is not in Jefault
hereunder, to assert and enforce, from time to time, 1n t thmif
and for the account of the Lessor and the Lessef,l a s ;nd
interests may appear, but in a;l cases_at theruolisgé; méy
expense of the Lessee, whatever clglms and r1gh?s the Le ,
have as owner of the Equipment against the Manufacturer.

Section 6. Federal Income Taxes.

h Lessor shall make an affirmative electiog under Section
6.1 The de of 1954 (hereinafter called
48 (d) of the Internal Revenue Coce O . e ehe Eouioment
the ®Code®) to treat the Lessee as having acquire e qessﬁent
for purposes of the provisions of Fhe Ccode relating tg }nvt et
tax credit. The Lessor shall, at its own expense, su $1t1 zernal
Internal Revenue Service a request for a_rullng by the In nat
Revenue Service that the Lessee 1is entitled  to receive >
benefits of the investment tax credit in the form set forth
in Exhibit C. Lessor agrees that
neither it nor any corporation controlled by it, 1in controiL or
it, or under common control with it, directly or indirectly, will
at any time take any action or file any return or other documents
inconsisterit with the foregoing and that each of such
corporations will file such returns, take such action and execute

such documents as may be reasonable and necessary +to facilitate
accomplishment of the intent hereof.

Notwithstanding anything to the contrary contained herein,
the Lessor represents and warrants that (i) all of the Items of
Equipment constitute property the entire purchase price of which
meets the requirements of Section 50 of the Code; (ii) at the
time the Lessee becomes the lessee of the Ttems hereunder, the
Items will constitute "new section 38 property" within the
meaning of Section 48(b) of the Code and at the time the Lessee
becomes the lessee of the Items hereundexr, the Items will not
have been used by any person so as to preclude "the original use
of such property" within the meaning of Section 48 (b} of the Code
from commencing with the Lessee; (iii) at all times during the
term of this Lease, each Item will constitute "Section 38
property" within the meaning of Section 48(a) of the Code;

(iv) the «TLessor will maintain sufficient records to
use.

and
verify such

If at any time after payment by the Lessee of any amounts
required to be paid by Section 2.1(d) hereof, the Lessee shall
lose, or if there shall be disallowed with respect to the Lessece
any portion of the - full investment tax credit provided for in
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sections 38-50 of the Code (or any successor provision thereto),
with respect to any of the Items as a result of any amendment or
modification of the Code or of any rules or regulations
promulgated thereunder or as-a result of any act or fal%ure to
act of Lessor including without limitation the inaccuracy in law
or in fact of the representations and warranties set forth in the
next preceding paragraph or the tax ruling request, there
shall be payable to the Lessee on
the next succeeding rental payment date set forth in Section 2.1
after written notice to the Lessor by the Lessee of such fact,
(i) such amount as shall, by the end of the term hereof, in the
reasonakle opinion of the Lessee, result in an aggregate net
return equivalent to that which would have been realized by the
Lessee 1if the Lessee had not made the rental payment required to
be made under Section 2.1(d) hereof and (ii) the amount of any
interest and penalty which may be assessed by the United States
against the Lessee attributable to the loss of any portion of
such investment tax credit.

6.2 DNotwithstanding any other provision of this agreement,
if Lessor fails to receive a favorable tax ruling of the Internal
Revenue Service satisfactory to counsel for the Lessee with
respect to all matters requested as set forth in Exhibit C, by
September 30, 1975o0r such later date as may be mutually agreed
between the Lessor and Lessee, then Lessee may at its option
assign its interestsin and obligationsunder this agreement and
the Sublease to a corporation to be formed by the Lessor for the
purpose of accepting assignment of this lease and the Sublease
and Lessor further agrees that it will ' :
take such actions as may be necessary to establish such
corporation and to assure a valid, legal and binding assignment
which will. result in the termination of all intérest of the
Lessee in this Equipment lLease and the Sublease.

Section 7. Rules, Laws and Regqulations.

The Lessee agrees to comply and to require the Guarantor

pursuant to the Sublease to comply with all governmental laws,
regulations, requirements and rules (including the rules of the
United States Department of Transportation and +the American
Association of Railroads) with respect to the use, maintenance
and operation of each Item of Equipment subject to this Lease.

Section 8. Use and Maintenance of Equipment.

~ The Lessee shall use the Equipment only in the manner for
which it was designed and intended and so as to subject it only
to ordinary wear and tear. The Lessee shall cause the Equipment
to be kept and maintained in the same order, condition and repair
aS.When delivered hereunder, ordinary wear and tear excepted,
suitable for use in interchange. The Lessee shall not allow any
Item of Equipment to be modified without the written authority
and approval of the Lessor which shall not be unreasonably

withheld. Any parts installed or replacements made by the Lessee -

hereunder or by the Guarantor under the Sublease upon any Item of

Equipment shall be considered accessions to such Item of -

Fquipment and legal title thereto shall be immediately vested in
the Lessor, without cost or expense to the Lessor. :

Section 9. Liens on the Equipment.

Throughout the term of this Lease and during the period of
any storage of the Equipment by the Lessee provided for in
Section 13 or 15 hereof, the Lessee shall pay or satisfy and



discharge or cause to be paid, satisfied and discharged any and
all claims against, through or under the Lessee oOr the Guarantor
and its successors or assigns which, if unpaid, migh@ constitute
or become a lien, encumbrance or charge upon the Equlpmen§, and
any liens, encumbrances or charges which may be levied against or
imposaed upon any Item of Equipment as a result'of the failure of
the Lessee to perform or okserve any of its covenants oOr
agreements under this Lease or the failure of the Guarantor to
perform or observe any of its covenants or agreements under the
sublease, but the Lessee shall not be required to pay, satisfy or
discharge or cause to be paid, satisfied and discharged any such
claims so long as the Lessee or the Guarantor shall, 1n .gqod
faith and by appropriate legal proceedings, contest the validity
thereof in any reasonable manner which will not affect or
endanger the title and interest of the Lessor to the Equlpmept.
The Lessee's obligations wunder +“his Section 9 shall survive

termination of this Lease. It is further understood &nd agreed that’

the cbligation of the Lessee to perform under this Section 9
shall be required only to the extent that the Guarantor performs
its similar obligations under Section 9 of the Sublease.

Section 10. Further Assurances; Payment of Fees and Taxes.

10. 1. Filing. ‘The Lessee will, from time to time, do and
perform any act and will execute, acknowledge, deliver, file,
register, deposit and record (and will re-file, re-register,
re-deposit or re-record whenever required} any and all further
instruments required by law or reasonably requested by the
Lessor, for the purpose of protecting the Lessor's title to, or
the Assignee®'s security interest in, the Equipment to the
satisfaction of the Lessor's or the Assignee's counsel or for the
purpose of carrying out the intention of +this Lease, and in
connection with any such action, will deliver to the Lessor proof
of such filings and an opinion of counsel (who may be counsel to
the Guarantor) that such action has been properly taken. The
Lessor will pay or will reimburse the Lessee for all costs,
charges and expenses incident to any such filing, re-filing,
recording, re-recording, depositing, re-depositing, registering
or re-registering of any such instruments or incident to the
taking of such action.

10.2. Payment of Taxes. The Lessor shall report, pay and
discharge when due all license and registration fees,
assessments, sales, use and property taxes, gross receipts taxes
arising out of receipts from use or operation of the Equipment
hereunder and other taxes, fees and governmental charges similar
or dissimilar to the foregoing together with any penalties or
interest thereon, imposed by any state, federal or local
government upon any Item of Equipment and whether or not the same

shall be assessed against or in the name of the Lessor or the
Lessee.

—
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Section 11. Insurance; Payment for Casualty Occurrence.

11.1. Insurance. The Lessee will at all times after delivery
and acceptance of each Item of Equipment keep Orrequire the
Guarantor to keep each such Item insured by a reputable insurance
company or companies in amounts and against risks customarily
insured against by other railroad companies on similar equipment.
such insurance may provide that losses shall be adjusted with the
Guarantor and shall provide that the proceeds thereof shall be
payable to the Lessor, the Assignee, the Guarantor, and the
Lessee as their interests shall appear. All proceeds of
insurance received by the Lessor and the Assignee with respect to
any Items of Equipment not suffering a Casualty Occurrence (as
hereinafter defined) shall 'be paid to the Lessee upon proof:
satisfactory to the Lessor and the Assignee that any damage  to
any Item with respect to which such proceeds were paid has been
fully repaired. Any such proceeds of insurance received by the
Lessor and Assignee with respect to a Casualty Occurrence shall
be credited toward the payment required by this Section 11 with
respect to such Casualty Occurrence.

11.2. Duty of Lessee to Notify Lessor. In the event that any
Item of Equipment shall be or become lost, stolen, destroyed, or,
in the reasonable opinion of the Guarantor, irreparably damaged
during the term of this Lease, or thereafter while the Item of
Equipment 1is in the possession of the Lessee pursuant to Section
13 or 15 hereof, or shall be reguisitioned or taken over by any
governmental authority under the power of eminent domain or
otherwise ‘during the term of this Lease, (any such occurrence,
except for any requisition which by its terms 1is for an
indefinite period or is for a stated period which does not exceed
the term of this Lease, being hereinafter called a Casualty
Occurrence), the Lessee .shall promptly and fully ({(after it has
knowledge of such Casualty Occurrence) inform the Lessor and the
Assignee in regard thereto and shall pay the Casualty Value (as
herein defined) of such Item in accordance with the terms hereof.

11:3 Payment of Casualty Loss. The Lessee, subject to

the provisions of Section 17.2 hereof, on the next date.

for payment of Fixed Rental under Section 2.1(c) following a
Casualty Occurrence with respect to any Item of Equipment, shall
pay to the Lessor the installment of Fixed Rental due on such
payment date with respect to such Item of Egquipment plus a sum
equal to the Casualty Value of such Item of Equipment as of the
date of such payment.

11.4, Rent Termination. Upon (and not until) payment of the
Casualty Value in respect of any Item of Equipment and the rental
installment due on such payment date, the obligation to pay Fixed
Rental for such Item of Equipment accruing subsequent to +the
Casualty Value payment date shall terminate, but the Lessee shall
continue to pay rent for all other Items of Equipment.
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11.5. Disposition of Equipment. The Lessee shall cause the
Guarantor, as sub-agent for the Lessor, to dispose of such Item
of Equipment having suffered a Casualty Occurrence as soon as the
Guarantor 1is able +to do so for the fair market value thereof.
Any such disposition shall be on an "as 1is", fwhere is* basis
without representation or warranty, express or implied. It is

understood and agreed that .as to each separate Item of Eguipment

so disposed of the Guarantor is entitled, to the extent that the
casualty Value attributable to such Item under the Sublease has
been paid by the Guarantor tc the Lessee, to retain all amounts
of such price plus any insurance proceeds and damages received by
the Guarantor by reason of such Casualty Occurrence up to the
Casualty Value attributable thereto under the Sublease and shall
remit the excess, 1if any, tc¢ the Lessee. The Sublease will
provide that in disposing of such Item of Equipment, the
Guarantor shall take such action as the Lessor shall reasonably
request to terminate any contingent liability which the Lessor
might have arising after such disposition from or connected with
such Item of Equipment.

11.6. Casualty Value. The Casualty Value of each Item of
Equipment shall be an amount determined as of the date the
Casualty Value is paid as provided in this Section 11 (and not
the date of the Casualty Occurrence) equal to that percentage of
the Purchase Price of such Item of Equipment as 1is set forth in
the Schedule of Casualty Value attached hereto as Schedule B
opposite such date of payment.

>

11.7 Risk of Loss. The Lessee shall bear the risk of loss
and,T except as hereinabove in this Section 11 provided and
subject to the provisions of Section 17.2 hereof shall not
be released from its obligations hereunder in the event of any
Casualty Occurrence to any Item of Equipment from and after the
date hereof and continuing until payment of the cCasualty Value

‘and the Fixed Rental installments due on and prior to the date of

payment of such Casualty value in respect of such I

_ tem of
Equlpmept has been made, such Item or the salvage thereof has
been disposed of by the Guarantor and the title to such Item or
the salvage thereof and all risk of loss and liabilities incident

. ership have been transferred to the purchaser
of suc
or the salvage thereof. uch  Item

] 11.8. Eminent Domain. In the event that during the term of
this Lease the use of any Item of Equipment is requisitioned or
takeq by any governmental authority under the power of eminent
d0m§1n or otherwise for an indefinite period or for a stated
per}od yhich does not exceed the term of this Lease, the Lessee's
obllgaqun ~to pay rent shall continue for the duration of such
requisitioning or taking. The Lessee shall be entitled +to
receive and retain for its own account all sums payable for any
such_p?r}od by such governmental authority as compensation for
requisition or taking of possession to an amount equal to the

9
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“rent paid or payable hereunder for such period, and the balance,
if any, shall be payable to and retained by the Lessor as its
socle property. :

Section 12. Annual Reports.

The Lessee will furnish to the Lessor on or before May 1 in
“each year, commencing with the year 1975, an accurate statement
of its financial condition as of the preceding year—-end,
certified by the Lesseel's independent accountants, if any, and by
a principal financial or accounting officer of the Lessee. The
officer's certification referred to in the preceding sentence
shall include a statement that such officer is not aware of any
Events of Default hereunder or under the Sublease or conditions
or events which with notice or lapse of time might become such an
Event of Default or, if such officer is aware of any such Event
of Default or condition or event, specifying the same and the
nature tnereof.

Section 13. Return of Eguipment Upon Expiration of Term.

13.1Upon the expiration of the term of this Lease with respect to
any Item of Equipment, the Lessee will, at the request of the
Lessor, deliver or cause the Guarantor to deliver possession of
such Item of Equipment to the Lessor upon such storage tracks of
the Guarantor as the Lessor may designate, or in the absence of
such designation,  as the Guarantor may select, and permit the
Lessor to store such Item of Equipment on such tracks for a
period not exceeding 180 days and transport the same at any time
within such 180 day period to any reasonable place on the 1lines
of railroad operated by the Guarantor or +to any connecting
carrier for shipment, all as directed by the Lessor upon not less
than 30 days® written notice to the Lessee. A1l movement and
storage of each such Item is to be at the risk and expense of the
Lessee. During any such storage period the Lessee will permit
the Lessor or any person designated by 1it, including the
authorized representative or representatives of any prospective
purchaser of any such Item, to inspect the same; provided,
however, that the Lessee shall not be liable, except in the case
of negligence of the Lessee or of its employees or agents, for
any injury to, or the death of, any person exercising, either on
behalf of the Lessor or any prospective purchaser, the rights of
inspection granted under this zontence. During any such storage
period the Lessee shall maintain the Items of Equipment in such
manner as the Lessee normally maintains similar equipment owned
or leased by it in similar storage circumstances. The
assembling, delivery, storage and transporting of the Equipment
as hereinbefore provided are of the essence of this Lease, and
upon application to any court of equity having jurisdiction in

the premises the Lessor shall be entitled to a decree against the
Lessee requiring specific performance of the covenants of the
Lessee to so assemble, deliver, store and transport the
Equipment. '

10
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13.2 Notwithstanding the provisions of Section 13.1 hereof
it is understood and agreed that the obligation of the Lessee
as specified in said Section 13.1 shall be reguired to be performed
only to the extent that the Guarantor fulfills its similar
undertaking to perform pursuant to Section 13 of the Sublease.

Section 14. Default.

14.1. Events of Default. Any of the following events shall
constitute an Event of Default hereunder: B :

(a) Default shall be made in the payment of any part of
the  rental or other sums provided in Section 2 hereof or in
Section 11 hereof and such default shall continue for five
days; or ’

(b) The Lessee shall make or permit any unauthorized
assignment or transfer of this Lease, or of possession of the
Equipment, or any portion thereof, and shall fail or refuse
to cause such ' assignment or transfer +to be cancelled by
agreement of all parties having an interest therein and to
recover possession of such Equipment within 30 days after
written notice from the Lessor to the Lessee demanding such
cancellation and recovery of possession; Orx

»(é) An Event of Default under the Sublease shall have
occurred and be continuing; or

(4) Default shall be made in the observance or
performance of any other of the covenants, conditions and
agreements on the part of the Lessee contained herein and
such default shall continue for 30 days after written notice
from the Lessor to the Lessee, specifying the default and
demanding the same to be remedied; or

(e) Any other proceedings shall be commenced by or
against the Lessee for any relief under any bankruptcy or
insolvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrangements,
compositions or extensions (other than a law which does not
permit any readijustment of the 1indebtedness payable
hereunder) . : ’

14.2. Remedies. Subject to the provisions of Section 14 of
the Conditional Sale Agreements, 1if any Event of Default has
occurred and is continuing, the Lessor, at its option, may:

(a) Proceed by appropriate court action or actions,
either at 1law or 1in equity, to enforce performance by the
Lessee of the applicable covenants of this Lease or to
recover damages for the breach thereof; or :

1
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(b) By notice in writing to the Lessee, terminate this
Lease, whereupon all right cf the Lessee to the use of +he
Equipment shall absolutely cease and terminate as though this
Lease had never been made, but the Lessee shall remain liable
as hereinatter provided; and thereupon, the Lessor may by its
agents enter upon the premises of the Lessee oxr other
premises where any of the Equipment may be located and take
possession of all or any of such Equipment and thenceforth
hold, possess and enjoy the same free from any right of the
Lessee, oOr its successors or assigns, to use the Equipment
for any purpose whatever, but the Lessor shall, nevertheless,
have a right to recover from the Lessee any and all amounts
which may have accrued to the date of such termination
(computing the rental for any number of days less than a full
rental period by a fraction of which the numerator is such
accrued number of days in such full rental period and the
denominator is the total number of days in such full rental
period) and alsc to recover forthwith from the Lessee (i) as
damages for loss of the bargain and not as a penalty, a sum,
with respect to each Item of Equipment, which represents the
excess of the present worth, at the time of such termination,
of all rentals for such Item which would otherwise have
accrued hereunder from the date of such termination to the
end of the term of this Lease over the then present worth of
the then fair rental value of such Item for such period
computed by discounting from the end of such term to the date
of such termination rentals which the Lessor reasonably
estimates to be obtainable for the use of the Item during
such period, such present worth to be computed in each case
on a basis of a 6% per annum discount, compounded quarterly
from the respective dates upon which rentals would have been
payable hereunder had this Lease nct been terminated, and
(1i) any damages and expenses, including  reasonable
attorney's fees, in addition thereto which the Lessor shall
have sustained by reason of the breach of any covenant or
covenants of this Lease, other -than for the payment of
rental. :

14.3. Cumulative Remedies. The remedies in this Lease
provided 1in favor of the Lessor shall not be deemed exclusive,
but shall be cumulative and shall be in addition to all other
remedies 1in its favor existing at law or in equity. The Lessee
hereby waives any mandatory requirements of law, now or hereafter
in effect, which might limit or modify any of the remedies herein
provided, to the extent that such waiver 1is permitted by law.
The Lessge hereby waives any and all existing or future claims of
any right to assert any off-set against the rent payments due
hereunder, and agrees to make the rent payments regardless of any
off-set or claim which may be asserted by the Lessee on its
behalf in connection with the lease of the Equipment.

12
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4.4, Lessor's TFailure to Exercise Rights. The failure of
the Lessor to exercise the rights granted it hereunder wupon any
occurrence of any of the contingencies set forth herein shall not
constitute a walilver of any such right upon the continuation or
recurrence of any such contingencies or similar contingencies.

14.5. Termination by Assignee of Conditional Sale
Agreements. Anything  in this Iease to the contrary
notwithstanding, if the Assignee of the Conditional. Sale
Agreements shall, upon the occurrence of an Event of Default as
defined therein, state in a written notice to +the Lessor and
Lessee that this Lease terminates with respect to all or part of
the Egquipment leased hereunder, this lease shall, immediately
upon receipt by Lessee of such notice, terminate as to all or
such part of the Equipment and the rights of the Lessee hereundex
shall at all times and in all respects be subject and subordinate
to the rights and remedies of the Assignee under the Conditionail
Sale Agreement.

14.6. Notwithstanding the provisions of this Section 14
hereof if an Event of Default under the Sublease shall occur and be
continuing, then the Lessee may at its option assign its interests
in and obligations under this agreement and the Sublease to a )
corporation to be formed by the Lessor for the purpose of accepting
assignment of this lease and Lessor further agrees that it Will take
such actions as may be necessary to establish such corporation and
to assure a valid, legal and binding assignment which will result in
the termination of all interest of the Lessece in this equipment lease
and the Sublease.

Section 15. Return of Equipment Upon Default.

15.1. Lessege!s Duty to Return. If the Lessor or the Assignee
shall terminate this Lease in whole or in part pursuant to
Section 14 hereof, the Lessee shall forthwith cause possession of
the Equipment, or such portion thereof as to which.this Lease is
terminated, to be delivered to the Lessor. For the purpose of
delivering possession of any Item of Egquipment to the Lessor as
above required, the Lessee shall:

(a) Cause the Guarantor to forthwith place such
Equipment in such reasonable storage place on the Guarantor's
lines of railroad as the Lessor may designate or, in the
absence of such designation, as the Guarantor may select;

(b) Permit the Lessor to store such Equipment in such
reasonable storage place on the Guarantor's lines of railroad
for a period not exceeding 180 days at the risk of the
Lessee; and

(c) Cause the Guarantor to transport the Equipment, at
any time within such 180 days' period, to any place on the
lines of railroad operated by the Guarantor or to any
connecting carrier for shipment, all as the- Lessor may
reasonably direct upon not less than 30 days' written notice
to the Lessee.

15.2. Specific Performance. The assembling, delivery,
storage and transporting of the Equipment as hereinbefore
provided are of the essence of this Lease, and upon application
to any - court of equity having jurisdiction in the premises, the
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Lessor shall be entitled toc a decree against the Lessee requiring
specific performance of the covenants of the Lessee so to cause
delivery, storage and transportation of the Equipment.

15.3. Lessor Appointed Lessee's BAgent. Without in any way
limiting the obligetions of the Lessee under the foregoing
rovisions of +this Section 15, the Lessee hereby irrevocably
appoints the Lessor as the agent and attorney of Lessee and
hereby substitutes the Lessor as agent and attorney of the
Guarantor pursuant to Section 15.3 of the Sublease, with full
power and authority, at any time while the Lessee is obligated to
deliver possession of any Items of Equipment to Lessor, to demand
and take possession of such Item in the name and . on behalf of the
Lessee from whosoever shall be at the time in possession of such
Item. :

15.4 Notwithstanding the provisions of Section 15 hereof
it is expressly understood and agreed that the obligation of the
Lessee to conply with the provisions of said Section 15 shall be
required to be performed only to the extent that similar pro-

visions in Section 15 of the Sublease are performed by the Guarantor.

Section 16. Assignments by Lessor.

This Lease and all rent and other sums due and to become due
hereunder and other rights of the Lessor hereunder have been
assigned to the respective Manufacturers of Items of Equipment
subject hereto pursuant tc Section 14 of the Conditional Sale
Agreements, and all rent and other sums due and +to become due
hereunder shall be paid by wire transfer of Federal funds to the
Assignee at such bank or trust company in the United States of
America as the Aassignee shall. from time to time specify in
writing. Without limiting the foregoing, the Lessee further

~acknowledges and -agrees that (i) the rights of the Assignee in

and to the sums payable by the Lessee under any provisions of
this.-“7Lease shall not be subject to any abatement whatsoever, and
"spa;l not be subject to any defense, set-off, counterclaim or
recoupment whatsoever whether by reason of or defect in Lessor's
title, or.any interference from whatsoever cause (other than from
a wrongful act of the Assignee) in the use, operation or
possession of the Equipment or any part thereof, or any damage to
or 1loss orx destruction of the Equipment or any part thereof, or
by reason of any other indebtedness oxr liability, howsoever .and
whenever arising, of the Lessor to the Lessees or to any other
person, firm or corporation or to any governmental authority or
for any cause whatsoever, it being the intent hereof that, except
in the event of a wrongful act on the part of the Assignee, the
Lessee, subject to Section 17.2 hereof, shall be wunconditionally
and absolutely obligated to pay the Assignee all of the rents and
other sums which are the subject matter of the assignment, and
(ii) the Assignee shall have +the sole right +to exercise all
rights, privileges and remedies (either in its own name or in the
name of the Lessor for the use and benefit of the Assignee) which
by +the terms of this. Lease are permitted or provided to be
exercised by the Lessor. .
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Section 17. Assignments by Lessee; Use and Possession.

17.1. BAssignment of Sublease. To further secure the payment
of the full amount of the Fixed Rental and all other payments as
herein provided and for the performance of the Lessee's
obligations herein contained, the Lessee hereby assigns,
transfers and sets over unto the Lessor, and grants a security
interest in, all +the Lessee's . right, title and interest, as
lessor under the Sublease, together with all rights, powers and
privileges, and all other benefits of the Lessee as lessor under
the sSublease, including, without limitation, except as
hereinafter provided, the immediate right to receive and collect
all rentals and profits and other sums payable to or receivable
by the Lessee under oxr pursuant to the provisions of the
Sublease, and the right to make all waivers and agreements, to
give all notices, consents and releases, to take all action upon
the happening of an Event of Default under the Sublease and to do
any and all other things whatsoever which the Lessee, as lessor,
is or may become entitled to dJdo under the Sublease. In
furtherance of the foregoing assignment, the Lessee hereby
irrevocably authorizes and empowers the Lessor, in its own name,
or in the name of its nominee, or in the name of the Lessee, or
as its attorneys, to ask, demand, sue for, collect and receive
any and all sums to which the Lessee is or may become entitled
under the Sublease and to enforce compliance by the Guarantor

with all the terms and provisions of the Sublease. The Lessee
further agrees +to notify promptly the Lessor of any Event of
Default under the Sublease of which 1t has notice. This

assignment being made only as security shall not subject the
Lessor to, or transfer, or pass, or in any way affect or modify,
the 1liability of +the Lessee. as lessor under the Sublease, it
being understood a.ad agreed that notwithstanding this assignment,
or any subsequent assignment, all obligations of +the Lessee to
the Guarantor, as lessee, under the Sublease, shall be and remain
enforceable by the Guarantor, - its successors and assigns,
against, and only against, the Lessee. Further, the Lessee
covenants and agrees that it will perform all of its obligations
to be performed under the terms of +the Sublease, and hereby
irrevocably authorizes and empowers the Lessor, in its own name,
or in the name of its nominee, or in the name of the Lessee, as
its attorney, on the happening of any failure by the Lessee to
perform or cause to be performed, any such obligation. The
Lessor hereby agrees with the Lessee that the amount of any such
payments of Fixed Rental or of Casualty Value under the Sublease
which are in excess of any payments of the Fixed Rental or of
Casualty Value, as the case may be, due and payable hereunder are
not assigned hereby and shall be released by the Lessor to or
upon the order of the Lessee. Upon the full discharge and
satisfaction of the full amount of the Fixed Rental, and all
other payments as herein provided and the performance of all of
the ILessee's obligations herein contained, the assignment made

15

.



hereby and all rights herein assigned to the Lessor shall cease
and terminate, and all estate, right, security title and interest
of the Lessee granted, assigned, transferred.or set over pursuant
to this Section 17.1 in and to the Sublease shall revert to the
Lessee,

17.2. Limitation of Lessee's Obligation. Notwithstanding any
other pxoviéiéﬁ“é? this Lease, it is understood and agreed by the /
Lessor that all amounts payable by the Lessee under_and pursuant
to this Lease (other than amounts payable under Section 2.1(d})),
shall be payable only from and out of the Equipment, t?e Sublease
and the sums payable thereunder and the obllgatlop of the
Guarantor thereunder; and the Lessor agrees that it w;}l look
solely to the Equipment, Sublease and Guarantor and that 1tlsh§ll
have no claim or xight +to proceed against the Lessee 1n 1ts
individual corporate capacity, ©r any incorporator or ary past,
present or future subscriber to the capital stock of, -or
stockholder, officer or director of, the Lessee. The 'Legsqr by
the acceptance of this Lease waives and releases the llabll%ty of
the Lessee in its individual corporate capacity, and any and all
present or future subsidiaries, parents, or affiliates thereof and any .
incorporator or any past, present or future subscriber +to - the
capital stock, or stockholder, officer or director of the Lessee,
and agrees to 1look solely to the Equipment and its rights
hereunder, the sums due and to become due under the Sublease and
the obligation of the Guarantor thereunder, for the payment of
the Fixed Rental and all other payments and obligations as herein
provided.. It is further provided, understcod and agreed that
any obligation which Lessec may have or any act which Lessee may be
required to perform under this Equipment Lease shall be performed
by the Lessee only to the extent the Guarantor performs a similar
act or undertaking pursuant to the Subleac:. ‘

-

17.3. Lessee's Rights to the Equipment. Subject always to
‘the provisions of, and to the rights of the Manufacturers under
the Conditional Sale Agreements, so long as the Lessee shall not
be in default under this Lease, the Lessee shall be entitled to
the possession and use of the Equipment in accordance with the
terms of +this Lease, but, without the prior written consent of
the Lessor, the Lessee shall not assign, transfer or encumber its
leasehold interest under this Lease in any of the Equipment. The
Lessee shall not, without the prior written consent of +the
Lessor, part with the possession or control of, or suffer or
allow to pass out of its possession or control, any of the

Equipment, except to the extent permitted by the provisions of
Section 17.2 of the Sublease.

17.4, Merger, Consolidation or Acquisition of Lessece.
Nothing in this Section 17 shall be deemed to restrict the right
of Lessee to assign or transfer its leasehold interest under this
Lease in the Equipment or possession of the Equipment to any
corporation (which shall have duly assumed +the obligations
hereunder of Lessee) into or with which the Lessee shall have
become merged or consolidated or which shall have acquired the

property of Lessee as an éntirety or substantially as an
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entirety; provided that such assignment or transfer shall not
result in any Event of Default hereunder.

Section 18. Opinion of Lessee’s Counsel.

On or prior to the Closing Date first occur;ing un@er any of
the Conditional Sale Agreements, the Lessee will dellvgr.to the
Agent such number of counterparts of the written opinion of
counsel for the Lessee as the 2aAgent may reasonably request,
addressed to the Lessor and the Agent, in scope and substance
satisfactory to the Lessor and the Agent to the effect that:

‘(a) The Lessee 1is a corporation legally incorporated
and validly existing, in good standing, undex the laws of the
State of Alaska;

(b) The Lessee has the corporate or other power and
authority to own 1ts property and carry on its bu§1ness as
now being conducted and to carry out the terms of this Lease
and the Sublease;

(c) This Lease and the Sublease have each been duly
authorized, executed and delivered by the Lessee and

. constitute the wvalid, legal and binding agxeemepts of the

Lessee enforceable in accordance with their respective terms;

(8) No approval, consent of, or f£iling with, any public
regulatory body (except compliance with reporting requirements
of state and Federal securities laws) is required with respect

to the entering into or performance by the Lessee of this
Lease or the Sublease; '

(e) The execution and delivery by the Lessee of +this
Lease and the Sublease do not violate any provision of any
law, any order of any court or governmental agency, the
Charter or By-laws of the Lessee, or any indenture,
agreement, or other instrument to which the Lessee is a party
or by which it, or any of its property is bound, and will not
be in conflict with, result in the breach of, or constitute
(with due notice and/or lapse of time) a default under any
such indenture, agreement or other instrument, or result in.
the creation or imposition of any lien, charge or encumbrance
of any nature whatsoever upon any of the property or assets

of the Lessee, except upon the leasehold estate of the Lessee
hereunder; and Co

(f) As to any other matter which +the ILessor or the
Agent shall reasonably request.
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Section 19. Interest on Qverdue Rentals and Amounts Paid By
: Lessor.

Anything to the contrary herein contained notwithstanding,
any nonpayment of rentals due hereunder, or amounts expended by :
the‘ Lessor on behalf of +the Lessee, shall result in the ;
additional obligation on the part of the Lessee to pay an amount E
equal to 12% per annum {(or the lawful rate, whichever is less) on '
the' overdue rentals and amounts expended for the period of time
during which they are overdue or expended and not repaid provided
however that the obliigation c¢f the Lessee to comply with the
provisions of this Section 18 shall be operative only to the extent
that the similar provisicns of Section 19 of the Sublease are
complied with by the Guarantor.

Section 20. Miscellaneous.

20.1. Notices. Any notice required or permitted to be given
by either party hereto to the other shall be deemed to have been
given when deposited in the United States certified mails, first

class postage prepaid, addressed as follows:

If to the Lessor: Milwaukee Land Company

Room 746

Union Station

Chicago, Illinois 60606

Attention: Vice President
and Comptroller

¢

If to the Lessee: Alaska Intérnational Industries, Inc.
P. 0. Box 3020 .
Fairbanks, Alaska 99701

or addressed to either party at such other address as such party
shall hereafter furnish to the other party in writing.

20.2. Execution in Counterparts. This Lease, and any lease |
supplemental hereto, may be executed in several counterparts,
each of which so executed shall be deemed to be an original and

in each case such counterparts shall constitute but one and the
same instrument. o
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20.3. Law Governing. This Lease shall be construed in
accordance with the laws of Illinois; provided, however, that the
parties shall be entitled +to all rights conferred by any
applicable federal statute, rule or regulation.

20.4. Required Consents. On or prior to each Closing Date
under any and ail of the Conditional Sale Agreements, the Lessor
will deliver to the Lessee the written consent of each Manufacturer
and the Agent to the execution of this Equipment Lease and the
Sublease in lieu of the eqguipment lease and sublease set forth
in Annex I and Annex II to the Conditional Sale Agreements.
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State of Illinois }
: ss
County of Cook )
On this 3r9 day of September, 1974, . before me personally
appeared WE R, F, KRATOCHWILL , to me personally known, who

being by me duly sworn, says that he is a Vice President of
Milwaukee Land Company, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he
acknowledged that +the execution of the foregoing instrument was
the free act and deed of said corporation.

B - .Notary Public

;
.
( -

N P

Seal) X

My Commission Expires:

APR 23 1915

District of Columbia

sSS

Now gg

On this 4%5{' day of September, 1974, pefore me personally
avpeared d%% V2 . to me personally known, who being
by me duly swor#, ays  that he is a Vice President of Alaska
International Industries, Inc., that one of the seals affixed +to
the foregoing instrument is - the corporate seal of said
corporation, that said instrument was signed and sealed on behalf
of said corporation by authority of its Bcard of Directors, and
he acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation.

Fodys # A2 o
é// .Ngfary Public

(Seal)

My Commission Expires:
D7 /7192

o . ~ Nz
- — o

o

=

=

= 20
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SCHEDULE A
to Eq&imﬁent Eease
4 between s
MHLWAUKEE 'LAND COMPANY

and

ALASKA INTERNATIONAL INDUSTRIES, INC.

: Bescriplion of

) Manufacturer _ Equipment
Paccar Inc ' 80 507

100-ton

box cars

Paccar Inc 40 60
70-ton
high cube
box cars

Thrall Car Manufacturing Company 50 56’8
: X bulkhead

flat cars
“United States Railway 70 50’
Manufacturing Company V70-ton
) ' box cars
Pullman Standard Division 5 60’
Puliman Incorporated 100-ton’
high cube
box cars
General Motors Corporation _ 10 GP-38
(Electro-Motive Division) X 2,000 H.P.
Locomotives
General Electric Company 8 U-30-C
« 3,000 H.P.
Locomotives

Railroad’s
Road Numbers

4,400- 4,479

s

4,213- 4,252

-67,200-67,249

50,500-50,569

4,171- 4,175

356- 365

5,651- 5,658

i
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SCHEDULE B
to Equipment Lease
between |
MILWAUKEE LAND COMPANY, LESSOR
and
ALASKA INTERNATIONAL INGUSTRIES, INC.

SCHEDULE OF CASUALTY VALUE

The Casvalty Value of an Item of Equipment payable on any Fixed Rental payment date shall
mean an amount equal to the per cent of the Purchase Price (as defined in the Conditional Sale Agree-
ments) of such item set forth opposite such payment date below, together with the payment of Fixed
Rental in respect of such Item payable on such date:

Percentage of Percentage of

Purchase Price Purchase Price

(as defined in (as defined in

the Conditicnal the Conditional

Sale Agreements) . . Sale Agrcements)
Fixed Rental Payable as Fixed Rental Payable as

Payment Date Casualiy Value Payment Date Casualty Value

January 2, 1975 ... .. ... ... 94.8315% QOctober 1, 1982 ............ 70.1599%
Aprit 1, 1975 Lol 94,6864 January 1, 1983 ... ... .. .... 68.8335
July 1, 1975 R TI 94.4742 April 1, 1983 ... ..o 67.4412
Qctober 1, 1975 . ... ..... ©94.1932 July 1, 1983 ...l 65.2805
January 1, 1976 ............ 93.8970 October 1, 1983 ............ 63.0610
April 171976 ... ... ... 93.5385 January 1, 1984 ............ 62.9862
July 1, 1976 ... ..., 93.1166 April 1, 1984 ... ....... 61.4517
October I, 1976 . ........... 92.6300 July 1, 1984 ... ..., 59.8449
January 1, 1977 ... ... ... 92.1419 October 1, 1984 ............ 58.1635
April 1, 1977 ... oL 91.5911 - January 1, 1985 ............ 56.5586
July 1, 1977 ... .. 90.9763 April 1, 1985  ............ 54.8786
October I, 1977 ............ 90.3069 July 1, 1985 e 53.1211
January 1, 1978 ...... ... ... 89.6557 October 1, 1985 ............ 51.2763
Aprit |, 1978 ... L. 88.9523 January I, 1986 ............ 49.5350
July 1, 1978 ... oL 88.1961 April 1, 1986 ... ... . ..., 477054
October 1, 1978 ............ 87.3947 July 1, 1986 ... ......... 45.7920
January 1, 1979 ............ - 86.5989 October 1, 1986 ............ 43.7930
Aprl 1, 1979 .. ..ol 86.3359 January 1, 1987 ............ 41.8957
July I, 1979 .. ... ... 84.8633 April 1, 1987  ............ 399109
October 1, 1979 ... ......... 83.9110 July 1, 1987 ..., ... ..... 37.8360
Januacry 1, 1980 ............ 82.9900 October 1, 1987 ............ 35.6678
April 1, 1980 ... . ..., 82.0023 - Japuary 1, 1988 ............ 33.6162
July 1, 1980 ... .. ... 80.9781 April 1, 1988  ............ 31.4675
October 1, 1980 .. .......... 79.8839 July 1, 1988 ... ... ... 29.2186
Januvary- I, 1981 ... ......... 78.8285 October 1, 1988 ............ 26.8666
April 1, 1981 ... ... ..., 77.7149 January 1, 1989 ............ 24.6446
July 1, 1981 ... ... 76.5389 April 1, 1980 . ......... L. 223148
October 1, 1981 ............ 75.3018 July 1, 1989  ............ 19.8739
January 1. 1982 e 74.1114 October 1, 1989 ............ 17.3178
April 1, 1982 ... ... ..., 72.8589 January 1, 1990 ............ 15.0000

July 1, 1982 ..., - 71.5420



SCHEDULE C

REQUEST FOR RULING

éommissioner of Internal Revenue
Internal Revenue Service
Washington, D.C. 20224

‘Attention: Corporation Tax Branch-
Income .Tax Division: T.I.C.

Re: Chicago, Milwaukee, St. Paul and
: Pacific Railroad Company
e L (I.D. No. 36-6000639)
‘ : ‘ ' Milwaukee Land Company
(I.D. No. 36-1487580)
Alaska Internatlonal Industries, Inec.
(I D No-. :

Dear Sir;

Chicago, Milwaukeé, St. Paul and Pacific Railroad

- Company, Milwaukee Land Company and Alaska International

Industries, Inc. respectfully request rulings as to the income
tax consequences of the transactions described below.

~Parties, Documents
and Transactions

‘Chicago, Milwaukee, St. Paul and Pacific Railroad
Company, (hereinafter referred to ‘as "Milwaukee Road") was
incorporated under the laws of Wisconsin in March, 1927
and is ‘a subsidiary of the Chicago Milwaukee Corporation.
The company's executive offices are located at 516 West
Jackson Blvd., Chicago, Illinois 60606. Milwaukee Road's
Principal business activity is the operation of an interstate
railroad providing both freight and commuter services.
Milwaukee Road and its subsidiaries file a consolidated
U.S. corporate income tax return with its parent, Chicago Milwaukee
Corporation on a calendar year basis with the Internal Revenue
Service Center, 2306 East Bannister Road, Kansas City, Missouri 6417

Milwaukee Land Company (hereinafter referred to
as "Land Co.") was incorporated under the laws of Iowa on
September 14, 1881, and is a wholly owned subsidiary of
Milwaukee Road. The offices of Land Co. are located. at 516
West Jackson Blvd., Chicago, Illinois 60606. Land Co. is
primarily engaged in the business of buying, selllng, leasing,
and managlng industrial sites and timberland.
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Alaska International Industries, Inc. (hereinafter referred
to as "Alaska") was incorporated under the laws of Alaska in November,
1973. Its principal executive offices are located at Fairbanks
Intelnatlonal'Alrport, P.O.Box 3029, Ealrbanks, Alaska 99701. Alaska
is a holding company whose principal operatlng subsidiaries are en-
gaged in the airline and trucking business.

Land Co. will purchase the following equlpment
from the designated manufacturers, all of whom are unrelated
third partles '

Description Quantity Builder
50' 100-ton Box Cars o 80 Paccar
60' 70-ton High Cube Box Car 40 Paccar
56'8" Bulkhedad Flat Car 50 , Thrall
50' 70-ton Box Car 70 U.S. Railway Equlpment C
60' 100-ton High Cube Box Cars 5 ~ Pullman Standard
GP-38 Locomotive (2000 HP) 10 EMD
U30C Locomotive (3000 HP) 8 GE

The total purchase price of this equipment will be
approximately $12 million. The cost of the equipment will
be financed through conditional sales agreements between
Land Co. and the manufacturers. Land Co. is fully liable
with respect to each debt; that is, each manufacturer's
security interest is not limited to the equipment it sells
to Land Co. Milwaukee Road is the guarantor of
the conditional sales payments.

Each manufacturer will assign its right, securlty
‘title and interest under its conditional sales agreement to
the American National Bank and Trust Company of Chicago
(hereinafter referred to as "American"). A commitment between'
American (as agent for certain investors) and Land Co. for
the lending of funds to purchase the equipment from the
manufacturers was entered into on August 1, 1974

Under the a831gnment Amerlcan will pay the manufacturers
the total purchase price of the equlpment upon delivery to
and ‘acceptance by Milwaukee Road.. Land Co. will then be
obllgated to pay American for the equipment according to the
same payment schedule as in the manufacturer's conditional
sales contracts. American, in turn, will transfer such
Payments to the investors originally supplying the funds
for payment to the manufacturers.

Land Co. will be requlred to pay the manufacturers 20%
of the purchase price of the equipment on the closing date.
Land Co. will then be required to pay American (as assignee
from the manufacturers) the remaining 80% in sixty {(60) equal
1nsta11ments on each January 1, April 1, July 1,

and October 1, commencing April 1, 1975. Interest at the rate
of 11% on the unpaid balance will also be due to American.
on those dates.
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If the equipment is delivercd prior to November 11, 1974
jnterest from the closing date to November 11, 1974 will be due on
that date at the rate of 120% of the minimum commercial
lending rate of Continental Illinois National Bank and Trust
Company of Chicago as in effect from time to time during such
period computed on the conditional sales contract indebtedness
sti11 due to American. From November 11, 1974 to January 2, 1974
interest on this amount will acerue at a rate of 11% per
annum payable January 2, 1975. For equipment delivered
between November 11, 1974 and January 2, 1975, interest on
the conditional sales contract indebtedness will accrue at
a rate of 11% per annum payable January 2, 1975.

) When Land Co. pays -the full indebtedness, in .
respect to the purchase price of the eguipment plus all
interest expense to American, it will receive full unencumbered
title to the equipment. :

The equipment will be leased by Land Co..,to Alaska
for fifteen (15) years starting January 2, 1975. To the extent
any equipment is delivered prior to January 2, 1975, it will be
leased immediately to Alaska and be subject to interim rentals
defined in (b) below. Under the lease, Alaska will make three
(3) guarterly rental payments on each April 1, July 1, and
October 1, commencing April 1, 1975, in the amount of 2.745995%
of the total purchase price of the equipment and fifty seven (57)
payments on each January 1, April 1, July 1, and October 1,
commencing January 1, 1976 in the amount of 2.810381% of the
total purchase price of the equipment. In addition, Alaska is
contingently liable for the following additional rental payments
which will be due upon certain conditions being fulfilled:

a. Additional payment of 3.68% of the total
‘purchase price of the equipment is due
upon the later of July 1, 1875 (or
October 1, 1975 depending on the financial
position of Alaska) or the receipt of a
favorable ruling from the Internal Revenue
Service that Land Co. can pass through the
Investment Tax Credit to Alaska pursuant
to Section 48 (4) (1) of the Interxrnal
Revenue Code; '

b. An interim rental for any equipment received
prior to January 2, 1975, in an amount
equivalent to the interest payments due from
Land Co. to Ameérican under the Conditional
Sales Agreements; this amount is payable on
January 2, 1975.

During the term of the lease, the equipment will
remain ?he property of Land Co. with title being retained
by American, as assignee from the manufacturers solely
for sgcurity purposes under the conditional sales agreement.
Alaska is required,) by the terms of the lease, to have '
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attached to the equipment a deéesignation that the equipment is
"subject to a Security Interest recorded with the I.C.C."

for purposes of protecting American's interest. Alaska agrees
to maintain the equipment in good repair (ordinary wear and
tear excepted) and return it to Land Co. at the end of the
lease period. The lease agreement provides for no option

to renew and no option to purchase the leased equipment.

Alaska, in turn, will sublease the equipment
to Milwaukee Road for fifteen (15) years starting January 2, 1975.
Milwaukee Road will make sixty (60) quarterly rental payments
to Alaska in the amount of 2.745995% of the total equipment
purchase price, the first payment of which will be due on
April 1, 1975, Milwaukee Road may also be liable for these
additional rental payments upon the condition being fulfilled;
to the extent any edqguipment is delivered prior to January
2, 1975 it will be leased immediately by BAlaska and in turn
subleased to Milwaukee and be subject to interim rental as
defined in (a) below. .

a. An interim rental for any equipment received
prior to January 2, 1975 one payment due
January 2, 1975 in an amount equivalent to
the rent due from Alaska to Land Co. for this
early delivery. This amount is the interest
expense due under the manufacturer's con-
ditional sales contracts from Land Co. to
American.

A schedule of payments to be made under the lease
and sublease is shown below, assuming no payments for early
delivery of eqguipment:
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_ Alaska to Milwaukee Road
Date Land Co. to Alaeka .
(Percentage of total purchase price of equipment

July 1, 1975 or
later according o
to agreement 3.68%% |

April 1, July 1 and . _
October'l, 1975 . ' 2.745995% 2.745995%

January 1, 1976 to
January 1, 1990 (quarterly) 2.810381% 2.74599§%

¥The liability for this payment is contingent, as explained above.

. Under the terms of the sublease between Alaska
and Milwaukee Road, the equipment will remain the property
of Land Co. with title being retained solely for security-
" purposes -under -the conditional sales agreement by American,

as assignee from the manufacturers. Milwaukee Road is requlred

by the terms of the. agreement to have attached to the :
equipment a designation that the equipment is "subject to
a Security Interest recorded with the I1.C.C." for purposes of
protecting American's interests. Milwaukee Road agrees to
maintain the equipment in good repair (ordinary wear and tear
excepted) and return it to Alaska at the end of the lease
period. The sublease agreement provides for no option
to renew and no option to purchase the leased equipment.

It is estimated that the equipment has a useful.
life of at least twenty years. Upon the expiration of the
lease term, the equipment will have a residual value of at
least 20% of the original cost. A letter substantiating
the foregoing estimates of useful 1life and residual value are
'1nc1uded as Exhlblt Z which is attached hereto.

Land Co. will elect, under Section 48(da)(1) of the
Internal Revenue Code of 1954 and Section 1.48-4 of the Income
‘Tax Regulations, to treat Alaska as having acquired the property
at its fair market value for purposes of investment credit.

Presently, Land Co. has an investment tax credit
carryforward. A substantial question exists as to Land Co.'s
ability to fully utilize the investment tax. credit generated
from the purchase of this equipment. Therefore, Land Co.
Proposes to lease the equipment to Alaska and pass the investment
tax ecredit through to Alaska. Alaska, in turn, will then
sublease the equipment to Milwaukee Road and pass along the
benefits of the investment tax credit to Milwaukee Road in
the form of reduced rental payments if earned.

i
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"In the event that equipment is worn out, lost, stolen,
destroyed, irreparably damaged or taken or requisitioned by
any governmental authority, casualty value schedules have
been drawn up in Section 11 of the lease and sublease agreements
to compensate Land Co. and Alaska for the loss of the
equipment involved. Net of applicable Federal income taxes,
Alaska receives no benefit nor incurs any loss from a
casualty occurrence.

Under the terms- of the lease agreement, Land Co. will
reimburse Alaska in an amount determined to be the net
return equivalent of the investment tax credit lost plus
penalty and interest if Section 38 or 38(d), or both, of the.
Internal Revenue Code are substantially modified or repealed
by Congress, causing Alaska to lose 1ts right to the investment
tax credit in whole or in part.

- Draft copies of the conditional sales agreement, the
lease and sublease agreements -and the assignment agreement for
the proposed transactlons are attached.

‘Rullngs Requested

In view of the facts presented and official authorities
in this area, the taxpayers respectfully request your rulings
that at all times Alaska is a lessee and sublessor and Milwaukee
Road is a sublessee of the equipment for Federal income tax purposes,
and that the follow1ng general tax treatment will result:

&. Land Co. will be considered as the owner
and lessor of the equipment and will be able to claim
depreciation deductions under the Class Life System
in accordance with the provisions of Section 167(m)
of the Code, using a lower limit of twelve years under
Asset Guideline Class 0.25 of Revenue Procedure 72-10.

'2. Land Co. will be able to conpute. depreciation
in accordance with the methods spec1f1ed in Sectlon l67(b)(2)
or (3) of the Code.'

3. Amounts loaned by Amerlcan (as agent for
investors) pursuant to the conditional sales
agreement constitute true loans to Land Co.,
the obligation for repayment thereof is true
indebtedness, and interest on such indebtedness
will be deductible pursuant to Section 163 of the
‘'Code and the Regulations_thereunder.

4. The lease between Land Co. and Alaska is .
a bona fide lease : :

5. Land Co. will have rental income in the
amount of the payments it receives or acquires from"
Alaska pursuant to Section 61(a)(5) of the Code and

* the Regulations thereunder.

6. Land Co. will have gross income in the amount of
the 3.68% payment received in the year received or accrued.



7. Alaska will be entitled to rental deductions
for payments made or accrued to Land Co. pursuant to
Section 162(a){3) of the Code and the Regulations
thereunder during the period when such payments are
paid or accrued,

8. Alaska will be entitled fo deduct a pro-rata
portion of the 3.68% payment ratably over the 15 year term
of the lease.

o. The subleasc between Alaska and Milwaukee
Road is a bona fide lease. '

16> Alaska will have rental income in the amount of
the payments it receives or acquires from Milwaukee Road
-pursuant to Section 61(a)(5) of the Code and the
Regulations thereunder.

11. Milwaukee Road will be entitled to rental deductlons
for payments made or accrued to Alaska pursuant to :
Section 162(a)(3) of the Code and the Regulatlons

thereunder. . : _

.12.. Land Co. may elect under Sectlon 48(d)(1)
of the Code and the Regulations thereunder to have
Alaska treated, for investment tax credit purposes,
as haying acquired the equipment for an amount equal
to the fair market- vyalue of such property.

13. Upon election by Land Co. to have Alaska treated
for investment tax credit purposes as having acquired the
equipment for an amount equal to the fair market value of
such property, Alaska will be entitled to apply such
investment credit to reduce its tax liability applicable
to those periods when such equipment is delivered.

Applicable Tax Law

" The rulings requested by the taxpayers should be issued
Primarily on the authority. of Revenue Ruling 55-540, 1955-2 CB 39,
which summarizes the important considerations in determlnlng if an
agreement is to be treated as a lease for Federal income tax
purposes. In addition, the taxpayers are relying on Section 48(d)
of the Internal Revenue Code of 1954 and the Regulations )
thereuncier which pertain to investment credit property and the
election of a lessor to pass the investment tax credit on to a
lessee.

In Revenue Ruling 55-540, -the Internal Revenue Service
set forth the basic principles it follows in determining if
an agreement is to be treated as a lease or as a conditional
sales contract. The IRS stated that "whether an agreement,
which in form is a lease, is in substance a conditional
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sales contract depends upon the intent of the parti?s as )
evidenced by the provisions of the agreement, read in the light
of the facts and circumstances existing at the time the

agreement was executed. 1In ascertaining such intent, no
single test or any special combination of tests, is absolutely -
determinative...." Revenue Ruling 55-540 further goes on to

state that the follow1ng factors are considered indicative
of an intent to have a sale rather than a lease:

"(a) Portions of the periodic payments are made
°pec1flca11y applicable to an equity to be acquired by
the lessee....(Citations omitted)

"(b) The lessee will acquire title upon the payment
of a stated amount of 'rentals' which under the contract
he is required to make....(Citations omitted)

"(c¢) The total amount which the lessee is required
‘to pay for a relatively short period of use constitutes
an inordinately large proportion of the total sum
required to be paid to secure the transfer of the title..
(Citations omitted)

"(d) The agreed 'rental' payments materially exceed
the current. fair rental value. This may be indicative
that the payments include an element other than compensa-
tion for the use of property....(Citations omitted)

"(e) The property may be acquired under a purchase
option at a price which is nominal in relation to the
value of the property at the time when the option may be
exercised, as determined at the time of entering into the
original agreement, or which is a relatively small .amount
when compared with the total payments whlch are required

- to be made....{Citations omitted)

"(f) Some portion of the period payments is
specifically designated as interest, or is otherwise
readily recognizable as the equivalent of interest...."
LCltatlons omltted)

Section 48(d)(1) of the internal Revenue Code of 1954

Provides that "A person...who is a lessor of property may (at
such time, in such manner, and subject to such conditions as are
provided by regulations prescribed by the Secretary or his
.delegate) elect with respect to any new Section 38 property..-.
to treat the lessee as having acquired such property for an amount
equal to...the fair market value of such property...."

: Section 48(d)(2) and (3) 1imit the amount of the
investment tax credit available to the lessee as a result of a
Section 48(d)(1) election in the case of short-term lease
property. In order for property to be considered as short-

term lease property under Section 48(d)(4), it must be new
Section 38 property having a class life greater than fourteen

Years and being leased for a term that is less than 80% of 1ts
class life.
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Section 38 property is defined in Section 48(a)
as follows:

"(a) Section 38 Property

"(1) In general....Except as provided in this
subsection, the term ’Sectlon 38 property' means
"(A) Tangible personal property.
"(2) Property used outside the United ‘States
"(A) In general,....Except as provided in
subparagraph (B), the term 'Section 38 property'’
does not include .property whis shis used predomi-
nantly outside the United States.
"(B) Exceptions....Subparagraph (A) shall
not apply to....
"(ii) Rolling stock, of a domestic
railroad corporation subject to Part I
- : ' of the Interstate Commerce Act, which is

used within and without the United States;
- n .

The term "rolling stock" as used in Section 48(a)(2)
(B)(ii) is stated in Section 1.48-1(g)(2)(ii) of the Income Tax
Regulations as meaning"....locomotives, freight and passenger
train cars, floatlng equlpment and miscellaneous transportation
equipment on wheels,"the expenditures for which are chargeable
(or, in the case of leased property, would be chargeable)
to the equipment investment accounts in the uniform system
of accounts for railroad companies  prescribed by the Interstate
Commerce Commission...."® (Emphasis supplied)

Discussion !

As stated in Revenue Ruling 55-540, the prlnclpal
con31derat10n to be used in determlnlng if an agreement is to
‘'be treated as a lease for Federal income tax purposes is the
intent of the parties at the time the agreement is executed.
This intent is to be determined by studying the provisions
of the agreement in view of the facts and circumstances
existing at the time the parties executed the agreement.

The provisions of both the lease between Land Co.
and Alaska and the sublease between Alaska and Milwaukee
Road clearly indicate that the parties to both documents
intend the agreements to constitute leases. Under both
agreements, level rental payments are to be made, no part of
which witl be used to accumulate any equity in the equipment
for either Alaska or Milwaukee Road and no part of which
will be considered as the peyment of interest. The agreements
do not provide for any transfer of title to the equipment.
Most significantly, neither of the agreements contains an
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‘oﬁtion to renew or an option to purchase the leased equipment.
" The equipment at all times will remain the prope?ty of Land
Co. Land Co. is to regain possession of the equipment at
the end of the lease period. Neither Alaska nor Milwaukee
Road will bave any legal interest in the equipment upon the
expiration of the lease and sublease.

L 2N

The amounts reccived by Land Co. under the terms
of the lease, will represent a charge for the use of the
equipment by Alaska and will be rental income to Land Co,
subject to tax under Section 61(a)(5) of the Code and the
Regulations thereunder.

In turn, amounts paid or accrued to Land Co. by
Alaska will represent rent expense to Alaska the payments -
being made for the use of the equipment rather than for any
title or equity in the equipment. Rentals paid or accrued
will_be deduetible by Alaska for Federal income tax purposes
under Section 162(a)(3) of the Code. ' : :

Likewise, under the sublease between Alaska and
Milwaukee Road, the amounts paid or accrued to Alaska
by Milwaukee Road will be rental income to Alaska under
Section 61(a)(5) and deductible rent.expense for Milwaukee
Road under Section 162(a)(3). '

Further, Land Co., as the owner of the leased
equipment, will be entitled to the depreciation deductions
on the property pursuant to Section 167 of the Code and the
Regulations thereunder. '

Having a valid lease, Land Co. and Alaska will

qualify as 1eséor and lessee, respectively, for purposes of
Section 48(d)(1). : : : , _

Further, the lease between Land Co. and Alaska is
not a lease of short-term lease property as defined in Section 48
(a)(4) of the Code and the Regulations thereunder since the
term of ‘the lease agreement is equal to 80% of the class 1ife
of the property; the lease term is fifteen (15) years and the
class 1ife of the equipment, -according to Revenue Procedure 72-10,
is fifteen (15) years. Since the lease is not a lease of ’ '
.fhort-term lease property under Section 48(d)(4), 100% of the
fair market value of the equipment may be passed through to

Alaska by means of an election under Section 48(a)(1) of
the Code. I

(Expand to cover new rulings numbered 6-8 and 13 added abqve)
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Conclusion

The taxpayers respectifully request your rulings that
for Federal income tax purposes Land Co. 'is the owner, Alaska
is a lessee and sublessor, and Milwaukee Road is a sublessee
of the equipment of the equipment. A ruling is also requested
that Land Co. will be able to treat Alaska as the purchaser
for purposes of the investment tax credit with respect to
the equipment pursuant to.a timely and proper election under
Section 48(d) of the Code. Accordingly, based upon the facts
previously stated and the documents submitted herewith,
your- response 1s hereby requested to the separate requests
‘for ruling enumerated earlier in the request.



