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210 NORTH 13TH. ST., ST. Louis, MIssouR! 63103 ¢
TEL. AREA CODE 314 ) \\
MARK M. HENNELLY \
VICE PRESIDENT AND GENERAL COUNSEL \
622-2025 s ‘\
GILBERT P. STRELINGER JAMES A. HESSE N\,
GENERAL SOLICITOR ) GENERAL ATTORNEY~—MISSOURI .
622-2022 * 622-2024
September 20, 1974 3
ROBERT H. STAHLHEBER ROBERT S. DAVIS .-
GENERAL ATTORNEY-~COMMERCE - COMMERCE COUNSEL \
622-2014 . 622-2011 . \
CHARLES P. LIPPERT DONALD E. MOLLOY
GENERAL ATTORNEY ASSISTANT GENERAL ATTORNEY
622-2021 622-2018
ROBERT W. YOST X ’ RICHARD S. M. EMRICH, 11l
GENERAL ATTORNEY ASSISTANT GENERAL ATTORNEY
622-2018 622-2013
Mr. Robert
Secretary
Interstate
Washington,
Dear Sir:
e, .
L ding pursuant: to- - =%

Sec. 20c of he Interstate Cémmérce Act\ 49 COEg;FCd.‘RegB;“
Part 1116.1 jre 10 executed counterparts\of Legeg of Ratls /
road Equipmet between the Lessor hereinayer named and

Missourf“Pagfic Railroad Company, Lessee \dated as of
September 1,/1974. \ .

. Thr Lease of Railroad Equipment tradgmitted” here-
with for filing and recording covers the follo ng/gqudp*
ment: S /

)
i

Description N,
I

E N
2000 HP Model GP38-2 EMD Locogctives,
numbered MP 2111-2120, bpth incl.' -

10 1500 HP MP5S5EMD Locomotives, Aumbered .
MP 1535-1544, both inc).

11 2250 HP Model U233 GE Locomctives,
numbered MP 2257-2267, both incl., -

The names and addresses of- the parti#s to the
transaction set forth in this instrument transmitted heref

with for filing and recording are:

\\V\ Lessor: Chase Manhattan Service QQIPOIEtion
) One Chase Manhattan Plaza
Q\ New York, New York 10015

.
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'igr.AFobe . Oswald -2~ September 20, 1974 ~_

Legt? ) Migsouri Pacific Railroad Company
210 North 1l3th Street
St. Louis, Missouri 63103

Voucher for $50 to cover filing and recording fee
is encped. -

Very truly yours,
(SIGNED) G. P. STRELINGER

Gilbert P. Strelinger

GPS
Enc

Lease of Railroad Equipment (10)
Check for $50.
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CONDITIONAL SALE AGREEMENT dated as of September 1,
1974, among the corporation named in Item 1 of Annex A hereto
(hereinafter called the Vendor or Builder as more particularly set forth
in Article 1 hereof), Missourl Paciric RAILROAD CoMPANY (here-
inafter called the Lessee), and CHASE MANHATTAN SERVICE CORPO-
RATION (hereinafter called the Vendee).

WHEREAS, the Builder agrees to construct, sell and deliver to the
Vendee, and the Vendee agrees to purchase, the railroad equipment
described in Annex B hereto ( hereinafter called the Equipment);

WHEREAS, the Lessee and the Vendee are entering into a conditional
sale agreement (hereinafter called the Other Agreement) dated as of the
date hereof with the first party named in item 6 of Annex A hereto; and

WHEREAS, the Vendee is entering into a lease dated as of the date hereof
with the Lessee in substantially the form annexed hereto as Annex C
(hereinafter called the Lease) and the Lessee is willing to guarantee to the
Vendor the due and punctual payment of all sums payable by, and the due
and punctual performance of all other obligations of, the Vendee under this
Agreement and has joined in this Agreement for the purpose of setting forth
the terms and conditions of such guaranty and making certain further
agreements as hereinafter set forth;

Now, THEREFORE, in consideration of the mutual promises, covenants
and agreements hereinafter set forth, the parties hereto do hereby agree as
follows:

ARTICLE 1. Assignment; Definitions; Additional Agreements. The parties
hereto contemplate that the Vendee will furnish that portion of the purchase
price for the Equipment as is required under subparagraph (a) of the third
paragraph of Article 4 hereof and that an amount equal to the balance of
such purchase price shall be paid to the Builder by an assignee of the
Builder’s right, title and interest under this Agreement pursuant to an
Agreement and Assignment dated as of the date hereof between the Builder
and First National Bank of Minneapolis, as agent (such Agreement and
Assignment being hereinafter called the Assignment and such agent being
hereinafter sometimes called the Assignee).
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The term “Vendor”, whenever used in this Agreement, means, before
any assignment of its rights hereunder, the party hereto which has manufac-
tured the Equipment and any successor or successors for the time being to its
manufacturing properties and business, and, after any such assignment, both
any assignee or assignees for the time being of such particular assigned
rights as regards such rights, and also any assignor as regards any rights
hereunder that are retained or excluded from any assignment; and the term
“Builder”, whenever used in this Agreement, means, both before and after
any such assignment, the party hereto which has manufactured the Equip-
ment and any successor or successors for the time being to its manufacturing
properties and business.

In case of such assignment, the Vendee will assign to the Vendor, as
security for the payment and performance of all the Vendee’s obligations
hereunder, all right, title, and interest of the Vendee in and to the Lease,
pursuant to an Assignment of Lease and Agreement in substantially the
form of Annex D hereto.

ARTICLE 2. Construction and Sale. Pursuant to this Agreement, the
Builder shall construct the Equipment at its plant set forth in Annex B
hereto, and will sell and deliver to the Vendee, and the Vendee will purchase
from the Builder and accept delivery of and pay for (as hereinafter
provided), the Equipment, each unit of which shall be constructed in
accordance with the specifications referred to in Annex B hereto and in
accordance with such modifications thereof as may be agreed upon in
writing between the Builder, the Vendee and the Lessee (which specifica-
tions and modifications, if any, are hereinafter called the Specifications).
The design, quality and component parts of each unit of the Equipment shall
conform, on the date of completion of manufacture thereof, to all Depart-
ment of Transportation and Interstate Commerce Commission requirements
and specifications and to all standards recommended by the Association of
American Railroads reasonably interpreted as being applicable to railroad
equipment of the character of such unit, and each such unit (except to the
extent, if any, referred to in Annex A hereto) will be new railroad
equipment. '

ARTICLE 3. [Inspection and Delivery. The Builder will deliver the units
of the Equipment to the Vendee at the place or places specified in Annex B
hereto (or if Annex B does not specify a place or places, at the place or
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places designated from time to time by the Vendee), freight charges, if any,
prepaid, in accordance with the delivery schedule set forth in Annex B
hereto; provided, however, that delivery of any unit of the Equipment shall
not be.made until this Agreement and the Lease have been filed pursuant to
Section 20c of the Interstate Commerce Act; provided further, that the
Builder shall have no obligation to deliver any unit of Equipment hereunder
subsequent to the commencement of any proceedings specified in clauses (c)
or (d) of Article 16 hereof or the occurrence of any event of default (as
described in Article 16 hereof), or event which, with the lapse of time
and/or demand, would constitute such an event of default.

The Builder’s obligation as to time of delivery is subject, however, to
delays resulting from causes beyond the Builder’s reasonable control,
including but not limited to acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, differences with workmen, accidents, fire,
flood, explosion, damage to plant, equipment or facilities, delays in receiving
necessary materials or delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article 3, any Equip-
ment not delivered and accepted on or prior to December 31, 1974, and
settled for pursuant to Article 4 hereof on or before the Cut-Off Date (as
defined in Article 4 hereof) shall be excluded herefrom. If any Equipment
shall be excluded herefrom pursuant to the immediately preceding sentence,
the parties hereto shall execute an agreement supplemental hereto limiting
this Agreement to the Equipment not so excluded herefrom. If the Builder’s
failure to deliver Equipment so excluded herefrom resulted from one or
more of the causes set forth in the immediately preceding paragraph, the
Lessee shall be obligated to purchase such Equipment and pay the full
purchase price therefor, determined as provided in this Agreement, if and
when such Equipment shall be completed and delivered by the Builder, such
payment to be in cash on the delivery of such Equipment, either directly or,
in case the Lessee shall arrange therefor, by means of a conditional sale
agreement, equipment trust or such other appropriate method of financing
as the Lessee shall determine and as shall be reasonably acceptable to the
Builder.

During construction, the Equipment shall be subject to inspection and
approval by the authorized inspectors of the Vendee (who may be
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employees of the Lessee) and the Builder shall grant to such authorized
inspectors reasonable access to its plant. The Builder agrees to inspect all
materials used in the construction of the Equipment in accordance with the
standard quality control practices of the Builder. Upon completion of each
unit or of a number of units of the Equipment, such unit or units shall be
presented to an inspector of the Vendee for inspection at the place specified
for delivery of such unit or units, and if each such unit conforms to the
Specifications, requirements and standards applicable thereto and if such
unit or units shall have been or are being simultaneously inspected and
accepted by the Lessee pursuant to §2 of the Lease and the certificate of
acceptance therein referred to shall have been or is simultaneously being
executed by the Lessee, then such inspector or an authorized representative
of the Vendee (who may be an employee of the Lessee) shall execute and
deliver to the Builder a certificate of acceptance (hereinafter called the
Certificate of Acceptance) stating that such unit or units have been inspected
and accepted on behalf of the Vendee and are marked in accordance with
Article 10 hereof; provided, however, that the Builder shall not thereby be
relieved of its warranty referred to in Article 14 hereof.

On delivery and acceptance of each such unit hereunder at the place
specified for delivery, the Builder shall have no further responsibility for, nor
bear any risk of, any damage to or the destruction or loss of such unit;
provided, however, that the Builder shall not thereby be relieved of its
warranty referred to in Article 14 hereof.

ARTICLE 4. Purchase Price and Payment. The base price or prices per
unit of the Equipment are set forth in Annex B hereto. Such base price or
prices, which shall include freight charges, if any, from the Builder’s plant to
the point of delivery, are subject to such increase or decrease as is agreed to
by the Builder, the Vendee and the Lessee. The term “Purchase Price” as
used herein shall mean the base price or prices as so increased or decreased.
If on any Closing Date (as hereinafter defined in this Article) the aggregate
Purchase Price of Equipment for which settlement has theretofore been and
is then being made under this Agreement and the Other Agreement would,
but for the provisions of this sentence, exceed the Maximum Purchase Price
specified in Annex A hereto (or such higher amount as the Vendee may at
its option agree to), the Builder (and any assignee of the Builder) and the
Lessee will, upon request of the Vendee, enter into an agreement excluding
from this Agreement or the Other Agreement such unit or units of
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Equipment then proposed to be settled for and specified by the Vendee, as
will, after giving effect to such exclusion, reduce such aggregate Purchase
Price under this Agreement and the Other Agreement to not more than the
Maximum Purchase Price specified in Annex A hereto (or such higher
amount as aforesaid), and the Lessee agrees to purchase any such unit or
units so excluded from this Agreement from the Builder for cash on the date
such unit or units would otherwise have been settled for under this
Agreement either directly, or, if the Builder and the Lessee shall mutually
agree, by means of a conditional sale, equipment trust or other appropriate
method of financing.

The Equipment shall be settled for in such number of groups of units of
the Equipment delivered to and accepted by the Vendee as is provided in
Item 2 of Annex A hereto (each such group being hereinafter called a
Group). The term “Closing Date” with respect to any Group shall mean
such date (not earlier than October 15, 1974 and not later than January 14,
1975, such later date being herein called the Cut-Off Date), occurring not
more than ten business days following presentation by the Builder to the
Vendee of the invoice and of the Certificate or Certificates of Acceptance for
the Equipment and written notice thereof by the Builder to the Lessee, as
shall be fixed by the Lessee by written notice delivered to the Vendee and
the Vendor at least six business days prior to the Closing Date designated
therein. The term “business days” as used herein means calendar days,
excluding Saturdays, Sundays and any other day on which banking in-
stitutions in New York, New York or Minneapolis, Minnesota, are author-
ized or obligated to remain closed.

The Vendee hereby acknowledges itself to be indebted to the Vendor in
the amount of, and hereby promises to pay in cash to the Vendor at such
place as the Vendor may designate, the Purchase Price of the Equipment, as
follows:

(a) On the Closing Date with respect to each Group an amount
equal to 31.661027% of the aggregate Purchase Price of such Group
plus the amount by which (x) the Purchase Price of all units of the
Equipment covered by this Agreement and the purchase price of the
railroad equipment covered by the Other Agreement for which settle-
ment has theretofore and is then being made, as set forth in the invoice
or invoices therefor (said invoiced prices being hereinafter called the
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Invoiced Purchase Prices), exceeds (y) the sum of $6,000,000 and any
amount or amounts previously paid or payable with respect to the
Invoiced Purchase Prices pursuant to this subparagraph (a) and
subparagraph (a) of the third paragraph of Article 4 of the Other
Agreement (said excess of clause (x) over clause (y) being hereinafter
called the Excess Amount); provided, however, that if settlement is also
being made on such Closing Date for units of railroad equipment under
the Other Agreement, the amount payable pursuant to this subparag-
raph (a) shall be that proportion of the Excess Amount which the
Invoiced Purchase Prices payable on such Closing Date under this
Agreement is of the aggregate of all the Invoiced Purchase Prices
payable on such Closing Date under this Agreement and the Other
Agreement; and,

(b) In 32 instalments, as hereinafter provided, an amount equal to
the aggregate Purchase Price of the units of Equipment for which
settlement is then being made, less the aggregate amount paid or
payable with respect thereto pursuant to subparagraph (a) of this
paragraph.

The portion of the Purchase Price payable pursuant to subparagraph
(b) of the preceding paragraph. (herein called the Conditional Sale
Indebtedness) shall be payable on each January 15 and July 15, com-
mencing July 15, 1975, to and including January 15, 1991 (or if any such
date is not a business day, on the next preceding business day), each such
date being hereinafter called a Payment Date. The unpaid balance of the
Conditional Sale Indebtedness shall bear interest from the Closing Date in
respect of which such indebtedness was incurred at the rate of 10%% per
annum and such interest shall be payable, to the extent accrued, on January
15, 1975, and on each Payment Date thereafter. The instalments of
principal payable on each Payment Date shall be calculated so that the
amount and allocation of principal and interest payable on each Payment
Date shall be substantially in proportion to the amount and allocation of
principal and interest on such Payment Date set forth in Schedule I hereto.
The Vendee will furnish to the Vendor and the Lessee promptly after each
Closing Date a schedule, in such number of counterparts as shall be
requested by the Vendor, showing the respective amounts of principal and
interest payable on each Payment Date.
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- Interest under this Agréement shall be determined on the basis of a
360-day year of twelve 30-day months.

The Vendee will pay interest, to the extent legally enforceable, at the
rate of 11%% per annum upon all amounts remaining unpaid after the same
shall have become due and payable pursuant to the terms hereof or such

" lesser amount as shall be legally enforceable, anything herein to the contrary

‘

notwithstanding.

All payments provided for in this Agreement shall be made in such coin
or currency of the United States of America as at the time of payment shall
be legal tender for the payment of public and private debts. Except as
provided in Article 7 hereof, the Vendee shall not have the privilege of
prepaying any portion of the Conditional Sale Indebtedness prior to the date
it becomes due.

The obligation of the Vendee to pay to the Vendor any amount
required to be paid pursuant to the third paragraph of this Article with
respect to any Group is specifically subject to the fulfillment, on or before
the Closing Date in respect of such Group, of the following conditions (any
of which may be waived by the Vendee, and payment by the Vendee of the
amount specified in subparagraph (a) of the third paragraph of this Article
with respect to such Group shall be conclusive evidence that such conditions
have been fulfilled or irrevocably waived):

(a) the Assignee shall have paid or caused to have been paid to
the Builder the amounts contemplated to be paid by it as provided in
Article 1 hereof and in the Assignment and the documents required by
the Assignment shall have been delivered;

(b) no event of default of the Lessee specified herein or Event of
Default of the Lessee under the Lease, nor any event which with lapse
of time and/or demand provided for herein or in the Lease could
constitute such an event of default or Event of Default, shall have
occurred and be continuing; and

(c) the Vendee shall have received (i) the opinion of counsel
required by § 15 of the Lease and (ii) such other documents as the
Vendee may reasonably request.

Notwithstanding any other provision of this Agreement (including, but not
limited to, any provision of Articles 16 and 17 hereof), it is understood and
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agreed by the Vendor that the liability of the Vendee or any assignee of the
Vendee for all payments to be made by it under and pursuant to this
Agreement, with the exceptions only of the payments to be made pursuant
to Article 20 hereof and subparagraph (a) of the third paragraph of this
Article, shall not exceed an amount equal to, and shall be payable only out
of, the “income and proceeds from the Equipment”, and such payments
shall be made by the Vendee only to the extent that the Vendee or any
assignee of the Vendee shall have actually received sufficient “income or
proceeds from the Equipment” to make such payments. Except as provided
in the next preceding sentence, the Vendor agrees that the Vendee or any
assignee of the Vendee shall have no personal liability to make any
payments under this Agreement whatsoever except from the “income and
proceeds from the Equipment” to the extent actually received by the Vendee
or any assignee of the Vendee. In addition, the Vendor agrees that the
Vendee (i) makes no representation or warranty, and is not responsible for,
the due execution, validity, sufficiency or enforceability of the Lease in so far
as it relates to the Lessee (or any document relative thereto) or of any of the
Lessee’s obligations thereunder and (ii) shall not be responsible for the
performance or observance by the Lessee of any of its agreements,
representations, indemnities, obligations or other undertakings under the
Lease; it being understood that as to all such matters the Vendor will look
solely to the Vendor’s rights under this Agreement against the Lessee and
the Equipment and to the Vendor’s rights under the Lease against the Lessee
and the Equipment. As used herein the term “income and proceeds from
the Equipment” shall mean (i) if one of the events of default specified in
Article 16 hereof shall have occurred and while it shall be continuing, so
much of the following amounts as are indefeasibly received by the Vendee
or any assignee of the Vendee at any time after any such event and during
the continuance thereof: (a) all amounts of rental and amounts in respect of
Casualty Occurrences (as defined in Article 7 hereof) paid for or with
respect to the Equipment pursuant to the Lease and any and all other
payments received under § 10 or any other provision of the Lease and (b)
any and all payments or proceeds received for or with respect to the
Equipment as the result of the sale, lease or other disposition thereof, after
deducting all costs and expenses of such sale, lease or other disposition, and
(ii) at any other time only that portion of the amounts referred to in the
foregoing clauses (a) and (b) [not including amounts paid by the Lessee to
the Vendee as reimbursement of sums paid by the Vendee on account of
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prior defaults under paragraph (a) of Article 16] as are then indefeasibly
received by the Vendee or any assignee of the Vendee and as shall equal the
unpaid portion of the Conditional Sale Indebtedness (including pre-
payments thereof required in respect of Casualty Occurrences) and/or
interest thereon due and payable on, or within six days after, the date such
amounts are required to be paid pursuant to the Lease or as shall equal any
other payments then due and payable under this Agreement; it being
understood that “income and proceeds from the Equipment” shall in no
event include amounts referred to in the foregoing clauses (a) and (b)
which were received by the Vendee or any assignee of the Vendee prior to
the existence of such an event of default which exceeded the amounts
required to discharge that portion of the Conditional Sale Indebtedness
(including prepayments thereof required in respect of Casualty Occur-
rences) and/or interest thereon due and payable on, or within six days after,
the date on which amounts with respect thereto received by the Vendee or
any assignee of the Vendee were required to be paid to it pursuant to the
Lease or which exceeded any other payments due and payable under this
Agreement at the time such amounts were payable under the Lease.
Nothing contained herein limiting the liability of the Vendee shall derogate
from the right of the Vendor to proceed against the Equipment or the Lessee
as provided for herein for the full unpaid Purchase Price of the Equipment
and interest thereon and all other payments and obligations hereunder.
Notwithstanding anything to the contrary contained in Article 16 or Article
17 hereof, the Vendor agrees that in the event it shall obtain a judgment
against the Vendee for an amount in excess of the amounts payable by the
Vendee pursuant to the limitations set forth in this paragraph, it will,
accordingly, limit its execution of such judgment to amounts payable
pursuant to the limitations set forth in this paragraph.

ARTICLE 5. Title to the Equipment. The Vendor shall and hereby does
retain the full security title to and property in the Equipment until the
Vendee shall have made all its payments under this Agreement and shall
have kept and performed all its agreements herein contained, notwithstand-
ing any provision of this Agreement limiting the liability of the Vendee and
notwithstanding the delivery of the Equipment to and the possession and use
thereof by the Vendee and the Lessee as provided in this Agreement. Any
and all additions to the Equipment (except communications, signal and
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automatic control equipment or devices having a similar use which have
been added to such unit by the Lessee, the cost of which is not included in
the Purchase Price of such unit and which are not required for the operation
or use of such unit by the Interstate Commerce Commission, the Department
of Transportation or any other applicable regulatory body), and any and all
parts installed on and additions and replacements made to any unit of the
Equipment shall constitute accessions to the Equipment and shall be subject
to all the terms and conditions of this Agreement and included in the term
“Equipment” as used in this Agreement.

Except as otherwise specifically provided in Article 7 hereof, when and
only when the Vendor shall have been paid the full indebtedness in respect
of the Purchase Price of the Equipment, together with interest and all other
payments as herein provided, and all the Vendee’s obligations herein
contained shall have been performed, absolute right to the possession of,
title to and property in the Equipment shall pass to and vest in the Vendee
without further transfer or action on the part of the Vendor. However, the
Vendor, if so requested by the Vendee at that time, will (a) execute a bill or
bills of sale for the Equipment transferring its title thereto and property
therein to the Vendee, or upon its order, free of all liens, security interests
and other encumbrances created or retained hereby and deliver such bill or
bills of sale to the Vendee at its address referred to in Article 22 hereof, (b)

execute and deliver at the same place, for filing, recording or depositing in

all necessary public offices, such instrument or instruments in writing as may
be necessary or appropriate in order then to make clear upon the public
records the title of the Vendee to the Equipment and (c¢) pay to the Vendee
any money paid to the Vendor pursuant to Article 7 hereof and not
theretofore applied as therein provided. The Vendee hereby waives and
releases any and all rights, existing or that may be acquired, in or to the
payment of any penalty, forfeit or damages for failure to execute and deliver
such bill or bills of sale or instrument or instruments or to file any certificate
of payment in compliance with any law or statute requiring the filing of the
same, except for failure to execute and deliver such bill or bills of sale or
instrument or instruments or to file such certificate within a reasonable time
after written demand by the Vendee.

ARTICLE 6. Taxes. All payments to be made by the Vendee hereunder
will be free of expense to the Vendor for collection or other charges and will
be free of expense to the Vendor with respect to the amount of any local,
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state, federal or foreign taxes (other than net income taxes, gross receipts
taxes [except gross receipts taxes in the nature of or in lieu of sales, use or
rental taxes], franchise taxes measured by net income based upon such
receipts, excess profits taxes and similar taxes) or license fees, assessments,
charges, fines or penalties hereafter levied or imposed upon or in connection
with or measured by this Agreement or any sale, rental, use, payment,
shipment, delivery or transfer of title under the terms hereof (all such
expenses, taxes, license fees, assessments, charges, fines and penalties being
hereinafter called impositions ), all of which impositions the Vendee assumes
and agrees to pay on demand. The Vendee will also pay promptly all
impositions which may be imposed upon the Equipment delivered to it or
for the use or operation thereof or upon the earnings arising therefrom or
upon the Vendor solely by reason of its ownership thereof and will keep at
all times all and every part of the Equipment free and clear of all
impositions which might in any way affect the title of the Vendor or result in
a lien upon any part of the Equipment; provided, however, that the Vendee
shall be under no obligation to pay any impositions of any kind so long as it
is contesting in good faith and by appropriate legal proceedings such
impositions and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the title, property or rights of the Vendor in or to
the Equipment or otherwise under this Agreement. If any impositions shall
have been charged or levied against the Vendor directly and paid by the
Vendor, the Vendee shall reimburse the Vendor upon presentation of an
invoice therefor, and any amounts so paid by the Vendor shall be secured by
and under this Agreement; provided, however, that the Vendee shall not be
obligated to reimburse the Vendor for any impositions so paid unless the
Vendor shall have been legally liable with respect thereto (as evidenced by
an opinion of counsel for the Vendor) or unless the Vendee shall have
approved the payment thereof.

ARTICLE 7. Maintenance; Casualty Occurrences; Insurance. The
Vendee agrees that, at its own cost and expense, it will maintain and keep
each unit of the Equipment in good order and repair.

In the event that any unit of the Equipment shall be worn out, lost,
stolen, destroyed, or irreparably damaged, from any cause whatsoever, or
taken or requisitioned by condemnation or otherwise (such occurrences
being herein called Casualty Occurrences), the Vendee shall, promptly after
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it shall have determined that such unit has suffered a Casualty Occurrence,
cause the Vendor to be fully informed in regard thereto. On the next
succeeding date for the payment of interest on the Conditional Sale
Indebtedness (hereinafter called a Casualty Payment Date), the Vendee
shall pay to the Vendor a sum equal to the Casualty Value (as hereinafter
defined in this Article) of such unit suffering a Casualty Occurrence as of the
date of such payment and shall file, or cause to be filed, with the Vendor a
certificate setting forth the Casualty Value of such unit. Any money paid to
the Vendor pursuant to this paragraph shall be applied to prepay without
penalty or premium, ratably in accordance with the unpaid balance of each
instalment, the Conditional Sale Indebtedness and the Vendee will promptly
furnish to the Vendor and the Lessee a revised schedule of payments of
principal and interest thereafter to be made, in such number of counterparts
as the Assignee may request, calculated as provided in the fourth paragraph
of Article 4 hereof.

Upon payment by the Vendee to the Vendor of the Casualty Value of
any unit of the Equipment having suffered a Casualty Occurrence, absolute
right to the possession of, title to and property in such unit shall pass to and
vest in the Vendee, without further transfer or action on the part of the
Vendor, except that the Vendor, if requested by the Vendee, will execute
and deliver to the Vendee, at the expense of the Vendee, an appropriate
instrument confirming such passage to the Vendee of all the Vendor’s right,
title and interest in such unit, in recordable form, in order that the Vendee
may make clear upon the public records the title of the Vendee to such unit.

The Casualty Value of each unit of the Equipment suffering a Casualty
Occurrence shall be deemed to be that portion of the original Purchase Price
thereof remaining unpaid on the date as of which such Casualty Value shall
be determined (without giving effect to any prepayment or prepayments
theretofore made under this Article with respect to any other unit), plus
interest accrued thereon but unpaid as of such date. For the purpose of this
paragraph, each payment of the Purchase Price in respect of Equipment
made pursuant to Article 4 hereof shall be deemed to be a payment on each
unit of the Equipment in like proportion as the original Purchase Price of
such unit bears to the aggregate original Purchase Price of the Equipment.

The Lessee will at all times prior to the payment of the full in-
debtedness in respect of the Purchase Price of the Equipment, together with
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interest thereon and all other payments required hereby, at its own expense,
cause to be carried and maintained property insurance in respect of the
Equipment at the time subject hereto, and public liability insurance, in
amounts and against risks customarily insured against by railroad companies
in respect of similar equipment, and in any event comparable in amounts
and against risks insured against by the Lessee in respect of similar
equipment owned by it. The proceeds of such insurance shall be payable to
the Vendor, the Vendee and the Lessee as their interests may appear. All
policies of insurance shall provide that the interests of the Vendor there-
under shall not be rescinded, impaired or invalidated by any act or neglect
of the Lessee, and shall further provide for a thirty-day minimum written
cancellation notice to the Vendor. The Lessee agrees to furnish to the
Vendor concurrently with the commencement of the term of the Lease and
at least annually thereafter certificates or other evidence of compliance by
the Lessee with the provisions of this paragraph.

Any insurance proceeds or condemnation payments received by the
Vendor in respect of units suffering a Casualty Occurrence shall be deducted
from the amounts payable by the Vendee to the Vendor in respect of
Casualty Occurrences pursuant to the second paragraph of this Article. If
the Vendor shall receive any insurance proceeds or condemnation payments
in respect of such units suffering a Casualty Occurrence after the Vendee
shall have made payments pursuant to this Article without deduction for
such insurance proceeds or condemnation payments, the Vendor shall pay
such insurance proceeds or condemnation payments to the Vendee. All
insurance proceeds or condemnation payments received by the Vendor in
respect of any unit or units of Equipment not suffering a Casualty Occur-
rence shall be paid to the Vendee upon proof satisfactory to the Vendor that
any damage to such unit in respect of which such proceeds were paid has
been fully repaired.

ARTICLE 8. Obligations of Lessee. The Lessee, for value received,
hereby unconditionally guarantees to the Vendor by endorsement (through
its execution hereof) the due and punctual payment of that portion of the
Purchase Price of the Equipment payable pursuant to subparagraph (b) of
the third paragraph of Article 4 hereof and interest thereon, and the due and
punctual performance of all obligations of the Vendee under this Agreement
and unconditionally guarantees to the Vendor that all sums payable by the
Vendee under this Agreement (except for the sums payable by the Vendee
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pursuant to subparagraph (a) of the third paragraph of Article 4 hereof),
will be promptly paid when due, together with interest thereon as herein
provided, whether at stated maturity or by declaration or otherwise, and in
case of default by the Vendee in any such obligations or payments the
Lessee agrees punctually to perform or pay the same, irrespective of any
enforcement against the Vendee of any of the rights of the Vendor
hereunder.

The Lessee hereby agrees that its obligations hereunder shall be
unconditional (and shall not be subject to any defense, setoff, counterclaim
or recoupment whatsoever), irrespective of the genuineness, validity, regu-
larity or enforceability of this Agreement or any other circumstance which
might otherwise constitute a legal or equitable discharge of a surety or
guarantor and irrespective of the last paragraph of Article 4 hereof or any
other circumstances which might otherwise limit the recourse of the Vendor
to the Vendee. The Lessee hereby waives diligence, presentment, demand
of payment, protest, any notice of any assignment hereof in whole or in part
or of any default hereunder and all notices with respect to this Agreement
and all demands whatsoever hereunder. No waiver by the Vendor of any of
its rights hereunder and no action by the Vendor to enforce any of its rights

hereunder or failure to take, or delay in taking, any such action shall affect

the obligations of the Lessee hereunder.

In the event that the Lessee shall make any payments to the Vendor on
account of its guaranty hereunder, the Lessee hereby covenants and agrees
that it shall not acquire any rights, by subrogation or otherwise, against the
Vendee or with respect to any of the units of the Equipment by reason of
such payments, all such rights being hereby irrevocably released, discharged
and waived by the Lessee; provided, however, that after the payment by the
Lessee to the Vendor of all sums payable under this Agreement, the Lessee
shall, by subrogation, be entitled to the rights of the Vendor against the
Vendee by reason of such payment, to the extent, but only to the extent, that
the Vendee has received “income and proceeds from the Equipment” (as
defined in Article 4 hereof) and has not applied amounts equal to such
income and proceeds to the payment, in accordance with this Agreement
and subject to the limitations contained in the last paragraph of said Article
4, of sums payable by the Vendee to the Vendor hereunder.

)
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ARTICLE 9. Reports and Inspections. On or before March 31 in each
year, commencing with the year 1975, the Vendee shall cause to be
furnished to the Vendor an accurate statement (a) setting forth as at the
preceding December 31 the amount, description and numbers of all units of
the Equipment then subject to this Agreement, the amount, description and
numbers of all units of the Equipment that have suffered a Casualty
Occurrence or are then undergoing repairs (other than running repairs) or
have been withdrawn from use pending repairs (other than running repairs)
during the preceding calendar year (or since the date of this Agreement in
the case of the first such statement) and such other information regarding
the condition and state of repair of the Equipment as the Vendor may
reasonably request and (b) stating that, in the case of all Equipment
repaired or repainted during the period covered by such statement, the
numbers and markings required by Article 10 hereof have been preserved or
replaced. The Vendor shall have the right, by its agents, to inspect the
Equipment and the Lessee’s records with respect thereto at such reasonable
times as the Vendor may request during the term of this Agreement.

ARTICLE 10. Marking of Equipment. The Vendee will cause each unit of
the Equipment to be kept numbered with the identifying number of the
Lessee as set forth in Annex B hereto, or, in the case of Equipment not there
listed, such identifying number as shall be set forth in any amendment or
supplement hereto extending this Agreement to cover such Equipment, and
will keep and maintain, plainly, distinctly, permanently and conspicuously
marked on each side of each unit, in letters not less than one inch in height,
the words “First National Bank of Minneapolis, Agent, Security Owner” or
other appropriate words designated by the Vendor, with appropriate
changes thereof and additions thereto as from time to time ‘may bé required
by law in order to protect the Vendor’s interest in the Equipment and its
rights under this Agreement. The Vendee may also mark each unit to
identify the Vendee’s interest in such unit. The Vendee will not permit any
such unit to be placed in operation or exercise any control or dominion over
the same until such markings shall have been made thereon and will replace
or will cause to be replaced promptly any such markings which may be
removed, defaced or destroyed. The Vendee will not permit the identifying
number of any unit of the Equipment to be changed except in accordance
with a statement of new number or numbers to be substituted therefor,
which statement previously shall have been filed with the Vendor and filed,
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recorded and deposited by the Vendee in all public offices where this
Agreement shall have been filed, recorded and deposited.

Except as provided in the immediately preceding paragraph, the
Vendee will not allow the name of any person, association or corporation to
be placed on any unit of the Equipment as a designation that might be
interpreted as a claim of ownership; provided, however, that the Equipment
may be lettered with the names or initials or other insignia customarily used
by the Lessee or its affiliates.

ARTICLE 11. Compliance with Laws and Rules. During the term of this
Agreement, the Vendee will comply, and will cause every lessee or user of
the Equipment to comply, in all respects (including, without limitation, with
respect to the use, maintenance and operation of the Equipment) with all
laws of the jurisdictions in which its or such lessees’ operations involving the
Equipment may extend, with the interchange rules of the Association of
American Railroads and with all lawful rules of the Department of
Transportation, the Interstate Commerce Commission and any other legisla-
tive, executive, administrative or judicial body exercising any power or
jurisdiction over the Equipment, to the extent that such laws and rules affect
the title, operation or use of the Equipment, and in the event that such laws
or rules require any alteration, replacement or addition of or to any part on
any unit of the Equipment, the Vendee will conform therewith at its own
expense; provided, however, that the Vendee may, in good faith, contest the
validity or application of any such law or rule in any reasonable manner
which does not, in the opinion of the Vendor, adversely affect the property
or rights of the Vendor under this Agreement.

ARTICLE 12. Possession and Use. The Vendee, so long as an event of
default shall not have occurred and be continuing under this Agreement,
shall be entitled, from and after delivery of the Equipment by the Builder to
the Vendee, to the possession of the Equipment and the use thereof, but only
upon and subject to all the terms and conditions of this Agreement.

The Vendee may lease the Equipment to the Lessee as permitted by,
and for use as provided in, the Lease and the Lessee may perform the Lease
according to its terms, but the rights of the Lessee and its permitted assigns
(the Lessee hereby so acknowledging) under the Lease shall be subordi-
nated and junior in rank to the rights, and shall be subject to the remedies,

"
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of the Vendor under this Agreement. The Vendee hereby agrees that it will
not exercise any of the remedies permitted in the case of an Event of Default
under and as defined in the Lease until the Vendor shall have received
notice in writing of its intended exercise thereof, and hereby further agrees
to furnish to the Vendor copies of all summonses, writs, processes and other
documents served by it upon the Lessee or served by the Lessee upon it in
connection therewith. The Lease shall not be amended or terminated
(except in accordance with its terms) without the prior written consent of
the Vendor.

The Vendee may also lease the Equipment to any other railroad
company, but only with the prior written consent of the Vendor, which
consent may be subject to the conditions, among others, that (i) such lease
shall provide that the rights of such lessee are made expressly subordinate to
the rights and remedies of the Vendor under this Agreement, (ii) such lessee
shall expressly agree not to assign or permit the assignment of any unit of
the Equipment to service involving the regular operation and maintenance
thereof outside the United States of America and (iii) such lease shall be
assigned to the Vendor as security on terms consistent with those set forth in
Annex D hereto, and in any event satisfactory to the Vendor.

ARTICLE 13. Prohibition Against Liens. The Vendee will pay or
discharge any and all sums claimed by any party from, through or under the
Vendee or its successors or assigns which, if unpaid, might become a lien,
charge or security interest on or with respect to the Equipment, or any unit
thereof, equal or superior to the Vendor’s security interest therein, and will
promptly discharge any such lien, charge or security interest which arises,
but shall not be required to pay or discharge any such claim so long as the
validity thereof shall be contested in good faith and by appropriate legal
proceedings in any reasonable manner and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect the security interest of the
Vendor in or to the Equipment or otherwise under this Agreement. Any
amounts paid by the Vendor in discharge of liens, charges or security
interests upon the Equipment shall be secured by and under this Agreement.

This covenant will not be deemed breached by reason of liens for taxes,
assessments or governmental charges or levies, in each case not due and
delinquent, or undetermined or inchoate materialmen’s, mechanics’, work-
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men’s, repairmen’s or other like liens arising in the ordinary course of
business and, in each case, not delinquent.

ARTICLE 14. Indemnities and Warranties. 'The Vendee agrees to
indemnify, protect and hold harmless the Vendor from and against all
losses, damages, injuries, liabilities, claims and demands whatsoever,
regardless of the cause thereof, and expenses in connection therewith,
including but not limited to counsel fees and expenses, penalties and interest,
arising out of or as the result of the entering into or the performance of this
Agreement, the retention by the Vendor of title to or a security interest in the
Equipment, the ordering, acquisition, use, operation, condition, purchase,
delivery, rejection, storage or return of any of the Equipment, any accident,
in connection with the operation, use, condition, possession, storage or
return of any of the Equipment resulting in damage to property or injury or
death to any person during the period when title thereto remains in the
Vendor or the transfer of title to the Equipment by the Vendor pursuant to
any of the provisions of this Agreement, except however, any losses,
damages, injuries, liabilities, claims and demands whatsoever arising out of
any tort, breach of warranty or failure to perform any covenant hereunder
by the Builder. This covenant of indemnity shall continue in full force and
effect notwithstanding the full payment of the indebtedness in respect of the
Purchase Price of, and the conveyance of security title to, the Equipment, as
provided in Article 5 hereof, or the termination of this Agreement in any
manner whatsoever.

The Vendee will bear the responsibility for and risk of, and shall not be
released from its obligations hereunder in the event of, any damage to or the
destruction or loss of any unit of or all the Equipment.

The agreement of the parties relating to the Builder’s warranty of
material and workmanship and the agreement of the parties relating to
patent indemnification are set forth in Items 3 and 4 of Annex A hereto.

ARTICLE 15. Assignments. The Vendee will not (a) except as provided
in Article 12 hereof, transfer the right to possession of any unit of the
Equipment or (b) except as provided in Article 24 hereof, sell, assign,
transfer or otherwise dispose of its rights under this Agreement unless such
sale, assignment, transfer or disposition (i) is made expressly subject in all
respects to the rights and remedies of the Vendor hereunder (including,

™
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without limitation, rights and remedies against the Vendee and the Lessee)
and (ii) provides that the Vendee shall remain liable for all the obligations
of the Vendee under this Agreement. Subject to the preceding sentence, any
such sale, assignment, transfer or disposition may be made by the Vendee
without its vendee, assignee or transferee assuming any of the obligations of
the Vendee hereunder.

All or any of the rights, benefits and advantages of the Vendor under
this Agreement, including the right to receive the payments herein provided
to be made by the Vendee and the benefits arising from the undertakings of

the Lessee hereunder, may be assigned by the Vendor and reassigned by any

assignee at any time or from time to time. No such assignment shall subject
any assignee to, or relieve the Builder from, any of the obligations of the
Builder to construct and deliver the Equipment in accordance herewith or to
respond to its warranties and indemnities contained or referred to in Article
14 hereof, or relieve the Vendee or the Lessee of their respective obligations
to the Builder contained in Articles 2, 3, 4, 6, 8 and 14 hereof, Annex A
hereto and this Article 15, or any other obligation which, according to its
terms or context, is intended to survive an assignment.

Upon any such assignment, either the assignor or the assignee shall give
written notice to the Vendee and the Lessee, together with a counterpart or
copy of such assignment, stating the identity and post office address of the
assignee, and such assignee shall, by virtue of such assignment, acquire all
the assignor’s right, title and interest in and to the Equipment and this
Agreement, or in and to a portion thereof, as the case may be, subject only
to such reservations as may be contained in such assignment. From and
after the receipt by the Vendee and the Lessee, respectively, of the
notification of any such assignment, all payments thereafter to be made by
the Vendee or the Lessee under this Agreement shall, to the extent so
assigned, be made to the assignee in such manner as it may direct.

The Vendee and the Lessee recognize that it is the custom of railroad
equipment manufacturers or sellers to assign agreements of this character
and understand that the assignment of this Agreement, or of some of or all
the rights of the Vendor hereunder, is contemplated. The Vendee and the
Lessee expressly represent, for the purpose of assurance to any person, firm
or corporation considering the acquisition of this Agreement or of all or any
of the rights of the Vendor hereunder, and for the purpose of inducing such
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acquisition, that in the event of such assignment by the Vendor as
hereinbefore provided, the rights of such assignee to the entire unpaid
indebtedness in respect of the Purchase Price of the Equipment or such part
thereof as may be assigned, together with interest thereon, as well as any
other rights hereunder which may be so assigned, shall not be subject to any
defense, setoff, counterclaim or recoupment whatsoever arising out of any
breach of any obligation of the Builder with respect to the Equipment or the
manufacture, construction, delivery or warranty thereof, or with respect to
any indemnity herein contained, nor subject to any defense, setoff, counter-
claim or recoupment whatsoever arising by reason of any other indebtedness
or liability at any time owing to the Vendee or the Lessee by the Builder.
Any and all such obligations, howsoever arising, shall be and remain
enforceable by the Vendee or the Lessee, as the case may be, against and
only against the Builder.

In the event of any such assignment or successive assignments by the
Vendor, the Lessee will, upon request by the assignee, change the markings
on each side of each unit of the Equipment so as to be consistent with the
interest of such assignee in the Equipment, to the extent necessary to
conform to any requirements of the laws of the jurisdictions in which the
Equipment shall be operated. The cost of such markings in the event of an
assignment of not less than all the Equipment at the time covered by this
Agreement shall be borne by the Lessee and, in the event of an assignment
of less than all such Equipment, such cost shall be borne by such assignee.

The Lessee will (a) in connection with each settlement for the
Equipment, deliver to the assignee, at the time of delivery of notice fixing the
Closing Date for such Equipment, all documents required by the terms of
such assignment to be delivered to such assignee in connection with such
settlement, in such number of counterparts or copies as may reasonably be
requested, except for any opinion of counsel for such assignee, and (b)
furnish to such assignee such number of counterparts of any other certificate
or paper required by the Vendor as may reasonably be requested.

If the Builder shall not receive on the Closing Date the aggregate
Purchase Price in respect of all of the Equipment proposed to be settled for
on such Closing Date, the Builder will promptly notify the Vendee and the
Lessee of such event and, if such amount shall not have been previously

»n



»

21

paid, the parties hereto will, upon the request of the Builder, enter into an
appropriate written agreement with the Builder excluding from this Agree-
ment those units of Equipment whose aggregate Purchase Price shall not
have been received, and the Lessee will, not later than 90 days after such
Closing Date, pay or cause to be paid to the Builder the aggregate unpaid
Purchase Price of such units, together with interest thereon from such
Closing Date to the date of payment by the Lessee at the highest prime rate
of interest charged by any of the four New York City banks having the
largest total assets in effect on the date such payment is due.

ARTICLE 16. Defaults. In the event that any one or more of the
following events of default shall occur and be continuing, to wit:

(a) The Vendee shall fail to pay in full any sum payable by the
Vendee when payment thereof shall be due hereunder (irrespective of
any provision of this Agreement limiting the liability of the Vendee)
and such default shall continue for 10 days; or

(b) The Vendee or the Lessee shall, for more than 30 days after
the Vendor shall have demanded in writing performance thereof, fail or
refuse to comply with any other covenant, agreement, term or provision
of this Agreement, or of the Lease (other than §6, §13, §14 or §17
thereof), on its part to be kept and performed or to make provision
satisfactory to the Vendor for such compliance; or

(c) A petition for reorganization under Section 77 of the Bank-
ruptcy Act, as now constituted or as said Section 77 may be hereafter
amended, shall be filed by or against the Lessee and, unless such
petition shall have been dismissed, nullified, stayed or otherwise
rendered ineffective (but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), all the obligations of the
Lessee under this Agreement shall not have been and shall not continue
to have been duly assumed in writing, pursuant to a court order or
decree, by a trustee or trustees appointed (whether or not subject to
ratification) in such proceedings in such manner that such obligations
shall have the same status as obligations incurred by such trustee or
trustees, within 30 days after such appointment, if any, or 60 days after
such petition shall have been filed, whichever shall be earlier; or
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(d) Any other proceeding shall be commenced by or against the
Vendee or the Lessee for any relief which includes, or might result in,
any modification of the obligations of the Lessee or the Vendee
hereunder under any bankruptcy or insolvency laws, or laws relating to
the relief of debtors, readjustment of indebtedness, reorganizations,
arrangements, compositions or extensions (other than a law which does
not permit any readjustment of the obligations of the Vendee or the
Lessee under this Agreement), and, unless such proceedings shall have
been dismissed, nullified, stayed or otherwise rendered ineffective (but

then only so long as such stay shall continue in force or such -

ineffectiveness shall continue), all the obligations of the Vendee or the
Lessee, as the case may be, under this Agreement shall not have been
and shall not continue to have been duly assumed in writing, pursuant
to a court order or decree, by a trustee or trustees or receiver or
receivers appointed (whether or not subject to ratification) for the
Vendee or the Lessee, as the case may be, or for their respective
property in connection with any such proceedings in such manner that
such obligations shall have the same status as obligations incurred by
such trustee or trustees or receiver or receivers, within 30 days after such
appointment, if any, or 60 days after such proceedings shall have been
commenced, whichever shall be earlier; or

(e) The Vendee shall make or suffer any unauthorized assignment
or transfer of this Agreement or any interest herein or any unauthorized
transfer of the right to possession of any unit of the Equipment; or

(f) An event of default shall occur under the Other Agreement;

then at any time after the occurrence of such an event of default the Vendor
may, upon written notice to the Vendee and the Lessee and upon com-
pliance with any legal requirements then in force and applicable to such
action by the Vendor, (i) subject to the rights of the Lessee set forth in
Article 12 hereof, cause the term of the Lease immediately upon such notice
to terminate (and the Vendee and the Lessee each acknowledge the right of
the Vendor to terminate the term of the Lease), but without affecting the
indemnities which by the provisions of the Lease survive the termination of
its term, and/or (ii) declare (hereinafter called a Declaration of Default)
the entire unpaid indebtedness in respect of the Purchase Price of the
Equipment, together with the interest thereon then accrued and unpaid,

[\
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immediately due and payable, without further demand, and thereafter the
aggregate of the unpaid balance of such indebtedness and interest shall bear
interest from the date of such Declaration of Default at the rate per annum
specified in Article 4 hereof as being applicable to amounts remaining
unpaid after becoming due and payable, to the extent legally enforceable.
Upon a Declaration of Default, the Vendor shall be entitled to recover
judgment for the entire unpaid balance of the indebtedness in respect of the
Purchase Price of the Equipment so payable, with interest as aforesaid, and
to collect such judgment out of any property of the Vendee or the Lessee
wherever situated. The Vendee or the Lessee, as the case may be, shall
promptly notify the Vendor of any event which has come to its attention
which constitutes, or with the giving of notice and/or lapse of time could
constitute, an event of default under this Agreement.

The Vendor may, at its election, waive any such event of default and its
consequences and rescind and annul any Declaration of Default or notice of
termination of the Lease by notice to the Vendee and the Lessee in writing
to that effect, and thereupon the respective rights of the parties shall be as
they would have been if no such event of default had occurred and no
Declaration of Default or notice of termination of the Lease had been made
or given. Notwithstanding the provisions of this paragraph, it is expressly
understood and agreed by the Vendee and the Lessee that time is of the
essence of this Agreement and that np such waiver, rescission or annulment
shall extend to or affect any other or subsequent default or impair any rights
or remedies consequent thereon.

ARTICLE 17. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, subject to the rights of the Lessee
set forth in Article 12 hereof, and in compliance with any mandatory legal
requirements then in force and applicable to the action to be taken by the
Vendor, take or cause to be taken, by its agent or agents, immediate
possession of the Equipment, or one or more of the units thereof, without
liability to return to the Vendee or the Lessee any sums theretofore paid and
free from all claims whatsoever, except as hereinafter in this Article 17
expressly provided, and may remove the same from possession and use of
the Vendee, the Lessee or any other person and for such purpose may enter
upon the premises of the Vendee or the Lessee or any other premises where
the Equipment may be located and may use and employ in connection with
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such removal any supplies, services and aids and any available trackage and
other facilities or means of the Vendee or the Lessee.

In case the Vendor shall demand possession of the Equipment pursuant
to this Agreement and shall designate a reasonable point or points on the
lines or premises of the Lessee for the delivery of the Equipment to the
Vendor, the Lessee shall (subject to the rights of the Lessee set forth in
Article 12 hereof), at its own expense and risk:

(a) forthwith and in the usual manner (including, but not by way
of limitation, giving prompt telegraphic and written notice to the
Association of American Railroads and all railroads to which any unit
or units have been interchanged to return the unit or units so inter-
changed) place such units upon such storage tracks of the Lessee as the
Vendor reasonably may designate;

(b) permit the Vendor to store such units on such tracks at the risk
of the Lessee without charge for rent or storage until such units have
been sold, leased or otherwise disposed of by the Vendor; and

(c) transport the same to any place on the lines of railroad
operated by the Lessee or any of its affiliates or to any connecting
carrier for shipment, all as directed by the Vendor.

During any storage period, the Lessee will, at its own cost and expense,
maintain and keep the Equipment in good order and repair and will permit
the inspection of the Equipment by the Vendor, the Vendor’s representatives
and prospective purchasers and users. "This agreement to deliver the
Equipment and furnish facilities as hereinbefore provided is of the essence of
the agreement between the parties, and, upon application to any court of
equity having jurisdiction in the premises, the Vendor shall be entitled to a
decree against the Vendee and/or the Lessee requiring specific performance
hereof. The Vendee and the Lessee hereby expressly waive any and all
claims against the Vendor and its agent or agents for damages of whatever
nature in connection with any retaking of any unit of the Equipment in any
reasonable manner.

At any time during the continuance of a Declaration of Default, the
Vendor (after retaking possession of the Equipment as hereinbefore in this
Article 17 provided) may, at its election and upon such notice as is
hereinafter set forth, retain the Equipment in satisfaction of the entire
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indebtedness in respect of the Purchase Price of the Equipment and make
such disposition thereof as the Vendor shall deem fit. Written notice of the
Vendor’s election to retain the Equipment shall be given to the Vendee and
the Lessee by telegram or registered mail, addressed as provided in Article
22 hereof, and to any other persons to whom the law may require notice,
within 30 days after such Declaration of Default. In the event that the
Vendor should elect to retain the Equipment and no objection is made
thereto within the 30-day period described in the second proviso below, all
the Vendee’s rights in the Equipment shall thereupon terminate and all
payments made by the Vendee and the Lessee may be retained by the
Vendor as compensation for the use of the Equipment; provided, however,
that if the Vendee, before the expiration of the 30-day period described in
the proviso below, should pay or cause to be paid to the Vendor the total
unpaid balance of the indebtedness in respect of the Purchase Price of the
Equipment, together with interest thereon accrued and unpaid and all other
payments due under this Agreement, then in such event absolute right to the
possession of, title to and property in the Equipment shall pass to and vest in
the Vendee; provided, further, that if the Vendee, the Lessee or any other
persons notified under the terms of this paragraph object in writing to the
Vendor within 30 days from the receipt of notice of the Vendor’s election to
retain the Equipment, then the Vendor may not so retain the Equipment, but
shall sell, lease or otherwise dispose of it or continue to hold it pending sale,
lease or other disposition as hereinafter provided or as may otherwise be
permitted by law. If the Vendor shall not have given notice to retain as
hereinabove provided or notice of intention to dispose of the Equipment in
any other manner, it shall be deemed to have elected to sell the Equipment
in accordance with the provisions of this Article 17.

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and upon
reasonable notice to the Vendee, the Lessee and any other persons to whom
the law may require notice of the time and place, may, subject to the rights
of the Lessee set forth in Article 12 hereof, sell the Equipment, or one or
more of the units thereof, free from any and all claims of the Vendee, the
Lessee or any other party claiming from, through or under the Vendee or the
Lessee, at law or in equity, at public or private sale and with or without
advertisement as the Vendor may determine; provided, however, that if, prior
to such sale and prior to the making of a contract for such sale, the Vendee
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should tender full payment of the total unpaid balance of the indebtedness
in respect of the Purchase Price of the Equipment, together with interest
thereon accrued and unpaid and all other payments due under this
Agreement as well as expenses of the Vendor in retaking possession of,
removing, storing, holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attorneys’ fees, then
upon receipt of such payment, expenses and fees by the Vendor, absolute
right to the possession of, title to and property in the Equipment shall pass to

and vest in the Vendee. The proceeds of such sale or other disposition, less

the attorneys’ fees and any other expenses incurred by the Vendor in
retaking possession of, removing, storing, holding, preparing for sale and
selling or otherwise disposing of the Equipment, shall be credited on the
amount due to the Vendor under the provisions of this Agreement.

Any sale hereunder may be held or conducted at New York, New York,
at such time or times as the Vendor may specify (unless the Vendor shall
specify d different place or places, in which case the sale shall be held at such
place or places as the Vendor may specify), in one lot and as an entirety or
in separate lots and without the necessity of gathering at the place of sale the
property to be sold, and in general in such manner as the Vendor may
determine, so long as such sale shall be in a commercially reasonable
manner. The Vendor, the Vendee or the Lessee may bid for and become the
purchaser of the Equipment, or any unit thereof, so offered for sale. The
Vendee and the Lessee shall be given written notice of such sale not less
than ten days prior thereto, by telegram or registered mail addressed as
provided in Article 22 hereof. If such sale shall be a private sale (which
shall be deemed to mean only a sale where an advertisement for bids has
not been published in a newspaper of general circulation or a sale where less
than 40 railroads have been solicited in writing to submit bids), it shall be
subject to the rights of the Lessee and the Vendee to purchase or provide a
purchaser, within ten days after notice of the proposed sale price, at the
same price offered by the intending purchaser or a better price. In the event
that the Vendor shall be the purchaser of the Equipment, it shall not be
accountable to the Vendee or the Lessee (except to the extent of surplus
money received as hereinafter provided in this Article 17), and in payment
of the purchase price therefor the Vendor shall be entitled to have credited
on account thereof all or any part of sums due to the Vendor hereunder.
From and after the date of any such sale, the Lessee shall pay to the Vendor

a
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the per diem interchange for each unit of Equipment which shall not have
been assembled, as hereinabove provided, by the date of such sale for each
day from the date of such sale to the date of delivery to the purchaser at
such sale.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and each
and every power and remedy may be exercised from time to time and
simultaneously and as often and in such order as may be deemed expedient
by the Vendor. All such powers and remedies shall be cumulative, and the
exercise of one shall not be deemed a waiver of the right to exercise any
other or others. No delay or omission of the Vendor in the exercise of any
such power or remedy and no renewal or extension of any payments due
hereunder shall impair any such power or remedy or shall be construed to be
a waiver of any default or an acquiescence therein. Any extension of time
for payment hereunder or other indulgence duly granted to the Vendee or
the Lessee shall not otherwise alter or affect the Vendor’s rights or the
Vendee’s or the Lessee’s obligations hereunder. The Vendor’s acceptance of
any payment after it shall have become due hereunder shall not be deemed
to alter or affect the Vendee’s or the Lessee’s obligations or the Vendor’s
rights hereunder with respect to any subsequent payments or default therein.

If, after applying all sums of money realized by the Vendor under the
remedies herein provided, there shall remain any amount due to it under the
provisions of this Agreement, the Vendee shall pay the amount of such
deficiency to the Vendor upon demand, together with the interest from the
date of such demand to the date of payment at the highest prime rate of
interest charged by any of the four New York City banks having the largest
total assets in effect on the date such demand was made, and, if the Vendee
shall fail to pay such deficiency, the Vendor may bring suit therefor and
shall be entitled to recover a judgment therefor against the Vendee. If, after
applying as aforesaid all sums realized by the Vendor, there shall remain a
surplus in the possession of the Vendor, such surplus shall be paid to the
Vendee.

The Vendee will, subject to the limitations of the eighth paragraph of
Article 4 hereof, pay all reasonable expenses, including attorneys’ fees,
incurred by the Vendor in enforcing its remedies under the terms of this
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Agreement. In the event that the Vendor shall bring any suit to enforce any
of its rights hereunder and shall be entitled to judgment, then in such suit the
Vendor may recover reasonable expenses, including reasonable attorneys’
fees, and the amount thereof shall be included in such judgment.

The foregoing provisions of this Article 17 are subject in all respects to
all mandatory legal requirements at the time in force and applicable thereto.

ARTICLE 18. Applicable State Laws. Any provision of this Agreement
prohibited by any applicable law of any jurisdiction (which is not over-
ridden by applicable federal law) shall as to such jurisdiction be ineffective,
without modifying the remaining provisions of this Agreement. Where,
however, the conflicting provisions of any such applicable law may be
waived, they are hereby waived by the Vendee and the Lessee to the full
extent permitted by law, it being the intention of the parties hereto that this
Agreement shall be deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the Vendee and the
Lessee, to the full extent permitted by law, hereby waive all statutory or
other legal requirements for any notice of any kind, notice of intention to
take possession of or to sell or lease the Equipment, or any one or more units
thereof, and any other requirements as to the time, place and terms of the
sale or lease thereof, any other requirements with respect to the enforcement
of the Vendor’s rights under this Agreement and any and all rights of
redemption.

ARTICLE 19. Recording. The Vendee or the Lessee will cause this
Agreement, any assignments hereof and any amendments or supplements
hereto or thereto to be filed and recorded in accordance with Section 20c of
the Interstate Commerce Act; and the Vendee and the Lessee will from time
to time do and perform any other act and will execute, acknowledge, deliver,
file, register, deposit and record any and all further instruments required by
law or reasonably requested by the Vendor for the purpose of proper
protection, to the satisfaction of counsel for the Vendor, of its title to the
Equipment and its rights under this Agreement or for the purpose of
carrying out the intention of this Agreement; and the Vendee and the Lessee
will promptly furnish to the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the Vendor.
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ARTICLE 20. Payment of Expenses. The Vendee will pay all reasonable
costs and expenses (other than the fees and expenses of counsel for the
Builder) incident to this Agreement and the first assignment of this
Agreement (including the fees and expenses of an agent, if the first assignee
is an agent), and any instrument supplemental or related hereto or thereto,
including all fees and expenses of counsel for the first assignee of this
Agreement and for any party acquiring interests in such first assignment, and
all reasonable costs and expenses in connection with the transfer by any
party of interests acquired in such first assignment.

ARTICLE 21. Article Headings; Effect and Modification of Agreement.
All article headings are inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

This Agreement, including the Annexes hereto, exclusively and com-
pletely states the rights of the Vendor, the Vendee and the Lessee with
respect to the Equipment and supersedes all other agreements, oral or
written, with respect to the Equipment. No variation or modification of this
Agreement and no waiver of any of its provisions or conditions shall be valid
unless in writing and signed by duly authorized representatives of the
Vendor, the Vendee and the Lessee.

ARTICLE 22. Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it at its chief place of business at the following specified addresses:

(a) to the Vendee, at One Chase Manhattan Plaza, New York,
New York 10015, attention of Administrative Assistant,

(b) to the Lessee, at Missouri Pacific Building, 210 North
Thirteenth Street, St. Louis, Missouri 63103, attention of C. J. Maurer,
Treasurer,

(c) to the Builder, at the address specified in Item 1 of Annex A
hereto,

(d) to any assignee of the Vendor, or of the Vendee, at such
address as may have been furnished in writing to the Vendee, or the
Vendor, as the case may be, and to the Lessee by such assignee,

or at such other address as may have been furnished in writing by such party
to the other parties to this Agreement.
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ARTICLE 23. Immunities; Satisfaction of Undertakings. No recourse
shall be had in respect of any obligation due under this Agreement, or
referred to herein, against any incorporator, stockholder, director or officer,
as such, past, present or future, of the parties hereto, whether by virtue of
any constitutional provision, statute or rule of law, or by enforcement of any
assessment or penalty or otherwise, all such liability, whether at common
law, in equity, by any constitutional provision, statute or otherwise, of such
incorporators, stockholders, directors or officers being forever released as a
condition of and as consideration for the execution of this Agreement.

The obligations of the Vendee under the first paragraph of Article 7 and
under Articles 6, 9,10, 11, 13, 14 and 19 hereof shall be deemed in all
respects satisfied by the Lessee’s undertakings contained in the Lease. The
Lessee shall be liable in respect of its undertakings hereunder for such
obligations under said Articles regardless of whether or not the Lease
provides for the discharge of such obligations or is in effect. The Vendee
shall not have any responsibility for the Lessee’s failure to perform such
obligations, irrespective of whether the Lease is in effect, but if the same
shall not be performed they shall constitute the basis for an event of default
hereunder pursuant to Article 16 hereof. No waiver or amendment of the
Lessee’s undertakings under the Lease shall be effective unless joined in by
the Vendor.

ARTICLE 24. Sale to Lessee. In the event that the Lessor requires the
Lessee to make the purchase referred to in the last paragraph of §17 of the
Lease, the Lessee shall, in respect of all units of Equipment delivered and
accepted hereunder (excluding any units for which payment in respect of a
Casualty Occurrence has been made), on the date set forth in such
paragraph, purchase the interest of the Vendee in such units and in payment
therefor assume and agree to discharge the Vendee’s obligations relating to
such units under this Agreement (without regard to the limitations set forth
in the last paragraph of Article 4 and Article 23 hereof) and shall pay to the
Vendee an amount equal to the amount set forth in §17 and the Vendee
shall thereupon convey to the Lessee all of its rights hereunder in such units
pursuant to the fourth paragraph of §13 of the Lease and thereupon shall be
released from all obligations of the Vendee hereunder.

ARTICLE 25. Law Governing. The terms of this Agreement and all rights
and obligations hereunder shall be governed by the laws of the State of New
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York; provided, however, that the parties shall be entitled to -all rights
conferred by Section 20c of the Interstate Commerce Act and such addi-
tional rights arising out of the filing, recording or deposit hereof, if any, and
of any assignment hereof as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof shall be
filed, recorded or deposited.

ARTICLE 26. Execution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to be an
original, and such counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by any-such original
counterpart. Although for convenience this Agreement is dated as of the
date first above written, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.
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IN WITNESs WHEREOF the parties hereto have executed or caused this
instrument to be executed all as of the date first above written.

MissouRrI Paciric RaiLroap COMPANY

.........................................................

z Vice President

GENERAL MOTORS CORPORATION,
(Electro-Motive Division)

[ CORPORATE SEAL]

Attest:

Ad........

Secretary

.......

Assistant

»
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STATE OF MISSOURE  __
of St1. Louis

[—— V‘l”(\.
w
w2

On this /ﬁ day of September, 1974, before me personally appeared

M. M. HENNELLY , to me personally known, who, being

by me duly sworn, says that he is a Vice President of MissOURI PAciFIC

RAILROAD CoOMPANY, that one of the seals affixed to the foregoing in-

strument is the corporate seal of said Corporation, that said instrument was

signed and sealed on behalf of said Corporation by authority of its Board of

Directors and he acknowledged that the execution of the foregoing in-
strument was the free act and deed of said Corporation.

Notary Public

My Commission expires / /7 7 R. C. MASON ° -

NOTARY PUBLIC, CITY OF ST.-LOUIS, MO..

STATE OF NEW YORK ss.:
CounNty OofF NEw YORK N

74
On this 2D daZ of September, 1974, before me personally appeared

Ee J . , to me personally known, who, being
by me éuly sworn, says that he is a Vice President of CHASE MANHATTAN
SERVICE CORPORATION, that one of the seals affixed to the foregoing
instrument is the seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the foregoing in-
strument was the free act and deed of said corporation.

My Commission expires

ALBERT F. MARCELLINO
Notary Public, State of New York
No. 43-2519701?0 .
Qualified in Richmond Loun
Certificate filed in New York County
Commission Expires March 30, 1975
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.~My Commission expires

~

foregoing instrument was the free act and deed of said corporation.
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STATE OF ILLINOIS .
SS.:
CouNTty oF Cook

On this / & day of September, 1974, before me personally appeared
EKROLD L. SMITH , to me personally known, who, being
by me duly sworn, says that he is a Vice President of GENERAL MOTORS
CORPORATION ( ELECTRO-MOTIVE DIVISION), that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the execution of the

7
-

JuLY, 1, 1976 -

" Notary Public
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Payment Principal
Number Balance
| SO $1,000,000.00
2. 981,181.02
K I 961,338.76
4. 940,417.58
b S 918,358.80
[ Y 895,100.58
A 870,577.70
. 844,721.38
| S 817,459.13
10.........e. 788,714.49
... © 758,406.86
12 ... 726,451.25
13...eee. 692,758.06
14 ............ 657,232.80
| 5o T 619,775.85
16............ 580,282.18
17 e 543,781.61
18............ 505,296.32
19........... 471,953.07
20 ... 436,796.79
21 ............ 406,768.36
22 e, 375,107.13
23 . 348,558.84
24 ... 320,566.98
25 e 295,183.48
26............ 268,419.75
27 e 241,770.17
28 e 213,671.52
29............ 185,692.75
30.......... 156,192.63
K ) QR 113,954.28
32....

69,419.21
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SCHEDULE 1

Conditional Sale Agreement

Allocation Schedulé
on $1,000,000 Investment

Payments Allocated to

Total

Principal Interest Payment
$18,818.98 $54,375.00 $73,193.98
19,842.26 53,351.72 73,193.98
20,921.18 52,272.80 73,193.98
22,058.77 51,135.21 73,193.98
23,258.22 49,935.76 73,193.98
24,522.89 48,671.09 73,193.98
25,856.32 47,337.66 73,193.98
27,262.25 45,931.73 73,193.98
28,744.64 44,449.34 73,193.98
30,307.63 42,886.35 73,193.98
31,955.61 41,238.37 73,193.98
33,693.19 39,500.79 73,193.98
35,525.26 37,668.72 73,193.98
37,456.95 35,737.03 73,193.98
39,493.67 33,700.31 73,193.98
36,500.57 31,552.84 68,053.42
38,485.29 29,568.13 68,053.42
33,343.25 27,475.49 60,818.73
35,156.28 25,662.45 60,818.73
30,028.43 23,750.83 53,779.26
31,661.23 22,118.03 53,779.26
26,548.29 20,396.45 46,944.74
27,991.86 18,952.89 46,944.74
25,383.50 17,430.83 42,814.33
26,763.73 16,050.60 42,814.33
26,649.58 14,595.32 41,244.90
28,098.65 13,146.25 41,244.90
27,978.77 11,618.39 39,597.16
29,500.11 10,097.04 39,597.16
42,238.36 8,492.97 50,731.33
44,535.07 6,196.26 50,731.33
69,419.21 3,774.67 73,193.88

Payment
Date

July 15, 1975

~ January 15, 1976

July 15, 1976
January 15, 1977
July 15, 1977
January 15, 1978
July 15, 1978
January 15, 1979
July 15, 1979
January 15, 1980
July 15, 1980
January 15, 1981
July 15, 1981
January 15, 1982
July 15, 1982
January 15, 1983
July 15, 1983
January 15, 1984
July 15, 1984
January 15, 1985
July 15, 1985
January 15, 1986
July 15, 1986
January 15, 1987
July 15, 1987
January 15, 1988
July 15,1988
January 15, 1989
July 15, 1989
January 15, 1990
July 15, 1990
January 15, 1991



Item 1:

Item 2:

Item 3:

Annex A
to
Conditional Sale Agreement

General Motors Corporation (Electro-Motive Division), a Dela-
ware corporation, having an address at La Grange, Illinois 60525.

The Equipment and the units delivered under the Other Agreement
shall be settled for in not more than two Groups of units of the
Equipment delivered to and accepted by the Vendee unless a
greater number shall be agreed to by the parties hereto.

The Builder warrants that the Equipment is of the kind and quality
described in, or will be built in accordance with, the Specifications
referred to in Article 2 of the Conditional Sale Agreement to which
this Annex A is attached (hereinafter in this Annex A called this
Agreement) and is suitable for the ordinary purposes for which the
Equipment is used and warrants each unit of the Equipment to be
free from defects in material and workmanship which may develop
under normal use and service within two years from date of
delivery of such unit or before such unit has been operated 250,000
miles, whichever event shall first occur. The Builder agrees to
correct such defects, which examination shall disclose to the
Builder’s satisfaction to be defective, by repair or replacement
F.O.B. factory and such correction shall constitute fulfillment of the
Builder’s obligation with respect to such defect under this war-
ranty.

The Builder warrants specialties not of its own specification or
design to the same extent that the suppliers of such specialties
warrant such items to the Builder.

There are no warranties with respect to material and work-
manship, expressed or implied, made by the Builder except the
warranties set out above.

Notwithstanding anything to the contrary contained in the
Agreement; it is understood and agreed that there will be in-
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corporated in each unit of the Equipment a limited number of used
components which will be remanufactured by the Builder and will
be equivalent to new components. The cost of the used com-
ponents will be less than 20% of the total cost of the materials and
parts used in the construction of the Equipment.

The Builder further agrees with the Vendee that neither the
inspection as provided in Article 3 of this Agreement, nor any
examination, nor the acceptance of any units of the Equipment as
provided in said Article 3 shall be deemed a waiver or modification
by the Vendee of any of its rights under this Item 3.

Except to the extent the Builder is obligated under this Agreement
to indemnify, protect and hold harmless each assignee of any of the
rights of the Builder under this Agreement, the Lessee agrees to
indemnify, protect and hold harmless each such assignee from and
against any and all liability, claims, demands, costs, charges and
expenses, including royalty payments and counsel fees, in any
manner imposed upon or accruing against each such assignee
because of the use in or about the construction or operation of the
Equipment, or any unit thereof, of any design, article or material
which infringes or is claimed to infringe on any patent or other
right.

The Builder shall defend any suit or proceeding brought
against the Vendee, the Lessee and/or each assignee of the
Builder’s rights under this Agreement so far as the same is based
on a claim that the Equipment of Builder’s specification, or any
part thereof, furnished under this Agreement constitutes an in-
fringement of any patent, if notified promptly in writing and given
authority, information and assistance ( at Builder’s expense ) for the
defense of same, and the Builder shall pay all damages and costs
awarded therein against the Vendee, the Lessee and/or any such
assignee.

In case any unit of the Equipment, or any part thereof, is in
such suit held to constitute infringement and the use of such unit or
part is enjoined, the Builder shall at its option and at its own
expense either procure for the Vendee, the Lessee and any such

[
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assignee the right to continue using such unit or part, or replace the

“same with non-infringing equipment subject to this Agreement, or

modify it so it becomes non-infringing, or remove such unit and
refund the Purchase Price and the transportation and installation
costs thereof. If the Purchase Price is so refunded, such refund
shall be made to the assignee of the Builder’s rights under the
Agreement if the Agreement has been so assigned, which refund
shall be applied in like manner as payments in respect of Casualty
Occurrences under Article 7 of this Agreement.

The Builder will not assume liability for patent infringement
by reason of purchase, manufacture, sale or use of devices not
included in and covered by its specification.

The foregoing states the entire liability of the Builder for
patent infringement by the Equipment or any part thereof.

Item 5: The Maximum Purchase Price referred to in Article 4 of the

Conditional Sale Agreement to which this Annex A is attached is
$8,639,321.

Item 6: Conditional Sale Agreement dated as of September 1, 1974 among

General Electric Company, Missouri Pacific Railroad Company and
Chase Manhattan Service Corporation.



o

Type
GP 38-2
2000 H.P.
General Motors
Diesel-Electric
Locomotive

MP 15

1500 H.P.
General Motors
Diesel-Electric
Locomotive

MP 15

1500 H.P.
General Motors
Diesel-Electric
Locomotive

Builder’s
Specifications
8090 as

amended
by 8090-3

8097 as
amended
by 8097-3

8097 as.
amended
by 8097-3

Conditional Sale Agreement

Builder’s
Plant

La Grange,
1inois

La Grange,
Illinois

La Grange,
Illinois

Annex B

to

Lessee’s Road
Numbers
(Both Unit Total
Quantity Inclusive) Base Price  Base Price
10 21112120 $272,226 $2,722,260
5 1535-1539 250,883 1,254,415
5 1540-1544 246,199 1,230,995

ey

Estimated
Time and
Place of
Delivery
September 1974,
St. Louis,
Missouri

September 1974,
St. Louis,
Missouri

September 1974,
St. Louis,
Missouri



A2l

Anhex C
to Conditional
Sale Agreement

LEASE OF RAILROAD EQUIPMENT

Dated as of September 1, 1974

between

MISSOURI PACIFIC RAILROAD COMPANY

and

CHASE MANHATTAN
SERVICE CORPORATION
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LEASE OF RAILROAD EQUIPMENT dated as of September 1,
1974, between MissoURI PAciFic RAILROAD CoMPANY (hereinafter called
the Lessee), and CHASE MANHATTAN SERVICE CORPORATION ( hereinafter
called the Lessor).

WHEREAS, the Lessor and the Lessee are entering into conditional sale
agreements dated as of the date hereof with General Motors Corporation
(Electro-Motive Division) and General Electric Company, respectively
(such agreements being hereinafter collectively called the Security Docu-
ments and such parties being hereinafter called the Builders) wherein the
Builders have agreed to manufacture, sell and deliver to the Lessor the units
of railroad equipment described in Schedule A hereto (hereinafter called the
Equipment);

WHEREAS, First National Bank of Minneapolis has acted as agent for
certain investors pursuant to the Finance Agreement dated as of September
1, 1974 (hereinafter called the Finance Agreement) among First National
Bank of Minneapolis, as agent, the Lessee and the parties named in
Schedule A thereto;

WHEREAS, the Builders are assigning their respective interests in the
Security Documents to First National Bank of Minneapolis, as agent

(hereinafter, together with its successors and assigns, called the Vendor);
and

WHEREAS, the Lessee desires to lease such number of the units of the
Equipment as are delivered and accepted and settled for under the Security
Documents (hereinafter called the Units) at the rentals and for the terms
and upon the conditions hereinafter provided;

Now, THEREFORE, in consideration of the premises and of the rentals to
be paid and the covenants hereinafter mentioned to be kept and performed
by the Lessee, the Lessor hereby leases the Units to the Lessee upon the
following terms and conditions:

§ 1. Net Lease. This Lease is a net lease and the Lessee shall not be

‘entitled to any abatement of rent, reduction thereof or setoff against rent,

including, but not limited to, abatements, reductions or setoffs due or alleged
to be due by reason of any past, present or future claims of the Lessee
against the Lessor under this Lease or under the Security Documents,
including the Lessee’s rights by subrogation thereunder, or the Builders or
the Vendor or otherwise; nor, except as otherwise expressly provided herein,
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shall this Lease terminate, or the respective obligations of the Lessor or the
Lessee be otherwise affected, by reason of any defect in or damage to or loss
of possession or loss of use or destruction of all or any of the Units from
whatsoever cause, any liens, encumbrances or rights of others with respect to
any of the Units, the prohibition of or other restriction against the Lessee’s
use of all or any of the Units, the interference with such use by any person or
entity, the invalidity or unenforceability or lack of due authorization of this
Lease, any insolvency of or the bankruptcy, reorganization or similar
proceeding against the Lessee, or for any other cause whether similar or
dissimilar to the foregoing, any present or future law to the contrary
notwithstanding, it being the intention of the parties hereto that the rents
and other amounts payable by the Lessee hereunder shall continue to be
payable in all events in the manner and at the times herein provided unless
the obligation to pay the same shall be terminated pursuant to the express
provisions of this Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and all rights which it may now have or which at
any time hereafter may be conferred upon it, by statute or otherwise, to
terminate, cancel, quit or surrender the lease of any of the Units except in
accordance with the express terms hereof. Each rental or other payment
made by the Lessee hereunder shall be final and the Lessee shall not seek to
recover all or any part of such payment from the Lessor for any reason
whatsoever.

82. Delivery and Acceptance of Units. The Lessor hereby appoints the
Lessee its agent for inspection and acceptance of the Units pursuant to the
Security Documents. The Lessor will cause each Unit to be delivered to the
Lessee at the point or points within the United States of America at which
such Unit is delivered to the Lessor under the Security Documents. Upon
such delivery, the Lessee will cause an employee of the Lessee to inspect the
same, and if such Unit is found to be acceptable, to accept delivery of such
Unit and execute and deliver to the Lessor a certificate of acceptance
(hereinafter called the Certificate of Acceptance) in accordance with the
provisions of Article 3 of the Security Documents, stating that such Unit has
been inspected and accepted on behalf of the Lessee and the Lessor on the
date of such Certificate of Acceptance and is marked in accordance with § 5
hereof, whereupon such Unit shall be deemed to have been delivered to and
accepted by the Lessee and shall be subject thereafter to all the terms and
conditions of this Lease.

2]
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§ 3. Rentals. The Lessee agrees to pay to the Lessor, as rental for each
Unit subject to this Lease, 33 consecutive semiannual payments payable on
January 15 and July 15 in each year, commencing January 15, 1975. The
rental payment payable on January 15, 1975 shall be in an amount equal to
.030208% of the Purchase Price (as defined in the Security Documents) of
each Unit then subject to this Lease for each day (computed on the basis of
a 360-day year of twelve 30-day months) elapsed from the Closing Date (as
defined in the Security Documents) for such Unit to and including the date
of such payment. The next 32 rental payments shall each be in an amount
equal to 5.00201% of the Purchase Price of each Unit then subject to this
Lease.

The rental payments hereinbefore set forth are subject to adjustment
pursuant to § 17 hereof. If any of the semiannual rental payment dates
referred to above is not a business day the semiannual rental payment
otherwise payable on such date shall be payable on the next preceding
business day. The term “business day” as used herein means a calendar
day, excluding Saturdays, Sundays and any other day on which banking
institutions in New York, New York or Minneapolis, Minnesota are
authorized or obligated to remain closed.

The Lessor irrevocably instructs the Lessee to make all the payments
provided for in this Lease at the principal office of the Vendor, for the
account of the Lessor, in care of the Vendor, with instructions to the Vendor
first, to apply such payments to satisfy the obligations of the Lessor under
the Security Documents, subject to the limitations contained in the last
paragraph of Article 4 of the Security Documents and second, so long as no
event of default or event which with the lapse of time and/or demand
provided for in a Security Document could constitute an event of default
under any Security Document (any such default, event of default or event
being hereinafter called a Default) shall have occurred and be continuing, to
pay any balance promptly to the Lessor at such place as the Lessor shall
specify in writing provided, however, if a Default shall have occurred and be
continuing, the Vendor shall hold the balance of such payments for the
period specified in Paragraph 6 of the Finance Agreement and shall take
such action as is set forth in Paragraphs 6 and 7 of the Finance Agreement.
The Lessee agrees to make each payment provided for herein as con-
templated by this paragraph in immediately available funds in the city
where such payment is to be made.
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§ 4. Term of Lease. The term of this Lease as to each Unit shall begin
on the date of delivery and acceptance of such Unit hereunder and, subject
to the provisions of §§ 7 and 10 hereof, shall terminate on the date on which
the final payment of rent in respect thereof is due pursuant to §3 hereof.

Notwithstanding anything to the contrary contained herein, all rights
and obligations of the Lessee under this Lease and in and to the Units, or
under the Security Documents in its capacity as guarantor or otherwise, are
subject to the rights of the Vendor under the Security Documents. If an
event of default should occur under the Security Documents, the Vendor
may terminate this Lease (or rescind its termination), all as provided
therein.

§ 5. Identification Marks. The Lessee will cause each Unit to be kept
numbered with the identifying number set forth in Schedule A hereto, or in
the case of any Unit not there listed such identifying number as shall be set
forth in any amendment or supplement hereto extending this Lease to cover
such Unit, and will keep and maintain, plainly, distinctly, permanently and
conspicuously marked on each side of each Unit, in letters not less than one
inch in height, the words “First National Bank of Minneapolis, Agent,
Security Owner” or other appropriate words designated by the Lessor, with
appropriate changes thereof and additions thereto as from time to time may
be required by law in order to protect the Lessor’s and Vendor’s title to and
property in such Unit and the rights of the Lessor under this Lease and of
the Vendor under the Security Documents. The Lessor may mark each Unit
to identify the Lessor’s interest in such Unit. The Lessee will not place any
such Unit in operation or exercise any control or dominion over the same
until such words shall have been so marked on both sides thereof and will
replace promptly any such words which may be removed, defaced or
destroyed. The Lessee will not change the identifying number of any Unit
unless and until (1) a statement of new number or numbers to be substituted
therefor shall have been filed with the Vendor and the Lessor and filed,

recorded and deposited by the Lessee in all public offices where this Lease . .

and the Security Documents shall have been filed, recorded and deposited
and (ii) the Lessee shall have furnished the Vendor and the Lessor an
opinion of counsel to the effect set forth in subparagraph C of §15 hereof in
respect of such statement.

(L)}
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Except as provided in the immediately preceding paragraph, the Lessee
will not allow the name of any person, association or corporation to be
placed on any Unit as a designation that might be interpreted as a claim of
ownership; provided, however, that the Units may be lettered with the names
or initials or other insignia customarily used by the Lessee or its affiliates.

§ 6. Taxes. All payments to be made by the Lessee hereunder will be
free of expense to the Lessor for collection or other charges and will be free
of expense to the Lessor and its affiliates with respect to the amount of any
local, state, federal, or foreign taxes (other than (1) except as otherwise
provided in §17 herein, taxes on, based on, or measured by, the net income
of the Lessor imposed by the United States; (2) taxes on, based on, or
measured by, the net income of the Lessor imposed by any other jurisdiction
to the extent imposed by (a) the jurisdiction in which the principal office of
the Lessor is located or (b) any other jurisdiction in which the Lessor shall
be subject to any tax based on, or measured by, net income but only to the
extent that (i) income of the Lessor attributable to this Lease or the
transactions contemplated hereunder is not subject to tax imposed by the
junisdiction in which its principal office is located and (ii) the amount of the
tax payable by the Lessor to such other jurisdiction does not exceed the
amount of the tax that would be payable to the jurisdiction in which its
principal office is located if that income were subject to tax in that
jurisdiction) or license fees, interest, assessments, charges, fines or penalties
(all such expenses, taxes, license fees, interest, assessments, charges, fines
and penalties being hereinafter called impositions) hereafter levied or
imposed upon or in connection with or measured by or resulting from, or
affected by this Lease or any sale, rental, use, payment, shipment, delivery or
transfer of title under the terms hereof or the Security Documents, all of
which impositions the Lessee assumes and agrees to pay on demand in
addition to the payments to be made by it provided for herein. The Lessee
will also pay promptly all impositions which may be imposed upon any Unit
or for the use or operation thereof or upon the earnings arising therefrom
(except as provided above) or upon the Lessor and its affiliates solely by
reason of its ownership thereof and will keep at all times all and every part
of such Unit free and clear of all impositions which might in any way affect
the title of the Lessor or result in a lien upon any such Unit; provided,
however, that the Lessee shall be under no obligation to pay any impositions
of any kind so long as it is contesting in good faith and by appropriate legal
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proceedings such impositions and the nonpayment thereof does not, in the
opinion of the Lessor, adversely affect the title, property or rights of the
Lessor hereunder or the Vendor under the Security Documents. If any
impositions shall have been charged or levied against the Lessor directly and
paid by the Lessor, the Lessee shall reimburse the Lessor on presentation of
an invoice therefor.

In the event that the Lessor shall become obligated to make any
payment pursuant to any tax indemnity provision of the Security Documents
not covered by the foregoing paragraph of this §6, the Lessee shall pay such
additional amounts ( which shall also be deemed impositions hereunder) to
the Lessor as will enable the Lessor to fulfill completely its obligations
pursuant to said provision.

In the event any reports with respect to impositions are required to be
made, the Lessee will, at the Lessor’s option, either make such reports in
such manner as to show the interests of the Lessor and the Vendor in such
Units or notify the Lessor and the Vendor of such requirement and make
such reports in such manner as shall be satisfactory to the Lessor and the
Vendor.

The indemnity provided for in this §6 shall be in an amount which,
after deducting all impositions imposed with respect to the receipt thereof,
shall be equal to the amount of the impositions required to be paid by the
Lessor.

In the event that, during the continuance of this Lease, the Lessee
becomes liable for the payment or reimbursement of any imposition,
pursuant to this §6, such liability shall continue, notwithstanding the
expiration or the termination of the term of this Lease, until all such
impositions are paid or reimbursed by the Lessee.

§ 7. Payment for Casualty Occurrences; Insurance. In the event that any
Unit shall be or become worn out, lost, stolen, destroyed, or irreparably
damaged, from any cause whatsoever, or taken or requisitioned by con-
demnation or otherwise (such occurrences being hereinafter called Casualty
Occurrences) during the term of this Lease, the Lessee shall promptly and
fully notify the Lessor and the Vendor with respect thereto. On the rental
payment date next succeeding such notice the Lessee shall pay to the Lessor
an amount equal to the rental payment or payments in respect of such Unit
due and payable on such date plus a sum equal to the Casualty Value (as

ta
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hereinafter defined) of such Unit as of the date of such payment in
accordance with the schedule set out below. Upon the making of such
payment by the Lessee in respect of any Unit, the rental for such Unit shall
cease to accrue, the term of this Lease as to such Unit shall terminate and
(except in the case of the loss, theft or complete destruction of such Unit)
the Lessor shall be entitled to recover possession of such Unit. The Lessor
hereby appoints the Lessee its agent to dispose of any Unit suffering a
Casualty Occurrence or any component thereof, at the best price obtainable
on an “as is, where is” basis. Provided that the Lessee has previously paid
the Casualty Value to the Lessor, the Lessee shall be entitled to the proceeds
of such sale to the extent they do not exceed the Casualty Value of such
Unit, and shall pay any excess to the Lessor.

The Casualty Value of each Unit as of the payment date on which
payment is to be made as aforesaid shall be that percentage of the Purchase
Price of such Unit as is set forth in the following schedule opposite such
date:

Date Percentage
January 15, 1975 ..o et 103.451%
JULY 15, 1975 oo eeeeereae 105.045
January 15, 1976 ...........oo oo 106.023
JULY 15, 1976 oo 106.718
January 15, L1977 .ot 107.023
JULY 15, 1977 ettt eaeens 106.947
January 15, 1978 ... e 103.642
JUIY 15, 1978 ettt ettt an s 101.002
January 15, 1979 ...t 100.100
JULY 15, 1979t ettt ereaeaan 98.948
January 15, 1980 ..o 93.581
July 15, 1980 ....ciiiieee et ns 90.689
January 15, 1981 oo 89.562
JUIy 15, 1981 ettt 86.636
January 15, 1982 .o 79.501
JULY 15, 1082 ettt 76.632
January 15, 1983 Lot 73.964
JUlY 15, 1983 et et s 71.147



Date Percentage
January 15, 1984 ..ot 68.195%
JUIY 15, 1984 et re s s et eranes e e s e s s enaenas 65.100
January 15, 1985 ..o 61.888
JULY 15, 1085 ettt e et ee e 58.542
January 15, 1986 ..ottt 55.094
JUIY 15, 1986ttt eareas 51.527
January 15, 1987 ...ttt 47.872
JUIY 15, 1987 .ttt ettt et r e naas 44.113
January 15, 1988 ...t 40.275
JUIY 15, FOBB ...ttt eas st sa e 36.334
January 15, 1989 ... 32.313
July 15, 1989 28.183
January 15, 1990 ...ttt b ens 23.971
JULY 15, 1990 ... ettt et eneas 19.646
and thereafter.......cccoiviiiiicreccrce v te s et eee e sesr e e e e e sraneeanns 15.000

Except as hereinabove in this §7 provided, the Lessee shall not be
released from its obligations hereunder in the event of, and shall bear the
risk of, any Casualty Occurrence to any Unit from and after delivery and
acceptance thereof by the Lessee hereunder.

The Lessee will, at all times while this Lease is in effect, at its own
expense, cause to be carried and maintained property insurance in respect of
the Units at the time subject hereto, and public liability insurance, in
amounts and against risks customarily insured against by railroad companies
in respect of similar equipment, and in any event comparable to those
insured against by the Lessee in respect of similar equipment owned by it
and the benefits thereof shall be payable to the Vendor, the Lessor and the
Lessee, as their interests may appear, so long as the indebtedness, if any,
evidenced by the Security Documents shall not have been paid in full, and
thereafter to the Lessor and the Lessee as their interests may appear. All
policies of insurance shall provide that the interests of the Vendor or the
Lessor thereunder shall not be rescinded, impaired or invalidated by any act
or neglect of the Lessee, and shall further provide for a thirty-day minimum
written cancellation notice to the Vendor and Lessor. The Lessee agrees to
furnish to the Vendor and the Lessor concurrently with the commencement
of the term of this Lease and at least annually thereafter certificates or other

m
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evidence of compliance by the Lessee with the provisions of this paragraph.
In the event that the Lessee shall fail to maintain insurance as herein
provided, the Lessor may at its option effect such insurance and, in such
event, the Lessee shall upon demand reimburse the Lessor for the cost
thereof. Any insurance proceeds as the result of insurance carried by the
Lessee or condemnation payments received by the Lessor in respect of Units
suffering a Casualty Occurrence shall be deducted from the amounts payable
by the Lessee to the Lessor in respect of Casualty Occurrences pursuant to
this §7. If the Lessor shall receive any such insurance proceeds or
condemnation payments after the Lessee shall have made payments
pursuant to this § 7 without deduction for such insurance proceeds or such
condemnation payments, the Lessor shall pay such proceeds or con-
demnation payments to the Lessee up to an amount equal to the Casualty
Value with respect to a Unit paid by the Lessee and any balance of such
proceeds or condemnation payments shall remain the property of the Lessor.
All insurance proceeds received by the Lessor in respect of any Unit not
suffering a Casualty Occurrence shall be paid to the Lessee upon proof
satisfactory to the Lessor that any damage to such Unit in respect of which
such proceeds were paid has been fully repaired.

§ 8. Reports. On or before March 31 in each year, commencing with the
calendar year 1975, the Lessee will furnish to the Lessor and the Vendor an
accurate statement (a) setting forth as at the preceding December 31 the
amount, description and numbers of all Units then leased hereunder and
covered by the Security Documents, the amount, description and numbers of
all Units that have suffered a Casualty Occurrence or are then undergoing
repairs (other than running repairs) or have been withdrawn from use
pending repairs (other than running repairs) during the preceding calendar
year and such other information regarding the condition and state of repair
of the Units as the Lessor or the Vendor may reasonably request, (b) stating
that, in the case of all Units repainted or repaired during the period covered
by such statement, the numbers and the markings required by §5 hereof and
the Security Documents have been preserved or replaced and (c) stating
that all reports required to be made to the Lessor hereunder during the
preceding year have been made. The Lessor shall have the right by its
agents, to inspect the Units and the Lessee’s records with respect thereto at
such reasonable times as the Lessor may request during the continuance of
this Lease.
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Within 30 days after its annual audit has been completed, but in no
event later than four months after the close of each fiscal year, the Lessee
will promptly furnish to the Lessor, the Vendor and any party for whom the
Vendor is acting as agent who shall so request (i) a balance sheet as of the
end of such year and a profit and loss statement for the year then ended
prepared in conformity with generally accepted accounting principles or the
regulations of the Interstate Commerce Commission, in either case applied
on a basis consistent with that of the preceding fiscal year and certified by
the Lessee’s independent certified public accountants and (ii) a certificate of
such independent certified public accountants stating that such accountants,
in making their customary audit in connection with the financial statements
referred to in clause (i) have obtained no knowledge, in so far as accounting
matters are concerned, of any condition or event existing during the fiscal
year under examination which constitutes an Event of Default hereunder, or
if, in the opinion of such accountants, such condition or event existed,
specifying the nature and period of existence thereof, it being understood
that such accountants shall not be liable directly or indirectly to anyone for
failure to obtain knowledge of any such condition or event. The Lessee shall
also furnish to the Lessor, the Vendor and any party for whom the Vendor is
acting as agent who shall so request unaudited quarterly reports of similar
tenor within 45 days after the end of each quarterly accounting period and
such other financial information as the Lessor, the Vendor or any party for
whom the Vendor is acting as agent may reasonably request from time to
time.

As soon as available and in any event within 120 days after the end of
each fiscal year, the Lessee will deliver to the Lessor and the Vendor a
certificate signed by the President, any Vice President, the Treasurer or any
Assistant Treasurer of the Lessee stating that a review of the activities of the
Lessee during such year has been made under his supervision with a view to
determining whether the Lessee has kept, observed, performed and fulfilled
all of its covenants and obligations under this Lease and the Security
Documents and that to the best of his knowledge the Lessee during such
year has kept, observed, performed and fulfilled each and every covenant
and obligation contained herein and in the Security Documents, or if an
Event of Default under this Lease or an event of default under the Security
Documents shall exist or shall have existed or if an event has occurred
which, with the giving of notice or the passage of time or both, would
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constitute such an Event of Default or an event of default, specifying such
Event of Default, event of default or such event and the nature and status
thereof.

§ 9. Disclaimer of Warranties; Compliance with Laws and Rules;
Maintenance,; Indemnification. The Lessor makes no warranty or repre-
sentation, either express or implied, as to the design or condition of, or as
to the quality of the material, equipment or workmanship in, the Units
delivered to the Lessee hereunder, and the Lessor makes no warranty of
merchantability or fitness of the Units for any particular purpose or as to
title to the Units or any component thereof, it being agreed that all such
risks, as between the Lessor and the Lessee, are to be borne by the Lessee;
but the Lessor hereby irrevocably appoints and constitutes the Lessee its
agent and attorney-in-fact during the term of this Lease to assert and enforce
from time to time, in the name of and for the account of the Lessor and/or
the Lessee, as their interests may appear, at the Lessee’s sole cost and
expense, whatever claims and rights the Lessor may have against the
Builders under the provisions of Items 3 and 4 of Annex A to the Security
Documents. The Lessee’s delivery of a Certificate of Acceptance shall be
conclusive evidence as between the Lessee and the Lessor that the Units
described therein are in all the foregoing respects satisfactory to the Lessee,
and the Lessee will not assert any claim of any nature whatsoever against
the Lessor based on any of the foregoing matters.

The Lessee agrees, for the benefit of the Lessor and the Vendor, to
comply in all respects (including, without limitation, with respect to the use,
maintenance and operation of each Unit) with all laws of the jurisdictions in
which its operations involving the Units may extend, with the interchange
rules of the Association of American Railroads and with all lawful rules of
the Department of Transportation, the Interstate Commerce Commission
and any other legislative, executive, administrative or judicial body ex-
ercising any power or jurisdiction over the Units, to the extent that such laws
and rules affect the title, operation or use of the Units, and in the event that
such laws or rules require any alteration, replacement or addition of or to
any part on any Unit, the Lessee will conform therewith at its own expense;
provided, however, that the Lessee may, in good faith, contest the validity or
application of any such law or rule in any reasonable manner which does
not, in the opinion of the Lessor or the Vendor, adversely affect the property
or rights of the Lessor or the Vendor under this Lease or under the Security
Documents. '
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The Lessee agrees that, at its own cost and expense, it will maintain and
keep each Unit in good order and repair.

Any and all additions to any Unit (except communications, signal and
automatic control equipment or devices having a similar use which have
been added to such Unit by the Lessee, the cost of which is not included in
the Purchase Price of such Unit and which are not required for the operation
or use of such Unit by the Interstate Commerce Commission, the Depart-
ment of Transportation or any other applicable regulatory body), and any
and all parts installed on and additions and replacements made to any Unit
shall constitute accessions to such Unit and, at the cost and expense of the
Lessee, full ownership thereof free from any lien, charge, security interest or
encumbrance (except for those created by the Security Documents) shall
immediately be vested in the Lessor and the Vendor as their respective
interests appear in the Unit itself.

The Lessee agrees to indemnify, protect and hold harmless the Lessor
and the Vendor from and against all losses, damages, injuries, liabilities,
claims and demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including, but not limited to, counsel fees
and expenses, patent liabilities, penalties and interest, arising out of or as the
result of the entering into or the performance of or the occurrence of a
default or an Event of Default under the Security Documents or this Lease,
the ownership of any Unit, the ordering, acquisition, use, operation,
condition, purchase, delivery, rejection, storage or return of any Unit or any
accident in connection with the operation, use, condition, possession, storage
or return of any Unit resulting in damage to property or injury or death to
any person, except as otherwise provided in § 14 of this Lease. The
indemnities arising under this paragraph shall continue in full force and
effect notwithstanding the full payment of all obligations under this Lease or
the expiration or the termination of the term of this Lease.

The indemnity provided by this Section 9 shall be in an amount which,
after deducting all taxes, fees, or other charges imposed with respect to the
receipt thereof, shall be equal to the amount of the loss, expense or liability
with respect to which the indemnification payment is made.

The Lessee agrees to prepare and deliver to the Lessor within a
reasonable time prior to the required date of filing (or, to the extent
permissible, file on behalf of the Lessor) any and all reports (other than
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income tax returns) to be filed by the Lessor with any federal, state or other
regulatory authority by reason of the ownership by the Lessor or the Vendor
of the Units or the leasing thereof to the Lessee.

§ 10. Default. If, during the continuance of this Lease, one or more of
the following events (each such event being hereinafter sometimes called an
Event of Default) shall occur:

A. default shall be made in payment of any part of the rental
provided in § 3 hereof, and such default shall continue for five days;

B. the Lessee shall make or permit any unauthorized assignment or
transfer of this Lease or of possession of the Units, or any thereof;

C. default shall be made in the observance or performance of any
other of the covenants, conditions and agreements on the part of the
Lessee contained herein or in the Security Documents, and such default
shall continue for 30 days;

D. a petition for reorganization under Section 77 of the Bankruptcy
Act, as now constituted or as said Section 77 may hereafter be
amended, shall be filed by or against the Lessee and, unless such
petition shall have been dismissed, nullified, stayed or otherwise
rendered ineffective ( but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), all the obligations of the
Lessee under the Security Documents and this Lease shall not have
been and shall not continue to have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trustees appointed
(whether or not subject to ratification) in such proceedings in such
manner that such obligations shall have the same status as obligations
incurred by such trustee or trustees, within 30 days after such appoint-
ment, if any, or 60 days after such petition shall have been filed,
whichever shall be earlier;

E. any other proceedings shall be commenced by or against the
Lessee for any relief which includes, or might result in, any modification
of the obligations of the Lessee hereunder or under the Security
Documents under any bankruptcy or insolvency laws, or laws relating
to the relief of debtors, readjustments of indebtedness, reorganizations,
arrangements, compositions or extension (other than a law which does
not permit any readjustments of the obligations of the Lessee hereunder
or under the Security Documents), and, unless such proceedings shall
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have been dismissed, nullified, stayed or otherwise rendered ineffective
(but then only so long as such stay shall continue in force or such
ineffectiveness shall continue), all the obligations of the Lessee under
this Lease and under the Security Documents shall not have been and
shall not continue to have been duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees or receiver or receivers
appointed (whether or not subject to ratification) for the Lessee or for
the property of the Lessee in connection with any such proceedings in
such manner that such obligations shall have the same status as
obligations incurred by such a trustee or trustees or receiver or receivers,
within 30 days after such appointment, if any, or 60 days after such
proceedings shall have been commenced, whichever shall be earlier; or

F. an event of default shall occur under any lease, agreement,
equipment trust agreement or indenture under which the Lessee is an
obligor (the term “event of default” being used in this subparagraph
shall mean any event which, after applicable notice and/or period of
grace provided in the instrument in question, permits the obligee or
obligees thereunder to declare the principal amount of the obligation
issued or secured thereby to become immediately due or payable);

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions either at law or
in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach thereof
including net after-tax losses of Federal and state income tax benefits to
which the Lessor would otherwise be entitled under this Lease; or

(b) by notice in writing to the Lessee terminate the term of this
Lease, whereupon all rights of the Lessee to the use of the Units shall
absolutely cease and terminate as though this Lease had never been
made, but the Lessee shall remain liable as hereinafter provided; and
thereupon the Lessor may by its agents enter upon the premises of the
Lessee or other premises where any of the Units may be and take
possession of all or any of such Units and thenceforth hold, possess and
enjoy the same free from any right of the Lessee, or its successors or
assigns, to use the Units for any purposes whatever; but the Lessor
shall, nevertheless, have a right to recover from the Lessee any and all
amounts which under the terms of this Lease may be then due or which
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may have accrued to the date of such termination (computing the rental
for any number of days less than a full rental period by multiplying the
rental for such full rental period by a fraction of which the numerator is
such number of days and the denominator is the total number of days in
such full rental period) and also to recover forthwith from the Lessee

(A) (i) as damages for loss of the bargain and not as a
penalty, a sum, with respect to each Unit, which represents the
excess of (x) the present value, at the time of such termination, of
the entire unpaid balance of all rental for such Unit which would
otherwise have accrued hereunder from the date of such termina-
tion to the end of the term of this Lease as to such Unit plus the
present value of 10% of the Purchase Price of such Unit over (y) the
then present value of the rentals which the Lessor reasonably
estimates to be obtainable for the Unit during such period, such
present value to be computed in each case on the basis of a 6.29%
per annum discount, compounded semiannually from the respective
dates upon which rentals would have been payable hereunder had
this Lease not been terminated, (ii) any damages and expenses,
including reasonable attorneys’ fees, in addition thereto which the
Lessor shall have sustained by reason of the breach of any
covenant, representation or warranty of this Lease, and (iii) an
amount which, after deduction of all taxes required to be paid by
the Lessor in respect of the receipt thereof under the laws of the
United States of America or any political subdivision thereof, shall,
in the reasonable opinion of the Lessor, cause the Lessor’s net
return under this Lease to be equal to the net return that would
have been available to the Lessor if it had been entitled to
utilization of all or such portion of the Investment Credit (as
defined in § 17 hereof) lost, not claimed, not available for claim,
disallowed or recaptured by or from the Lessor as a result of the
breach of one or more of the representations, warranties and
covenants made by the Lessee in § 17 or any other provision of this
Lease or the sale or other disposition of the Lessor’s interest in any
Unit after the occurrence of an Event of Default, plus such sum as
shall, in the reasonable opinion of the Lessor, cause the Lessor’s net
return under this Lease to be equal to the net return that would
have been available to the Lessor if it had been entitled to
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utilization of all or such portion of the ADR Deduction (as defined
in § 17 hereof) which was lost, not claimed, not available for claim
or disallowed or recaptured in respect of a Unit as a result of the
breach of one or more of the representations, warranties and
covenants made by the Lessee in § 17 or any other provision of this
Lease, the inaccuracy of any statement in any letter or document
furnished to the Lessor by the Lessee, the termination of this Lease,
the Lessee’s loss of the right to use such Unit or the sale or other
disposition of the Lessor’s interest in such Unit after the occurrence
of an Event of Default;

In the event of any sale or other disposition of any Unit (other

than a sale or disposition described in subparagraphs (i) and (ii)

of the fifth paragraph of §17), the Lessee shall indemnify the

Lessor in such amount as will, after taking account of all taxes

imposed with respect to the receipt thereof, be equal to any

additional income taxes incurred, or income tax benefits lost, by

reason of such sale, exchange or other disposition of any Unit or

_ portion thereof resulting in a loss to the Lessor which is not

deductible in full as an ordinary loss for federal income tax
purposes.

{B) on the election of the Lessor to sell any or all Units of
Equipment, after giving 30 days notice to the Lessee, at one or more
public or private sales, as liquidated damages for Lessee’s default
hereunder, an amount equal to the amount, if any, by which (1) the
sum of (x) the aggregate Casualty Value of such Units of Equip-
ment on the rental payment date next preceding the date such
notice is given, (y) the amount set forth in clause (ii) of paragraph
(A) above, and (z) the amount set forth in clause (iii) of
paragraph (A) above, exceeds (ii) the amount received by the
Lessor upon such public or private sales of such Units of Equip-
ment; or

(C) upon notice to the Lessee, payment from the Lessee in an
amount equal to the aggregate Casualty Value on the rental
payment date next preceding the date such notice is given of all
Units of Equipment which have not been sold by the Lessor
pursuant to paragraph (B) above plus, to the extent not otherwise
recovered by the Lessee pursuant to paragraph (B) above, the sum
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of the amount set forth in clause (ii) of paragraph (A) above and
the amount set forth in clause (iii) of paragraph (A) above in
connection with a conveyance by the Lessor pursuant to the fourth
paragraph of § 13 hereof.

The remedies in this Lease provided in favor of the Lessor shall not be
deemed exclusive, but shall be cumulative, and shall be in addition to all
other remedies in its favor existing at law or in equity. The Lessee hereby
waives any mandatory requirements of law, now or hereafter in effect, which
might limit or modify the remedies herein provided, to the extent that such
waiver is not, at the time in question, prohibited by law. The Lessee hereby
waives any and all existing or future claims to any offset against the rental
payments due hereunder, and agrees to make such payments regardless of
any offset or claim which may be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights granted it hereunder
upon the occurrence of any of the contingencies set forth herein shall not
constitute a waiver of any such right upon the continuation or recurrence of
any such contingencies or similar contingencies.

§ 11. Return of Units Upon Default. If this Lease shall terminate
pursuant to § 10 hereof, the Lessee shall forthwith deliver possession of the
Units to the Lessor. For the purpose of delivering possession of any Unit or
Units to the Lessor as above required, the Lessee shall at its own cost,
expense and risk:

(a) forthwith and in the usual manner (including, but not by way
of limitation, giving prompt telegraphic and written notice to the
Association of American Railroads and all railroads to which any Unit
or Units have been interchanged to return the Unit or Units so inter-

changed) place such Units upon such storage tracks of the Lessee as the
Lessor reasonably may designate;

(b) permit the Lessor to store such Units on such tracks at the risk
of the Lessee without charge for rent or storage until such Units have
been sold, leased or otherwise disposed of by the Lessor; and

(c) transport the same to any place on the lines of railroad
operated by the Lessee or any of its affiliates or to any connecting
carrier for shipment, all as directed by the Lessor.
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The assembling, delivery, storage and transporting of the Units as here-
inbefore provided shall be at the expense and risk of the Lessee and are of
the essence of this Lease, and upon application to any court of equity having
jurisdiction in the premises the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of the Lessee so
to assemble, deliver, store and transport the Units. During any storage
period, the Lessee will, at its own cost and expense, maintain and keep the
Equipment in good order and repair and will permit the Lessor or any
person designated by it, including the authorized representative or repre-
sentatives of any prospective purchaser of any such Unit, to inspect the
same. In the event that the Units or any thereof are sold pursuant to the
exercise of the Vendor’s remedies under the Security Documents, the Lessee
shall pay to the Vendor the per diem interchange for each such Unit which
shall not have been assembled, delivered and stored, as hereinbefore
provided, by the date of such sale for each day from the date of such sale to
the date of delivery to the purchaser thereof.

Without in any way limiting the obligation of the Lessee under the
foregoing provisions of this § 11, the Lessee hereby irrevocably appoints the
Lessor as the agent and attorney of the Lessee, with full power and
authority, at any time while the Lessee is obligated to deliver possession of
any Unit to the Lessor, to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever shall be in possession
of such Unit at the time.

§ 12. Assignment; Possession and Use. This Lease shall be assignable in
whole or in part by the Lessor without the consent of the Lessee, but the
Lessee shall be under no obligation to any assignee of the Lessor except
upon written notice of such assignment from the Lessor. All the rights of the
Lessor hereunder (including, but not limited to, the rights under §§ 6, 7, 10
and 17 and the rights to receive the rentals payable under this Lease) shall
inure to the benefit of the Lessor’s assigns (including the partners or any
beneficiary of any such assignee if such assignee is a partnership or a trust,
respectively).

So long as the Lessee shall not be in default under this Lease or under
the Security Documents in its capacity as guarantor or otherwise, the Lessee
shall be entitled to the possession and use of the Units in accordance with
the terms of this Lease and the Security Documents, but, without the prior
written consent of the Lessor, the Lessee shall not assign or transfer its

P
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leasehold interest under this Lease in the Units or any of them.” The Lessee,
at its own expense, will promptly pay or discharge any and all sums claimed
by any party which, if unpaid, might become a lien, charge, security interest
or other encumbrance (other than an encumbrance created by the Lessor or
the Vendor or resulting from claims against the Lessor or the Vendor not
related to the ownership of the Units) upon or with respect to any Unit,
including any accession thereto, or the interest of the Lessor, the Vendor or
the Lessee therein, and will promptly discharge any such lien, claim, security
interest or other encumbrance which arises. The Lessee shall not, without
the prior written consent of the Lessor, part with the possession or control of,
or suffer or allow to pass out of its possession or control, any of the Units,
except to the extent permitted by the provisions of the immediately
succeeding paragraph.

So long as the Lessee shall not be in default under this Lease or under
the Security Documents in its capacity as guarantor or otherwise, the Lessee
shall be entitled to the possession of the Units and to the use of the Units by
it or any affiliate upon lines of railroad owned or operated by it or any such
affiliate or upon lines of railroad over which the Lessee or any such affiliate
has trackage or other operating rights or over which railroad equipment of
the Lessee or any such affiliate is regularly operated pursuant to contract,
and also to permit the use of the Units upon connecting and other carriers in
the usual interchange of traffic or pursuant to run-through agreements, but
only upon and subject to all the terms and conditions of this Lease and the
Security Documents; provided, however, that the Lessee shall not assign or
permit the assignment of any Unit to service involving the regular operation
and maintenance thereof outside the United States of America. The Lessee
may receive and retain compensation for such use from other railroads so
using any of the Units. '

Nothing in this § 12 shall be deemed to restrict the right of the Lessee to
assign or transfer its leasehold interest under this Lease in the Units or
possession of the Units to any railroad corporation incorporated under the
laws of any state of the United States of America or the District of Columbia
(which shall have duly assumed the obligations of the Lessee hereunder and
under the Security Documents) into or with which the Lessee shall have
become merged or consolidated or which shall have acquired the property of
the Lessee as an entirety or substantially as an entirety, provided that such
assignee or transferee will not, upon the effectiveness of such merger,
consolidation or acquisition be in default under any provision of this Lease.
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§ 13. Purchase Option. Provided that this Lease has not been earlier
terminated and the Lessee is not in default hereunder, the Lessee may by
written notice delivered to the Lessor not less than six months prior to the
end of the term of this Lease elect to purchase at the end of such term all,
but not fewer than all, the Units then covered by this Lease for a purchase
price equal to the “Fair Market Value” of such Units as of the end of the
term of this Lease.

Fair Market Value shall be determined on the basis of, and shall be
equal in amount to, the value which would obtain in an arm’s-length
transaction between an informed and willing buyer-user (other than a lessee
currently in possession and a used equipment dealer) and an informed and
willing seller under no compulsion to sell and, in such determination, costs of
removal from the location of current use shall not be a deduction from such
value. If on or before four months prior to the expiration of the term of this
Lease, the Lessor and the Lessee are unable to agree upon a determination
of the Fair Market Value of the Units, such value shall be determined in
accordance with the preceding definition by the Appraiser. The term
Appraiser-shall mean such independent appraiser as the Lessor may select
with the approval of the Lessee, or failing such approved selection, a panel
of three independent appraisers, one of whom shall be selected by the
Lessor, the second by the Lessee and the third designated by the first two so
selected. The Appraiser shall be instructed to make such determination
within a period of 30 days following appointment, and shall promptly
communicate such determination in writing to the Lessor and the Lessee.
The determination so made shall be conclusively binding upon both Lessor
and Lessee. The expenses and fee of the Appraiser shall be borne by the
Lessee.

Notwithstanding the foregoing, if upon the expiration of the term of this
Lease the Fair Market Value of the Units is less than 10% of the original
Purchase Price of such Units, Lessor and Lessee agree that such deficiency
shall be deemed to be caused directly by excessive use of the Units by
Lessee, and Lessee shall compensate Lessor for such excessive use in
accordance with the provisions of this § 13. If Lessee shall exercise its
purchase option under this § 13 at the end of the term of this Lease, and the
purchase price determined as aforesaid is less than 10% of the original
Purchase Price, then Lessee shall pay to Lessor in cash, on the date when
such purchase price is payable, an amount equal to the difference between
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such purchase price and 10% of the original Purchase Price. If Lessee shail
not exercise such purchase option and the Fair Market Value of the Units is
less than 10% of the original Purchase Price of such Units, the Lessor may
require the Lessee, and the Lessee agrees, to purchase the Units subject to
this Lease at the end of the term of this Lease for a purchase price equal to
10% of the original Purchase Price of the Units.

Upon payment of the purchase price, the Lessor shall upon request of
the Lessee execute and deliver to the Lessee, or to the Lessee’s assignee or
nominee, a bill of sale {without representations or warranties except that
such Units are free and clear of all claims, liens, security interests and other
encumbrances by or in favor of any person claiming by, through or under
the Lessor other than claims, liens, security interests and other encumb-
rances arising from the Security Documents) for such Units and such other
documents as may be required to release such Units, from the terms and
scope of this Lease and to transfer title thereto to the Lessee or such assignee
or nominee, in such form as may reasonably be requested by the Lessee, all
at the Lessee’s expense.

§ 14. Return of Units upon Expiration of Term. As soon as practicable
on or after the expiration of the term of this Lease with respect to any Unit
not purchased by the Lessee, the Lessee will, at its own cost and expense, at
the request of the Lessor, deliver possession of such Unit to the Lessor upon
such storage tracks of the Lessee as the Lessor may designate, or, in the
absence of such designation, as the Lessee may select, and permit the Lessor
to store such Unit on such tracks for a period not exceeding three months
and transport the same, at any time within such three-month period, to any
reasonable place on the lines of railroad operated by the Lessee, or to any
connecting carrier for shipment, all as directed by the Lessor, the movement
and storage of such Unit to be at the expense and risk of the Lessee. During
any such storage period the Lessee will permit the Lessor or any person
designated by it, including the authorized representative or representatives
of any prospective purchaser of such Unit, to inspect the same; provided,
however, that the Lessee shall not be liable, except in the case of negligence
of the Lessee or of its employees or agents, for any injury to, or the death of,
any person exercising, either on behalf of the Lessor or any prospective
purchaser, the rights of inspection granted under this sentence. The
assembling, delivery, storage and transporting of the Units as hereinbefore
provided are of the essence of this Lease, and upon application to any court
of equity having jurisdiction in the premises, the Lessor shall be entitled to a
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decree against the Lessee requiring specific performance of the covenants of
the Lessee so to assemble, deliver, store and transport the Units. Each Unit
returned to the Lessor pursuant to this § 14 shall (i) be in the same
operating order, repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted, and (ii) meet the standards then
in effect under the Interchange Rules of the Association of American
Railroads and/or the applicable rules of any governmantal agency or other
organization with jurisdiction. If the Lessor shall elect to abandon any Unit
which has suffered a Casualty Occurrence or which after the expiration of
this Lease the Lessor shall have deemed to have suffered a Casualty
Occurrence, it may deliver written notice to such effect to the Lessee and the
Lessee shall thereupon assume and hold the Lessor harmless from all
liability arising in respect of any responsibility of ownership thereof, from
and after receipt of such notice. The Lessor shall execute and deliver to the
Lessee a bill of sale or bills of sale transferring to the Lessee, or upon its
order, the Lessor’s title to and property in any Unit abandoned by it
pursuant to the immediately preceding sentence. The Lessee shall have no
liability to the Lessor in respect of any Unit abandoned by the Lessor after
termination of the Lease; provided, however, that the foregoing clause shall
not in any way effect the survival of the indemnities of the Lessee under this
Lease which continue after the termination of this Lease or relieve the
Lessee of its obligations pursuant to § 7 hereof to make payments equal to
the Casualty Value of any Unit experiencing a Casualty Occurrence while
this Lease is in effect.

§ 15. Opinion of Counsel. On each Closing Date the Lessee will deliver
to the Lessor two counterparts of the written opinion of counsel for the
Lessee, addressed to the Lessor and the Vendor, in scope and substance
satisfactory to the Lessor, the Vendor and their respective counsel, to the
effect that:

A. the Lessee is a corporation legally incorporated, validly existing
and in good standing under the laws of its state of incorporation
(specifying the same) with adequate corporate power to own its
properties and to carry on its business as now conducted, and to enter
into the Security Documents and this Lease;

B. the Security Documents and this Lease have been duly author-
ized, executed and delivered by the Lessee and constitute legal, valid
and binding agreements of the Lessee, enforceable in accordance with
their respective terms;
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C. the Security Documents (and any assignment thereof) and this
Lease (and any assignment hereof) have been duly filed and recorded
with the Interstate Commerce Commission pursuant to Section 20c¢ of
the Interstate Commerce Act and such filing and recordation will
protect the Vendor’s and the Lessor’s interests in and to the Units and
no filing, recording or deposit (or giving of notice) with any other
federal, state or local government or agency thereof is necessary in
order to protect the interests of the Vendor or the Lessor in and to the
Units in the United States of America;

D. no approval is required from any public regulatory body with
respect to the entering into or performance of the Security Documents
or this Lease;

E. the entering into and performance of the Security Documents or
this Lease will not result in any breach of, or constitute a default under,
any indenture, mortgage, deed of trust, bank loan or credit agreement
or other agreement or instrument to which the Lessee is a party or by
which it may be bound; and

F. no mortgage, deed of trust, or other lien of any nature
whatsoever which now covers or affects, or which may hereafter cover
or affect, any property or interests therein of the Lessee, now attaches or
hereafter will attach to the Units or in any manner affects or will affect
adversely the Vendor’s or Lessor’s right, title and interest therein;
provided, however, that such liens may attach to the leasehold interest of
the Lessee hereunder in and to the Units.

§ 16. Recording. The Lessee, at its own expense, will cause this Lease,
the Security Documents and any assignment hereof or thereof to be filed and
recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act. The Lessee will undertake the
filing, registering, deposit, and recording required of the Lessor under the
Security Documents and will from time to time do and perform any other act
and will execute, acknowledge, deliver, file, register, record (and will refile,
re-register, deposit and redeposit or re-record whenever required ) any and
all further instruments required by law or reasonably requested by the
Lessor or the Vendor for the purpose of proper protection, to their
satisfaction, of the Vendor’s and the Lessor’s respective interests in the
Units, or for the purpose of carrying out the intention of this Lease, the
Security Documents or the assignment thereof to the Vendor; and the Lessee



24

will promptly furnish to the Vendor and the Lessor evidences of all such
filing, registering, depositing or recording, and an opinion or opinions of
counsel for the Lessee with respect thereto satisfactory to the Vendor and the
Lessor. This Lease and the Security Documents shall be filed and recorded
with the Interstate Commerce Commission prior to the delivery and
acceptance hereunder of any Unit.

§ 17. Income Taxes. As each Unit is accepted as provided in Section 2
hereof, the Lessor shall thereupon be treated the Owner of the Unit for
purposes of the Internal Revenue Code of 1954, as amended to the date
hereof (the “Code”), the New York State Franchise Tax Law and the New
York City Franchise Tax (collectively with the Code, the “Tax Laws”) and
a lessor under a true lease. As Owner of the Units, Lessor shall be entitled to
such deductions, credits and other benefits as are provided by the Tax Laws
to an owner of tangible personal property, including without limitation,
deductions for depreciation of the property, deductions with respect to
interest payable under the Security Documents (the “Interest Deductions™),
and the investment tax credit provided by Section 38 (the “Investment
Credit”) and related sections of the Code computed at a rate of 7% with
respect to the Purchase Price of the Units. The deductions for depreciation
may be taken under the asset depreciation range system (the “ADR
Deduction™) on a cost basis equal to the Purchase Price using one or more
accelerated methods described in Section 167(b), under asset guideline class
00.25, over a lower limit depreciation period of 12 years, to a salvage value
(after application of Section 167(f)) of zero. Federal, New York State and
New York City income or franchise taxes may be computed on the basis of a
consolidated or combined return with an affiliated group that includes a
bank.

The Lessee agrees that neither it nor any corporation controlled by it, in
control of it, or under common control with it, directly or indirectly, will at
any time take any action or file any returns or other documents inconsistent
with the foregoing and that each of such corporations will file such returns,
take such actions and execute such documents as may be reasonable and
necessary to facilitate accomplishment of the intent hereof.

Notwithstanding anything to the contrary contained in § 12 hereof or in
any other documents pertaining to this Lease, the Lessee represents and
warrants that (i) all the Units constitute property the full Purchase Price of
which qualifies for the Investment Credit under section 50 of the Code; (ii)
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at the time the Lessor becomes the owner of the Units, the Units will
constitute ‘“‘new section 38 property” within the meaning of section 48(b) of
the Code and at the time the Lessor becomes the owner of the Units, the
Units will not have been used by any person so as to preclude “the original
use of such property” within the meaning of sections 48(b) and 167(c)(2)
of the Code from commencing with the Lessor; (iii) at all times during the
term of this Lease, each Unit will constitute “section 38 property” within the
meaning of section 48(a) of the Code, will not be used predominantly
outside the United States within the meaning of said section 48(a) (or any
exception thereto) and will be used by railroad companies; (iv) the Lessee
will maintain sufficient records to verify such use; and (v) upon request of
the Lessor, the Lessee will provide written reports establishing such use.

If for any reason (including the inaccuracy in law or in fact of the
representations and warranties set forth in the preceding paragraph or any
act or omission of the Lessee or the inaccuracy of any statement in any letter
or document furnished to the Lessor by the Lessee in connection with any
application for ruling of the Internal Revenue Service or otherwise) the
Lessor shall lose, or shall not have, or shall lose the right to claim, or shall
suffer a disallowance of or shall be required to recapture (any such event
being hereinafter called a Loss), all or any portion of the Investment Credit,
the ADR Deduction, or the Interest Deduction with respect to all or part of
any Unit, then at the option of the Lessee on the rental payment date next
succeeding written notice to the Lessee by the Lessor of such fact (such
option to be elected by written notice to the Lessor on or before such rental
payment date), (x) the rentals for the Units set forth in §3 hereof shall be
increased to such amount or amounts as shall, in the reasonable opinion of
the Lessor, cause the Lessor’s annual net after-tax cash flows to equal the
annual net after-tax cash flows that would have been realized by the Lessor
if the Lessor had been entitled to utilize all the Investment Credit, the ADR
Deduction and the Interest Deduction, and the Lessee shall forthwith pay to
the Lessor as additional rental the amount of any interest and/or penalties
which may be assessed by the United States of America against the Lessor
attributable to the loss of all or such portion of the Investment Credit, the
ADR Deduction or Interest Deduction or (y) the Lessee shall pay to the
Lessor an amount equal to the present value of the difference between the
rentals set forth in §3 hereof and the rentals as increased by the preceding
clause (x), such present value to be computed on the basis of a 6.29% per
annum discount, compounded semi-annually, and the Lessee shall forthwith
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pay to the Lessor as additional rental the amount of any interest and/or
penalties which may be assessed by the United States of America, the State
of New York and the City of New York against the Lessor attributable to
the loss of all or such portion of the Investment Credit, the ADR Deduction
or Interest Deduction.

Notwithstanding the provisions of the fourth paragraph of this §17, the
payments under (x) or (y) thereof need not be made if the Lessor shall
have lost, or shall not have, or shall have lost the right to claim, or shall have
suffered a disallowance of, or shall have been required to recapture all or
any portion of the Investment Credit, the ADR Deduction or the Interest
Deduction with respect to all or part of such Unit as a direct result of the
occurrence of any of the following events: ‘

(1) a Casualty Occurrence with respect to such Unit, if the Lessee
shall have paid to the Lessor the amounts stipulated under §7 hereof;

(ii) a voluntary transfer or other voluntary disposition by the
Lessor of any interest in such Unit or the voluntary reduction by the
Lessor of its interest in the rentals from such Unit under this Lease
(except pursuant to or assignment of this Lease to the Vendor), unless,
in each case, an Event of Default shall have occurred and be continuing
at the time of such disposition;

(iil) the failure of the Lessor to claim in a timely manner the
Investment Credit, the ADR Deduction or the Interest Deduction; or

(iv) the failure of the Lessor to have sufficient liability for Federal
income tax against which to credit such Investment Credit or sufficient
income to benefit from the ADR Deduction or the Interest Deduction,
as applicable.

In the event of any sale or other disposition of any Unit (other than a
sale or disposition described in subparagraphs (i) or (ii) of the preceding
paragraph), the Lessee shall indemnify the Lessor in such amount as will,
after taking account of all taxes imposed with respect to the receipt thereof,
be equal to any additional income taxes incurred, or income tax benefits lost,
by reason of such sale, exchange or other disposition of any Unit or portion
thereof resulting in a loss to the Lessor which is not deductible in full as an
ordinary loss for federal income tax purposes.

t
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In the event the rental rates shall be adjusted as hereinbefore provided,
the Casualty Values set forth in §7 hereof and the damages and amounts set
forth in subparagraph (b) of §10 hereof shall be adjusted accordingly.

If on or before December 31, 1975, the Internal Revenue Service for
any reason whatsoever shall not have issued to the Lessor, upon a request by
it, a favorable tax ruling to the effect that: (1) this Lease constitutes a true
lease and the Lessor will be treated as owner of the Units; (ii) the Lessor is
entitled to the Interest Deduction in computing its taxable income; (iii) the
Lessor is entitled to the Investment Credit in respect of 100% of the Purchase
Price of the Units; (iv) the Lessor is entitled to the ADR Deduction in
respect of 100% of the Purchase Price of the Units; and (v) the payments to
be paid by the Lessee under this Lease for the use of the Units constitute
rent and are deductible by the Lessee pursuant to Section 162(a)(3) of the
Code or if prior to December 31, 1975 such ruling is denied, then in either
event, the Lessee shall, in respect of all Units delivered hereunder and
settled for under the Security Documents (excluding any Units for which
payment in respect of a Casualty Occurrence has been made), on the next
succeeding rental payment date following the earlier of December 31, 1975
or the date such ruling is denied, at the option of the Lessor, purchase the
interest of the Lessor in such Units and in payment therefor assume and
agree to discharge the Lessor’s obligations relating to such Units under the
Security Documents (without regard to the limitations set forth in the last
paragraph of Article 4 and Article 23 of the Security Documents) and shall
pay to the Lessor an amount equal to rental payable on such rental payment
date plus the aggregate Casualty Value of such Units, less the unpaid
Conditional Sale Indebtedness (as defined in the Security Documents) in
respect thereof, determined as of such date plus all fees or expenses paid or
incurred by the Lessor in respect of this transaction.

§ 18. Interest on Overdue Rentals. Anything to the contrary herein
contained notwithstanding, any nonpayment of rentals and other obligations
due hereunder shall result in the obligation on the part of the Lessee
promptly to pay, to the extent legally enforceable, an amount equal to 11%%
per annum of the overdue rentals and other obligations for the period of
time during which they are overdue or such lesser amount as may be legally
enforceable.
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§ 19. Notices. Any notice required or permitted to be given by either
party hereto to the other shall be deemed to have been given when mailed,
first-class certified, addressed as follows:

(a) if to the Lessor, One Chase Manhattan Plaza, New York, New

York 10015, attention of Administrative Assistant, and

(b) if to the Lessee, at Missouri Pacific Building, St. Louis,
Missouri 63103 attention of D. J. Maurer, Treasurer.

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing.

§ 20. Severability; Effect and Modification of Lease. Any provision of
this Lease which is prohibited or unenforceable in any jurisdiction, shall be,
as to such jurisdiction, ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and
any such prohibition or unenforceability in any jurisdiction shall not
invalidate or render unenforceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the Lessor
and the Lessee with respect to the leasing of the Units and supersedes all
other agreements, oral or written, with respect thereto. No variation or
modification of this Lease and no waiver of any of its provisions or
conditions shall be valid unless in writing and signed by duly authorized
signatories for the Lessor and the Lessee.

§ 21. Execution. This Lease may be executed in several counterparts,
such counterparts together constituting but one and the same instrument, but
the counterpart delivered to the Vendor shall be deemed to be the original
counterpart. Although for convenience this Lease is dated as of the date first
set forth above, the actual date or dates of execution hereof by the parties
hereto is or are, respectively, the date or dates stated in the acknowledg-
ments hereto annexed.

§ 22. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of Missouri;
provided, however, that the parties shall be entitled to all rights conferred by
Section 20c of the Interstate Commerce Act.

W
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IN WITNESs WHEREOF, the parties hereto have executed or caused this
instrument to be executed as of the date first above written.

MissOURI PACIFIC RAILROAD COMPANY

Vice President

[ CORPORATE SEAL]

Attest:

......................................................

Assistant Secretary

CHASE MANHATTAN SERVICE CORPORATION

.......................................................................

Vice President

[ CORPORATE SEAL]

Attest:

......................................................
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STATE OF MISSOURI ' i
SS.:
CouNnTty OF ST. Louls

On this day of September 1974, before me personally appeared

, to me personally known, who, being by me

duly sworn, says that he is a Vice President of MI1sSOURI PACIFIC RAILROAD

CoMmpANY, that one of the seals affixed to the foregoing instrument is the

corporate seal of said corporation, that said instrument was signed and

sealed on behalf of said corporation by authority of its Board of Directors,

and he acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

Notary Public
[ NOTARIAL SEAL]
My Commission expires
STATE oF NEW YORK ss.:
CouNnTtYy OF NEW YORK N
On this day of September, before me personally appeared

, to me personally known, who, being by me
duly sworn, says that he is a Vice President of CHASE MANHATTAN SERVICE
CORPORATION, that one of the seals affixed to the foregoing instrument is the
seal of said corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was the free
act and deed of said corporation.

..............................................................

Notary Public

[NOTARIAL SEAL]
My Commission expires
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Schedule A
to Lease
Lessee’s Road
Numbers
’ (Both
”llp_e Quantity Inclusive)
GP 38-2 10 2111-2120
2,000 H.P.
General Motors
Diesel Electric
Locomotive
MP 15 10 1535-1544
1,500 H.P. :
General Motors
Diesel Electric
Locomotive
U233 11 2257-2267
2,250 H.P. —-—

General Electric
Diesel El_ectric
Locomotive



Annex D
to Conditional Sale Agreement

ASSIGNMENT OF LEASE AND AGREEMENT dated as of Septem-
ber 1, 1974 (hereinafter called this Assignment), by and between CHASE
MANHATTAN SERVICE CORPORATION (hereinafter called the Lessor or the
Vendee) and FIRST NATIONAL BANK OF MINNEAPOLIS, as Agent under a
Finance Agreement dated the date hereof (hereinafter called the Vendor).

WHEREAS, the Vendee and Missourl Paciric RAILROAD COMPANY
(hereinafter called the Lessee) are entering into Conditional Sale Agree-
ments dated as of the date hereof (hereinafter collectively called the Security
Documents), with GENERAL MOTORS CORPORATION (Electro-motive Divi-
sion) and GENERAL ELECTRIC COMPANY, respectively, (hereinafter called the
Builders) providing for the sale to the Vendee of such units of railroad
equipment ( hereinafter called the Units) described in the Annexes thereto
as are delivered to and accepted by the Vendee thereunder; and

WHEREAS the Lessor and the Lessee have entered into a Lease of
Railroad Equipment dated as of the date hereof (hereinafter called the
Lease), providing for the leasing by the Lessor to the Lessee of the Units;
and

WHEREAS, in order to provide security for the obligations of the Lessor
under the Security Documents and as an inducement to the Vendor to invest
in the Conditional Sale Indebtedness (as that term is defined in the Security
Documents), the Lessor has agreed to assign for security purposes its rights
in, to and under the Lease to the Vendor;

Now, THEREFORE, in consideration of the premises and of the payments
to be made and the covenants hereinafter mentioned to be kept and
performed, the parties hereto agree as follows:

1. Subject to the provisions of Paragraph 11 hereof, the Lessor
hereby assigns, transfers and sets over unto the Vendor, as collateral
security for the payment and performance of the obligations of the
Lessor as Vendee and of the Lessee under the Security Documents, all
the Lessor’s right, title and interest, powers, privileges, and other
benefits under the Lease, including, without limitation, the immediate
right to receive and collect all rentals, profits and other sums payable to
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or receivable by the Lessor from the Lessee under or pursuant to the
provisions of the Lease whether as rent, casualty payment, indemnity,
liquidated damages, or otherwise (such moneys being hereinafter called
the Payments), and the right to make all waivers and agreements, to
give all notices, consents and releases, to take all action upon the
happening of an Event of Default specified in the Lease, and to do any
and all other things whatsoever which the Lessor is or may become
entitled to do under the Lease. In furtherance of the foregoing
assignment, the Lessor hereby irrevocably authorizes and empowers the
Vendor in its own name, or in the name of its nominee, or in the name
of the Lessor or as its attorney, to ask, demand, sue for, collect and
receive any and all Payments to which the Lessor is or may become
entitled under the Lease, and to enforce compliance by the Lessee with
all the terms and provisions thereof.

The Vendor agrees to accept any Payments made by the Lessee for
the account of the Lessor pursuant to the Lease. To the extent received,
the Vendor will apply such Payments to satisfy the due and unpaid
obligations of the Lessor under the Security Documents, subject to the
limitations contained in the last paragraph of Article 4 of the Security
Documents, and any balance shall be paid immediately to and retained
by the Lessor, subject to the provisions set forth in the last paragraph of
§3 of the Lease. If the Vendor shall not receive any rental payment
under the first paragraph of Section 3 of the Lease when due, the
Vendor shall notify the Lessor at the address set forth in the Lease.

2. This Assignment is executed only as security and, therefore, the
execution and delivery of this Assignment shall not subject the Vendor
to, or transfer, or pass, or in any way affect or modify the liability of the
Lessor under the Lease, it being understood and agreed that notwith-
standing this Assignment or any subsequent assignment, all obligations
of the Lessor to the Lessee shall be and remain enforceable by the
Lessee, its successors and assigns, against, and only against, the Lessor
or persons other than the Vendor.

3. To protect the security afforded by this Assignment, the Lessor
agrees as follows:

_(a) The Lessor will faithfully abide by, perform and discharge
each and every obligation, covenant and agreement which the Lease
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provides are to be performed by the Lessor; without the written
consent of the Vendor, the Lessor will not anticipate the rents under
the Lease, except as provided in Section 7 and Section 17 thereof, or
waive, excuse, condone, forgive or in any manner release or discharge
the Lessee thereunder of or from the obligations, covenants, condi-
tions and agreements to be performed by the Lessee, including,
without limitation, the obligation to pay the rents in the manner and
at the time and place specified therein or enter into any agreement
amending, modifying or terminating the Lease and the Lessor agrees
that any amendment, modification or termination thereof without
such consent shall be void provided, however, the Lessor may agree
(i) to amend the Lease to change the semiannual rental payment on
each Unit to not less than 5.00201% of the Purchase Price (as defined
in the Lease) of such Unit and (ii) to amend Sections 4 (to extend
the term of the Lease), 6, 13, 14 or 17 of the Lease so long as any
amendment thereof is limited to the subject matter set forth in such
sections and does not adversely affect the interests of the Vendor.
The Lessor shall promptly notify the Vendor in writing of any such
amendment.

(b) Should the Lessor fail to make any payment or to do any act
which this Assignment requires the Lessor to make or do, then the
Vendor, but without obligation so to do, after first making written
demand upon the Lessor and affording the Lessor a reasonable
period of time within which to make such payment or do such act, but
without releasing the Lessor from any obligation hereunder, may
make or do the same in such manner and to such extent as the
Vendor may deem necessary to protect the security hereof, including
specifically, without limiting its general powers, the right to appear in
and defend any action or proceeding purporting to affect the security
hereof and the rights or powers of the Vendor, and also the right to
perform and discharge each and every obligation, covenant and
agreement of the Lessor contained in the Lease; and in exercising any
such powers, the Vendor may pay necessary costs and expenses,
employ counsel and incur and pay reasonable attorneys’ fees, and the
Lessor will reimburse the Vendor for such costs, expenses and fees.
The obligations and liabilities of the Lessor hereunder shall be
construed in accordance with and subject to the limitations in the
eighth paragraph of Article 4 of the Security Documents.



4

4. The Lessor does hereby constitute the Vendor the Lessor’s true
and lawful attorney, irrevocably, with full power (in the name of the
Lessor, or otherwise), to ask, require, demand, receive, compound and
give acquittance for any and all Payments due and to become due
under or arising out of the Lease to which the Lessor is or may become
entitled, to enforce compliance by the Lessee with all the terms and
provisions of the Lease, to endorse any checks or other instruments or
orders in connection therewith and to file any claims or take any action
or institute any proceedings which to the Vendor may seem to be
necessary or advisable in the premises.

5. Upon the full discharge and satisfaction of all the Lessee’s and
the Lessor’s obligations under the Security Documents, this Assignment
“and all rights herein assigned to the Vendor shall terminate, and all
estate, right, title and interest of the Vendor in and to the Lease shall
revert to the Lessor.

6. On each Closing Date (as defined in the Security Documents)
the Lessor will furnish the Vendor with an opinion of counsel that this
Assignment has been duly authorized, executed and delivered by the
Lessor and is a legal and valid agreement binding on the Lessor.

7. At the request of the Vendor, the Lessor will, from time to time,
do and perform any other act and will execute, acknowledge, deliver
and file, register, deposit and record (and will refile, reregister, rerecord
or redeposit whenever required) any and all further instruments
required by law or reasonably requested by the Vendor in order to
confirm or further assure, the interests of the Vendor hereunder.

8. The Vendor may assign all or any of the rights assigned to it
hereby or arising under the Lease, including, without limitation, the
right to receive any Payments due or to become due. In the event of
any such assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all the rights and
privileges and be subject to all the obligations of the Vendor hereunder.

9. This Assignment shall be governed by the laws of the State of
New York, but the parties shall be entitled to all rights conferred by
Section 20c¢ of the Interstate Commerce Act.
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10. The Lessor shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be promptly
delivered or made to the Vendor at its address set forth in Article 22 of
the Security Documents, or at such other address as the Vendor shall
designate.

11. The Vendor hereby agrees with the Lessor that the Vendor will
not, so long as an event of default under the Security Documents or the
Lease has not occurred and is not then continuing, exercise or enforce,
or seek to exercise or enforce, or avail itself of, any of the rights, powers,
privileges, authorizations or benefits assigned and transferred by the
Lessor to the Vendor by this Assignment, except the right to apply the
Payments as provided in Paragraph 1 hereof. Until such an event of
default shall have occurred and except as aforesaid, the Lessor shall be
entitled to exercise its rights under the Lease.
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to
be executed in their respective corporate names by officers thereunto duly
authorized, and their respective corporate seals to be affixed and duly
attested, all as of the date first above written.

CHASE MANHATTAN SERVICE
CORPORATION

Vice President
[ CORPORATE SEAL]

Attest:

FIRST NATIONAL BANK OF
MINNEAPOLIS, as Agent,

Vice President

[CORPORATE SEAL]

Attest:

..........................................................

Assistant Secretary

A1
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STATE OF NEW YORK ss.-
County oF NEw YORK

On this day of September 1974 before me personally appeared

, to me personally known, who, being by me duly

sworn, says that he is Vice President of CHASE MANHATTAN SERVICE

CORPORATION, that one of the seals affixed to the foregoing instrument is the

seal of said corporation and that said instrument was signed and sealed on

behalf of said corporation by authority of its Board of Directors and he

acknowledged that the execution of the foregoing instrument was the free
act and deed of said corporation.

..........................................................

Notary Public
[ NOTARIAL SEAL]
My Commission expires
STATE OF MINNESOTA .
CouNTY OF HENNEPIN 58
On this day of September 1974 before me personally appeared

, to me personally known, who, being by me duly
sworn, says that he is Vice President of FiRsT NATIONAL BANK OF
MINNEAPOLIS, that one of the seals affixed to the foregoing instrument is the
corporate seal of said bank and that said instrument was signed and sealed
on behalf of said bank by authority of its Board of Directors and he

acknowledged that the execution of the foregoing instrument was the free

act and deed of said bank.

Notary Public

[ NOTARIAL SEAL]

My Commission expires
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy of, and due notice of the assignment made by, the

foregoing Assignment of Lease and Agreement is hereby acknowledged as
of September 1, 1974.

Missouri PAcCIFIC RAILROAD
COMPANY,

Vice President
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