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, LEASE OF RAILROAD EQUIPMENT dated as of November 1,
1974, between .WEHCO LEASING COMPANY, a Georgia corporation
(hereinafter called the Lessee), and THE COLORADO AND SOUTHERN
RAILWAY COMPANY, a Colorado corporation (hereinafter sometimes
called the Lessor).

WHEREAS, the Lessor has entered into an Equipment
Trust Agreement dated as of November 1, 1974 (hereinafter
called the Trust), with Colorado National Bank of Denver
(hereinafter called the Trustee), wherein the Trustee has
agreed to acquire and lease to the Lessor the railroad equip-
ment described in Schedule A hereto; and

WHEREAS, the Lessee desires to lease all the units
of said equipment, or such lesser number (hereinafter called
the Units) as are delivered and accepted and settled for under
the Trust at the rentals and for the terms and upon the con-
ditions hereinafter provided;

WHEREAS, the Lessee desires to sublease the Units
to BURLINGTON NORTHERN INC. (hereinafter called the Railroad)
pursuant to a Sublease of Railroad Equipment dated the same
date as this Lease (hereinafter called the Sublease);

WHEREAS, the Lessee desires to sublease the Units
to BURLINGTON NORTHERN INC. (hereinafter called the Railroad)
pursuant to a Sublease of Railroad Equipment {attached hereto
as Exhibit A) dated the same date as this Lease (hereinafter
called the Sublease);

NOW, THEREFORE, in consideration of the premises
and of the rentals to be paid and the covenants hereinafter
mentioned to be kept and performed by the Lessee, the Lessor
hereby leases the Units to the Lessee upon the following terms
and conditions, but, upon default of the Lessee hereunder,
subject to all the rights and remedies of the Trustee under
the Trust;

Section 1. Delivery and Acceptance of Units. The
Lessor will cause each Unit to be delivered to the Lessee at
the point or points within the United States of America at
which such Unit is delivered to the Lessor under the Trust.
Upon such delivery, the Lessee will cause an inspector of the
Lessee (who may be an employee of the Railroad) to inspect
the same, and if such Unit is found to be acceptable, to ac-
cept delivery of such Unit and execute and deliver to the
Lessor a certificate of acceptance and delivery (hereinafter
called the Certificate of Delivery), stating that such Unit
has been inspected and accepted on behalf of the Lessee on
the date of such Certificate of Delivery and is marked in
accordance with Section 5 hereof, whereupon such Unit shall
be deemed to have been delivered to and accepted by the
Lessee and shall be subject thereafter to all the terms and
conditions of this Lease.
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Section 2. Rentals. Lessor agrees to lease to
Lessee and Lessee hereby leases from Lessor each Unit for
sublease to and use by Railroad (pursuant to Sublease be-
tween Railroad and Lessee) upon the lines of railroad owned
or operated by Railroad either alone or jointly with another
and whether under lease or otherwise, and upon the lines of
railroad owned or operated by any railroad company control-
led by or under common control with Railroad, or over which
Railroad has trackage rights, and also upon connecting and
other railroads in the usual interchange of traffic upon and
-subject to the terms and conditions hereinafter set forth.
For the use of each Unit of the equipment, the Lessee agrees
that (i) on December 3land June 30 in each year, commencing
December 31,1974, it will pay to the Lessor as rental for each
Unit subject to this Lease an amount equal to .077% of the
Cost (as defined in the Trust) of each Unit accepted by the
Lessor under the Trust in the previous six months, or, in
the case of the payment due pecember 31, 1¢74,a8n amount equal
to .077% of the Cost of each Unit accepted under the Trust
during the period commencing with the date of execution of
this Lease to December 31, 1974 (the foregoing rent payments
hereinafter referred to as Supplemental Rent) and (ii) 30
consecutive semi-annual payments in an amount equal to
$960,038 payable on November 1 and May 1 in each year, com-
mencing May 1, 1975.

The Lessor irrevocably instructs the Lessee to
make all payments provided for in this Lease other than
payments due pursuant to Section 16 hereof in immediately
available funds (including but not limited to the payments
required under Section 7 hereof), on or before the date upon
which such payments are due and owing and the Lessee agrees
so to do.

1

This Lease is a net lease and the Lessee shall not
be entitled to any abatement of rent, reduction thereof or
setoff against rent, including, but not limited to, abate-
ments, reductions or setoffs due or alleged to be due by
reason of any past, présent or future claims of the Lessee
against the Lessor under this Lease, or the Trustee or other-
wise; nor, except as otherwise expressly provided herein,

- shall this Lease terminate, or the respective obligations of

the Lessor or the Lessee be otherwise affected, by reason of
any defect in or damage to or loss of possession or loss of
use or destruction of all or any of the Units from whatso-
ever cause, any liens, encumbrances or rights of others

with respect to any of the Units, the prohibition of or
other restrictions against the Lessee's use of all or any

of the Units, the interference with such use by any person
or entity, the invalidity or unenforceability or lack of

due authorization of this Lease, any insolvency, bankruptcy,
reorganization or similar proceeding against the Lessee, or
for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary not-
withstanding, it being the intention of the parties hereto
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that the rents and other amounts payable by the Lessee
hereunder shall continue to be payable in all events in the
manner and at the times herein provided unless the obligation
to pay the same shall be terminated pursuant to the express
provisions of this Lease. To the extent permitted by ap-
plicable law, the Lessee hereby waives any and all rights
which it may now have or which at any time hereafter may

be conferred upon it by statute or otherwise, to terminate,
cancel, quit or surrender the lease of any of the Units
except in accordance with the express terms hereof. Each
rental or other payment made by the Lessee hereunder shall
"be final and the Lessee shall not seek to recover all or
any part of such payment from the Lessor for any reason
whatsoever.

Notwithstanding any other provisions of this Lease
(including, but not limited to, any provision of Sections 9
and 10 hereof), it is understood and agreed by the Lessor
that the liability of the Lessee for all payments to be made
by it under and pursuant to the Lease, with the exception
only of the Supplemental Rent payments shall not exceed an
amount equal to, and shall be payable only out of, the
"income and proceeds from the Units" as hereinafter de-
fined, and such payments shall be made by the Lessee only to
the extent that the Lessee or any assignee of the Lessee shall
have actually received sufficient "income or proceeds from
the Units" to make such payments. Except as provided in the
next preceding sentence, the Lessor agrees that the Lessee
shall have no personal liability to make any paymernts under
this Lease whatsoever except from the "income and proceeds
from the Units" to the extent actually received by the Lessee.
In addition, the Lessor agrees and understands that the Les-
see (i) makes no representation or warranty, and is not re-
sponsible for, the due execution, validity, sufficiency or
enforceability of the Sublease insofar as it relates to the
Raiload (or any document relative thereto) and (ii) shall have
no obligation, duty or other liability whatsoever to see to
or be responsible for the performance or observance by the
Railroad of any of its agreements, representations, indemni-
ties, obligations or other undertakings under the Sublease;
it being understood that as to all such matters the Lessor
will look solely to the Lessor's rights under this Lease against
the Units and to the Lessor's rights under the Sublease against
the Railroad and the Units. As used herein the term "income
and proceeds from the Units" shall mean (i) if one of the
events of default specified in Section 10 hereof shall have
occurred and while it shall be continuing, so much of the
following amounts as are free and clear of all claims and
liens by, through or under the Railroad received by the Les-
see at any time after any such event and during the continuance
thereof: (a) all amounts of rental and amounts in respect of
Casualty Occurrences (as hereinafter defined in Section 7
hereof) paid for or with respect to the Units pursuant to the
Sublease and (b) any and all payments or proceeds received by
the Lessee under the Sublease or for or with respect to the



-4-

Units as the result of the sale, lease or other disposition
thereof and after deducting all costs -and expenses of such
sale, lease or other disposition, and (ii) at any time only
that portion of the amounts referred to in the foregoing
clauses {a) and (b) as are free and clear of all claims and
liens by, through or under the Sublease received by the
Lessee and as shall equal the portion of either indebtedness
owing umnder the ‘trust (including payments thereon required in
respect ot Casualty Occurrences) or interest thereon or both
due and payable on, or within six days after, the date such
amounts received by the Lessee were required to be paid to
it pursuwant to the Sublease or as shall egual any other pay-
ments then due and payable under this Lease. Notwithstanding
anything to the contrary contained in Section 10 hereof, the
Lessor agrees that in the event it shall obtain a judgment
against the Lessee for an amount in excess of the amounts
payable by the Lessee pursuant to the limitations set forth
in this paragraph, it will, accordingly, limit its execution
of such judgment to amounts payable pursuant to the limita-
tions set forth in this paragraph; provided, however, that
nothing contained herein limiting the liability of the
Lessee shall derogate from the right of the Lessor to pro-
ceed against the Units as provided for herein for the full
unpaid cost of the Units and interest thereon..

: Section 3. Term of Lease. The term of this Lease
as to each Unit shall begin on the date of the delivery to
and acceptance by the Lessee of such Unit and, subject to the
provisions of Sections 7 and 10 hereof, shall terminate on

the date on which the final payment of rent in respect thereof
is due hereunder. '

Section 4, Title to the Equipment, The Lessor will
acquire full legal title to the Units upon compliance with all
of the terms and conditions of the Trust and it is understood
that (i) the Lessee shall acquire no right, title and interest
in the Units except the right to use and possess the same in
accordance with the terms hereof and (ii) notwithstanding any-
thing to the contrary contained herein, all rights and obliga-
tions under this Lease and in and to the Units, upon default
of the Lessee hereunder, are subject to the rights of the
Trustee under the Trust,

Section 5. Identification Marks. The Lessee will
Cause each Unit to be kept numbered with the identifying
number set forth in Schedule A hereto, or in the case of any
Unit not there listed such identifying number as shall be set
forth in any amendment or supplement hereto extending this
Lgasg to cover such Unit, and will keep and maintain, plainly,
distinctly, permanently and conspicuously marked on each side

of each Tnit, the following words in letters not less than
one inch in height: ‘

"OWNED BY A BANK OR TRUST COMPANY UNDER A SECURITY

AGREEMENT FILED UNDER THE INTERSTATE COMMERCE ACT,
SECTION 20c."



-5

with appropriate changes thereof and additions thereto as

from time to time may be required by law in order to protect
the Lessor's and Trustee's respective interests in such Unit
and the rights of the Lessor .under this Lease and of the
Trustee under the Trust. The Lessee will not plgce any such
Unit in operation or exercise any control or dominion over

the same until ‘such name and words shall have been so marked
on both sides thereof and will replace promptly any such name
and words which may be removed, defaced or destroyed. ?he
Lessee will not change the identifying number of any Unit
except in accordance with a statement of new number or numbers
to be substituted therefor, which statement previously shall
have been filed with the Trustee and the Lessor and filed,
recorded and deposited by the Lessee in all public offices
where this Lease and the Trust shall have been filed, recorded
and deposited. :

Except as otherwise provided in the immediately
preceding paragraph, the Lessee will not allow the name of
any person, association or corporation to be placed on any
Unit as a designation that might be interpreted as a claim of
ownership; provided, however, that the Lessee may allow the
Units to be lettered with the names or initials or other
insignia customarily used by the Railrocad or its affiliates
on railroad equipment used by them of the same or a similar
type for convenience of identification of their rights to use
the Units as permitted under this Lease and the Sublease.

Section 6. Taxes. All payments tb be made by the
Lessee hereunder will be free of expense to the Lessor from
collection or other charges and will be free of expense to
the Lessor with respect to the amount of any local, state,
federal, or foreign taxes (other than (i) any United States
Federal income taxes and excess profits taxes {[and, to the
extent that the Lessor receives credit therefor against its
United States Federal income tax liability, any foreign
income tax] payable by the Lessor in consequence of the re-
ceipt of payments provided for herein, (ii) the net cumulative
aggregate amount of all state and local income taxes, franchise
taxes, excess profits taxes and similar taxes measured by
net income based on the receipt of payments provided for
herein, up to the net cumulative amount of such taxes measured
by net income based on such receipts which would be payable
by the Lessor to the state, city and county where the Lessor
has its principal place of business without apportionment
to any other state, except any such tax which is in substitu-
tion for or relieves the Lessee from the payment of taxes
which it would otherwise be obligated to pay or reimburse
as herein provided) or license fees, assessments, charges,
fines or penalties (all such expenses, taxes, license fees,
assessments, charges, fines and penalties being hereinafter
called impositions) hereafter levied or imposed upon or in
connection with or measured by this Lease or any sale, rental,
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use, payment, shipment, delivery or transfer of title under
the terms hereof or the Trust, all of which impositions the
Lessee assumes and agrees to pay on demand in addition to the
payments to be made by it provided for herein. The Lessee
will also pay promptly all impositions which may be imposed
upon any Unit or for the use or operation thereof or upon the
earnings arising therefrom (except as provided above) or
upon the Lessor solely by reason of its ownership thereof

and will keep at all times all and every part of such Unit
free and clear of all impositions which might in any way
affect the title of the Lessor or result in a lien upon any
such Unit; provided, however, that the Lessee shall be under
no obligation to pay any impositions of any kind so long as
it is contesting in good faith and by appropriate legal
proceedings such impositions and the nonpayment thereof does
not, in the opinion of the Lessor, adversely affect the title,
property or rights of the Lessor hereunder or of the Trustee
under the Trust. If any impositions shall have been charged
or levied against the Lessor directly and paid by the Lessor,
the Lessee shall reimburse the Lessor on presentation of an
invoice therefor; provided, however, that the Lessee shall
not be obligated to reimburse the Lessor for any impositions
so paid unless the Lessor shall have been legally liable with
respect thereto (as evidenced by an opinion of counsel for the
Lessor) or unless the Lessee shall have approved the payment
thereof. ~

In the event that the Lessor shall become obligated
to make any payment to the Trustee or otherwise pursuant to
Article VI of the Trust not covered by the foregoing paragraph
of this Section 6, the Lessee shall pay such additional amounts
(which shall also be deemed impositions hereunder) to the
Lessor as will enable the Lessor to fulfill completely its
obligations pursuant to said Article VI

In the event any reports with respect to impositions
are required to be made, the Lessee will either make such
reports in such manner as to show the interests of the Les- .
sor and the Trustee in such Units or notify the Lessor and
the Trustee of such requirement and make such reports in such
manner as shall be satisfactory to the Lessor and the Trustee.

In the event that, during the continuance of this
Lease, the Lessee becomes liable for the payment or reimburse-
ment of any imposition, pursuant to this Section 6, such lia-
bility shall continue, notwithstanding the expiration of this
Lease, until all such impositions are paid or reimbursed by
the Lessee,

Section 7, Payment for Casualty Occurrences;
Insurance. In the event that any Unit shall be or become worn
out, lost, stolen, destroyed or, in the reasonable opinion of
the Railroad, irreparably damaged from any cause whatsoever,
or taken or requisitioned by condemnation or otherwise for
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a definite period exceeding the otherwise then remaining
term of this (any such occurrence being hereinafter called
a Casualty Occurrence) during the term of this Lease, the
Lessee shall forthwith notify the Lessor and shall pay to
the Lessor an amount equal to the Cost thereof less an
amount representing depreciation on such Unit arising from
reasonable wear and tear to be determined by the method in
use at the time in standard railroad practice for determin-
ing such depreciation (but in no event exceeding 1/15th of
the Cost thereof per annum) and the Lessor shall pay to the
Lessee the amount listed in Schedule B hereto applicable to
the year of said Casualty Occurrence. Upon the making of
such payment (hereinafter called the Casualty Value),‘by the
Lessee in respect of any Unit, the rental for such Unit
shall cease to accrue, the term of this Lease as to such
Unit shall terminate and the Railroad shall be entitled to
recover possession of such Unit under the first paragraph
of Section 6 of the Sublease.

Except as hereinabove in this Section 7 provided,
the Lessee shall not be released from its obligations here-
under im the event of, and shall bear the risk of, any
Casualty Occurrence to any Unit after delivery to and ac-
ceptance thereof by the Lessee hereunder.

Upon payment of the Casualty Value of such Unit,
the title to such Unit, subject to the rights of the Trustee
under the Trust and of the Railroad under the Sublease, shall
pass to and vest in the Lessee,

Any moneys paid to the Lessor pursuant to this
Section 7 shall be received and held by the Lessor pending
delivery of additional Units. Upon the filing with it of a
certificate executed by a Vice President of the Railroad speci-
fying the kind and number of Units to be purchased, such _
moneys shall be applied by the Lessor to the purchase of such
Units upon the receipt of the following:

(a) A certificate of a Vice President of the Rail-
road stating (i) that the Units described and specified
therein by number or numbers has been delivered to the
Lessee and has been plated or marked in accordance with
the provisions of Section 5 hereof; (ii) that such Units
are new standard-gauge railroad equipment, other than pas-
senrger equipment or work equipment of types other than loco-
motives; (iii) that the Cost of such Units, determined as
prowided herein, is an amount as therein specified.

(b) An invoice or invoices from the vendor or
vendors of the Units and a bill or bills of sale thereof
from said vendor or vendors to the Trustee, which bill
or bills of sale shall contain a warranty or guaranty
to the Trustee that the title to the Units described
therein is free from all liens and encumbrances:
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(c) An Opinion of Counsel for the Railroad that
such bill or bills of sale are valid and effective,
either alone or in connection with any other instrument
referred to in such opinion, to vest in the Trustee
title to such Units free from all liens, security inter-
ests and encumbrances; and

(d) In case of any Units not specifically described
herein, an Opinion of Counsel for the Railroad that a-
proper supplement hereto in respect of such Units has been

- duly executed by the Lessee and duly filed and recorded in
accordance with Section 15 hereof.

The Lessee will, at all times while this Lease is in
effect, at its own expense, cause to be carried and maintained
property insurance in respect of the Units at the time subject
hereto, and public liability insurance, in amounts and against
risks customarily insured against by railroad companies on
similar equipment, and in any event comparable to those insured
against by the Railroad on equipment owned by it and the bene-
fits thereof shall be payable to the Trustee so long as the
indebtedness, if any, evidenced by the Trust shall not have
been paid in full, and thereafter to the Lessor and the Lessee
as their interests may appear. Any net insurance proceeds as
the result of insurance carried by the Lessee received by the
Lessor in respect of Units sutfering a Casualty Occurrence shall
be deducted from the amounts payable by the Lessee to the Lessor
in respect of Casualty Occurrences pursuant to this Section 7.

If the Lessor shall receive any such net insurance proceeds or
condemnation payments after the Lessee shall have made payments
pursuant to this Section 7 without deduction for such net in-
surance proceeds or such condemnation payments, the Lessor shall
pay such proceeds or condemnation payments to the Lessee up to
an amount equal to the Casualty Value with respect to a Unit
paid by the Lessee and any balance of such proceeds shall remain
the property of the Lessor,

In the event that during the term of this Lease the
use of any Unit is requisitioned or taken by any governmental
authority by condemnation or otherwise for a definite period
which does not exceed the then remaining term of this Lease
or for an indefinite period, the Lessee's obligation to pay
rent shall continue for the duration of such requisitioning
or taking. The Lessor shall be entitled to receive and retain
for the account of the Lessee all sums payable for any such
period by such governmental authority as compensation for
requisitioning or taking of possession to an amount equal to
the rent paid or payable hereunder for such period, and the
balance, if any, shall be payable to and retained by the

Lessor as its sole property.
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Section 8. Reports. In each calendar year during
the continuance of this Lease, commencing in 1976, the
Lessee will furnish to the Lessor and the Trustee an accurate
statement (a) setting forth the amount, description and
numbers of all Units then leased hereunder and covered by
the Trust, the amount, description and numbers of all Units
that have suffered a Casualty Occurrence during the preceding
twelve months (or since the date of this Lease in the case
of the first such statement) and such other information re-
garding the condition and state of repair of the Units as the
- Lessor or the Trustee may reasonably reguest and (b) stating
that, in the case of all Units repainted or repaired during
‘the period covered by such statement, the numbers and the
“markings required by Section 5 hereof and Section 4.6 of the
Trust have keen preserved or replaced. The Lessor shall have
the right by its agents, to inspect the Units and the
Lessee®s records with respect thereto at such reasonable
- times as the Lessor may request during the continuance of
this Lease.

Section 9., Disclaimer of Warranties; Compliance With
., Laws and Rules; Maintenance; Indemnification. THE LESSOR MAKES
NO WARRANTY OR REPRLSENTATION, EITHER EXPRESS OR IMPLIED, AS TO
THE DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF THE MATERIAL,
EQUIPMEHT OR WORKMANSHIP IN, THE UNITS DELIVERED TO THE LESSEE
HEREUNDER, AND THE LESSOR MAKES NO WARRANTY OF MERCHANTABILITY
OR FITNESS OF THE UNITS FOR ANY PARTICULAR PURPOSE OR AS TO TITLE
TO THE UNITS OR ANY COMPONENT THEREOF, it being agreed that all
such risks, as between the Lessor and the Lessee, are to be
borne by the Lessee; but the Lessor hereby irrevocably appoints
and constitutes the Lessee its agent and attorney-in-fact during
the term of this Lease to assert and enforce from time to

time, in the mame of and for account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee's sole

cost and expense, whatever claims and rights the Lessor may
have, as lessee of said Units under the Trust. The Lessee's
delivery of a Certificate of Delivery shall be conclusive
evidence as between the Lessee and the Lessor that all Units
described therein are in all the foregoing respects satisfac- °
tory to the Lessee, and the Lessee will not assert any claim
of any nature whatsoever against the Lessor based on any of

the foregoing matters.

The Lessee agrees, for the benefit of the Lessor
and the Trustee, to comply in all respects (including, with-
out limitation, with respect to the use, maintenance and
gperagion of each Unit) with all laws of the jurisdictions
in which operations involving any Unit subject to this Lease
may extend, with the interchange rules of the Association
of American Railroads and with all lawful rules of the De-
partment of Transportation; the Interstate Commerce Commig-
sion apd any other legislative, executive, administrative
or Jud%cial body exercising any power or jurisdiction over
the Units, to the extent that such laws and rules affect the
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title, operation or use of the Units, and in the event that
such laws or rules require any alteration of any Unit, or
in the event that any equipment or appliance is required

to be installed on any such Unit in order to comply with
such laws or rules, the Lessee will make such alterations,
changes, replacements and additions at its own expense;
provided, however, that the:Lessee may, in good faith, con-
test the validity or application of any such law or rule in
any reasonable manner which does not, in the opinion of the
Lessor or the Trustee, adversely affect the property or
rights of the Lessor or the Trustee under this Lease or under
the Trust.

The Lessee agrees that, at its own cost and expense,
it will maintain and keep each Unit in good order and repair.

Any and all additions to any Unit (except, in the
case of any Unit which is a locomotive, communications, signal
and automatic control equipment or devices having a similar
use which have been added to such Unit by the Lessee, the cost
of which is not included in the Cost of such Unit and
which are not required for the operation or use of such
Unit by the Interstate Commerce Commission, the Department
of Transportation or any other applicable regulatory body),
and any and all parts installed on and additions and replace-
ments made to any Unit shall constitute accessions to such
Unit and, at the cost and expense of the Lessee, full owner-
ship thereof free from any lien, charge, security interest
or encumbrance (except for those created by the Trust, this
Lease and the Sublease) shall immediately be vested in the
Lessor and the Trustee as their respective interests appear
in the Unit itself,

The Lessee agrees to indemnify, protect and hold
harmless the Lessor and the Trustee from and against all
losses, damages, injuries, liabilities, claims and demands
whatsoever (including without limitation, claims based on
strict liability in tort), regardless of the cause thereof,
and expenses in connection therewith, including, but not
limited to, counsel fees and expenses, patent liahilities,
penalties and interest, arising out of or as the result of
the entering into or the performance of this Lease, the
ownership of any Unit, the ordering, acquisition, use, .
operation, condition, purchase, delivery, rejection, storage
or return of any Unit or any accident in connection with the
Operation, use, condition, possession, storage or return of
any Unit resulting in damage to property or injury or death
to any person, except as otherwise provided in Section 16
of this Lease. The indemnities arising under this paragraph
shall continue in full force and effect notwithstanding the

full payment of all obligations under this Lease or the ter-
mination of this Lease. ,



-1]-

The Lessee agrees to prepare and deliver to the
Lessor within.a reasonable time prior to the required date
of filing (or, to the extent permissible, file on behalf of
the Lessor with a copy to the Lessor) any and all reports
(other than income tax returns) to be filed by the Lessor
with any federal, state or other regulatory authority by
reason of the ownership by the Lessor or the Trustee of the
Units or the leasing thereof to the Lessee. In the event that
the Lessor is required to file any income tax return in any
state or locality with respect to items of income, deductions
and credits attributable to the Units or the rentals hereunder,
the Lessee shall cause the Railroad, to the extent reasonably
requested by the Lessor, to furnish to the Lessor in connec-
tion with such filing, such information as is then available
to the Railroad from its books and records.

Section 10, Default. If, during the continuance of
this Lease, one or more of the following events (each such
event being hereinafter sometimes called an Event of Default)
shall occur:

(a) the Lessee shall default in the payment of any
part of the rental payable hereunder for more than 30 days
after the same shall have become due and payable; or ‘

(b) the Lessee shall make or suffer any unautho-
rized assignment or transfer of its rights hereunder (not
within the purview of clause (d) or (e) of this para-
.graph) or shall make any unauthorized transfer or sub-
lease of (including, for the purpose of this clause, any
contract for the use of) any of the Units or, except as
herein authorized, shall part with the possession of any
of the Units, and shall fail or refuse either to cause
such assignment or transfer or sublease to be cancelled by
agreement of all parties having any interest therein and
recover possession of such Units within 30 days after
the Lessor shall have demanded in writing such cancellation
and recovery of possession, or within said 30 days to
deposit with the Lessor a sum in cash equal to the Fair
Value (as defined in the Trust) as of the date of such
unauthorized action, of the Units so assigned or trans-
ferred or subleased or the possession of which shall
have been parted with otherwise than as herein autho-
rized (any sum so deposited to be returned to the Lessee
upon the cancellation of such assignment, transfer or sub-

leqse and the recovery of possession by the Lessor of such
Units); or

(c) the Lessee shall, for more than 90 days after
the Lessor shall have demanded in writing performance
thereof, fail or refuse to comply with any other of the
terms and covenants hereof on its part to be kept and per-

formed, or to make provisions satisfactory to the Lessor
for such compliance; or



-12-

(d) any proceeding shall be commenced by or against
the Lessor for any relief under any bankruptcy or insol-
vency law, or law relating to the relief of debtors,
"readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extension (other than a law which
does not permit any readjustment of the obligations of the
‘"L.essor hereunder) and, unless such proceedings shall have
been dismissed, nullified, stayed cr otherwise rendered
ineffective (but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue),
all the obligations of the Lessor under this Lease shall

‘not have been duly assumed in writing, pursuant to a court
.oxrder or decree, by a trustee or trustees or receiver or
‘receivers appointed (whether or not subject to ratification)
for the Lessor, or for its property in connection with
- amy such proceedings in such manner that such obligations
shall have the same status as obligations incurred by
sach trustee or trustees or receiver or receivers, within
386 days after such appointment, if any, or 60 days after
suach proceedings shall have been commenced, whichever
shall be earlier;

then, in any such case (herein sometimes called an event of
default), the Lessor in its discretion may, by notice in writing
delivered to the Lessee, declare to be due and payable forth-
with the entire amount of the rentals payable by the Lessee
and not theretofore paid. Thereupon the entire amount of such
.rentals shall forthwith become and shall be due and payable
immediately without further demand, together with interest at
the Penalty Rate, to the extent legally enforceable, on any
portion thereof overdue; and the Trustee shall be entitled

to recover judgment for the total amount 'so becoming payable

- by the Lessee together with interest thereon at the rate

specified in Section 17 hereof to the extent legally enforce=-
-able,

'In the case of the happening of any event of default,
the Lessor may by its agents enter upon the premises where any
of the Units may be located and take possession of all or any
-part of the Units and withdraw the same from said premises,
retaining all payments which up to that time may have been
made on account of rental for the Units and otherwise, and
shall be entitled to collect, receive and retain all unpaid
per diem, mileage or other charges of any kind earned by the
Units or any part thereof, and may lease the Units or any
part thereof, with or without retaking possession thereof
(but only after declaring due and payable the entire amount
of rentals payable by the Lessor hereunder) may sell the same
or any part thereof, free from any and all claims of the
Lessee at law or in equity, in one lot and as an entirety or
in separate lots, insofar as may be necessary to perform and
fulfill the trust hereunder, at public or private sale, for
cash or upon credit, in its discretion, and may proceed
otherwise to enforce its rights hereunder in the manner herein
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.provided. Upon any such sale, the Lessor itself may bid

for the property offered for sale or any part thereof. Any
such sale may be held or conducted at such place and at such
time as the Lessor may specify, or as may be required by law,
and without gathering at the place of sale the Units to be
sold, and in general in such manner as the Lessor may deter-
‘mine, bmt so that the Lessee may and shall have a reasonable
opportunity to bid at any such sale. Upon such taking pos-
session or withdrawal or lease or sale of the Units, the Lessee
shall cease to have any rights or remedies in respect of the
Units hereunder, but all such rights and remedies shall be
deemed thenceforth to have been waived and surrendered by

the Lessee, and no payments theretofore made by the Lessee

for the rent or use of the Units shall, in case of the happen-
ing of any event of default and such taking possession, with-
drawal, lease or sale by the Lessor, give to the Lessee any
legal or equitable interest or title in or to the Units or

any of it or any cause or right of action at law or in equity
in respect of the Units against the Lessor. ©No such taking
possession, withdrawal, lease or sale of the Units shall be

a bar to the recovery by the Lessor from the Lessee of rentals

then or thereafter due and payable, and the Lessee shall be
and remain liable for the same until such sums shall have
been realized as, with the proceeds of the lease or sale of
the Units, shall be sufficient for the discharge and payment
in full by the Lessor of all the items mentioned in Section
4,4 of the Trust (other than dividends or interest nor then
accrued), whether or not they shall have then matured.

After all such payments shall have been made in
full, the title to any of the Units remaining unsold shall be
conveyed to the Lessee free from any further liabilities or
obligations to the Lessor hereunder. If after applying all
such sums of money realized by the Lessor as aforesaid there
shall remain any amount due to the Lessor under the provisions
hereof, the Lessee agrees to pay the amount of such deficit
to the Lessor. If after applying as afcresaid the sums of
money realized by the Lessor there shall remain a surplus in

the possession of the Lessor, such surplus shall be paid to
the Lessee. ’

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumulative,
anq shall be in addition to all other remedies in its favor
~existing at law or in equity. The Lessee hereby waives any
mandatory requirements of law, now or hereafter in effect,
which might limit or modify the remedies herein provided, to
the extent that such waiver is permitted by law. The Lessee
hereby waives any and all existing or future claims to any
offset against the rental payments due hereunder, and agrees
to make rental payments regardless of any offset or claim
which may be asserted by the Lessee or on its behalf.



-14-

_ The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the con-
tingencies set forth herein shall not constitute a waiver of
any such right upon the continuation or recurrence of any such
contingencies or similar contingencies.

Section 11. Return of Units Upon Default. If this
Lease shall terminate pursuant to Section hereof, the Lessee
shall forthwith deliver possession of the Units to the Lessor.
For the purpose of delivering possession of any Unit or Units
to the Lessor as above required, the Lessee shall at its own
cost, expense and risk:

(a) forthwith place such Units upon such storage

tracks of the Railroad or the Lessor as the Lessor
reasonably may designate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee until such Units have
been sold, leased or otherwise disposed of by the
Lessor; and

(c) transport the same to any place on the lines
of railroad operated by the Railroad or any of its
affiliates or to any connecting carrier for shipment,
all as directed by the Lessor.

The assembling, delivery, storage and transporting
of the Units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of the essence of this Lease,
and upon application to any court of equity having jurisdic-
tion in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will permit the Lessor or any person designated by it, includ-
ing the authorized representative or representatives of any
prospective purchaser of any such Unit, to inspect the same.

Without in any way limiting the obligation of the
Lessee under the foregoing provisions of this Section 11, the
Lessee hereby irrevocably appoints the Lessor as the agent and
attorney of the Lessee, with full power and authority, at any
time while the Lessee is obligated to deliver possession of
any Unit to the Lessor, to demand and take possession of such
Unit in the name and on behalf of the Lessee from whosoever
shall be in possession of such Unit at the time.

Section 12. Assignment; Possession and Use. This
Lease shall be assignable in whole or in part by the Lessor
without the consent of the Lessee, but the Lessee shall be
under no obligation to any assignee of the Lessor except upon
written notice of such assignment from the Lessor. All the
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rights, powers, privileges, immunities, benefits and advan-
tages of the Lessor hereunder (including, but not limited to,
the rights under Sections 6, 7, 8 and 17 and the rights to
receive the rentals payable under this Lease) shall inure to
the bemnefit of the Lessor's assigns (including the partners
or any beneficiary of any such assignee if such assignee is a
partnership or a trust, respectively). Whenever the term
Lessor is used in this Lease it shall apply and refer to each
such assignee of the Lessor.

"80 long as the Lessee shall not be in default under
this Lease, or there is no default under the Trust, the Lessee
shall be entitled to the possession and use of the Units in
accordance with the terms of this Lease, but, without the prior
writtem consent of the Lessor, which shall not be unreasonably
withhekd, the Lessee shall not assign or transfer its lease-
hold imterest under this Lease in the Units or any of them.
The Lessee, at its own expense, will promptly pay or discharge
any and all sums claimed by any party which, if unpaid, might
become a lien, charge, security interest or other encumbrance
(other than an encumbrance resulting from claims against the
Lessor or the Trustee not related to the ownership of the Units)
upon or with respect to any Unit, including any accession
thereto, or the interest of the Lessor, the Trustee or the
_Lessee therein, and will promptly discharge any such.lien,
claim, security interest or encumbrance which arises. This
covenani will not be deemed breached by reason of liens for
taxes, assessments or governmental charges or levies, in
each case not due and delinquent, or undetermined or inchoate
materialmen's, mechanics', workmen's, repairmen's, or other
like liens arising in the ordinary course of business and,
in each case, not delinguent, The Lessee shall not, without
the prior written consent of the Lessor, part with the pos-
sessiom or control of, or suffer or allow to pass out of
its possession or control, any of the Units,. except to the
extent permitted by the provisions of the immediately suc-
ceeding paragraph; provided, however, that the Lessee may
sublease any of the Units to the Railroad for a term not to
exceed the term of this Lease so long as such sublease shall
be subject to the terms and provisions of this Lease. No
assignment or sublease entered into by the Lessee or the
Railroad shall relieve the Lessee or the Railroad of any
liability or obligation hereunder which shall be and remain
those of a principal and not a surety.

So long as the Lessee shall not be in default under
this Lease and there is no default under the Trust, the
Lessee shall be entitled to the possession of the Units and
to the use of the Units by it pursuant to the Sublease upon
lines of railroad owned or operated by the Railroad or any
of its affiliates or upon the lines of railroad over which
the Railrocaa or any such affiliate has trackage or other
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operating rights or over which railroad equipment of the Rail-
road or any such affiliate is regularly operated pursuant to
contract, and-also to permit the use of the Units upon con-
necting and other carriers in the usual interchange of traffic,
but only upon and subject to all the terms and conditions of
this Lease and the Trust,

Nothing in this Section 12 shall be deemed to restrict
the right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Units or possession of the
Units to any corporation incorporated under the laws of any
state of the United States of America or the District of Colum-
bia (which shall have duly assumed the obligations of the
Lessee hereunder) into or with which the Lessee shall have
become merged or consolidated or which shall have acquired or
leased all or substantially all of the property of the Lessee,
provided that such assignee or transferee will not, upon the
effectiveness of such merger or consolidation, be in default
under any provision of this Lease.

Section 13. Return of Units Upon Expiration of
term. As soon as practicable on or after the expiration of
the term of this Lease with respect to any Unit, the Lessee
will, at its own cost and expense, at the request of the Lessor,.
deliver possession of such Unit to the Lessor, in good order
and running condition, normal wear and tear excepted, upon such
storage tracks of the Railroad or of the Lessor as the Lessor
may designate ox, in the absence of such designation, as the
Lessee may select, the movement of such Unit to be at the
expense and risk of the Lessee. The assembling, delivery, and
transporting of the Units as hereinbefore provided are of the
essence of this Lease, and upon application to any court of
equity having jurisdiction in the premises, the Lessor shall
be entitled to a decree against the Lessee requiring specific
performance of the covenants of the Lessee to satisfy the
requirement to assemble, deliver, and transport the Units.

If Lessor shall elect to abandon any Unit which has suffered

a Casualty Occurrence or which after the expiration of this
Lease the Lessor shall have deemed to have suffered a Casualty
Occurrence, 1t may deliver written notice to such effect to
the Lessee and the Lessee shall thereupon assume and hold the
Lessor harmless from all liability arising ‘in respect of any

~responsibility of ownership thereof, from and after receipt

of such notice. The Lessor shall execute and deliver to the
Lessee a bill of sale or bills of sale transferring to the
Lessee, or upon its order, the Lessor's title to and property
in any Unit abandoned by it pursuant to the immediately pre-
ceding sentence. The Lessee shall have no liability to the
Lessor in respect of any Unit abandoned by the Lessor after
termination of the Lease; provided, however, that the fore-
going clause shall not in any way relieve the Lessee of its
obligations pursuant to Section 7 hereof to make payments
equal to thne Casualty Value of any Unit experiencing a Casualty
Occurrence while this Lease is in effect,
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Section 14. Opinion of Counsel. Within ten days
after execution of this Lease the Lessee will deliver to the
Lessor two counterparts of the written opinion of counsel
for the Lessee, addressed to the Lessor, in scope and sub-
stance satisfactory to the Lessor, to the effect that:

A. the Lessee is a corporation legally incor-
‘porated, validly existing and in good standing under
the laws of the State of Georgia with adequate cor-
porate power to enter into this Lease;

B. this lLease has been duly authorized, executed
and delivered by the Lessee and constitutes a valid,

legal and binding agreement of the Lessee, enforceable
in accordance with its terms;

C. this Lease has been duly filed and recorded
with the Interstate Commerce Commission pursuant to
section 20c of the Interstate Commexrce Act and such
filing and recordation will protect the Lessor's
interests in and to the Units and no filing, recording
or deposit (or giving of notice) with any other
federal, state or local government is necessary in
order to protect the interests of the Lessor in and
to the Units; ,

D. no consent, approval or filing is required from
any public regulatory body with respect to the entering
into or performance of this Lease;

E. the entering into and performance .of this Lease .
will not result in any breach of, or constitute a de=~
fault under, any indenture, mortgage, deed of trust,
bank loan or credit agreement or other agreement or
instrument to which the Lessee is a party or by which
it may be bound; and

F. no mortgage, deed of trust, or other lien of
.any nature whatsoever which now covers or affects, or
which may hereafter cover or affect, any property or
interests therein of the Lessee, now attaches or here-
after will attach to the Units or in any manner affects
or will affect adversely the Lessor's respective inter-
ests therein; provided, however, that such liens may

attach to the rights of the Lessee hereunder in and
to the Units. :

Section 15. Recording; Expenses. The Lessee will
at its own expense cause this Lease, any assignment hereof and
the Trust to be filed and recorded with the Interstate Commerce
Commission in accordance with Section 20c of the Interstate
Commerce Act. The Lessee will undertake the filing, register-
ing, deposit, and recording required of the Lessor under the
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Trust and will from time to time do and perform any other act
and will execute, acknowledge, deliver, file, register, record
(and will refile, reregister, deposit and redeposit or rerecord
whenever required) any and all further instruments required

by law or reasonably requested by the Lessor or the Trustee

for the purpose of proper protection, to their satisfaction,

of the Trustee's and the Lessor's respective interests in the
Units, or for the purpose of carrving out the intention of

this Lease or the Trust; and the Lessee will promptly furnish
to the Trustee and the Lessor evidences of all such filing, re-
gistering, depositing or recording, and an opinion or opinions
of counsel for the Lessee with respect thereto satisfactory

to the Trustee and the Lessor. This Lease shall be filed and
recorded with the Interstate Commerce Commission prior to the
delivery and acceptance hereunder of any Unit.

The Lessor will pay the reasonable costs and ex-
penses involved in the preparation and printing of this Lease
and the Trust, and the costs and expenses of financing
(including legal, money placement and agent fees). The Les-
sor and the Lessee will each bear the respective fees and dis-
bursements, if any, of their respective counsel.

Section 16, Federal Income Taxes. The Lessor, as the
owner of each Unit, shall be entitled to such deductions or
other benefits as are provided by the Federal Internal Revenue
Code of 1954, as amended, to an owner of property, including
(without limitation) the Interest Deduction and the Deprecia-
tion Deduction (as defined in Section 10 of this Lease) with
respect to the Units, except as provided for in the following
paragraph.

Unless this Lease is terminated as provided in the
sixth paragraph of this Section 16, Lessor agrees that, for
the purpose of the investment tax credit under the provisions
of Section 38 and 48(d) of the Federal Internal Revenue Code
of 1954, as amended, it will elect, on condition Lessee shall
have paid all the rental which under this Lease is due and
payable prior to such election, to treat Lessee as having
purchased all the Units leased hereunder, and that it will
execute an election statement in such form as Lessee shall
reasonably request in order to accomplish said purpose.
Lessor agrees that, in case of assignment by Lessor, or any
reassignment, it shall require all such assignees to agree,
as a cordition and written term of any such assignment or
reassignment, to make the election and execute an election
statement together with the Lessor as may be requested here-
under by Lessee. Lessor further agrees that it has not
previously used any of the Units leased hereunder for their
intended transportation function, and that Lessee will be the
original user of all such Units for such intended function.
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The base price of each Unit is set forth in Schedule
A hereto. Such base price is subject to such increase or
decrease as may be, or may have been, agreed to by the Lessor
and the Lessee, and the term "purchase price"” as used herein
shall mean the base price as so increased or decreased plgs
freight as set forth in the invoice or invoices to be delivered
to Lessee on the date of delivery of the Equipment.

The Lessor and Lessee each agree that neither it
nor any corporation controlled by it, in control_of:it,_or
under common control with it, directly or indirectly, will at
any time take any action or file any returns or other docu-
ments inconsistent with the foregoing and that each of such
corporations will file such returns, take such action and
execute such documents as may be reasonable and necessary
to facilitate accomplishment of the intent thereof.

The Lessee's and the Lessor's agreement to pay
any sums which may become payable pursuant to this Section
16 shall survive the expiration or other termination of this
Lease.,

This Lease may be terminated upon 30 days' written
notice (hereinafter called a "Wotice of Termination") to the
-Lessee by the Lessor, or -to the Lessor by the Lessee, if the
Lessor is unable to obtain by November 1, 1975 or if prior to
that date the Lessor is advised by the Internal Revenue Ser-
vice it will not receive a ruling from the Internal Revenue
Service to the effect that (i) this Lease is a lease for
federal tax purposes, (ii) the Lessor is the Lessor and the
Lessee is the Lessee under the Lease; (iii) the Units constitute
"Section 38 Property" with respect to which Lessor is en-
titled to claim the investment credit in respect of the full
purchase price of the Units, and (iv) the Lessor can make a
valid election pursuant to Section 48(d) of the Code to
treat the Lessee as having acquired such property for an amount
equal to its fair market value for purposes of the credit al-
lowed by Section 38. On the date of termination as speci-
fied in said Notice of Termination the Lessor shall pay to

the Lessee the positive net investment (hereinafter called
- the Positive Net Investment) of the Lessee resulting from
computing the difference between the sum of (a) rent and
Supplemental Rentals paid by the Lessee pursuant to Section
2 hereof, (b) all Federal Income Taxes paid by the Lessee
resulting from its inability to claim the credits and deduc-
tions arising from the payments included in (a) above, and
(c) all penalties and interest assessed by the United States
of America against the Lessee attributable to the loss of
such deductions and credits claimed by the Lessee on its
Federal Income Tax Return attributable to this Lease, less
the sum of (x) rent received by the Lessee under the Sub-
lease (y) the investment tax credit claimed by the Lessee
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in its Federal Income Tax Return and (z) the deduction of
rental expenses by the Lessee on its Federal Income Tax
Return plus interest thereon at a rate equal to the prime
lending rate of First National City Bank for 90-day unsecured
loans to large corporate borrowers plus five per cent (5%)
computed on a daily basis on the average daily balance out-
standing for each day such Positive Net Investment is out-
standing, divided by 360. '

In the event that Section 38 or 48(d), or both, of
the Internal Revenue Code are subsequently modified or re-
pealed by Congreeg, causing Lessee to lose its right to the
investment tax credit, oxr any part thereof, in respect of any
Unit hereunder, then on the next succeeding rental payment
date, Lessor shall (i) pay to Lessee an amount which equals 110%
of the investment tax credit lost by Lessee plus (ii) the amocunt
of any interest and/or penalties which may be assessed by
the United States of America against the Lessee attributable
to the loss of said investment tax credit plus (iii) inter-
est at a rate equal to the prime lending rate of First National
City Bank for 90-day unsecured loans to large corporate bor-
rowers plus five per cent (5%) computed on 'a daily basis on
the average daily balance of the Lessee's Positive Net
Investment as defined and calculated pursuant to the last
sentence of the preceding paragraph, divided by 360.

In the event that Section 38 of the Internal Revenue Code
is subsequently modified by Congress thereby increasing the
net return to the Lessee resulting from availing itself

of the investment tax credit, the Lessee shall pay to the
Lessor, within 10 days after determination of the amount of
said increased net return, an additional rental payment
equal to 110% of such increase on net return.

The Lessee agrees that it will, under the terms of
the Sublease, provide that the Railroad will apply for and
diligently seek a favorable ruling from the Internal Revenue
Service. The Lessor shall have the right to review the request

for ruling and participate in seeking such ruling if the
Lessor desires.

Section 17. Interest cn Overdue Rentals. Anything
to the contrary herein contained notwithstanding, any non-
payment of rentals and other obligations due hereunder shall
result in the obligation on the part of the Lessee promptly
to pay, to the extent legally enforceable, interest at the
rate of one percent (1%) over the dividend rate described in
the Trust, on overdue rentals for the period of time during

which they are overdue or such lesser amount as may be
legally enforceable.

. ‘ Sect@on 18. Notices. Any notice required or per-
mitted to be given by either party hereto to the others shall
be deemed to have been given when deposited in the United

States certified mails, first-class postage prepaid, addressed
as follows:
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(a) if to the Lessor, The Colorado and Southern
Railway Company, 2000 Executive Tower, 1405 Curtis Street,
Denver, Colorado 80202, Attention: Vice President-
Finance, and

(b) if to the Lessee, WEHCO Leasing Company, c¢/o
Walter E. Heller Co., 105 West Adams, Chicago, Illinois
60690, Attention: Mr. Sam Eichenfield, Vice President

or addressed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

Section 19. Immunities; Satisfaction of Undertakings.
No recourse shall be had in respect of any obligation due
under this Lease, or referred to herein, against any incorpora-
tor, stockholder, director or officer, past, present or future,
of the Lessor or Lessee, whether by virtue of any constitutional
provision, statute or rule of law, or by enforcement of any
assessment or penalty of otherwise, all such liability, whether
at common law, in equity, by any constitutional provision, sta-
tute or otherwise, of such incorporators, stockholders, directors
or officers being forever released as a condition of and as
consideration for the execution of this Lease.

The obligations of the Lessee under Sections 5, 6,
7, 8 9, 10, 11, 13 and 15 hereof shall be deemed in all re-
spects satisfied by the Railroad's undertakings contained in
Section 4, 5, 6, 7, 8, 9, 10, 12 and 14 of the Sublease. Upon
execution of this Lease and the Sublease, which have been
accomplished simultaneously, the Lessee shall have performed
all of its obligations required under Sections 5, 6, 7, 8, 9,
10, 11, 13 and 15 of this Lease and the Lessee shall have no
further obligation pursuant to said Sections. The Lessee shall
not have any responsibility for the Railroad's failure to per-
form such obligations, but if the same shall not be performed
they shall constitute the basis for an event of default here-
under pursuant to Section 10 hereof., No waiver or amendment
of the Railroad's undertakings under the Sublease shall be
effective unless joined in by the Lessor.

Notwithstanding any other provision of this Lease
the Lessor and the Lessee agree that the Lessee shall have no
obligation to perform any obligation of the Lessor under the
Trust.

Section 20. Severability; Effect and Modification
of Lease. Any provision of this Lease which is prohibited or
unentorceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the remaining pro-
visions hereof, and any such prohibition or unenforceability
in any jurisdiction shall not invalidate or render unenforce-
able such provision in any other jurisdiction.
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This Lease exclusively and completely states the
rights of the Lessor and the Lessee with respect to the Units
and supersedes all other agreements, oral or written with
respect to the Units. No variation or modification of this
Lease and no waiver of any of its provisions or conditions shall
be valid unless in writing and signed by duly authorized officers
of the Lessor and the Lessee.

Section 21, Execution. This Lease ray be executed
in several counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together shall
constitute but one and the same instrument. Although this
Lease is dated as of November 1, 1974, for convenience, the
actual date or dates of execution hereof by the parties hereto
is or are, respectively, the date or dates stated in the acknow-
ledgments hereto annexed.

Section 22. Law Governing. The terms of this Lease
and all rights and obligatiIons hereunder shall be governed by
the laws of the State of Illinois; provided, however, that the
parties shall be entitled to all rights conferred by Section
20c of the Interstate Commerce Act,

IN WITNESS WHEREOF, the parties hereto have executed

- or caused this instrument to be executed as of the date first

above written,

THE COLORADO AND SOUTHERN RAILWAY
COMPANY

ATTEST: VL T

Assistant Secretafy

~

WEHCO LEASING COMPANY

= VO %ﬁ.@@ A

ATTESD:

AR

Assistant Secretary
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STATE OF ILLINOIS )
) 88

COUNTY OF COOK )

on this /Y% day of, Navember, 1974, before me

personally appeared /éz;zggéagf to me personglly-known,
who, being by me duly sworn, sayé that he isjﬁiz 22,

WEHCO LEASING COMPANY, that the seal affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

,%%_4 Z«V% T

2O

1} N

(NOTARIAL SEAL)

My Commission Expires

STATE OF MINNESOTA )

) 88
COUNTY RAMSEY )

on this /9Qd day of November, 1974, before me
personally appeared FRANK H. COYNE + to me personally known,
who, being by me duly sworn, says that he is Vice President
of THE COLORADO AND SOUTHLERN RAILWAY COMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act and deed of said

corporation, , -
. i g
P B
iliad L
(NOTARIAL SEAL) i | i
My Commission Expires v .
AAAAMAAAAAAMAAAAAAAAAAAAANAAAANAAA
S RICHARD J. WOULFE
Py

6—2{;'?{{\@ NOTARY PUBLIC - MINNESOTA §

RAMSEY COUNTY

ALY MyCommissionExpiresApr.30,1977>>
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Number of
Units

500

50

22

SCHEDULE A

Description

100~ton triple hopper cars

Steel Cabooses

GP 38-2 2000 H,P. locomo-
tives

Guarantor's
Road Numbers

BN 526400~526899,
both inclusive

BN 12000-~12049,
both inclusive

BN 2088-2109,
both inclusive

Estimated
Cost

$10,975,000

2,090,000

6,369,022
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SCHEDULE B

PERCENTAGE OF COST

14%
9-1/3%
4-2/3%

0%



SUBLEASE OF RAILROAD EQUIPMENT

Dated as of November 1, 1974

between

BURLINGTON NORTHERN INC,

as Lesseg

and

NEHCO LEASING COMPANY

as Lessor

Exibit
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SUBLEASE QOF RAILROAD EQUIPMENT, dated as of
November 1, 1974, betwcen WEHCO ILEASING COMPANY
(hereinafter sometimcs called the Lessor or
WEHCO), and BURLINGTON NORTHERN INC. (herein~
after called the Lessec).

WHEREAS, THE COLORADCO AND SOUTHERN RAILWAY COMPANY
(hereinafter called C&S), has entered into an Equipment Trust
Agreement dated as of November 1, 1974 (hereinafter called the
Trust), with COLORADO NATIONAL BANK OF DENVER (hereinafter
called the Trustee), wherein the Trustee has agreed to acquire
and Lease to the C&S the railrcad equipment. described in
Schedule A hereto;

WHEREAS, the C&S has leased all the units of said
equipment, or such lesser number (hereinafter called the Units)
as are delivered and accepted and settled for under the Trust,
at the rentals and for the terms and upon the conditions pro-
vided for in said Lease (hereinafter called the First Lease) to
"WEHCO; and

WHEREAS, the Lessor has agreed to sublease thé units
to the Lessee at the rentals and for the terms and upon the
conditions hereinafter provided;

NOW, THEREFORE, in consideration of the premises and
of the rentals to be paid and the covenants hereinafter men-
tioned to be kept and performed by the Lessee, the Lessor here-
by leases the Units to the Lessee upon the following terms and
conditions, but, upon default of the Lessee hereunder, subject
to all the rights and remedies of the Trustee under the Trust:

Section 1. Delivery and Acceptance of Units. The
Lessor will cause each Unit to be delivered to the Lessee at
the point or points within the United States of America at
which such Unit is delivered to the Lessor under the First
Lease and simultaneously therewith. Upon such delivery, the
Lessee will cause an inspector of the Lessee to inspect the
same, and if such Unit is found to be acceptable, to accept
delivery of such Unit and execute and deliver to the Lessor a
certificate of acceptance and delivery (hereinafter called the
Certificate of Delivery), stating the such Unit has been in-
spected and accepted on behalf of the Lessee on the date of
such Certificate of Delivery and is marked in accordance with
Section 4 hereof, whereupon such Unit shall be deemed to have
been delivered to and accepted by the Lessee and shall be sub-
ject thereafter to all the terms and conditions of this Lease.

Section 2. Rental. Lessor agrees to lease to
Lessee and Lessee hereby leases from Lessor each Unit for
sublease to and use upon the lines of railroad owned or
operated by the Lessee either alone or jointly with gnother
and whether under lease or otherwise, and upon the lines of
railroad owned or operated by any railroad company controlj
led by or under common control with the Lessee, or over which



the Lessee has trackage rights, and also upon connecting and
other railroads in the usual intcrchange of traffic upon and
subject to the terms and conditions hereinafter set forth.

The Lessee agrees to pay to the l.essor or to such other person
as the Lessor directs as rental for each Unit subject to this
Lease 30 consecutive semiannual rental payments each such
payment in an amount equal to $960,038 of the Cost (as defined
in the Trust) in immediately available funds each payable on
November 1 and May 1l in each year, commencing May 1, 1975.

The Lessor irrevocably instructs the Lessee to make
all payments provided for in this Lease other than payments
due pursuant to Section 15 hereof in Federal funds (including
but not limited to the payments required under Section 6 hereof).

This Lease is a net lease and the Lessee shall not
be entitled to any abatement of rent, reduction thereof or
setoff against rent, including, but not limited to, abatements,
reductions or setoffs due or alleged to be due by reason of
any past, present or future claims of the Lessee against the
Lessor under this Lease, the Trustee, the C&S, or otherwise;
nor, except as otherwise expressly provided herein, shall this
Lease terminate, or the respective obligations of the Lessor
or the Lessee be otherwise affected, by reason of any defect
in or damage to or loss of possession of loss of use or de-
struction of all or any of the Units from whatsoever cause,
any liens, encumbrances or rights of others with respect to
any of the Units, the prohibition of or other restriction against
the Lessee's use of all or any of the Units, the interference
with such use by any person or entity, the invalidity or unen-
forceability or lack of due authorization of this Lease, any
insolvency, bankruptcy, reorganization or similar proceeding
against the Lessee, or for any other cause whether similar or
dissimilar to the foregoing, any present or future law to the
contrary notwithstanding, it being the intention of the parties
hereto that the rents and other amounts payable by the Lessee
hereunder shall continue to be payable in all events in the
manner and at the times herein provided unless the obligation
to pay the same shall be terminated pursuant to the express
provisions of this Lease. To the extent permitted by applicable
law, the Lessee hereby waives any and all rights which it may
now have or which at any time hereafter may be conferred upon
it by statute or otherwise, to terminate, cancel, quit or sur-
render the lease of any of the Units except in accordance with
the express terms hereof. Each rental or other payment made
by the Lessee hereunder shall be final and the Lessee shall not
seek to recover all or any part of such payment from the Lessor
for any reason whatsoever.

Section 3. Term of Lease. The term of this Lease
as to each Unit shall begin on the date of the delivery to and
acceptance by the Lessee of such Unit and, subject to the pro-
visions of Section 6 and 9 hereof, shall terminate on the date
on which the final semiannual payment of rent in respect thereof
is due hereunder.
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Notwithstanding anything to the contrary contained
herein, all rights and obligations under this I.case and in and
to the Units, upon default by the Lessee hereunder, are subject
to the rights of the Trustee under the Trust and of the C&S
" under the First Lease, :

Section 4, Identification Marks. The Lessee will
cause each Unit to be kept numbered with the identifying number
set forth in Schedule A hereto, or in the case of any Unit not
there listed such identifying number as shall be set forth in
any amendment or supplement hereto extending this Lease to cover
such Unit, and will keep and maintain, plainly, distinctly, per-
manently and conspicuously marked on each side of each Unit,
the following words in letters not less than one inch in height:

"OWNED BY A BANK OR TRUST COMPANY UNDER A SECURITY
AGREEMENT FILED UNDER THE INTERSTATE COMMERCE ACT,
SECTION 20c."

with appropriate changes thereof and additions thereto ds from
time to time may be required by law in order to protect the
Lessor's, Trustee's and C&S's respective interests in such Unit
and the rights of the Lessor under this Lease, of the C&S under
the First Lease and of the Trustee under the Trust. The Lessee
will not place any such Unit in operation or exercise any con-
trol or dominion over the same until such name and words shall
have been so marked on both sides thereof and will replace
promptly any such name and words which may be removed, defaced
or destroyed. The Lessee will not change the identifying number
of any Unit except in accordance with a statement of new number
or numbers to be substituted therefor, which statement previously
shall have been filed with the Trustee, the C&S and the Lessor
and filed, recorded and deposited by the Lessee in all public
offices where this Lease, the First Lease and the Trust shall
have been filed, recorded and deposited.

Except as provided in the immediately preceding para-
graph, the Lessee will not allow the name of any person, asso-
ciation or corporation to be placed on any Unit as a designation
that might be interpreted as a claim of ownership; provided,
however, that the Lessee may allow the Units to be lettered with
the names or initials or other insignia customarily used by the
Lessee or its affiliates on railroad equipment used by them of
the same or a similar type for convenience of identification of
their rights to use the Units as permitted under this Lease.

Section 5. Taxes. All payments to be made by the
Lessee hereunder will be free of expense to the C&S, and the
Lessor from collection or other charges and will be free of
expense to the C&S and the Lessor with respect to the amount
of any local, state, federal, or foreign taxes (other than (i)
any United States Federal income taxes and excess profits taxes



payable by the C&S and the Lessor in consequence of the re-
ceipt of payments provided for herein, (ii) the net cumulative
aggregate amount of all state and local income taxes, fran=-
chise taxes, excess profits taxes and similar taxes mcasured

by net income based on the receipt of payments provided for
herein, up to the net cumulative amount of such taxes measured
by net income based on such receipts which would be payakle

by the C&S and the Lessor to the state, city and county

where the C&S and the Lessor have their principal place of
business without apportionment to any other state, except any
such tax which is in substitution for or relieves the Lessee
from the payment of taxes which it would otherwise be obligated
to pay or reimburse as herein provided) or license fees, assess-
ments, charges, fines or penalties (all such expenses, taxes,
license fees, assessments, charges, fines and penalties being
hereinafter called impositions) hereafter levied or imposed upon
or in connection with or measured by this Lease or any sale,
rental, use, payment, shipment, delivery or transfer of title or
interest under the terms hereof or the Trust, all of which im-
positions the Lessee assumes and agrees to pay on demand in
addition to the payments to be made by it provided for Herein.
The Lessee will also pay promptly all impositions which may be
~imposed upon any Unit or for the use or operation thereof or
upon the earnings arising therefrom (except as provided above)
or upon the C&S and the Lessor solely by reason of its owner-
ship thereof or interest therein and will keep at all times all
and every part of such Unit free and clear of all impositions
which might in any way affect the title or interest of the C&S
and the Lessor or result in a lien upon any such Unit; provided,
however, that the Lessee shall be under no obligation to pay any
impositions of any kind so long as it is contesting in good
faith and by appropriate legal proceedings such impositions and
the nonpayment thereof does not, in the opinion of the C&S and
the Lessor, adversely affect the title, property or rights of
the C&S and the Lessor hereunder or under the Trust. If any
impositions shall have been charged or levied against the C&S
and the Lessor directly and paid by the C&S and the Lessor,

the Lessee shall reimburse the C&S and the Lessor on presenta-
tion of an invoice therefor; provided, however, that the Lessee
shall not be obligated to reimburse the C&S and the Lessor

for any impositions so paid unless the C&S and the Lessor shall
have been legally liable with respect thereto (as evidenced by
an opinion of counsel for the C&S and the Lessor) or unless the
Lessee shall have approved the payment thereof.

In the event that the Lessor shall become obligated
to make any payment to the C&S or otherwise pursuant to Section
5 of the First Lease not covered by the foregoing paragraph of
this Section 5, the Lessee shall pay such additional amounts
(which shall also be deemed impositions hereunder) to the Lessor
as will enable the Lessor to fulfill completely its obligations
pursuant to said Section 5.
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In the event any reports with respect to impositions
are required to be made, the Lessce will either make such
reports in such manner as to show the interests of the Lessor,
the Trustee and the C&S in such Units or notify the Lessor,
the Trustee and the C&S of such requirement and make such
reports in such manner as shall be satisfactory to the Lessor,
the Trustee ana the Cas. : '

In the event that, during the continuvance of this
Lease, the Lessee becomes liable for the payment or reimburse-
ment of any imposition, pursuant to this Section 5, such lia-
bility shall continue, notwithstanding the expiration of this
Lease, until all such impositions are paid or reimbursed by
the Lessee, g

Section 6. Payment for Casualty Occurrences; Insur-
-ance. In the event that any Unit shall be or become worn out,
lost, stolen, destroyed or, in the reasonable opinion of the
Lessee, irreparably damaged from any cause whatsoever, or
taken or requisitioned by condemnation or otherwise for a defi-
nite period exceeding the otherwise then remaining term of this
. Lease (such an occurrence being hereinafter called a Casualty
Occurrence) during the term of this Lease, the Lessee shall
promptly and fully notify the Lessor, the Trustee and the C&S
with respect thereto and shall pay to the Lessor or to such
other person as the Lessor directs an amount equal to the
cost thereof less an amount representing depreciation on such
Unit arising from reasonable wear and tear to be determined
by the method in use at the time in standard railroad practice
for determining such depreciation (but in no event exceeding
1/15th of the cost thereof per annum). Upon the making of such
payment (hereinafter called the Casualty Value) by the Lessee
in respect of any Unit, the rental for such Unit shall cease
to accrue, the term of this Lease as to such Unit shall ter-
minate and the Lessee shall be entitled to recover possession
of such Unit.

Except as hereinabeve in this Section 6 provided,
the Lessee shall not be released from its obligations here-
under in the event of, and shall bear the risk of, any Casualty
Occurrence to any Unit after delivery to and acceptance thereof
by the Lessee hereunder,

Upon payment of the Casualty Value of such Unit, the
title to such Unit, subject to the rights of the Trustee under
the Trust, shall pass to and vest in the Lessee.

_ Any moneys paid to the Lessor, or such other person
as directed by the Lessor, pursuant to this Section 6 shall be
received and held pending delivery of additional Units. Upon
the filing with it of a certificate executed by a Vice Fresi-
dent of the Lessee specifying the kind and number of Units to
be purchased, such moneys shall be applied by the recipient
thereof to the purchase of such Units upon the receipt of the
following:
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{a) A certificate of a Vice President stating (i)
that the Units described and specified therein by number
or numbers has been delivered to the Lessee and has
been plated or marked in accordance with the provisions
of Section 4 hereof; (ii)} that such Units are new
standard~gauge railroad eguipiment, other than passenger
equipment or work equipment of types other than locomo-
tives; (iii) that the Cost of such Units, determined as

~ provided herein, is an amount as therein specified:

(b) &an invoice or inveoices from the vendor or
vendors of the Units and a bill or bills of sale thereof
from said vendor or vendecrs to the Trustee, which bill
or bills of sale shall contain a warranty or guaranty

. to the Trustee that the title to the Units described
therein is free from all liens and encumbrances;

(c) An opinion of counsel that such bill or bills
of sale are valid and effective, either alone or in
connection with any other instrument referred to in such
opinion, to vest in the Trustee title to such Unité free
from all liens, security interests and encumbrances; and

(d) 1In case of any Units not specifically described
herein, an opinion of counsel that a proper supplement
hereto in respect of such Units has been duly executed
by the Lessee and duly filed and recorded in accordance
with Section 14 hereof.

The Lessee will, at all times while this Lease is
in effect, at its own expense, cause to be carried and main-
tained property insurance in respect of the Units at the time
subject hereto, and public liability insurance, in amounts and
against risks customarily insured against by railroad companies
on similar equipment, and in any event comparable to those
insured against by the Lessee on equipment owned by it and the
benefits thereof shall be payable to the Trustee so long as the
indebtedness, if any, evidenced by the Trust shall not have
been paid in full, and thereafter to the Lessor and the Lessee
as their interests may appear. Any net insurance proceeds as
the result of insurance carried by the Lessee received by the
Lessor in respect of Units suffering a Casualty Occurrence shall
be deducted from the amounts payable by the Lessee to the Lessor
in respect of Casualty Occurrences pursuant to this Section 6.
If the Lessor shall receive any such net insurance proceeds or
condemnation payments after the Lessee shall have made pay-
ments pursuant to this Section 6 without deduction for such
net insurance proceeds or such condemnation payments, the Les-
sor shall pay such proceeds or condemnation payments to the
Lessee up to an amount equal to the Casualty Value with respect
to a Unit paid by the Lessee and any balance of such proceeds
shall remain the property of the Lessor.
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In the event that during the term of this Lease the
use of any Unit is requisitioned or taken by any governmental
authority by condemnation or otherwise for & definite period
which does not exceed the then remaining term of this Lease or
for an indefinite period, the Lessee's obligation to pay rent
shall continue for the duration of such requisitioning or
taking. The Lessor shall be entitled to receive and retain for
" the account of the Lessee all sums payable for any such period
by such governmental authority as compensation for requisition=
ing or taking of possession to an amount cqual to the rent paid
or payable hereunder for such period, and the balance, if any,
shall be payable to and retained by the Lessor as its sole
property. ,

Section 7. Reports. In each calendar year during

the continuance of this Lease, commencing in 1976, the Lessee
will furnish to the Lessor, the C&S and the Trustee an accurate
statement (a) setting forth the amount, description and numbers
" of all Units then leased hereunder and covered by the Trust, the
amount, description and numbers of all Units that have guffered
a Casualty Occurrence during the preceding twelve months (or _
since the date of this Lease in the case of the first such state-
ment) and such other information regarding the condition and
state of repair of the Units as the Lessor, the C&S or the
Trustee may reasonably request and (b) stating that, in the
case of all Units repainted or repaired during the period covered
by such statement, the numbers and the markings required by
Section 4 hereof and Section 4.6 of the Trust have been preserved
or replaced. The Lessor shall have the right by its agents,
to inspect the Units and the Lessee's records with respect
thereto at such reasonable times as the Lessor may request
during the continuance of this Lease.

.. Section 8., Disclaimer of Warranties; Compliance .
with Laws and Rules; Maintenance; Indemnification, THE
LESSOR MAKES NO WARRANTY OR REPRESENTATION, EITHER EXPRESS
OR IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR AS TO THE
QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE
UNITS DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR
MAKES NO WARRANTY OF MERCHANTABILITY OR FITNESS OF THE UNITS
FOR ANY PARTICULAR PURPOSE OR AS TO TITLE TO THE UNITS OR ANY
COMPONENT THEREOF, it being agreed that all such risks, as
‘between the Lessor and the Lessee, are to be borne by the
Lessee; but the Lessor hereby irrevocably appoints and con-
stitutes the Lessee its agent and attorney-in-fact during the
term of this Lease to assert and enforce from time to time,
in the name of and for the account of the Lessor and/or the
Lessee, as their interests may appear, at the Lessee's sole
cost and expense, whatever claims and rights the Lessor may
have, under the provisions of Section 8 of the First Lease.
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The Lessee's delivery of a Certificate of Nelivery shall be
~conclusive evidence as between the Lessee and the Lessor that
all Units described therein are in all the foregoing respects
satisfactory to the Lessee, and the Lessee will not assert
any claim of any nature whatsoever against the Lessor based
on any of the foregoing matters. ' ’

The Lessee agrees, for the benefit of the Lessor,
the C&S and the Trustee, to comply in all respects (including,
without limitation, with respect to the use, maintenance and
operation of each Unit) with all laws of the jurisdictions in
which its operations involving the Units may extend, with the
interchange rules of the Association of American Railroads and
- with all lawful rules of the Department of Transportation, the
Interstate Commerce Commission and any other legislative, exe-
cutive, ddministrative or judicial body exercising any power
or jurisdiction over the Units, to the extent that such laws:
and rules affect the title, operation or use of the Units, and
‘in the event that such laws or rules require any alteration of
any Unit, or in the event that any equipment or appliance is
required to be installed on any such Unit in order to comply
with such laws or rules, the Lessee will make such alterations,
changes, replacements and additions at its own expense; provided,
however, that the Lessee may, in good faith, contest the
validity or application of any such law or rule in any reason-
able manner which does not, in the opinion of the Lessor, the
C&S or the Trustee adversely affect the property or rights of
the Lessor, the C&S or the Trustee under this Lease, the
First Lease or under the Trust.

The Lessee agrees that, at its own cost and expense,
it will maintain and keep each Unit in good order and repair.

. Any and all additions to any Unit (except, in the
case oF- .any Unit which is a locomotive, communications, signal
and automatic control equipment or devices having a similar
use which have been added to such Unit by the Lessee. the cost

of which is not included in the Cost of such Unit and which
are not required for the operation or use of such Unit by

the Interstate Commerce Commission, the Department of Trans-
portation or any other applicable regulatory body), and

any and all parts installed on and additions and replacements
made to any Unit shall constitute accessions to such Unit and,
at the cost and expense of the Lessee, full ownership thereof
free from any lien, charge, security interest or encumbrance
(except for those created by the Trust, the First Lease or this
Lease) shall immediately be vested in the Lessor, the C&S and
the Trustee as their respective interests appear in the Unit
itself. .

The Lessee agrees to indernify, protect and hold
harmless the Lessor, the C&S and the Trustee from and against
all losses, damages, injuries, liabilities, claims and demands
whatsoever (including without limitation, claims based on strict
liability in tort), regardless of the cause thereof, and ex-
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penses in connection therewith, including, but not limited to,
counsel fees and expenses, patent liabilities, penalties and
Jinterest, arising out of or as the resull of the entering into
~or the performance of this Lease, the ownership of any Unit,

" the ordering, acquisition, use, operation, condition, purchasec,
delivery, rejection, storage or return of any Unit or any acci-
dent in connection with the operation, use, condition, posses=-
sion, storage or return of any Unit resulting in damage to proper-
-ty or injury or death to any person, except as otherwise provided
in Section 15 of this Lease., %The indemnities arising under this
paragraph shall continue in full force and effect notwithstanding
the full payment of all obligations under thls Lease or the
termination of this Lease.

The Lessee agrees to preoare and dellvex Lo the Lessor
within a reasonable time prior to the required date of filing
(or, to the extent permissible, file on behalf of the Lessor with
~a copy to the Lessor) any and all reports (other than income
tax returns) to be filed by the Lessor with any federal, state
or other regulatory authority by reason of the ownership by the
C&S or the Trustee of the Units or the leasing thereof to the
Lessee by the Lessor. In the event that the Lessor is required
to file any income tax return in any state or locality with re-
spect to items of income, deductions and credits attributable
to the Units or the rentals hereunder, the Lessee, to the extent
reasonably requested by the Lessor shall furnish to the Lessor
in connection with such filing, such information as is then
available to the Lessee from its books and records.

: Section 9, Default. If, during the continuance of
this Lease, one or more ot the following events (each such
event being hereinafter sometimes called an Event of Default)
shall.occur: :

N
~,

" (a) the Lessee shall default in thevpayment of any
part of the rental payable hereunder for more than 30 days
after the same shall have become due and payable; or

(b) the Lessee shall make or suffer any unautho-
rized assignment or transfer of its rights hereunder (not
within the purview of clause (d) or (e) of this para-
graph) or shall make any unauthorized transfer or sub-
lease of (including, for the purpose of this clause, any
contract for the use of) any of the Units or, except as
herein authorized, shall part with the possession of any
of the Units, and shall fail or refuse either to cause
such assignment or transfer or sublease to be cancelled by
agreement of all parties having any interest therein and
recover possession of such Units within 30 days after
the Lessor shall have demanded in writing such cancellation
and recovery of possession, or within said 30 days to
deposit with the Lessor a sum in cash equal to the Fair
Value (as defined in the Trust) as of the date of such
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unauthorized action, of the Units so assigned or trans-
ferred or subleased or the possession of which shall

have been parted with otherwise than as herein autho-
rized {any sum so deposited to be returned to the Lessee.
upon the cancellation of such assigmment, transfer or sub-
- lease and the recovery of pOSSQSSlOn by the Lessor of such
Units); or : - :

N (¢) the Lessee shall, for more than 90 days after

. the Lessor shall have demanded in writing performance
thereof, fail or refuse to comply with any other of the
terms and covenants hereof on its part to be kept and per-
formed, or to make provisions satisfactory to the Lessor
for such compliance; or

_ (d) any proceeding shall be commenced by or against
the Lessor for any relief under any bankruptcy or insol-
vency law, or law relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extension (other than a law,which
does not permit any readjustment of the obligations of the
Lessor hereunder) and, unless such proceedings shall have
been dismissed, nullified, stayed or otherwise rendered
‘ineffective (but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue),
all the obligations of the Lessor under this Lease shall
not have been duly assumed in writing, pursuant to a court
order or decree, by a trustee or trustees or receiver or
receivers appointed (whether or not subject to ratification)

for the Lessor, or for its property in connection with

any such proceedings in such manner that such obligations

.shall have the same status as obligations incurred by
such trustee or trustees or receiver or receivers, within
30 days after such appointment, if any, or 60 days after
such proceedings shall have been commenced, whichever
shall be earller,

then, in any such case (herein sometimes called an event of
default), the Lessor in its discretion may, by notice in writing
delivered to the Lessee, declare to be due and payable forth-
with the entire amount of the rentals payable by the Lessee
and not theretofore paid. Thereupon the entire amount of such
rentals shall forthwith become and shall be due and payable
immediately without further demand, together with interest at
the Penalty Rate, to the extent legally enforceable, on any
portion thereof overdue; and the Trustee shall be entitled

to recover judgment for the total amount so becoming payable
by the Lessee together with interesttthereon at the rate
specified in Section 16 hereof to the extent legally enforce-
able,

In the case of the happening of any event of default,
the Lessor may by its agents enter upon the premises where any
of the Units may be located and take possesison of all or any
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‘part of the Units and withdraw the samc from said premises,
retaining all payments which up to that time may have been made
on account of rental for the Units and otherwise, and shall

be entitled to collect, receive and retain all unpaid per diem,
mileage or other charges of any kind earned by the uUnits or any
part thereof, and may lease the Units or any part thereof, with
or without retaking possession thereof (but only after declaring
due and payable the entire amount of rentals payable by the
Lessor hereunder) may sell the same or any part thereof, free
from any and all claims of the Lessee at law or in equity, in
~one lot and as an entirety or in separate lots, insofar as may
be necessary to perform and fulfill the trust hereunder, at
public or private sale, for cash or upon credit, in its dis-
cretion, and may proceed otherwise to enforce its rights here-
under in the manner herein provided. Upon any such sale, the
Lessor itself may bid for the property offered for sale or any
part thereof. Any such sale may be held or conducted at such
place and at such time as the Lessor may specify, or as may

be required by law, and without gathering at the place of sale
the Units to be sold, and in general in such manner as the
Lessor may determine, but so that the Lessee may and shdll have
a reasonable opportunity to bid at any such sale, Upon such
taking possession or withdrawal or lease or sale of the Units,
the Lessee shall cease to have any rights or remedies in respect
of the Units hereunder, but all such rights and remedies shall
be deemed thenceforth to have been waived and surrendered by
the Lessee, and no payments theretofore made by the Lessee for
the rent or use of the Units shall, in case of the happening

of any event of default and such taking possession, withdrawal,
lease or sale by the Lessor, give to the Lessee any legal or
equitable interest or title in or to the Units or any of it or
an | cause or right of action at law or in equity in respect of
the Units against the Lessor. No such taking possession, with-
drawal;. lease or sale of the Units shall be a bar to the re-
covery by the Lessor from the Lessee of rentals then or there-
after due and payable, and the Lessee shall be and remain
liable for the same until such sums shall have been realized
as, with the proceeds of the lease or sale of the Units, shall
be sufficient for the discharge and payment in full by the
Lessor of all the items mentioned in Section 4.4 of the Trust
(other than dividends or interest not then accrued), whether

or not they shall have then matured.

The Lessor shall alsc have the right to recover from
the Lessee an amount which, after deduction of all taxes re-
quired to be paid by the Lessor in respect of the receipt thereof
under the laws of the United States of America or any political
subdivision thereof, shall, in the reasonable opinion of the
Lessor, cause the Lessor's net return under this Lease to be
equal to the net return that would have Leen available to the
Lessor if it had been entitled to utilization of all or such
portion of the investment tax credit lost or recaptured as a
result of the sale or other disposition of the Lessor's interest
in any unit after tue cccurrence of an event of default.,
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After all such payments shall have been made in full,
the title to any of the Units remaining unsold shall be con~
veyed to the Lessee free from any further iiabilities or obli-
gations to the Lessor hereunder. If after applying all such
-sums of money realized by the Lessor as aforesaid there shall
remain any amount due to the Lessor under the provisions hereof,
the Lessee agrees to pay the amount of such deficit to the
Lessor, If after applying as aforesaid the sums of money
realized by the Lessor there shall remain a surpluvs in the
‘possession of the Lessor, such surplus shall be paid to the
Lessee, o -

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumulative,
and shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives any
mandatory requirements of law, now or hereafter in effect,
which might limit or modify the remedies herein provided, to
the extent that such waiver is permitted by law. The Lessee
hereby waives any and all existing or future claims to any
offset against the rental payments due hereunder, and agrees
to make rental payments regardless of any offset or claim
which may be asserted by the lessee or on its behalf.

The failure of the Lessor to exercise the rights
granted it hereunder upon the occurrence of any of the con-~
tingencies set forth herein shall not constitute a waiver of
any such right upon the continuatior or recurrence of any such
contingencies or similar contingencies.

Section 10. Return of Units Upon Default. If
this Lease shall terminate pursuant to Section 9 hereof, the
Lessee shall forthwith deliver possession of the Units to the
Lessor. ~ For the purpose of delivering possession of any Unit
or Units to the Lessor as above required, the Lessee shall at
its own cost, expense and risk:

(a) forthwith place such Units upon such
storage tracks of the Lessee or the C&S as the
Lessor reasonably may designate;

(b) permit the Lessor to store such Units
on such tracks at the risk of the Lessee until
such Units have been sold, leased or otherwise
disposed of by the Lessor; and

(c) transport the same to any place on
the lines of railroad operated by the Lessee or
any of its affiliates or to any connecting carrier
for shipment, all as directed by the Lessor.
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The assembling, delivery, storage and transporting
of the Units as hereinbefore provided shall be at the expense
and risk of the Lessee and are of ithe cssence of this Lease,
and upon application to any couri of eouity having jurisdiction
in the premises the Lessor shall be entitled to & docree against
the Lessee requiring specific performance of the covenants of
the Lessee so to assemble, deliver, store and transport the
Units. During any storage period, the Lessee will permit the
Lessor, the C&S or any person desivnated by it, including the
authorized representative or representatives of any prospec-
tive purchaser of any such Unit, to inspect the samne.

Without in any way limiting the obligation of the
Lessee under the foregoing provisions of this Section 10, the
Lessee hereby irrevocably appoints the Lessor as the agent
and attorney of the Lessee, with full power and authority, at
any time while the Lessee is obligated to deliver possession
of any Unit to the Lessor, to demand and take possession of
such Unit in the name and on behalf of the Lessee from whon-
soever shall be in possession of such Unit at the time,{

Section 1l. Assignments; Possession and Use. This
Lease and the rentals and other sums due hereunder shall not
be assignable by the Lessor.

So long as the Lessee shall not be in default under
this Lease or under the Trust in its capacity as Guarantor or
otherwise, the Lessee shall be entitled to the possession and
use of the Units in accordance with the terms of this Lease
and the Trust, but, without the prior written consent of the
Lessor and the Trustee, which shall not be unreasonably
withheld, the Lessee shall not assign or transfer its lease-
hold interest under this Lease in the Units or any of them.
The Lessee, at its own expense, will promptly pay or discharge
any and all sums claimed by any party which, if unpaid, might
become a lien, charge, security interest or other encumbrance
(other than an encumbrance resulting from claims against the
Lessor, the C&S or the Trustee not related to the ownership
of the Units) upon or with respect to any Unit, including any
accession thereto, or the interest of the Lessor, the Cs&S,
the Trustee or the Lessee therein, and will promptly discharge
any such lien, claim, security interest or encumbrance which
arises. This covenant will not be deemed breached by reason
of liens for taxes, assessments or governmental charges or
levies, in each case not due and delinquent, or undetermined
or inchoate materialmen's, mechanics', workmen's, repairmen's
or other like liens arising in the ordinary course of business
and, in each case, not delinquent, The Lessee shall not, with-
out the prior written consent of the Lessor, part with the
possession or control of, or suffer or allow to pass out of
its possession or control, any of the Units, exceot to the _
extent permitted by the provisions of the immediately succeed-
ing paragraph. No assignment or sublease entered into by the
Lessee hereunder shall relieve the Lessee of any liability or
obligation hereunder which shall be and remain those of a
principal and not a surety.
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So long as the Lessee shall not be in default under
this Lease or under the Trust in its capacity as Guarantor or
otherwise, the Lessee shall be entitled o the possession of
the Units and to the use of the Unjits by it or any affiliate
upon lines of railrcad owned or operated by it or any such
affiliate or upon lines of railrcvad over which the lLessee or
any such affiliate has trackage or other operating rights or
over which railroad equipment of the Lessee or any such af-
filiate is regularly operated pursvant to contract, and also
to permit the use of the Units upon connecting and other
carriers in the usual interchanyge of traffic, but only upon
and subject to all the terms and conditions of this Lease,
the First Lease and the Trust; provided, however, that the
Lessee shall not assign or permit the assignment of any Unit
to service involving the reqular operation and maintenance
thereof outside the United States of America. The Lessee may
receive and retain compensation for such use from other rail-
‘roads so using any of the Units.

Nothing in this Section 11 shall be deemed to xe-
strict the right of the Lessee to assign or transfer its
leasehold interest under this Lease in the Units or pos-
session of the Units to any railrocad corporation incorporated
under the laws of any state of the United States of America
or the District of Columbia (which shall have duly assumed
the obligations of the Lessee hereunder and under the Trust)
into or with which the Lessee shall have become merged or
consolidated or which shall have acquired or leased all or
substantially all of the lines of railroad of the Lessee,
provided that such assignee or transferree will not, upon the
effectiveness of such merger or consolidation, be in default
under any provisions of this Lease.

Section 12. Return of Units Upon Expiration of
Term. As soon as practicable on or after the expiration of
the term of this Lease with respect to any Unit, the Lessee
will, at its own cost and expense, at the request of the
Lessor, deliver possession of such Unit to the Lessor, in
good order and running condition, normal wear and tear excep-
ted, upon such storage tracks of the Lessee or of the C&S as
the Lessee may designate, or, in the absence of such desig-
nation, as the Lessor may select, the movement and storage
of such Unit to be at the expense and risk of the Lessee,
The assembling, delivery and transporting of the Units as
hereinbefore provided are of the essence of this Lease, and
upon application to any court of equity having jurisdiction
in the premises, the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units., If Lessor shall elect to abandon any
Unit which has suffered a Casualty Occurrence or which after
the expiration of this Lease the Lessor shall have deemed to
have suffered a Casualty Occurrence, it may deliver written
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notice to such effect to the Lessee and the Lessee shall there-
upon assume and hold the Lessor harmless from all liability
arising in respect of any responsibility of ownership thereof,
from and after receipt of such notice. The Lessor shall
execute and deliver to the Lessee a bill of sale or bills of
sale transferrinq to the Lessee, or upon its order, the
Lessor's title to and property in any Unit abandoned by it
pursuant to the immediately preceding sentence. The Lessee
shall have no liability to the Lessor in respect of any Unit
© abandoned by the Lessor after termination of the Lease; pro-
vided, however, that the foregoing clause shall not in any
way relieve the Lessee of its obligations pursuant to Section
6 hereof to make payments equal to the Casualty Value of any
Unit experiencing a Casualty Occurrence while this Lease
is in effect.

Section 13. Opinion of Counsel. Within ten days
after execution of this Lease the Lessee will deliver to the
.Lessor, two counterparts of the written oplnlon of counsel
for the Lessee, addressed to the Lessor in scope and substance
satisfactory to the Lessor and its counsel, to the effect that:

A. the lessee is a corporation legally incorporated,
validly existing and in good standing under the laws of
its state of incorporation (specifying the same) with

adequate corporate power to enter into the Trust-and this
Lease;

B. the Trust and this Lease have been duly authorized,
executed and delivered by the Lessee and constitute valid,
legal and binding agreements of the Lessee, enforceable
in accordance with their respective terms;

C. the Trust and this Lease have been duly flled
and recorded with the Interstate Commerce Commission
pursuant to Section 20c of the Interstate Commerce Act
and such filing and recordation will protect the Trustee's,
the C&S's and the Lessor's interests in and to the Units
and no filing, recording or deposit (or giving of notice)
with any other federal, state or local government is
necessary in order to protect the interests of the
Trustee, the C&S or the Lessor in and to the Units;

D. no consent, approval or filing is rquired from
any public regulatory body with respect to the entering
into or performance of the Trust or this Lease or, if
such consent, approval or filing is requlred the same
has been obtained;

E. the entering into and performance of the Trust
or this Lease will not result in any breach of, or con-
stitute a default under, any indenture, mortgage, deed
of trust, bank loan or credit agreement or other agree-
ment or instrument to which the Lessee is a party or by
which is may be bound; and
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F. no mortgage, deed of trust, or other lien of
any nature whatsocever which now covers or affects, or
which may hereafter cover orx affect, any property or
_interests therein of the Lessee, now attaches or here-
after will attach to the Units or in any manner affects
or will affect adversely the Trustee's, the C&S's or
Lessor's respective interests therein; provided, however,
that such liens may attach to the rights of the TLessgee
hereunder in and to the Units.

Section 14, Recording; Expenses. The Lessee will
at its own expense cause this Lease, the First Lease and the
Trust to be filed and recorded with the Interstate Commerce
Commission in accordance with Section 20c¢ of the Interstate
Commerce Act. The Lessee will undertake the filing, regis-~
tering, deposit, and recording required of the C&S under the
Trust and the Lessor under the First Lease, and will from
- time to time do and perform any other act and will execute,
acknowledge, deliver, file, register, record (and will )
refile, reregister, deposit and redeposit or rerecord when-
ever required) any and all further instruments required by law
or reasonably requested by the Lessor, the C&S or the Trustee
for the purpose of proper protection, to their satisfaction,
of the Trustee's, the C&S's and the Lessor's respective interests
in the Units, or for the purpose of carrying out the intention
of this Lease, the First Lease or the Trust; and the Lessee
will promptly furnish to the Trustee, the C&S and the Lessor
evidences of all such filing, registering, depositing or
recording, and an opinion or opinions of counsel for the Lessee
with respect thereto satisfactory to the Trustee, the C&S
and the Lessor. This Lease, the First Lease and the Trust
shall be filed and recorded with the Interstate Commerce
Commission prior to the delivery and acceptance hereunder of
any Unit.

The Lessee will pay the reasonable costs and
expenses involved in the preparation and printing of this
Lease and the Trust, and the costs and expenses of financing
(including legal, money placement and agent fees). The
Lessor and the Lessee will each bear the respective fees
and disbursements, if any, of their respective counsel.

Section 15, Federal Income Taxes. The Lessor,
due to an election by the C&S pursuant to Sections 38 and
48 (d) of the Federal Internal Revenue Code of 1954 as amended,
shall be entitled to the Investment Tax Credit.

: The Lessee agrees that neither it nor any corpora-
tion controlled by it, in control of it, or under common
control with it, directly or indirectly, will at any time
take any action or file any returns or other documents incon-
sistent with the foregoing and that each of such corporations
will file such returns, take such action and execute such
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) documents as may be reasonable and necessary "to facilitate
accomplishment of the intent thereof. Lessee agrees to keep
and make available for inspection and copying by Lessor such
records as will enable Lessor to determine whether it is
entitled to the full beneflt of the Investment Credit, with
respect to the Units, [ .

The Lessee's and éhe Lessor's agreement to pay
any sums which may become payable pursuant to this Section
15 shall survive the expiration of other termlnatlon of
this Lease. /

This Lease may be terminated upon 30 days' written
notice (hereinafter called a "Notice of Termination") to the
Lessee, the C&S and the Trustee by the Lessor, or to the
Lessor, the C&S and the Trustee by the Lessee, if the Lessee
~is unable to obtain by Novenber 1, 1975, or if prior to
November 1, 1975, the Lessee is advised by the Internal Revenue
Service that it will not receive a ruling from the Internal
Revenue Service to the effect that (i) this Lease is a lease '
for federal tax purposes, (ii) the Lessor is the Lessor and
the Lessee is the Lessee under the Lease; (iii) the Units
constitute "Section 38 Property" with respect to which C&S

is entitled to claim the Investment Credit in respect of the
full purchase price of the Units and (iv) the C&S can make a
valid election pursuant to Section 48 (d) of the Code to treat
Lessor as having acquired such property for an amount equal

to its fair market value for purposes of the credit allowed
by Section 38,

The Lessee agrees that it will apply for and dili-
gently seek a favorable ruling from the Internal Revenue
Service. The Lessor and the C&S shall have the right to
review the request for ruling and participate in seeking such
ruling if the Lessor or the C&S desires,

The Lessee represents that any operation and main-
tenance of the Units outside of the United States shall be
insignificant. If the Internal Revenue Service requires the
Lessor to allocate its income from this Lease between domestic
and foreign usage of the Units, the Lessee shall indemnify the
Lessor and hold it harmless against any loss of foreign tax

credits for United States income tax purposes, resultlng from
such foreign usage.

: Section 16. Interest on Overdue Rentals. Any-
thlng to the contrary herein contained notwithstanding,

any nonpayment of rentals and other obligations due here-
under shall result in the obligation on the part of the
Lessee promptly to pay, to the extent legally enforceable,
interest at the rate of one percent (1%) over the dividend
rate described in the Trust, on overdue rentals for the period

of time during which they are overdue or such lesser amount
as may be legally enforceable,
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Section 17. Notices. Any notice required or
permitted to be given by either party hereto to the others
-shall be deemed to have been given when deposited in the
United States certified mails, first-class postage prepaid,
addressed as follows:

' (a) if to the Lessor, WEHCO Leasing Company, c/o
Walter E, Heller Co., 105 West Adams. Chicago, Illinois
60690, Attention: Mr. Sam Eichenfield, Vice President

(b) 1if to the Lessee, Burlington Ndrthern Inc.,
176 East Fifth Street, St. Paul, Mlnnesota 55101,
Attention: Vice President, Finance;

or‘addreséed to either party at such other address as such
party shall hereafter furnish to the other party in writing.

‘Section 18, "Severability; Effect and Modifica-
tion of Lease. Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction, shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceablllty without invalidating the remaining pro-
visions hereof, and any such prohibition or urenforceability
in any jurisdictlon shall not invalidate or render unenforce-
able such provision in any other jurisdiction.

This Lease exclusively and completely states the
rights of the Lessor and the Lessee with respect to the Units
and supersedes all other agreements, oral or written with
respect to the Units dated prior to execution of this Lease.
No variation or modification of this Lease and no waiver of
any of its provisions or conditions shall be valid unless
in writing and signed by duly authorized officers of the
Lessor and the Lessee.

Section 19. Execution. This Lease may be exe-
cuted in several counterparts, each of which so executed
shall be deemed to be an original, and such counterparts
together shall constitute but one and the same instrument.
Although this Lease is dated as of November 1, 1974, for
convenience, the actual date or dates of execution hereof by
the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.

Section 20. Law Governing. The terms of this
Lease and all rights and obligations hereunder shall be
governed by the laws of the State of Illinois; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act.
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IN WITNESS WHEREOF, the parties hereto have
executed or caused this instrument to be executed as of the
date first above written.

WEHCO LEASING COMPANY

By

ATTEST:

Assistant Secretary

BURLINGTON NORTHERN INC.

By

ATTEST:

Assistant Secretary
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STATE OF ILLINOIS)
) SS ‘ A , o
COUNTY OF COOK ) : ,

L4

On this day of/ , 1974, before me
personally appeared r to me personally
known, who, being by me duly sworn, says that he is

- of WEHCO LEASING COMPANY, that the seal
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foreg01ng instrument was the free act and deed of
said corporatlon. -

{Notarial Seall

STATE OF MINNESOTA)
: ) SS
COUNTY OF RAMSEY )

On this day of ¢+ 1974, before me
personally appeared , to me personally
known, who, being by me duly sworn, says that he is Vice
President of BURLINGTON NORTHERN INC., that one of the seals
affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said cor-

poration,

[Notarial Seal]



SCHEDULE A

NUmber of _
Units . - Description
500 100~-ton triple hopper cars
—— o
) 507~~_ _ Steel cabooses
\\
22 GP 38-2 2,000 H.P. loco-

motives .

Guarantor's
Road Numbers

BN 526400-526899,
both inc;usiye
!

BN 12000-12049,
both inqlusiTe

BN 2088-2109,

both inclusive

Estimated

‘Cost

$10,975,000

]

2,090,000

6,369,022
|

i



