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ELL/ce 7-3-73

CONDITIONAL SALE AGREEMENT dated as of June 1, 1973, among
ACF INDUSTRIES INCORPORATED, a New Jersey corporation (hereinafter
called the Vendor or Builder), DETROIT,VTOLEDO AND IRONTON COMPANY,
a Delaware corﬁoraﬁion (hereinafter called the Guarantor or the
Lessee) and EXCHANGE NATIONAL BANK 6F CHICAGO, not in its individual
capacity but solely as Trustee under Trust Agreement dated as of
June 1, 1973 ("Trust Agreement") (hereinafter called the Vendee).

WHEREAS, the Builder agrees to construct, sell and deliver to
the Vendee, and the Vendee agrees to purchase, the railroad equip-
ment described in Annex A hereto (hereinafter called the Equipment),
and

WHEREAS, the‘Vendee is execﬁting a lease of the Equipment as
of the date hereof to the Lessee in substantially the form annexed
hereto as Annex B (hereinafter called the Lease) and the Guarantor
is willling to guarantee to the Vendor the due and punctual paymeﬁt
of all sums payable by, and the due and ,punctual pérformance of all
other obligations of, the Vendee under this Agreement and has Jjoined
in this Agreement for the purpose of setting forth the terms and
conditions- of such guaranty and making certain further agreements
as hereinafter'set forth; ' _ .

NOW, THEREFORE, in consideration of the mutual promises, cove-
nants and agreements hereinafter set forth; the parties hereto do
hereby agree as follows: :

ARTICLE 1. Construction and Sale. Pursuant to this Agree-

ment, thé Builder shall construct the Equipment at its plant set

forth in Annex A hereto, and will sell ‘and deliver to.the Vendee,



and the Vendee will purchase from the Builder and accept delivery
of and pay for (as hereinafter provided), the Equipment, each unit
of which shall be constructed in accordance with the specifications
referred to in Annex A hereto and ih accordance with such modifica-
tions thereof as may be agreed upon in writing between the Builder,
the Vendee and the Guarantor (which specifications and modifica-
tions, if any, are hereinafter calledjthe Specifications). The
design, quality and component parts of each unit of the Equipment
shall conform, on the date of completion’df manufacture of each
thereof, to all Department of Transportétion and Interstate Commerce
Commission requirements and specifications for new equipment and to
all standards recommended by the Association of American Railroads
reasonably interpreted as being applicéble to railroad équipment

of the character of such units of the Equipment, and each unit of
the Equipment will be new railroad equipment. |

ARTICLE 2. Inspection and Delivery. -The Builder will

deliver the units of the Equipment to the Vendee at the place or
places within the United States of America specified in Annex A

hereto, freight charges, if any, prepaid, in accordance with the
delivery schedule set forth in Annex A hereto.

The Builder's obligations with respect to delivery are
expressly subject to rescheduling of shop space and delays due to
strikes, differences with workmen, labor troubles, acts of God,
governmental acts and regulations, war or war conditions, riots
or civil commotion, sabotage, fires, floods, explosions or other

accidents, or to delays of carriers or of subcontractors or in
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receipt of materials or to delays occasioned by or arising in con-
nection with the construction.of other cars or products for Builder's
other customers which are contracted to be constructed prior to the
construction of the Equipment or to any other cause or causes
(whether or not of the same general character as those herein speci-
fically enumerated) beyond Builder's reasonable control.
Notwithstanding the preceding provisions of this Article
2, any Equipment not delivered, accepted and settled for pursuant
to Article 3 hereof on or before the Closing Date shall be exciuded
herefrom. If any Equipment shall be excluded from this Agreement
pursuant fo the immediately preceding sentence, the parties to this
Agreement shall execute an agreement supplemental hereto limiting
this Agreement to the Equipment not so excluded herefrom. If the
Bpilder's failure to deliver Equipment so excluded from this Agree-

ment resulted from one or more of the causes set forth in the

immediately preceding paragraph, the Guarantor shall be obligated

to accept such Equipment and pay the full purchase price therefor,
determined as provided in this Agreement, if and when such Equip-
ment shall be completed and delivered by the Builder, such payment
to be in cash on the delivery of such Equipment, either directly
or, in case the Guarantor shall arrange therefor, by means of a
conditional sale agreemént, equipment trust or such other appropriate
method of financing as the Guarantor shall determine and as shall
be reasonably acceptable to the Builder.

During construction, the Equipment shall be subject fo

inspection and approved by the authorized inspectors of the Vendee
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(who may be eﬁployees of the Guaranéor) and the Builder shall grant
to such authorized inspectors reasonable access to its plant. The
Builder agrees to inspect all materials used in the construction
of the Equipment in accordance with the standard quality control
practices of the Builder. Upon completion of each unit or of a
number of units of the Equipment, such unit or units shall be pre-
sented to an inspectof of the Vendee for inspection at the place
specified for delivery of such unit or units, and if each such
unit conforms to the specifications, requirements and standards
applicable thereto, such inspector or an authorized representative
of the Vendee (who may be an employee of the Guarantor) shall
execute and deliver to the Builder a certificate\of acceptance
(hereinafter called the Certificate of Acéeptance) stating that
such unit or units have beén inspécted and accepted on behalf of
the Vendee on the date of such Certificate of Acceptance and are

marked in accordance with Article 9 héreof;‘pToVidéd, however, that

the Builder shall not thereby be rélieved of its warranties set
forth or referred to in Articlé 13 héreof.

On delivery of each such unit hereunder at the place
specifled for delivery, the Buillder shall have no further responsi-
bility for, nor bear any risk of, any damage to or the destruction

or loss of such unit, provided, however, that the Builder shall

not thereby be relieved of its warranties set forth or referred to
in Article 13 hereof. The Builder and the Guarantor represent and
warrant to, and agree with, the Vendee that no unit of the Equipment

will be delivered to or used by the Guarantor or any other persons
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unless the same shalllfirst be duly subjected to this Agreement
and the Lease.

No delivery of any unit of the Equipment shall be made
until this Agreement and the Lease have been filed pursuant to
Section 20c of the Interstate Commerce Act. The Builder shall have
no obligation to deliver any unit of Equipment héreunder subsequent
to the filing by or agéinst the Vendee or the Guarantor of a peti-
tion for reorganization under Articles 7 to 11 or Section 77 of
the Federal Bankruptcy Act (unless such petition shall have been
dismissed, nullified, stayed, or otherwise rendered ineffective)
and prior to the assumption, adoption or affirmation of the obli-
gations of the Guarantor, as the case may be, under this Agreement
by a trustee or trustees acting pursuant to a court order or decree
in any proceeding under said Act.

ARTICLE 3. Purchase Price and Payment. The base price or

.prices per unit of the Equipment are set forth in Annex A hereto.
Such base price or prices are subject to such increase or decrease
as is agreed to by the Builder, the Vendee and the Guarantor. The
term "Purchase Price" as used herein shall mean the base price or
prices as so increased or decréased. If on the Closing Date (as
hereinafter defiﬁed in this Article 3) the aggregate of the invoiced
Purchase Prices for which settlement is then being made under this
Agreement would, but for the provisions of this sentence, exceed

$1,882,900 (or such higher amount as the Vendee may at its option
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agree to), the Bullder (and any'assignee of the Buillder) and the
Guarantor will, upon request of the Vendee, enter into an agreement
excluding from this Agreement such unit or units of Equipment then
proposed to be settled for and specified by the Vendee, as will,
after giving effect to such exclusion, reduce such aggregate
invoiced Purchase Prices under this Agreement to not more than
$1,882,900 (or such higher amount as aforesaid), and the Guarantor
agrees to purchase any such unit or units so excluded from this
Agreement from the Buildér for cash on the date such unit or units
would otherwise have been settled for under this Agreement either
directly, or, if the Builder and the Guarantor shall mutually
agree, by means of a conditional sale, equipment trust or other
appropriate method of financing.

The Equipment shall be settled for on one Closing Date

as to units of the Equipment delivered to and accepted by the

Vendee. The Closing Daté shall be November 30, 1973. Prior to

November 30, 1973, the Builder shall present to the Vendee the
invoice and the Certificate or Certificates of Acceptance for such

units of Equipment; provided, however, that the aggregate Purchase

Price of such units of Equipment shall not exceed $1,882,900 as
aforesaid.

The Vendee hefeby acknowledges itself to be indebted to
the Vendor in the amount of, and hereby promises to pay in cash
to the Vendor at such place as the Vendor may designate, the

Purchase Price of the Equipment, as follows:
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(a) On the Closing Date, an amount equal to
32.02% of the invoiced Purchase Price of such units or
Equipment; and
(b) In 60 consecutive quarter-annual instalments,
as hereinafter provided, an amount (hereinafter called the
Conditional Sale Indebtedness) equal to the invoiced Pur-
chése Prices of the units of Equipment for which settlement
is being made, less the aggregate amount paid or payable
with respect thereto pursuant to subparagraph (a) of this
paragraph.
The instalments of the Conditional Sale Indebtedness shall
be payable on each February 28, May 31, August 31 and November 30,
commencing February 28, 1974, to and including November 30, 1988
(or if any such date is not a business day on the next succeeding
business day), each such date being hereinafter called a Payment

Date. The unpaid balance of the Conditional Sale Indebtedness

shall bear interest from the Closing Date in respect of which such

indebtedness was incurred at the rate of 8-1/4% per annum and such
interest shall be payable, to the extent accrued, on February 28,
1974 and on each Payment Date thereafter. Payments of the principal
amount and interest shall be made in the amounts set forth in the
attached Amortization Schedule.

Interest under this Agreement shall be determined on

the basis of a 360-day year of twelve 30-day months.
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The Vendee will pay interest, to the extent legally
enforceable, at the rate of 9-1/2% per annum upon all amounts
remaining unpaid after the same shall have become due and pay-
able pursuant éo the terms hereof or such lessor amount as
shall be legally enforceable, anything herein to the contrary
notwithstanding. »

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of America
as at the time of payment shall be legal tender for the payment
of public and private debts. Except as provided in Article 6
hereof, the Vendee shall not have the privilege of prepaying any
portion of the Conditional Sale Indebtedness prior to the date
it becomes due. '

| The parties hereto contemplate (subject to the limifa—
tions set forth in the first paragraph of this Article 3) that
the Vendee will furnish that portion of the Purchase Price for
the Equipment as is required under subparagraph (a) of the third
paragraph of this Article 3 and that an amount equal to the
balance of such Purchase Price shall be paid to the Builder by
an asslgnee of'the Bﬁilder‘s right, title and interest under this
Agreement pursuant to an Agreement and Assignment between the
Builder and The First Pennsylvania Banking and Trust Company,
as Agent (such Agreement and Assignment being hereinafter called
the Assignment and such assignee being herein called the Assignee

or the Vendor as indicated in Article 24 hereof).
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It 1s agreed that the obligatién of the Vendee to pay.
to the Vendor any amount required to be paid pursuant to the
third paragraph of this Article 3 with respect to the Equipment
is specifically subject to the fulfillment, on or before the
Closing Date, of the following conditions (any of which may be
walved by the Vendee, and payment by the Vendee of tﬁe amount
specified in subparagraph (a) of the third paragraph of this
Article 3 shall be conclusive evidence that such conditions have
been fulfilled or irrevocably waived):

(a) the Assignee shall have pald or caused to
hav? been pald. to the Builder the amounts contemplated to
be paid by it as provided in the préceding paragraph of
this Article 3 and in Section 5 of the Assignment and the
documents required by Section 6 of the Assignment shall

- have been delivered;
' (b) no event of default of the Guarantor speci-
fied herein or Event of Default of the Lessee under the
Lease, nor any event which with lapse of time and/or demand
provided for herein or in the Lease would constitute such

| an event of default or Event of Default, shall have occurred
and be continuing; and

(¢) the Vendee shall have received the opinion
of counsel required by Section 14 of the Lease and such other

documents as the Vendee may reasonably request.



Notwithstanding any other provision of this Agreement (including,
but not limited to, any provision of Articles 15 and 16 hereof),
it is understood and agreed by the Vendér that the liability of
the Vendee for allipayments to be made by it under and pursuant

to this Agreement, with the exception only of the payments to be
made pursuant to subparagraph'(a) of the third paragraph of
‘Article 4 hereof, shall not exceed an amount equal to, and shall
be payable only out of, the "income and proceeds from the Equipment",
and such payments shall be made by the Vendee only to the extent
that the Vendee or the Assignee shall have actually received suf-
ficient "income or proceeds from the Equipment" to make such
payments. Except as provided in the next'preéeding sentence, the
Vendor agrees that the Vendee shall have no personal liability to
make any payments under this Agreement whatsoever except from the
"income and proceeds from the Equipment" to the extent actually
received by the Vendee or the Assignee.r In addltion, the Vendor
agrees that the Vendee (1) makes no representation, and is not
responsible for, the due execution, validity, sufficiency or enforce-
ability of the‘Lease in so far as 1t relates to the Lessée (or any
document relative thereto) or of any of the Lessee's obligations
thereunder and (1ii) shall not be responsible for the performance
by the Lessee of any of its agreements, representations, indemni-
ties, obligations or other undertakings under-the Lease; 1t belng

understood that as to all such matters the Vendor will look solely
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to the Vendor's rights under this Agreement agalnst the Guarantor
and the Equipment and to the Vendor's rights under the Lease against
the Lessce and the Eguipment. As used herein the term "income and
proceeds from the Equipment”.shall mean (i) if one of the events

of default specified in Article 15 hereof shall have occurred and
vhile it shall be continuing, so much of the followlng amounts as
are indefeasibly received by the Vendee or the Assignee at any time
after any such cevent and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty Occurrences (as
‘hereinafter defined ih Article 6 hereof) paid for or with respect

to the LEquipment pursuant to the Lease and (b) any and all pay-
ments or procecds received by the Vendee or the Assignee for or

with respect to the Equipment as the result of the sale,.leaée or
other disposition thereof and after deducting all costs and expenses
of such sale, lease or other disposition and any and all other pay-
ments recelved by the Vendee or the Vendor under Section 10 of the
Lease, and (ii) at any other time only that portion of the amounts
referred to in the foregoing clauses (a) and (b) as are indeféasu
ibly received by the Vendee or the Assipgnee and as shall equal the
portion of the Conditional Sale Indebtedness (including prepayments

thereof required in reopect of Casualty Occurrences) and/or interest
thereon due and payable on, or within six days after, the date such
amountts reccived by the Vendee or the Assipgnee were required to be

pald Lo it pursuant to the Lease or as shall equal any other payments
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then due and payable under thié Agreement; 1t belng understood
that "income and proceeds from thé Equipment" shall 1in no event
include amounts referred to in the foregoing clauses (a) and (b)
which were recéived by the Vendee or the Assignee prior to the
exlstence of such an event of default which exceeded the amounts
required to discharge that portion of the Qonditional Sale Indebt-
edness (including‘prepayments thereof requilred in respect of
Casualty Occurrences) and/or interest thereon due and payable on,
or within six days after, the date on which amounts with respect
thereto received by the Vendee or the Assignee were required to |
be paid to it pursuant to the Lease or which exceeded any other
payments.due and pa&able under this Agreement at the time such
amounts were payable under the Lease. It is further specifically
understood and agreed that nothing contained herein limiting fhe
liability of the Vendee shall derogate from the right of the Vendor
to proceed against the Equipment or the Guarantor as provided for
herein for the full unpaid Purchase Price of the Equipment and
interest thereon and all other payments or obligations hereunder.
Notwithstanding anything to the contrary contained in Article 16
hereof, the Vehdor agrees that in the event it shall obtain a
Judgment against the Vendee for an amount in excess of the amounts
payable by the Vendee pursuant to the limitations set forth in
this paragraph, it will, accofdingly, l1imit 1its executlion of such
Judgment to amounts payable pursuant to the limitations set forth

in this paragraph.
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ARTICLE 4. Title to the Equipment. The Vendor shall and

hereby does retain the full security title to and property in the
Equipment until the Vendee shall have méde all its payments under
this Agreement and.shall have kept and performed all its agreements
herein contained, notwithstanding any provision of this Agreement
limiting the liabillity of the Vendee and notwithstanding the deli-
‘very of the Equipment to and the possession and use thereof by the
Vendee and the Guarantor as provided in this Agreement. Any and
all additions to the Equipment, and any and all parts installed on
and additions and replacements made to any unit of the Equipment
shall constitute accessions to the Equipment and shall be subject
to all the terms and conditions of this Agreement and included in
the term "Equipment" as used in this Agreement.

Except as otherwise specifically provided in Article 6
hereof, when and only when the Vendor shall have been paid the
fﬁll indebtedness in respect of the Purchase Pricé of the Equip-
ment; tdgether with interest and all other payments as herein
provided, and all the Vendee's obligations herein contained
shall have been pérformed, absolute right to possession of, title
to and property in the Equipment shall pass to and vest in the
Vendee without further transfer or action.on the part of the
Vendor. However, the Vendor, 1f so requested by the Vendee at
that time referred to in the preceding senteﬂ;e, will (a) execute

a bill or bills of sale for the Equlpment transferring its title
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thereto and property therein to the Vendee, or upon its order,
free of all liens, security interests and other encumbrances
created or retained hereby, and deliver such bill or bills of
sale to the Vendee at its address referred to in Article 21
hereof, (b) execute and deliver at the same place, for filing,
recording and depositing in all necessary public offices, such
“instrument or instruments in writing as may be necessary or
appropriate in order then to make clear upon the public records
the title of the Vendee to the Equipment and (c¢) pay to the
Vendee. any money paid to the Vendor pursuant to Article 6 hereof
and not theretofore applied as therein provided. The Vendee
hereby waives and releases any and all rights, existing or that
'may be acquired, in or to the payment of any penalty, forfeit or
damages for failure to execute and deliver such bill or bills of
sale or Iinstrument or instruments or to file any certificate of
payment in compliance with any law or statute reqguiring the filing
of the same except for fallure to execute and deliver such bill
or bills of sale or instrument or instruments or to file such
certificate within a reasonable time after written demand by the
Vendée.

ARTICLE 5. 'Zgzgg} All payments to be made by the Vendee
hereunder will be free of expense to the Vendor for collection or
other charges and will be free of expense to the Vendor with respect
to the amount of any local, state, federal or foreign taxes (other

than net income taxes, gross recelpts taxes [except gross receipts
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taxes_in the nature of or in lieu of salés, use or rental taxes],
franchise taxes measured by net income based upon such receipts,
excess profits taxes and similar taxes) or license fees, assess-
ments, charges, fines or penalties (all such expenses, taxes.
license fees, assessments, charges, fines and penalties being here-
inafter called impositions) hereafter levied or impoéed upon or

in connection with or measured by this Agreement or any sale,
rental, use, payment, shipment, delivery or transfer of title under
the terms herecof, all of which impositions the Vendee assumes and
agrees to pay on demand 1n addition to the Purchase Price of the
Equipmenp. The Vendee will also pay promptly all impositions which
may be imposed upon the Equipment delivefed to it or for the use or
operation thereof or upon the earnings arlsing therefrom or dpon
the Vendor solely by reason of its ownership thereof and will keep
_ at all times all and every part of the Equipment free and clear of
all iﬁpositions which might in any way affect the title of the
Vendor or result in a llen upon any part of the Equipment; provided,
however, that the Vendee shall be under no obligation to pay any
impositions and the nonpayment thereof does not;, in the opinion of
the Vendor, adversely affect the title, property or rights of the
Vendor in or to the Equipment or otherwise under this Agreement.

If any impositions shall have been charged or levied against the
Vendor directly and pald by the Vendor, the Vendee shall reimburse
the Vendor upon presentation of an invoice therefor, and any amounts

so pald by the Vendor shall be secured by and under this Agreement;
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provided, however, that the Vendee shall not be obligated to reim-

burse the Vendor for any impositions so paid unless the Vendor
shall have been legally liable with respect thereto (as evidenced
by an opinion of counsel for the Vendor) or unless the Vendee shall
have approved the payment thereof.

ARTICLE 6. Maintenance and Repair; Casualty Occurrences;

‘Insurance. The Vendee agrees that, at 1ts own cost and expense,
it will maintain and keep each unit of the Equipment in good order
and repalr.

In the event that any unit of the Equipment shall be or
become worn out, lost, stolen, destroyed, or, in the opinion of
the Vendee or the Lessee, irreparably damaged, from any cause what-
soever, or taken or requisitioned by condemnation or otherwise
(such occurrences being herein called Casualty Occurrences), the
Vendee shall, promptly after it shall have determined fhat such
unit has suffered a Casualty Occurrence, cause the Vendor to be
fully informed in regard thereto. On the interest payment date
for payment of interest on the Conditional Sale Indebtedness (or
In the event such lnterest payment date shall occur within five
dayg'after sucﬁ notice on the following interest payment date) the
Vendee shall pay to the Vendor a sum equal to the Casualty Value
(as hereinafter defined in this Article 6) of such unit suffering
a Casualty Occurrence as of the date of such ﬁayment and shall file,
or cause to be filed, with the Vendor a certificate setting forth

the Casualty Value of such unit. Any money paid to the Vendor
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. pursuant to this paragraph shall be applied t; prepay the Condi-
tional Sale Indebtedness and the Vendee will promptly furnish the
Vendor and the Guarantor a revised schedule of payments of prin-
cipal and 1nterest_thereafter to be made, in such ﬁumber of counter-
parts as the Assignee may request, calculated as provided 1n the
fourth paragraph of Article 3 hereof.

Upon payment by the Vendee to the Vendor of the Casualty
value of any ﬁnit of the Equipment having suffered a Casualty Occur-
rence, absolute right to tﬁe possession of, title to and property
in such unit shall pass to and vest in the Vendee, without further
transfér or action on the part of the Vendor, except that the
Vendor; if requested by the Vendee, will execute and deliver to
the Vendee, at the expense of the Vendee, an appropriate instru-
ment confirming such passage to the Vendee of all the Vendor's
right, title and interest in such unit, in recordable form, 1in
" order that the Vendee may make clear upon the public records the
title of the Vendee to such unit. .

The Casualty Value of each unit of the Equipment suffer-
ing a Casualty Occurrence shall be deemed to be that portion of
the orlginal Purchase Price thereof remaining unpaid on the date
as of which such Casualty Value shall 5e determined (without giving
effect to any prepayment or pfepayments theretofore made under this
Article 6), plus interest accrued thereon but unpaid as of such
date; For the purpose of this paragraph, each payment of the

Purchase Price in respect of Equipment made pursuant to Article 3
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héreof shall be deemed to be a payment oh»each unit.of the Equip- °

ment in like proportion as the original Purchase Price of such

unit bears to the aggregate original Purchase Price of the Equipment.
The Guarantor will at all times prior to the payment of

the full indebtedness in respect of the Purchase Price of the

Equipment, together with interest thereon and all other payments

required hereby, at its own expense, cause to be carried and main-

tained insurance in respect of the Equipment at the time subject

hereto, and public liability insurance, in amounts and against
risks customarily insured against by the Guarantor on similar
equipment owned by it.

It is further understood and agreed that any insurance
proceeds received by the Vendor in respeét of units suffering a
Casualty Occurrence shall be deducted from the amounts payable
by the Vendee to the Vendor in respect.of Casualty Occurrences
pursuant to the second paragraph of this Article 6. If the Vendor
shall receive any other insurance procéeds'in respect of insurance
carried in respect of such units suffering a Casualty Occurrence
after the'Vendee shall have made.payments pursuant to this
Artiple 6 without deduction for such insurance proceeds, the
Vendor shall pay such insurénce proceeds to the Vendeé. All pro-'
ceeds of insurance received by the Vendorfin respect of insurance
carried on any gpit or units of Equipment not suffering a Casualty
Occurrence shall be pald to the Vendee upon proof satisfactory to

the Vendor that any damage to such unit in respect of which such

proceeds were paid has been fully repaired.
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ARTICLE 7. Obligationé of Guarantor. The Guarantor, for

value received, hereby unconditionally guarantees to the Vendor

by endorsement (through its execution hereof) the due and punctual
performance of all obligations of the Vendee under this Agreement
and unconditionally guarantees to the Vendor that all sums payable
by the Vendee pursuant to subparagraph (b) of the third paragraph
of Article 3 hereof and interest thereon, and the due and punctual
performance of all obligations of the Vendee under this Agreement
and unconditionally guarantees to the Vendor that all sums payable
by the Vendee under this Agreement (except for the sums payable by
the Vendee pursuant to subparagraph (a) of the third paragraph of
Article 3 hereof),‘w1ll be promptly paid when due, together with
'interest thereon as herein provided, whether at stated maturity or
by declaration or otherwise, and in case of default by the Vendee
in any such obligations or payments the Guarantor agrees punctually
to perform or pay the same; irrespective of any enforcement against
the Vendee of any of the rights of the Vendor hereunder.

The Guarantor hereby agrees that its obligatidns hereunder
shall be unconditional (and shall not be subject to any defense,
"setoff, counterclaim or recoupment whatéoever), irrespective of
the genuineness, validity, regularity or enforceability of this
Agreement or any other circumstance which might otherwlse consti-
tute a legal or equitable dlischarge of a surety or guarantor and
irrespective of the last paragraph of Article 3 hereof or any

other circumstances which might otherwise 1imit the recourse of
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the Vendor to the Vendee., The Guarantor hereby weives dilimence,
prescentment, demand of payment, protest, any notlice of any assign-
ment hereof 1n whole or in part or of any default hereunder and

all notices with respect to ﬁhis Agreement and all demands whatso-
ever hereunder. No walver by the Vendor of any of its rights
hereunder or failure to take, or delay in taking, aﬁy such action
shall affect the obligations of the Guarantor herceunder.

In the event that the Guarantor shall make any payments
to the Vendor on account of its guaranty hereunder, the Guarantor
,hereby covenants and agrees that it shall not acquire any rights, by
subrogation or otherwise, against the Vendee or with respect to any
of the units of thé Equipment by reason of such payments, all such
rights belng hereby irrevocably feleased; discharged and waived by

the Guarantor; provided, however, that alter the payment by the

Guarantor to the Vendor of all sums payable under this Agreement,

the Guarantor shall, by subrogation} be entitled to the rights of

the Vendor against the Vendee by reason of such payment, te the extent,
but only to the extent, that the Vendee has received "income and pro-
ceeds from the Equipment” (as defined in Article U hereof) and has

not applied amounts equal to such income and proceeds to the payment,
in accordance with this Agreement and subject to the limitations con-
tained in the last paragraph of said Article 3, of sums payable by

the Vendee to the Vendor hereunder.

ARTICLE 8. Reports and Inspections. On or before

March 31 1n each year, commencing with the calendar year 1974, the
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Vendee éhall cause to be furnished to the Vendor an accurate State-
ment (a) setting forth as at the preceding December 31 the amount,
description and numbers of all units of‘the Equipment that have
suffered a Casualt& Occurrence during the preceding calendar year
{or oince the dabe of this Agreement in the case of the first such

statement) and such other information regarding the condition and

‘state of repair of the Equlipment as the Vendor may reasonably

request and (b) stating that, in the case of all Equipment repaired
or repalnted during the period covéred by such statement, the
numbers and markings required by Article 9 hereof have been pre-
served or replaced. The Vendor shall have the right, by 1ts
agents, to inspect the Equipment and the Guarantor's records with
respect thereto at such reasonable times asithe Vendor may request
during the term of this Agreement.

ARTICLE 9. Marking of Equipment. The Vendee will cause

each unit of the Equipment to be kept numbered with its identify-
ing number as set forth in Annex A hereto, or, in the case of
Equipment not there listed, such identifying number as shall be
set forth in any amendment or supplement hereto extending this
Agreement to cover such Equipment, and will keep and maintain,
plainly, distinctly, permanently and consplcuously marked on each
side of each unit, in letters not less than one inch in height,
the name of the Vendor followed by the words ;Agent, Security
Owner" or other appropriate words designated by the Vendor, with
appropriate changes thereof and additions thereto as from time

to time may be requlired by law in ordef to protect the Vendor's
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title to and property in the Equipment and ité rights under this
Agreement. The Vendee will not permit any such unit to be placed
in operation or exercise any control or dominion over the same
untlil such name and words shall have been so marked on both sides
thereof and wlll replace or will cause to be replaced promptly

any such name and words which may be removed, defaced or destroyed.
The Vendee will not permit the identifying number of any unit of
the Equipment to be changed except in accordance with a statement
of new number or numbers to be substituted therefor, which state-'
ment previously shall have been filed with the Vendor and filed,
recorded and deposited by the Vendee in all public offlces where
this Agreement shall have been filed, recorded and deposited.

| Except as provided in the immediately preceding paragraph,
the Vendee will not allow the name bf any person, assdciation or
corporation to be placed on any unit of the Equipment as a desig-
nation that might be interpreted as a claim of ownership; provided,
however , that the Vendee may allow the Equipment to be lettered
with the names or initials or other insignia customarily used by
the Guarantor or its,affiliates on raillroad equipment used by thenm
of the séme or similar type for éonvenience of identification of
the rights of the Guarantor or its affiliates to use the Equipment
as permitted under the Lease.

ARTICLE 10. Compliance with Laws and Rules. During the

term of this Agreement, the Vendee will comply, and will cause

every lessee or user of the Equipment to comply, in all respects
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(including, without limitation; with respect to the use, main-
tenance and operatlon of the Equipment) with all laws of the
jurisdictions in which its or such lessees' operatlons involving
the Equipment_ﬁay extend, with the interchange rules of the Associé-
tion of American Railroads and withhall lawful rules of the Depart-
ment of Transportation, the Interstate Commerce Commission and

-any other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Equilipment, to the
extent that such laws and rules affect the title, operation or

use of the Equlpment, and in the event that such laws or rules
require any alteration of any unit of the Equipment, or in the
event that any equipment or appliance on any such unit shall be
required to be changed or replaced, or in the event that any addi-
tional or other equipment or appliance is required to be installed
on any such unit in order to comply with such 1awsiof rules,

the Vendee will make such alterations, changes, réplacements and

additions at its own expense; provided, however, that the Vendee

may, in good faith, contest the vallidity or application of any
such law or rule in any reasonable manner which does not, in the
opinion of the'Vendor, adversely affect the property or rights
of the Vendor under this Agreement.

ARTICLE 11. Possession and Use. The Vendee, so long as it

shall not be in default under this Agreement, shall be entitled, from
and after delivery of the Equipment by the Builder to the Vendee, to
the possession of the Equipment and the use thereof, but only upon

and subJect to all the terms and condltions of this Agreement.

-23~



.\

"The Vendee may leaseithe Equipment to the Lessee as per-
mitted by, and for use as provided in, the Lease, but the rights
of the Lessee and its permitted assigns (the Lessee hereby so
acknowledging)~under the Lease shall be subordinated and junlor in
rank to the rights, and shall be subject to the remedies, of the

Vendor under this Agreement; provided, however, that so long as

the Lessee shall not be in default pnder the Lease or under this
Agreement in 1ts capacity as Guaranter or otherwise, the Lessee
shall be entitled to the possession and use of the Equipment. The
Vendee hereby agrees that it will not exercise any of the remedies
permitted in the case of an Event of Default under and as defined

in the Lease until the Vendor shall have received notice in writing

‘of its intended exercise thereof, and hereby further agrees to

furnish to the Vendor cepies of all summonses, writs; processes
and other documents served by 1t upon the lLessee or served by the
Lessee upon it in connection therewith.

So long as an event of default specified in Article 15~
hereof shall hot have occurred_and be continuing, the Vendee shall
be entitled to the possession and use ef ﬁhe Equlipment, and the
EQuipment may be used upon the lines of raillroad owﬁed or operated
by the Lessee or any affiliate of the Lessee (or any other railroad
over which the Lessee or any such affiliate has trackage or other
operating rights, or over which raiiroad equipment of the Lessee
or any such affiliate 1s regularly operated pursuant to contract,

and the Equipment may be used upon connecting and other carriers
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in the usual interchange of traffic, but only upon and subject to

all the terms and conditions of this Agreement; provided, however,

that the Vendee shall not assign or permit the assignment of any
unit of the Equipment to service involving the regular operation
and maintenance thereof outside the United States of America. The
Vendee may also lease the Equipment to any other raiiroad company

with the prior written consent of the Vendor; provided, however,

that (i) such lease shall pro?ide that the rights of such lessee
are made expressly subordinate to the rights and remedies of the
Vendor under this Agreement (i11i) such lessee shall expressly agree
not to assign or permit the assignment of any unit of the Equipment
to servi;e involving the regular operation and maintenance thereof
outside the United States of America and (iii) a copy of such lease
shall be furnished to the Vendor.

. ARTICLE 12. Prohibition Against Liens. The Vendee will pay

or diécharge any and all sums claimed by any party from, through

or under the Vendee or its successors or assigns which, if unpaid,
might become a lien, charge, security interest or other encumbrance
-upon or with respect to the Equipment, or any part thereof, or the
interest of thé Vendor therein, equal or superior to the Vendor's‘
title thereto or property therein, and will promptly discharge any
such lien, charge, security interest or other encumbrance which
arises, but shall not be required to pay or discharge any such claim
so long as the validity thereof shall be contested in good faith and

by appropriate legal proceedings in any reasonable manner and the
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nonpayment thereof does not, iﬁ the opinion of the Vendor adversely
affect the property or right of the Vendor in or to the Equipment or
otherwise unde? this Agreement. Any amdunts paild by the Vendor 1n
discharge of liens; charges or secu?ity interests upon the Equipment
shall be secured by and under this Agreement.
This covenant will not be deemed breached by reason of

‘liens for taxes, assessments or governmental charges or levies,
in each case not due and delinquent, or undetermined or inchoate
materialmen's, mechanics', workmen's, repairmen's or other like
liens arising in the ordinary course of business and, in each case,
not delinquent.

ARTICLE 13.  Indemnities and Warranties. The Vendee agrees

to indemnify, protect and hold harmless the Vendor from and against
all losses, damages, injuries, liabilities, claims and demands what-
soever, regardless of the cause thereof, and expenses in connection
therewith, including but not limited to'counsel fees. and expenses,
penalties and interest, arising out of or as the result of the
entering into or the performance of this Agreement, the retention
by the Vendor of title to the Equipment, the ordering, acquisition,
use, operation, condition, purchase, delivery, rejection, storage
or return of any of the Equipment, any acqident, in connection

with the operation, use, condition, possession, storage or return
of any of the Equipment resulting in damage té property or injury
or deathAto any person durlng the period when title thereto remains

in the Vendor or the transfer of title to the Equipment by the
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Vendor pursuant to any of the ﬁrovisions of this Agreement, except,
however, any losses, damages, injuries, liabilities, claims and
demands whatsoever arising out of any tort, breach of wafranty or
failure to perform any covenant hereunder by the Builder. This
covenant of indemnity shall continue in full force and effect not-
withstanding the full payment of the indebtedness in respect of
the Purchase Price of, and the conveyance of security title to,
the Equipment, as provided in Article 4 hereof, or the termination
of this Agreement in any manner whatsoever. |

The Vendee will bear the responsibility for and risk of
and shall not be reieased from its obligations hereunder in the
event of, any damage to or the destruction or loss of any unit of
‘or all the Equipment.

The Builder warrants that the Equipment will be buiit
in accordance with tﬁe requirements, specifications and standards
set forth in Article 1 of this Agreement and warrants the Equip-
ment will be free from defects in material (except as to special-
ties incorporated therein which were specified or supplied by
the Vendee or the Guarantor and not manufactured by the Buillder)
and workmanship undef normal use and service, the Builder's obli-
gation under this Article 13 being limited to making good at its
factory any part or pafts of any unit of the Equlipment which shall
be returned to the Bullder with transportation charges prepald,
within one year after the delivery of such unit to the Vendee, and

which the Builder's examlnation shall disclose to 1ts satisfaction
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to have been thus defective. THE FOREGOING WARRANTY OF THE BUILDER
IS EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR
PARTICULAR PURPOSE, AND OF ALL OTHER OBLIGATIONS OR LIABILITIES

UNDER ARTICLES 1, 2 and 13 OF THIS AGREEMENT, AND THE BUILDER NEITHER
ASSUMES NOR AUTHORIZES ANY PERSON TO ASSUME FOR IT ANY OTHER LIA-
BILITY IN CONNECTION WITH THE CONSTRUCTION AND DELIVERY OF THE
EQUIPMENT, EXCEPT AS AFORESAID. IT IS FURTHER UNDERSTOOD AND

AGREED THAT IN NO EVENT SHALL THE BUILDER BE LIABLE FOR INDIRECT

OR CONSEQUENTIAL DAMAGES OF ANY KIND.

The Builder further agrees with the Vendee that neither
the inspection as provided in Article 2 of this Agreement nor any
examination nor the acceptancé of any units of the Equipment as
provided in said Article 2 shall be deeméd a waiver or a modifi-
cation by the Vendee of any of its rights under this Article 2.

Except in cases of articles or materials specified by
" the Vendee or the Quarantor and not manufactured by the Builder
and in cases of designs, systems, processes, formulae or combina-
tions specified by the Vendee or the Guarantor and not developed
or purported to be developed by the Builder, the Builder agrees
to indemnify, protect and hold harmless the Vendee from and against
any and all liability, élaims, costs, charges and expenses, includ-
ing royalty payments and counsel fees, in any manner imposed upon
or accruing against the Vendee, its assigns or the users of the

Equipment because of the use in or about the construction or
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operation of any of thé Equipment of any design, system, process,
formula, combination, article or material which infringes or is
claimed to infringe on any patent or other right. The Vendee and
the Guarantor likewise will indemnify, protect and hold harmless
the Vendor from and against any and all 1liability, eclaims, costs,
charges and expenses, including royalty payments and counsel fees,
in any manner imposed upon or accruing against the Vendor because
of the use in or about the construcfion or operation of any of

the Equipment of any articleior material specified by the Vendee
.or the Guarantor and not manufacturee by the Bulilder or of any
design, system, process, formula or combination specified by the
Vendee or the Guarantor and not developed or purported to be-deve1¥
oped by the Builder which infringes or is claimed to infringe on
any patent or other right. The Bullder agrees to and hereby'does,
to the extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, assigﬁ, éet over and
deliver to the Vendee every claim, right and cause of action which
the Bullder has or hereafter shall have against the seller or
sellers of any designs, systems, processes, formulae, combinations,
articles or materials specified by the Vendee or the Guarantor

and purchased or otherwise acquired by‘the Builder fdr use in or
about the construction or operation of any of the Equipment, on
the ground that any such design, system, process, formula, coﬁ-
bination, article or material or operation thereof infringes or is

claimed to infringe on any patent or other right. The Bullder
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further agrees to execute and deliver to the Vendee or the users
of the Equipment all and every such further assurance as may be
réasonably requested by the Vendee more fully to effectuate the
assignment and delivery of every such claim, right and cause of
action. The Builder will give notice to the Vendee of any claim
known to the Builder from which liabiiity may be charged against
the Vendee hereunder and the Vendee and the Guarantor will gibe
notice to the Builder of any claim known to them from which lia-
bility may be charged against the Builder hereunder. Such covenants
of indemnity shall continue in full force and effect notwithstand-
ing the full payment of all sums due under the Agreement, the
satisfaction and discharge of ﬁhe Agreement or the termination of
'the Agreement in any manner. |

ARTICLE 14. Assignments. The Vendee will not (a) except

as provided in Article 11 hereof, transfer the right to possession

of any uﬁit of the Equipment or (b) sell, assign,_transfer or other-
wise dispose of 1ts rights under this Agreement unless such sale,
assignment, transfer or diépostion (1) is made expressly subject

in all respects to the rights and remedies of the Vender hereunder
(including, without limitation, rights and remedies against the
Vendee and the Gdarantor) and (i1) provides that the Vendee shall
remain liable for all the obligations of the Vendee under this
Agreement. Subject to the preceding sentence, any such sale, assign-

ment, transfer or disposition may be made by the Vendee without
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the purchaser, assignee or tranéferee assﬁming any of the obligations
of the Vendee hereunder.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, Including the right to receive the
payments herein provided to be made by the Vendee and the benefits
arising from the undertakings of the Guarantor hereunder, may be
assigned by the Vendor and reassigned by any assignee at any time
or from time to time. No such assignment shall subject any
assignee to, or relieve the Bullder from, any of the obligations
of the Builder to construct and deliver the Equipment in accord-
ance herewith or to respond to its warranties and indemnities con-
tained or referred to in Article 13 hereof, or relieve the Vendee
or the Guarantor of their respective obligations to the Builder
contained or referred to in Articles 1, 2, 3, 5, 7 and 13 hereof
and this Article 14, or any other obligation which, according to
its tefms and context, is intended to survive an assignment.

Upon any such assignment, elther the assignor or the
assignee shall give written notice to the Vendee and the Guarantor,
together with a counterpart or copy of such assignment, stating
the identity and post office address of. the assignee, and such
assignee shall, by virtue of such assignment, .acquire all the
assignor's right, title and interest in and to the Equipment and
this Agreement, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in such assign-

ment. From and after the receipt by the Vendee and Guarantor,
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respeétively, of the notification of any such assignment, all
payments thereafter to be made by the Vendee or the Guarantor under
this Agreement shall, to the extent so assigned, be made to the
assignee in such manner as it may direct.

The Vendee and the Guarantor recognize that it is the
custom of railroad équipment manufacturers or sellers to assign
agreements of this character and understand that the assignment
of this Agreement, or of some of or‘all the rights of the Vendor
hereunder, is contemplated. The Vendee and the Guarantor expressly
represent, for the purpbse of assurance to any person, firm or
corporation considering the acquisition of this Agréement or of all
or any of the rights of the Vendor hereunder, and for the purpose‘
of inducing such acquisition, that in the event of such assignment
by the Vendor as hereinbefore provided, the rights of such assignee
to the entire unpaid indebtedness in réspect of the Purchase Price
of the Equipmént or such part thereof as may be aésigned, together
with interest thereon, as well as any éther rights hereunder which
may be so assigned; shall not be subject to any defense, setoff,
counterclaim or recoupment whatsoever arising out of any breach
of any obligation of the Builder with respect to the Equipment or
the manufacture, construction, deliver& or warranty thereof, or
with respect to any indemnity herein contained, nor subject to any
defense, setoff, counterclalim or recoupment whatsoever arising by
reason of any other indebtedness or liability at any time owing

to the Vendee or the Guarantor by the Bullder. Any and all such
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" obligations, howsoever arising; shall be and remain enforceable by
the Vendee or the Guarantor, as the case may be, against and only
against the Builder.

In tﬁe event of any such assignment or successive assign-
ments by the Vendor of title to the Equipment and of the Vendor's
rights hereunder with respect thereto, the Vendee will, whenever
requested by the assignee, change the ﬁarkings on each side of each
unit of the Equipment so as to indicate the title of such assignee
to the Equipment, such markings to be specified by such assignee,

. subject to any requirements of the laws of the jurisdictions in
which the equipment shall be operated. The cost of such markings
in the event of an assignment of not less than all the Equipment
at the time covered by this Agreement shall be borne by the Vendee
and, in the event of an assignment of less than all such Equipment,
such cost shall be borne by such assignee.

The Vendee and the Guarantor will (a) in connection with
settlement for the Equipment, deliver to the assiénee, at the Clos-
ing Date, 311 documents required by the terms of such assignment to
be delivered to such assignee in connection with such settlement,
ih such number of counterparts or copiés as may reasonably be
requested, except for any opinion of counsel for such assignee,
and (b) furnish to such assignee such number of counterparts or
coples of any other éertificate or paper required by the Vendor as

may reasonably be requested.
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If the Builder shallinot recelve on the Closing Date the
aggregate Purchase Price in respect of all of the Equipment pro-
posed to be settled for on the Closing Date, the Bullder will
promptly notif§ the Vendee and the Guarantor of such event and,.if
such amount shall not have been previously paid, the parties hereto
will, upon the request of the Builder, enter into an appropriate
written agreement with the Buillder excluding from this Agreement
those units of Equipment whose agéregate Purchase Price shall not
have been recelved, and the Guarantor will, not later than 90 days
after such Closing Date, pay or cause to be paid to the Builder the
aggregate unpaid Purchase Pfice of such units, together with
interest.thereon from such Closing Date to the date of payment by
the Guarantor at the higheét prime rate of interest of leading
New York City banks in effect on such Closing Date.

ARTICLE 15. Defaults. In the event that any one or more
of the following events of default shall occur and be continuing,
to wit:

(a) The Vendee shall fail to pay in full any sum
payable by the Vendee when payment thereof shall be due here-
under (irrespective of any provision of this Agreement |
limiting the 1iability of the Vendee) and such default shall
continue for 15 days; or

(b) The Vendee or the Guarantor shall, for more

than 30 days after the Vendee shall have demanded in writing
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performance thereof, failior refuse to comply with any other
covenant, agreement, term or provision of this Agreement, or
of any agreement entered into concurrently herewith relating
to the fiﬁancing of the Equipment, on its part to be kept and
performed or to make provisioﬁ satisfactory to the Vendor
for such compliance; or

(¢) Any proceeding shall be commenced by or against
the Vendee or the Guarantor for any relief which includes, |
or might result in, any modification of the obligations of
the Guarantor or the Vendee hereunder under any bankruptcy
or insolyency laws, or laws relating to the relief of debtors,
readjustment of indebtednesé, reorganizations, arrangements,
compositions or extensions (other than a law which does not
permit any readjustment of the obligations of the Vendee or
the Guarantor under this Agreement), and, unless such pro-
ceedings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as such
stay shall continue in force or such ineffectiveness Shali
continue), all the obligations of the Vendee or the Guarantor,
as the caée may be, under this Agreement shall not have been
duly assumed in writing, pursuant to a court order or decree,
by a trustee or trustees or receiver.or receivers appointed
for the Vendee or the Gdarantor, as the Ease may be, or for

their respective property in connection with any such proceedings

-35-



in such manner that such 6bligations shall have the same status
as obligations incurred by such trustee or trustees or receiver
or receivers, within 30 days after such appointment, if any,
or 60 dayé after such proceedings shall have been commenced,
whichever shall be earlier; or
(d) A petition for reorganization under Section 77

of the Bankruptcy Act, as now constituted or as said Section
77 may be hereafter amended, shall be filed by or against the
Guarantor and, unless such petition shall have been dismissed,
nullified, stayed or otherwlse rendered ineffective (but then
only so long as such stay shall continue in force or such
ineffectiveness shall continue), all the obligations of the
Guarantor under this Agreement shall not have been duly
assumed in writing, pursuant to a court order or decree, by
a trustee or trustees appointed in such proceedings in such
manner that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within 30
days after such appointment, if any, or 60 days after such
petition shall have been filed, whichever shall be earlier; or

‘(e) The Vendee shall make or suffer any unauthorized
assignment or transféer of thls Agreement or any interest
hereiln or any unauthorized transfer of the right to posses-
sion of any unit of the Equipment; or

(f) An event of default shall occur under the other

Agreement or Agreements, if any, referred to and defined in

. Article 3 hereof;
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then at.any time after the occﬁrrence of such an event of default
the Vendor may, upon written notice to the Vendee and the Guarantor
and upon compliance with any legal requirements then in force and
applicable to such action by the Vendor, (i) subject to the righfs
of the Lessee set forth in Article 11 hereof, cause the Lease
immediately upon such notice to terminate (and the Véndee and the
Guarantor each acknowledge the right of the Vendor to terminate
the Lease) and/or (i1) declare (hereinafter called a Declaration
of Default) the entire unpaid indebtedness in respect of the Pur-
chase Price of the Equipment, together with the interest thereon
then accrued and unpaid, immediately due and payable, without
further demand, and thereafter the aggregate of the unpald balance
of such indebtedness and interest shall bear interest from the
date of such Declaration of Default at the rate per annum speci-
fied in Article 3 hereof as being applicable to amounts remain-
ing uhpaid after becoming due and payable, to the extent legally
enforceable. Upon a Declaration of Default, the Vendor shall be
entltled to recover judgment for the entire unpaid balance of the
- indebtedness in respect of the Purchase Price of the Equipment so
payable, with inéerest as aforesalid, and to collect such Judgment.
out of any property of the Vendee or the Guarantor wherever situated.
The Vendee or the Guarantor, as the case may be, shall promptly
notify the Vendor of any event which has come to its attention
which constitutes, or with the giving of notice and/or lapse of

time would constitute, an event of default under this Agreement.
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The Vendor may, at iés election, walve any such event of
default and its consequences and rescind and annul any Declaration
of Default or notice of termination of the Lease bty notice to the
Vendee and the-Guarantor in writing to that effect., and thereupon
the respective rights of the partiés shall be as they would have
been if no such event of default had occurred and no Declaration of
Default or notice of termination of the Lease had been made or
given. Notwithstanding the provisions of this paragraph, it is
expressly understood and agreed by the Vendee and the Guarantor
that time 1s of the essence of this Agreement and that no such
walver, rescission or annulment shall extend to or affect any other
or subsequent default or impair ény richts or remedies consequent
thereon. . |

ARTICLE 16. Remedies. At any time during thé continﬁance
of a Declaration of Default, the Vendor may, subjéct to the rights
of the Lessee set forth in Article 11 hereof, and upon such further
notice, if any, as hay be required for compliance'with any manda-
tory legal re@uirements then in force and applicable to the action
to be taken by the Vendor, take or cause to be -taken, by its agent
or agents, immédiate possession of the.Equipment, or one or more
of the units theréof, without liability tp return to the Vendee of
the Guarantor any sums theretofore paid énd free from all claims
whétsoever, except as hereinafter in this Article 16 expressly pro-

vided, and may remove the same from possession and use of the Vendee,
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the Lessee or any other personiand for such purpose may enter upon
the premises of the Vendee or the Guarantor or any other premises
where the Equipment may be.located and may use anq employ in con-
nection with such removal any supplies, services and aids and any
avallable trackage and other facilities or means of the Vendee or
the Guarantor, with or without process of law.

In case the Vendor shall demand possession of the Equilp-
ment pursuant to this Agreement and shall designate a reasonable
point or polnts on the lines or premises of the Guarantor for the
delivery of the Equipment to the Vendor, the Guarantor shall
(subjeét to the rigﬁts of the Lessee set forth in Article 11 hereof),
at its.qwn expense, forthwith and in the usual mannér, cause the
‘Equipment to be moved to such point or points on its lines and
shall there deliver the Equipment or cause it to be delivered to
the Vendor. At the éption of the Vendor, the Vendor may keep the
Equipment on any of the lines or premises of the Guarantor until
the Vendor shall have leased, sold or otherwise disposed of the
same, and for such purpose the Guarantor agrees to furnish, with-
out charge for rent or storage, the necessary facilities at any
point or points seleéted by the Vendor reasonably convenient to
the Guarantor. This agreement to deliver the Equipment and furnish
facilities as hereinbeforé provided is of the essence of the agree-
ment between the partiles, and, upon application to any court of
equity having jurisdiction in the premises, the Vendor shall be

entitled to a decree agalnst the Vendee and/or the Guarantor
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requiring specific performanceihereof. The Vendee and the Guarantor
hereby expressly walve any and all claims against the Vendor and
its agent or agents for damages of whatever nature in connection
with any retaking of any unit of the Equipment in any reasonable
manner. |

At any time during the continuance of a Declaration of
Default, the Vendor (after retaking possession of the Equipment as
hereinbefore in this Article 16 provided) may, at its election and
upon such notice as 1s hereinafter set forth, retain the Eguipment
in satisfaction of the entire indebtedness in respect of the Pur-
chase Price of the Equipment and make such dilsposition thereof as
the Vendor shall deém fit. VWritten notice of the Vendor's election
to retaln the Egquipment shall be given to the Vendee and the Guar-
antor by telegram or registered mail, addressed as provided in
Artigle 21 hereof, and to any other persons to whom the law may
require notice, within 30 days.after such Declaration of Default.
In the event that the Vendor should elect to retain the Egquipment
and no objection is made thereto within the 30-day period described
in the second proviso below, all the Vendee's rights in the Eguip-
hent shall thefeupon terminate and all.payments made by the Vendeé
and the Guarantor may be retained by the Vendor as compensation

for the use of the Eaquipment; provided, however, that 1if the Vendee,

before the expiration of the 30~day period described in the proviso
below, should pay or cause to be paid té the Vendor the total unpaid

balance of the indebtedness in respect of the Purchase Price of the
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Eculpment, together with interest thereon accrued and unpaild and
all other payments due under this Agreement, then in such event
absolute right to the possession of, title to and property in the

Equipment shall pass to and vest in the Vendee; provided, further,

that if the Vendee, the Guarantor or any other persons notified
under the terms of this paragraph object in writing to the Vendor
withlin 30 days from the receipt of notice of the Vendor's election
to retain the Eguipment, then the Véndor may not so retain the
Equipment, but shall sell, lease or otherwise dispose of 1t or con-
tinue to hold it pending sale, lease or other disposition as here-
inafter provided or as may otherwise be permitted by law. If the
Vendor shall have given no notice to retain as hereinabove provided
or notice of intention to dispose of the Equipment in any other
manner, it shall be deemed to have elected to sell the Equipmént
in accordance with the provisions of this Article 16.

At any time during the continuance of a beclaration of
Default, the Vendor, with or without retaking possession thereof,
at its election and upon reasonable notice to the Vendee, the
Guarantor and any other persons to whom the law may require notice
of the time and place, may, subject tQ the rights of the Lessee
set forth in Artidle 11 hereof, sell tﬁe Equlpment. of one or moré
of the units thereof, free from any and ail claims of the Vendee,
the Guarantor or any other party claiming from, through or under
the Vendee or the Guarantor at law or in.equity, at public or private

sale and with or without advertisement as the Vendor may determine;
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provided, however, that if, prior to such sale and prior to the

making of a contract for such sale, the Vendee shall tender full
payment of the total unpaid balance of the indebtedness in respect
of the Purchase Price of the Equipment, together with interest
thereon accrued and unpaid and all other payments due under this
Agreement as well as expenses of the Vendor in retaking possession
of, removing, storing, holding and. preparing the Equipment for,
and otherwise arranging for, the sale and the Vendor's reasonable
attorneys' fees, then 1in such event absolute right to the possession
of, title to and property in the Equipment shall pass to and vest
In the Vendee. The proceeds of such sale or other disposition,
less the attorneys' fees and any other expenses incurred by the
'Vendor in retaking possession of, removing, storing, holding, pre-
paring for sale and selling or otherwise disposing of the Equipment,
shall be credited on the amount due to the Vendor under the pro-
visions of this Agreement.

Any sale hereunder may be held or conducted at Chicago,
Illinois, at such time or times as the Vendor may specify (unless
the Vendor shall specify a different_place or places, in which
case the sale shall be held at such place or places as the Vendor
may specify), in one lot and as an entirety or in separate lots
and without the necessity of gathering at the place of sale the
property to be sold, and in general in such manner as the Vendor
may determine. The Vendee and the Guarantor shall be given writ-

ten notice of such sale not less than ten days prior thereto,
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by telegram or registered mail.addressed'as provided in Article
21 hereof. If such sale shall be a private sale, 1t shall be sub-
Ject to the rights of the Vendee and the Guarantor to purchase or
provide a purcﬁaser, within fen days after notice of the proposed
sale price, at the same price offered by the intending purchaser
or a better pricef The Vendor may bid for and become the purchaser
of the Equipment, or any unit thereof, so offered for sale. In the
event that the Vendor shall be the purchaser thereof, it shall not
be accountable to the Vendee or the Guarantor (except to the extent
of surplus money received as hereinafter provided in this Article
16), and in payment of the purchase price therefor the Vendor shall
be entitied to have credited on account thereof all sums due to the.
Vendor hereunder,

Each and every power and remedy hereby specifically
given to the Vendor shsll be in addition to every other power and
remedy hereby specifically given or now or hereafter existing at
law or in equlty, and each and every power and remedy may be exer-
cised from time to time and simultaneously and as often and in such
order as may be deemed expedient by the Vendor. All such powers
and remedies sﬁall be cumulative, and the egercise of one shall ﬁot
be deemed a wailver of the right to exercise any other or others.
No delay or omisslon of the Vendor 1n the exercise of any such
power or remedy and no renewal or extension of any payments due
hereunder shall impalir any such power or remedy or shall be construed

to be a waiver of any default or an acquiescence therein. Any
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extenﬁion of time for payment hereunder or other 1ndulgence duly
granted to the Vendee or the Guarantor shall not otherwise alter

or affect the Vendor's rights or the Vendee's or the Guarantor's
obligations hereun@er. The Vendor's acceptance of any payment after
it shall have become due hereunder shall not be deemed to alter or
affect the Vendee's or the Guarantor's obligations or the Vendor's
rights hereunder with respect to any subsequent payments or default
therein. |

Ir, after applying all sums of money realized by the
Vendor under the remedies herein provided, there shall remain any
amount due to 1t under the provisions of this Agreement, the Vendee
shall pay the amount of such deficiency to the Vendor upon demand,
and, if the Vendee shall fail to pay such deficiency, the Vendor
may bring suilt therefor and shali be entitled to recover a judgment
therefor against the Vendee. If, aftef applying as aforesaid all
sums realized by the Vendor, there shall remain a-surplus in the
possession of the Vendor, such surplus'shall be paid to the Vendee
or the Guarantor, as the case may be, to the extent of thelr respec-
tive interests therein.

The Vendee will pay all reasonable expenses, including
attorneys' fees, incurred by the Vendof in enforcing'its remedles
under the terms of this Agreement. In the event that the Vendor
shall bring any sult to enforce any of its rights hereunder ahd shall
be entitled to Judgment, then in such sult the Vendor may recover
reasonable expenses, including reasonable attorneys' fees, and the

amount thereof shall be included in such judgment.
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The foregoing provisions of this Article 16 are subject
in all respects to all mandatory legal requirements at the time
in force and applicable thereto.

ARTICLE 17. . Applicable State Laws. Any provision of this

Agreement prohibited by any applicable law of any Jjurisdiction
(which is not overridden by applicable federal law) shall as to
such jurisdiction be ineffectivé, without modifying the remaining
provisions of this Agreement. Where, however, the conflicting
provisions of any such applicable law may be waived, they are hereby
waived by the Vendee and the Guarantor to the full extent permitted
by law, it being the intention of the parties hereto that this
Agreement shall be deemed to be a conditional sale and enforced
‘as such.
Except as cherwise provided in this Agreement, the

Vendee and the Guarantor, to the full extent permitted by law,
hereby waive all statutory or other legal requirements for any
notice of any kind, notice of intention to take .possession of or
to sell or lease the Equipment, or any one or more units thereof,
and any other requipements 2s to the time, place and terms of the
sale or lease4thereof, any other requirements with respect to the
enforcement of the Vendor's rights under thls Agreement and any
and all rights of redemption. A

ARTICLE 18. Recording. The Vendee or the Guarantor will
cause this Agreement, any assignments hereof and any amendments or

supplements hereto or thereto to be filed .and recorded in accordance
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with Seétion 20¢ of the Interstate Commerce Act; and the Vendee and
the Guarantor will from time to time do and perform any other act
and will execu?e, acknowledge, deliver, file, register, deposit

and record any and all further instruments required by law or
reasonably requested by the Vendor for the purpose of proper protec-
tion, to the satisfaction of counsel for the Vendor,.of its title
to the Equipment and its rights under this Agreement or for the
purpose of carrying out the intention of this Agreement; and the
Vendee and the Guarantor will promptly furnish to the Vendor cer-
tificates or other evidence of such filing, registering, depositing
and recording satisfactory to the Vendor.

ARTICLE 19. Payment of Expenses.' The Vendee will pay all

reasonable costs and expenses (other than the fees and expenses of
counsel for the Builder) incident to this Agreement and the first
assignment of this Agreement (including the fees and expenses of
an agént, i1f the first assignee is an agent), and any instrument
supplemental or related hereto or thereto, including all fees and
expenses of counsel for the first assignee of the Agreement and for
any party acquiring interests in such first assignment, and all
.reasonable costs and expenses in connection with the transfer by
any party of interests acquired in such first assignment.

ARTICLE 20. Article Headings; Effect and Modification

of Agreement. All article headings are inserted for convenience

only and shall not affect any construction or interpretation of

this Agreement.
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This Agreement, including the Annexes hereto, exclusively
and completely states the rights of the Vendor, the Vendee and the
Guarantor with respect to the Equipment and supersedes all other
agreements, oral or written, with respect to the Equipment. No
variation or modification of this Agreement and no waiver of any
of its provisions or conditions shall be valid unless in writing
and signed by duly authorized representatives of the Vendor, the
Vendee and the Guarantor.

ARTICLE 21. Notice. Any notice hereunder to any of the
parties designated below shall be deemed to be properly served if
delivered or mailed to it at its chief place of business at the
following speciflied addresses:

(a) to the Vendee, at La Salle and Adams,

Chicago, Illinois 60690;

(b) to the Guarantor, at One Park Lane Boulevard,

Dearborn, Michigan U48126;

(¢) to the Builder, at 750 Third Avenue, New York,

HNew York 10017;

(d) to any assignee of the Vendor, or of the Vendee
at such address as may have been furnished in writing to the Vendee,
or the Vendor, as the case may be, and to the Guarantor, by such
assignee, or at such other address as may have been furnished in
writing by such party to the other parties to this Agreement.

ARTICLE 22. Imnmunities; Satisfaction of Undertakings. No

recourse shall be had in respect of any obligation due under this
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Agreeﬁent, or referred to herein, against any incorporator, stock-
holder, director or officer, past, present or future, of the
Vendee, the Guarantor or the Builder (or Vendor), whether by virtue
of any constitutional provision, statute or rule of law, or by
enforcement of any assessment or penalty or otherwise, all such
liability, whether at common law, in equity, by any constitutional
provision, statute or otherwise, of such incorporators, stock-
holders, direptors or officers being forever released as a condition
of and as consideration for the execution of this Agreement.

The obligations of the Vendee under the first paragraph
of Article 6 and under Artiéles 5, 8, 9, 10, 12, 13 and 18 hereof
shall be deemed in all respects Satisfied_by the Lessee's under-
takings contained in Sections 4, 5, 7, 8, 11 and 15 of the Lease.
The guarantor shall be liable in respect of its guaranty hereunder
for such obligations under said Articles regardless of whether or
not the Lease provides for the discharge of such dbligations or 1s
in effect. The Vendee shall not have aﬁy résponsibility for the
Lessee's failure to perform such obligations, but if the same shall
not be performed they shall constitute the basis for an event of
default hereunder pursuant to Article'16 hereof. No‘waiver or amend-
ment of the Lessee}s undertakings undef the Lease shail be effective
unless Joined in by the Vendor.

ARTICLE 23. Law Governing. The terms-of thilis Agreement

and all rights and obligations hereunder shall be governed by the

laws of Illinois; provided, however, that the parties shall be
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entitled to all rights conferred by Section 20c of the Interstate
Commerce Act and such additional rights arising out of the filing,
recording or deposit hereof, if any, and of any assignment hereof
as shall be conferred by the laws of the several Jurisdictions in
which this Agreement or any assignment hereof shall be filed,
recorded or deposited. The Vendee warrants that 1its chief place
of business is in the State of Illinois.

ARTICLE 24. Definitions. The term "Vendor", whenever used

in this Agreement, means, before any assignment of any of its rights
hereunder, the party hereto which has manufactured the Equipment
and any successor or successors for the time beling to its manufac-
turing properties and business, and, after any such assignment,
'both any assignee or assignhees for the time being of such particular
assigned rights as regards such rights, and also any assignor as
regards any rights hereunder that are retained or excluded from any
assignment; and the term "Builder", whenever used in this Agreement,
means, both before and after any such assignment, the party hereto
which has manufactured the Equipment and any successor or successors
for the time bging to 1ts manufacturing properties and business.
ARTICLE 25. Execution. This Agreement may be executed in
any number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together shall con-
stitute but one and the same contract, which shall be sufficiently
evidenced by any such original counterpart. Although this Agreement

is dated as of June 1, 1973, for conveniencée, the actual date or
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dates of execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments hereto
annexed.

ARTICLE 26. Limitation of Vendee's Obligations. It is

expressly understood and agreed by and between the Vendee, the

Trustor under the Trust Agreement and the Bullder and'their
respective successors and assigns that this Agreement is executed

by Exchange National Bank of Chicago, not individually or personally
but solely as Trustee under the Trust Agreement in the exercise of
the power and authority conferred and vested in it as such Trustee
(and Exc§ange National Bank of Chicago hereby warrants that it
possesses full power and authority to enter into and perform this
Agreement); and it 1is expressly understood and agreed that, except
in the case of gross negligence or wilful misconduct of the Trustee
or the Trustor, nothing herein contained shall be construed as
creating any liability on Exchange National Bank of Chicago or on
the Trustor individually or personally, to perform any covenant
elther express or implied contalned herein, all such liability, if
any, being expressly waived by the Bullder and by each and every
person now or hereafter claiming by, through or under the Builder;
and that as far as Exchange .National Bank of Chicago or the Trustor
or the Buillder, individually or personally is concerned, the

Bullder and any person claiming by, through or under the Builder
shall look solely to the Trust Estate as defined 1n the Trust Agree-

ment for payment of the indebtedness in respect of the purchase
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price of the Equipment, together with interest thereon and all

other payménts and obligations as herein provided.

ACF INDUSTRIES INCORPORATED

By,)%¢;)¢éi}{2¢;650vv’

Vice Presfdent

[CORPORATE SEAL]

Attest;ég;7
L

Assist%E?'Segyetary

EXCHANGE NATIONAL BANK OF CHICAGO, not

individually, t as trustee as aforesaid
[CORPORATE SEAL]

By ) /// f

///// /. Vice President

< ¥ __ . DETROIT, TOLEDO AND IRONTON

2 £~ % RAILROAD COMPANY
[CORPORATE SEAL T o :
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STATE OF New York )

) SS.
COUNTY OF | ew York
On this &Zf’ day 5n>7/ﬂ Avvzi/ , 1973, before me personally
appeared W. W, WILSON to me personally known, who,

belng by me duly sworn, says that he is a Vice President of

ACF INDUSTRIES INCORPORATED; that one of the seals affixed to
the foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporation.

@Emww

[NOTARIAL SEAL] Notary Public

My Commission Expires
EDWIN F. MEYER .
NOTARY PUBLIC, State of New York : ~
No. 30-7917803 :

“Qualified in Nassau County ;
Certificate filed in New York County Lo
Commission Expires March 30, 1974 ‘

STATE OF ILLINOIS

)
) SS.
COUNTY OF COOK )
On this #£F day of weal s, 1973, before me person-
ally appeared - g, VICE PRESID T- to me personally Kknoun,
who, being by m& gmgy sworn, says that he is a Vice President of

EXCHANGE NATIONAL BANK OF CHICAGO, that one of the seals affixed

to the foregoing instrument is the corporate seal of said bank,
that said instument was signed and sealed on behalf of sald bank

by authority of its Board of Directors, and he acknowledged that
the execution of the foregoing instrument was the free act and deed
of said bank as trustee as aforesaild.

70%%@ Yol ﬁ%ﬁw

[NOTARIAL SEAL] V4 Notary Pub%ib

My Commission Expires

My Commisson Expies L. 21, 1878 S
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STATE OF ' y
% ) SS.

COUNTY OF 70y )

7

On this Aiﬁéiday of,égézﬁiiég, s, 1973, before me personally
appeared oq C é@%p¢ﬁ$,,a49,», , to me personally known, who,
being by me duly sworn, says that he 1s a Vice President of DETROIT,
TOLEDO AND IRONTON RAILROAD COMPANY, that one of the seals affixed to
the foregoing instrument is the corporate seal of saild corporation
and that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument was the free
act and deed of said corporatilon.

[NOTARIAL SEAL]J , Wotary Pablic

My Commission expires

@Rlbﬂ T LITTLE, NOTARY PUBLIC, WAYNE COUNTY, MiGH. . -
* MY COMMISSION EXPIRES APRIL 3, 1974 = —
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ANNEX A
Lessee's Total Unilt Estimated
Builder's Bullder's Road Base Base Time & Place
Quantity Type Specifications Plant Numbers Price Price of Delivery
100 100-Ton Covered A.C.F. Design Huntington, DT&I $1,882,900 $18,829 November
Hopper Cars Steel Center  West 10300~ 1973
Flow specifi- Virginia 10399 both
catlons inclusive
73~-011-088
Drawing
SK-6-E-9666
Amended by

Letters dated
3-27-73; 5-22-73
and 7-19-73
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AMORTIZATION SCHEDULE

DETROIT, TOLEDO & IRONTON RAILROAD

Period Interest Principal
1 26400. 17081.
2 26048, 17433.
3 25688. 17793.
b 25321. 18160.
5 2hol7, 18534,
6 24564 , 18917.
7 24174, 19307.
8 23776. 19705.
9 23370. 20111.

10 22955. 20526.
11 22531. 20950.
12 22099. 21382.
13 21658. 21823.
14 21208. 22273.
15 20749. 22732.
16 20280. 23201.
17 19802. 23679.
18 19313. 24168.
19 18815. 24666.
20 18306. 25175.
21 17787. 25694,
22 17257. 26224,
23 16716. 26765.
24 16164. 27317.
25 15600. 27881.
26 15025. 20814,
27 14596. 20814,
28 14167. 20814.
29 13737. 20814,
30 13308. 20814.

Period Interest Principal
31 12879. 20814,
32 12450. 20814.
33 12020. 20814,
34 11591. 20814,
35 11162. 20814,
36 10732. 20814.
37 10303. 20814.
38 9874 . 20814.
39 qli4s 20814 .
4o 9015. 20814,
h3 8586. 20814.
42 8157. 20814,
43 7727. 20814,
Ly 7298. 20814,
45 6869. 20814,
46 6439, 20814,
L7 6010. 20814 .
48 5581. 20814 .
49 5152. 20814.
50 4722, 20814,
51 4293, 20814 .
52 3864. 20814,
53 3434, 20814,
54 3005. 20814,
55 2576. 20814.
56 2146, 20814,
57 1717. 20814.
58 1288. 20814,
59 859. 20814,
60 429, 20814 .

805984 . 1280000.
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