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THIS AGREEMENT, dated as of the fifteenth day of Ocpoper,
1973, by and beitween PORTEC, 1N<,, Paragon Division,
a corporation of ithe State of belaware (hereinafter
called the “Selicr®™ or "Manufecturer"), as party of
the first part, and BURLINGTO!N NORTHERN INC., a
corporaticn of the State of Delaware (hereinafter
called the "Buver"), as partv of the second part,

WITNESSETH THAT:

In consideration of the mutual promises, covenants,
and agreements hereinafter set forth, the parties hereto do
hereby agree as followe:

1. Construction, Sale and Deliverv. The Seller
hereby agrees to construct, or cause to be constructed, sell
and deliver to the Buver, and the Ruyer hereby agrees to buy
from the Seller and to accept deliverv of as hereinafter pro-
vided, the following described railroad equipment (herein-
after sometimes referred to as "equipment®) all of which the
Seller shall affix to Trailer Train Company flat cars:

Ninety-~nine (99) Autc Racks, bearing Buyer's
numbers BN 1139 through 1206, inclusive, and BN
2037 through 2067, inclusive, at an estimated cost
as follows:

41 - Tri-Level auto racks for Ford service -
$9,593.00 each

9 - Tri-Level auto racks for American Motors
service - $10,613.00 each

18 - Tri-Level auto racks for Chrysler service -
$10,589.00 each

31 - Bi-Level auto racks for General Motors
service -~ $7,301.00 each

Each of said auto racks shall be constructed in
accordance with Buyer's Specifications as stated in
its purchase order OB-33063-3 dated July 16, 1973.

Delivery of said equipment shall be made by the
Seller to the Buyer at Seller's plant at Novi, Michigan.

The Seller shall deliver said equipment to the
Buyer at said point in first-class operating condition, and
complete with all eguipment of whatever nature is necessary
for the complete and immediate use of same. The Seller
warrants that each auto rack will be free from defects in
material (except as to articles or materials incorporated
therein which have been furnished by the Buyer or by a sup-
plier or suppliers specified by the Buyer) and workmanship



under norral use and service; the &

respect to any autsc rack to be limited to making good at
its plant any part or parts of such auto rack which shall,
within one year after the delivery of such auto rack, be
returned to the Seller with transportation charges prepaid;
and which the Seller's examination shall disclose to its
satisfacticn to have been thus defective. This warranty
is expressly in liieu of all other warranties expressed or
implied except for the Seller's obligations under Section
7, and the Seller shall not be liable for indirect or
consequential damages resulting from any such defects in
material or workmansnip.

c¢iler's obligation with

: Upon delivery of each auto rack or group of auto
racks by the Seller to said point, the Duyer shall execute
and deliver to the Seller a Certificate of Acceptance stating
that each auto rack specified by number in such certificate
has been delivered to and accepted on Buyer's behalf, which
shall be conclusive evidence that such auto rack conforms

to the specifications and is acceptable to the Buyer in all
details and is subject to the terms and provisions of this
Agreement.

The Seller agrees to deliver said equipment, as
hereinabove provided, on or before January 31, 1974, except
for delays due to causes beyond Seller's control.

2. Amount and Pavment of Purchase Price. Ths
aggregate purchase price or the aforesaic equipment,
together with interest thereon, shall be payable by the
Buyer to the Sellier at such place as the Seller shall,

rom time to time designate, in the following manner:

§

The first installment of the purchase price
shall be payable on April 1, 1974 and subsequent in-
stallments shall be payable on each July 1, October 1,
January 1, and April 1 thereafter to and including
January 1, 1984 (if any such date is not a business
day, on the next succeeding business day) at which
time the entire amount of the purchase price remaining
shall be paid. Each installment of the purchase
price shall be egual to 1/40th of the cost of each
auto rack accepted under this Agreement.

Interest shall be payable on the unpaid balance
of the purchase price on January 1, April 1, July 1,
?qd October 1, in each year commencing January 1, 1974
(1f any such date is not a business day, on the next
succeeding business day). The rate of interest

charged (hereinafter Rate) on each interest payment
date shall be equal to 1/2 of one PERCENTAGE POINT
OVER THE LARGE BUSINESS PRIME COMMERCIAI LOAN RATE
OF AMERICAN NATIONAL BANK AND TRUST COMPANY, St.
Paul, Minnesota, for short term borrowings, said
large business prime rate being the prime rate
pursuant to the criteria established by the COMMITTEE
ON INTEREST AND DIVIDENDS of the United States



Government, which rate shall change when and as

said large business prime rate is changed. Interest
shall be calculated on the basis of a 360-day year
of twelve 30-day months.

The interest pavable on January 1, 1974 shall be
in an amount =2qual to the product of (x) the Rate
times (y) the purchase price of each unit of equip-
ment accepted under this Agreement settled and paid
for prior to January 1, 1974 by American National
Bank and Trust Company, St. Pavl, Minnesota, pursuant
to section 1 of the Assignment Agreement of even date
herewith between the Seller and American National
Bank and Trust Company, St. Paul, Minnesota (herein-
after the Assignment Agreement) times {z) the number
of days elapsed from the date of payment for each of
said units of equipment by American National Bank
and Trust Company, St. Paul, Minnesota, pursuant to
the Assignment Agreement to and including January 1,
1974, said product divided by 360.

The interest payable on April 1, 1974 shall be
in an amount equal to:

a) With respect to each unit of equipment
settled and paid for prior to January 1, 1974 the
product of (x) the purchase price of each unit,
times (y)} the rate, times {2z} 90, said product
divided by 360, and

b) With respect to each unit of eguipment
settled and paid for after January 1, 1974 the
product cf (x) the purchase price of each unit
times (y) the rate, times (z) the number of days
elapsed from the date of payment for each of said
units by American National Bank and Trust Company,
St. Paul, Minnesota, pursuant to the Assignment
Agreement to and including July 1, 1974, said
product divided by 360, ’

The Buyver shall have the right at the time of
any installment payment to make prepayments on the balance
of the purchase price of the equipment in any multiple of
the installment then due, or the entire balance of the
purchase price, with interest to the date of such pre-
payment without premium. Any partial prepayment hereunder
shall be applied on the most remote installment or in-
stallments then outstanding.

If the Seller shall fail to deliver any one or
more of said auto racks on or before January 31, 1974,
whether due to causes beyond Seller's control or otherwise,
the parties hereto shall be released from their obligations
hereunder with respect to such auto racks not delivered on
or before January 31, 1974; however, the buyer shall be
leigated to accept such auto racks and pay for same either
in cash or,; in case the Buyer shall arrange therefor, by
means of a conditicnal sale agreement, equipment trust or
such other appropriate method of financing as the Buyer
shall determine, '



3, Intercst, Taxes ard Pavments in United States
Coin or Currencv, Aii said payments by the Buver shall,
TS the exoont rormitted by applicable law, include in-
terest at the rate ¢f nine (9%) percent per annum on the

amount of any overduz payments from the due date Qf such
payment, and shall be free of expenses to the Seller for
collection or other charges, and of the amount of any
State and/or Federal tax (other than State and/or Federal
Income and Excess Profits Texes) levied or imposed upon
this agreement, and/or upon any sale, payment, shipment
or delivery under the terms her=of, all of which expenses
and taxes the Buver assumes and agrees to pay in addition
to the above-mentiored purchase price of the equipment.
The Buyer shall zlso pay promptly all taxes and assess-
ments which mav be imposed upcn the eguipment, or the
earnings arising therafrom, or thes operation thereof,

or upon the Seller by reason of its ownership thereof,

by any jurisdiction in which the equipment is operated,
and agrees to keep at all times the eguipment free and
clear of all taxes, assessments, liens and encumbrances,
and covenants that the eguipment will at all times be
maintained, used and operated under and in compliance
with all laws and regulations in any “urisdiction to which
the equipment may be subject, but the Buyer shall not be
raquired to pay any such taxes or asscssments, so lcng as
the validity thereof shall be contested in good faith and
by appropriate lzgal proceedings in any reasonable manner
which will not affect the title of the Seller in and to
the equipment.

All payments provided feor in this agreement
shall be made by the Buyer to the Seller in such coin or
currency of the United States of America as, at the time
of payment, is legal tender for the payment of public and
private debts.

4, Title to the Ecuipment. The Seller shall,
and hereby does, retain the full legal title to and property
in all the equipment until the Buyer shall have made all
of the payments and shall have kept and performed all of
the covenants in this agreement provided to be kept or
performed by the Buyer notwithstanding the delivery of the
equipment to and the possession and use thereof by the
Buyer as herein provided. Any and all replacements of the
equipment, and cf parts of the equipment, or any of it,
and additions thereto, shall constitute accessions to the
equipment and shall be subject to all the terms and con-
ditions of this agreement and included in the word "equip-
ment" as used in this agreement. When and only when the
Seller has been paid in the aforesaid money the full pur-
chase price for all the equipment, with interest and all
other payments as herein provided, and all the Buyer's
covenants and conditions herein contained have been per-
formed by the Buyer, title to and property in all of the
equipment shall pass to and vest in the Buyer without
further transfer or act on the part of the Seller, except
that the Seller shall, if requested by the Buyer so to do,
execute and deliver to the Buyer a bill or bills of sale
of all of said equipment, transferring the title to and




property in said equipment to the Buyer free and clear of
all liens and encumbrances whatsoever, and shall execute
for record or filing in public offices, such instrumept or
instruments in writing as may be necessary or appropriate
-in order then to make clear upon the public records the
title of the Buyer to all of said equipment under the laws
of any jurisdiction; provided, however, that if the Seller
shall have assigned its interest in and to said equipment
and its rights hereunder pursuant to Section 8 hereof, such
assignee of the Seller shall execute and deliver to the
Buyer a bill of sale conveying said equipment and each unit
thereof to the Buyer free of any interest of such assignee
and of any liens arising through any action of such assignee.

: , 5. Compliance with Laws and Rules. The Buyer
shall comply in all respects with all acts of Congress and
with the laws of the United States, and of the states and
territories into which its operations involving the equip-
ment may extend during the term of this agreement, and with
the lawful rules of the Interstate Commerce Commission and
any other legislative, executive, administrative or judicial
- body exercising any power or jurisdiction over any of the
equipment, and, in the event that the said laws or rules -
require the alteration of any of the equipment, the Buyer -
agrees to conform therewith at its expense and to maintain
the equipment in proper condition..for operation under such .. .. .
laws and rules during the life of this agreement; provided,
however, that the Buyer may in good faith contest the
S —— R
application of any such law or rule in any reasonable:

. “manner which will not affect the title of the Seller in

and to the equipment.

6. Maintenance, Replacements, Marking, Reports
and Inspection of the Equipment. At all times as long as
this agreement shall be in force, the Buyer shall keep and
maintain the equipment in good order and proper repair at
its own expense, and cause the same to be kept numbered
as aforesaid, and shall place and maintain stencils upon
both sides of each unit of the equipment covered by this
agreement, with the name of the Seller or of the Seller's
assignee, as the case may be, followed by the word "Owner"
or other appropriate words designated by the Seller, and
the Buyer agrees that it will not place said equipment in
- operation or exercise any control or dominion over any
part thereof until said stencils have been placed on both
sides of each unit of said equipment: -The Buyer shall
Feplace the equipment, or any of it, at its own cost, if
it, or any of it, shall be lost, worn out, irreparably damaged,
or destroyed from any cause whatever during the continuance
of this agreement, with other equipment of similar type, and
of substantially as good material and construction as that lost
or destroyed. The Buyer will cause any such new equipment
-to be marked as above provided and to be numbered with the
same number as the eguipment so replaced. Title to all such
new equipment shall be taken in the name of the Seller (or its
assignee as the case may be) and shall be immediately sub-
ject to all the terms and conditions of this agreement in




all respects as though part of the original equipment
delivered hereunder. The Buyer, however, shall have the
right, instead of replacing any such destroyed equipment,
to pay to the Seller the then unpaid balance properly
allocable to such equipment. The Buyer further agrees to
maintain and keep said equipment in good order and repair
at all times, and shall bear the risk and shall. not be .
released from its obligations hereunder in case of any
and all damage, loss or destruction of said property.

If in the opinion of the Buyer any unit of equip-
ment covered by this agreement shall become obsolete or
“unsuitable for use the Seller shall, upon payment of the
unpaid balance of the purchase price allocable to such unit
of equipment, execute and deliver to the Buyer a Bill of
Sale conveying said unit of equipment free of any interest
of the Buyer and of liens arising through any action of the
Buyer,

The Buyer further agrees to furnish to the Seller,
annually, on or before March 31 of each year, as long as this
agreement shall be in force, an accurate inventory of the
equipment in actual service, the numbers and the description =~
of such units of equipment as may have been destroyed and
replaced, and the then location -of said equipment as nearly - -
‘as may be, commencing in the year 1975. o

The Buyer shall promptly and fully inform the
Seller with regard to any loss or destruction of any of the
equipment, and with regard to any substantial repairs made
or being made upon it, or any of it. ' - -

In the event of a sale, transfer, or assignment, ~ =~ "
or successive sales, transfers or assignments, by the Seller
of title to any of the equipment and of the Seller's rights
hereunder in respect thereof, the Buyer shall, whenever
requested by such vendee, transferee or assignee, change
the stencils at the expense of the assignor (except that the
expense of such change in connection with the first assign-
ment or assignments by the Seller of title to the equipment
shall be paid by the Buyer) to indicate the title of such
vendee, transferee or assignee to such equipment, and
succession to such rights of the Seller hereunder.

Except as above provided, the Buyer will not

- allow the name of any person, association or corporation
to be placed on the equipment or any replacement thereof
as a designation that might be interpreted as a claim of
ownership. thereof; provided, however, that the Buyer may
cause the equipment to be lettered with appropriate words
or marks for convenience of identification of the Buyer's
or its Lessee's interest therein,

The Seller shall have the right, but shall be
under no obligation, to inspect the equipment at any reason-
able time or times during the continuance of this agreement.



The Buyer agrees, insofar as it may legally do so, to supply
free transportation over its lines to designated agents of
the Seller, for the purpose of enabling such agents to

reach the point or points where the equipment is in operation,
for the purpose of making such- inspection and assisting and
instructing the employees of the Buyer in the proper opera-
tion and maintenance of the equipment.

7. Guaranties and Indemnities. The Buyer shall
bear the risk, and shall not be released from its obliga-
tions hereunder in the event of any damage to, or the de-
struction or loss of, any or all of the equipment; provided,
however, that the Manufacturer, as defined in Section 8,
and any successor or successors to its manufacturing
property and business, shall not as to any of the equipment
be relieved from its guaranty covering material and workman-
ship set forth herein.

The Manufacturer will assume all responsibility for
and save the Buyer harmless from any and all damages, costs,
royalties and claims arising out of charges of infringement
of United States patents which may be alleged to cover said
equipment, articles, or parts thereof, excepting those patents
covering the manufacture, sale or use in said equipment,
.articles, or parts thereof, of designs, devices, parts, .. .. ...
arrangements, specialties and equipment furnished or specified
by the Buyer and as to such excepted United States patents the
Buyer shall in like manner assume responsibility and save
the Seller and its assignee harmless. Prompt notice in
writing shall be given by each party to the other of any
claim of patent infringement presented to such party with - -
. .respect to said equipment, articles, or parts thereof, and. :
the party responsible for such infringement as above provided, -
shall promptly undertake and assume the defense thereof.

The Buyer agrees, after delivery and acceptance
.. of each unit of equipment, to save, indemnify and keep-

- harmless the Seller and its assignee from and against all -
losses, damages, injuries, claims and demands whatsoever,
regardless of the cause thereof, arising on account of such
unit of equipment, or the use or operation thereof. The
provisions of this paragraph shall in no way affect the
Manufacturer's responsibility under its guaranty herein-
before contained in this Section 7.

The Buyer shall pay or satisfy and discharge
any sum claimed by, through or under the Buyer, its
successors and assigns, which if unpaid might become a
lien or a charge upon the equipment or any of it superior
to the title of the Seller therein, but shall not be re-
quired to pay or discharge any such claim as long as the
validity thereof shall be contested in good faith and by
appropriate legal proceedings in any reasonable manner
which will not affect the title of the Seller in and to
- the equipment.



eller and the Buver,

8. Assiecnments by th
s oi th

All or any of the rig OF the Leoiier under thls agree-
ment may be assicnad the Se. , and reassigned by any
assigneé, at anywtime, from time to time, subject in any
case to the cobligations of the Seller under this agreement,

except Manufacturer's obligation of guaranty and indemnity
referred to in Section 7 herecf, its obligation to replace
defective workmanshiv and material, end its obligation to
construct and deliver the equirment as hereinbefore pro-
vided, it being understood and¢ agreed that no such assign=-
ment shall pass to such assignee, or in any way affect or
modify, said obligations of the Manufacturer.

Upon any such assignment, the assignor shall
give written notice to the Buyer, together with a counter-
part or copy of such assignment, stating the identity and
post office address of the assignee, and such assignee
shall, by virtue of such assignment, acquire, subject to
the provisions of this agreement, all of the Seller's
right, title and interest in and to the equipment, or any
of it, and such of the Seller's rights and obligations
under this agreement, as shall be specified in each such
assignment from time to time. From and after the receipt
by the Buyer of the notification of any such assignment,
all payments thereafter to be made by the Buyer hercunder
shall, to the extent so assigned, be made to the assignee.

For every purpose of this agreement, unless the
ccntext or some prevision hereof reguires some other
meaning: (a) the term "Seller" whenever used in this
agreement means, before any assignment of all or any rights
of the Seller hereunder as hercinbefore provided in this
section, Portec, Inc., Paragon Division, and, after any
such assignment, any assignee of all rights hereunder, or,
in the event of any assignment of any less than all rights
hereunder, both any assignee for the time being of such
particular assigned rights as regards such rights, and also
his assignor as regards anv rights hereunder not assigned,
in either case such assignment being by assignment or
successive assignments as hereinbefore provided in this
section, and any such assignee shall have the same rights
and (excepting the Manufacturer's guaranty and indemnity
referred to in Section 7, Manufacturer's obligation to
replace defective workmanship and material, and the
obligation to manufacture and deliver the equipment as
aforesaid), shall be subject to the same obligations with
respect to the subject matter of the assignment as Seller;
and (b) the term "Manufacturer" whenever used in this agree-
ment means, both before and after any such assignment, the
party hereto of the first part, and any successor or suc-
cessors for the time being to its manufacturing property
and business, but, as regards any of its or their guaranty
and indemnity obligations or obligations to deliver the



equipment hereunder or replace any defective workmanship
or material therein as aforesaid, does not'(and shall not
be interpreted to} include or mean any assignee of all or
any rights hereunder by assignment oX successive assign-=

.

ments as hereinbefcre provided in this section.

The Buver's interest in this agreement‘shal} not
be transferred or assigned by the Buyer at any time without
the written consent of the Seller or each assignee at such
time of any of the Secller's rignts, titles and interests
hereunder,

9. Defaults and Renedies. (a) In case the Buyer
shall make default in the payment oi any insta;lmene of the
purchase price and interest thereon of any delivered equipment
as herein provided, for more than twenty (20) days after the
same shall become payable, or shall be in default under the
provisions of Section 10 hereof; or shall fail or refuse to
comply with any other of the terms and covenants in this
agreement on its part to be kept and performed, or to make
provisions satisfactory to the Seller for such compliance
for more than thirty (30) days after notice in writing
thereof to the Buyver, then, in any such case (herein some-
times called events of default) at any time thereafter
during the continuance of such event of default the Seller
may, without further notice or demand except to the extent
necessary in order to comply with any mandatory legal re-
quirements then in force and applicable to such action by
the Seller, declare the entire purchase price of the
equipment, whether the same shall then have fallen due or
not, immediately due and payable, withcut further demand,
tcgether with interest at the rate of nine percent (9%)
per annum upon any portion thereof overdue, from the
date of such default,

The Seller may at its election (and, if before
sale or before full performance of this agreemert all
costs and expenses, including attorneys' fees, of the
Seller incidental to any such default and to the enforce-
ment by the Seller of the provisions herecof, and all sums
which shall then have become due and payable by the Buyer
hereunder, other than such part of said purchase price as
shall have become due only because of a declaration under
this section as aforesaid, shall have been paid by the
Buyer, and all other existing defaults shall have been
remedied, or provision therefor satisfactory to the Seller
shall have been made, then and in every such case the
Seller shall) waive any such event of default and its
conseqguences and rescind and annul any such declaration
or termination by notice to the Buver in writing to that
effect, and thereupon the respective rights of the parties
shall be as they would have been if no such cured default
had existed hereunder, and no such declaration of termina-
tion had been made, but no such waiver, rescission or
annulment shall limit or affect the Seller's right, upon
any other default, to declare said purchase price due as



aforesaid, or extend to or affect any other default, or
impair any rights or remedies consequent thereon.

(b) If the Buyer shall make default as herein-
"above provided, then at any time thereafter during the
continuance of such default the Seller may, without further
notice or demand except to the extent necessary in order
to comply with any mandatory legal requirements, take or
cause to be taken by its agent or agents immediate posses-
sion of the equipment, or any of it, and/or any replace-
ments and improvements, and all present and future attach-
ments and accessories thereof, without liability to return
to the Buyer any sums theretofore paid, and free from all
claims whatsoever except as hereinafter in this Section 9
expressly provided, and may remove the same from the use
and possession of the Buyer or any person claiming by,
through, or under it, and for such purpose may enter upon
the premises where the equipment may be located, and may
use and employ in connection with such removal any supplies,
services and aids, and any available trackage and other
facilities or means of the Buyer, without process of law;
and the Buyer shall deliver the equipment, or any of it,
" with all replacements, improvements, equipment, attachments
and accessories thereof, at its own cost at such place or
- places on its railroad as the Seller may reasonably des-
ignate and for such purpose, move or draw the equipment in
the usual manner and at the customary speed, and in case
of such retaking or delivery the Seller shall have the
right to store the same upon the premises of the Buyer
without charge until the Seller shall desire to remove
the same therefrom. And it is hereby expressly agreed by
the Buyer that performance of this agreement to deliver
the equipment as hereinbefore provided is of the essence
of the agreement between the parties and that, upon appli~
cation to any court of equity having jurisdiction in the
premises, the Seller shall be entitled to a decree against
the Buyer or any other person claiming by, through or under
it, requiring specific performance hereof.

(c) If the Buyer shall make default as herein-
before provided, then at any time thereafter during the
continuance of such default, and after declaring the
entire purchase price immediately due and payable as
hereinbefore provided, the Seller with or without retaking
possession thereof may sell the equipment, or any of it,
and any such replacements, improvements, equipment, attach-
ments and accessories, free from any and all claims of the
Buyer, or.any other party claiming by, through or under it
at law or in equity, at public or private sale and with or
without advertisement as the Seller may determine, all
subject to and in compliance with any mandatory legal re-
quirements then in force and applicable to such sale. To
the extent permitted by any such legal requirements, any



sale or sales hereunder may be held or conducted at St. Paul,
Minnesota, at such time or times as the Seller may fix
(unless the Seller shall, as so permitted, specify a dif-
ferent place or places, in which case the sale or sgles
shall be held at such place or places and at such time or
times as the Seller may specify), in one lot and as an
entirety or in separate lots, and without the necessity of
gathering at the place of sale the property to be sold!
and in general in such manner as the Seller may determine
in compliance with any such legal requirements, provided
that the Buyer shall be given written notice of such sale
at least ten (1l0) days prior thereto, by telegram or
registered mail addressed to the Buyer at 176 East Fifth
Street, St. Paul, Minnesota 55101, or such other notice,
if any, as may be necessary to comply with any mandatory
legal requirements. If such sale shall be a private sale
permitted by such legal requirements, it shall be subject
to the right of the Buyer to purchase or provide a pur-
chaser, within ten (10) days after notice of the proposed
sale price, at the same or better price as offered by the
intending purchaser. To the extent not prohibited by any
legal requirements then in force and applicable to such
sale, the Seller may itself bid for and become the pur-
chaser of the equipment or any of it so offered for sale
without accountability to the Buyer (except to the extent
of surplus money received as hereinafter provided in the
last paragraph of this Section 9), and in payment of such
purchase price the Seller shall be entitled to the extent
aforesaid to have credited on account thereof all sums
due to the Seller by the Buyer hereunder.

(d) Each and every power -or remedy hereby
specifically g: ven to the Seller shall be in addition to
every other power or remedy hereby specifically given or
now or hereafter existing at law or in equity, and each
and every power and remedy may be exercised from time to
time and simultaneously and as often and in such order as
may be deemed expedient by the Seller. All such powers
and remedies shall be cumulative and the exercise of one
shall not be deemed a waiver of the right to exercise any
other or others. No delay or omission of the Seller in
the exercise of any such power or remedy, and no renewal
or extension of any payments due hereunder shall impair
any such power or remedy, or shall be construed to be a
waiver of any default, or any acquiescence therein.

(e) The Buyer hereby waives, to the fullest
extent that they may be waived, all statutory requirements
for notice of acceleration, or for notice of the Seller's
intention to take possession of the equipment, or for
notice of any such sale, as well as all such requirements
as to the time, place and terms of any such sale. The



Buyer agrees that the rights granted herein shall consti-
tute its only rights in and to said equipment excepting
only such additional rlghts as the Buyer may have under
applicable legal provisions, the benefit of which may not
be waived.

(f) If the Seller shall exercise any of the
powers or remedies conferred upon it hereunder, the Buyer

—-shall have the right after all sums due hereunder to the

Seller shall have been received by it in full, including
its proper costs and expenses, and attorney's fees, in-
cident to the collection thereof (which costs, expenses
and attorney's fees shall constitute an additional obliga-
tion of the Buyer hereunder), to require title to the
equipment, if not previously sold or otherwise disposed
of by the Seller pursuant to the provisions hereof, to be
transferred and assigned by the Seller to the Buyer free
from any further liability. If after applying all sums
of money realized by the Seller under the remedies herein
provided, there shall remain any amount due to it under
the provisions of this agreement, the Buyer shall pay the
amount of such deficit to the Seller. If after applying
as aforesaid all sums realized by the Seller there shall
remain a surplus in the possession of the Seller, such
surplus shall be paid to the Buyer.

10. DPReorganization Procoedines and Traensfers
of the Buver's Iniercois, a Decauls, 1ne occurrence of any

one or In0reé ol tie foliowing events, to-wit:

(a) the filing by the Buver of any petition for
reorganization undexr Section 77 of the Bankruptcy Act, as
now constitute ! or as said Section 77 mav be hereafter
amended; or _

(b) the filing by the creditors of the Buyer of
any petition fHr reorganization under Section 77 of the

Bankruptcy 2ct, as now constituted or as said Section 77

may be hercafter amended, and the court sheall approve such

petition as properly filed; or

(¢) the commencement of any proceedings by or

~against the Buver for any relief under anv other Naﬂ“-

ruptcy or insolvency laws, or laws relating to the relief
of Debtors, readjustiment of indabtodnogs, reorganizations,
arrangements, conpositicns, or extensions; or

(d) the transfer, or atternted transfer, hv the
Buyer of its interest in or under this aareement without
the concent of the Seller; ox :

(e) the involuntarv transfer of the Buver's
intercest in or under this acrecrent cifected either by

bankruptcy or kv the anveintment of a receiver or trustee

or by execution or hv anvy judicial or adiinistretive decree
or process. or otherwise, excent as authorized by Section .8
hereof, and except the ‘ppoihtmont of a receiver or trustee



and the adontion bv the latter, dulv authorized hy the court
of his appointment, of this agreerment, and his amreerent

to be hound by the terms and ohligations hercof within thirty
(30) days from the date of his avpointment; -

shall be deemed a bhreach of this agreerent and a default
hereunder; wvherceuron the Seller mav elect to declare the
entire purchase price immediatelv due and pavable, as
herceinbefore provided, and mayv thereupon forthuith take
posscession of said ecuirment or any unit or units thercof,
and cxercise and enforce anv and all other remedics as
provided by Section @ hereof.

J1. 7vvnlicable State laws., 2nv provision of this
agreement prohibited 1Ly any ewnlicable law of anv state ox
which by any applicable law of any stete would convert this
agreenent into anv instrument other than a conditional sale
agreerent shall, as to such state e ineffective, without
modifying the xemaining provisions of this agreement,

Where, however, the conflicting provisions of any anplicable
state law may ke waived thev are herebv waived by the Buycer
to the full e:xtent permitted by law, -

12, TIxtensicn Mot a Vaiver. IMny extension of time
granted by the Selilcer to tne Buver zor the payment of any
sum due under this agreement, whether that extensicon be for
an intermediate pavment or for final pavmnent, shall not be
deened a waiver of the title of the Seller reserved here-
under or of any of its rights and remedies hereunder or
otherwise exirting,

13, ecordina,  The Buver shall cause this agree-

ment and the fIzst assignment to ke filed, registered and/or

recordad with the Interstate Commerce Commission in accord-~

ance with Section 20c¢c of the Interstate Commerce hct; and

the Buyer shall from time to tirme do and verform anv

"other act, and will exccute, acknowledee, deliver, file,

register and/or record any and all further instruments,

required bv law or rcascnably rcauested bLv the Seller

or its 2ssignee for the purnose-of nrotection of the title

and rights of the Seller in and to the eauipment and its

rights under this agrcecement oxr for the purpose of carrving

out the intention of this agreenent. S
14, Pavment of Iuxnenses.  The Buver shall pay

all costs, charges and ouoenses, except the counsel fees

of feller, incidont to the vreraration, execubion, ack-

nowledgeiant, f£iling, registering and/cr recordina cf this

agreement and of the first assionment or assignrents by

the Scller of title to the cauinment, and of any instrument

supplemcental hereto or amendatory hercof,




"15, Exececution of Counterparts. This agreement
may be simultanecnsly executed in tvo or more counterparts,
each of which so executed shall be dzemed to be an original,
and such counterparts, together, shell constitute but one
and the same ccntract, which shall be sufficiently evi-
denced by any such original cocuntexrpart.

l6. Section Headincs. All section, paragraph or
division headinZs arc inserted for convenience only and
shall not affect any construction or interpretation of this
agreement,

17. Buver's Counterclaims. In the event that
this agreement 1s assigned by the Seller, as provided in
Section 8 hereof, the rights of any party who may succeed
to the Seller hereuncer by any sale, assignment or transfer,
the equipment or any of it, together with all or any part
of the rights of the Seller under this agreement, shall not
be subject to any set~off or counterclaim whatsoever arising
out of a breach of any obligation in rcespect of the equip-
ment by Portec Incorporated, Paragon Division, and shall not
be subject to anv set=off or counterclaim whatsoever by
reason of any other indebtedness or liability at any time
owing to the Buyer by Portec, Inc., Paragon Division; and
all such obligations in respect of the equipment and any
of it shall be and remain enforceable bv the RBuyer, its
successors and assigns, against and only against Portec,
Inc., Paragon Division, and shall not be enforceable’
against any party or parties in whom title to the equipment
or any of it and all or any part of the rights of the Seller
hereunder shall vest by sale, assignment or transfer, or
successive sales, assignments or transfers.

18, Modification of Adgreement. This agreement
of conditional sale, together with the specifications here-
inabove referred to, constitutes the entire agreement between
the Buyer and the Seller with respect to the sale of the
equipment herein referred to. Mo variation or modifiation
of this agreement, and no waiver of any of its provisions or
conditions, shall be valid unless in writing and signed by
duly authorized officers of the Buver and the Seller.

19. Possession and Use of the Equipment by the
Buyer. ©So long as the Buyer shall not be in default under
this agrecement, the Buyer shall be entitled to the possession
of the equipment and to the use thereof as aforesaid from
and after the delivery of the ecuipment by the Seller tc the
Buyer upon its lines and upon the lines of any connecting
and other carriers in the usual interchange of traffic.

20, Successors and Assigns. Subject to the defi-
nitions contained in Section § hercof, and to the provisions
hereinbefore contained regarding reorganization under Section
77 of the Bankruptcy Act znd other vproceedings, and regard=-
ing transfers and assignments, voluntary and involuntary,




by the Buyer, and regarding the continuing obl igations of the
Seller after its ass ¢g1ment of any or all of the equipment

and of any or all of its rights hereunder, this agreement shall
bind and inure to the benefit of the successors and assigns

of the parties hereto, as well as the said parties themselves.,

21. Law Governing. The terms of this agreement
and all rights and obligations hercunder shall be governed
by the laws of the State of Minnesota.

22, Althecugh this Agreement is dated as of
October 15, 1973, for convenience, the actual date or dates
of execution hereof by the parties hereto is or are,
respectively, the date or dates stated in the acknowledgments
hereto annexed.

IN WITNESS WHEREOF, the parties hereto, pursuant
to due corporate authority, have caused this agreement to
be executed in their respective corporate names by their
respective officers thereunto duly authorized, and their
raspective corporate seals to be hereunto afflxed, duly
attested, as of the day and year first above written.

PORTEC, INC., Paragon Division
Seller,

7 .
By \Lﬁﬁm&.fﬁyéé;fé7ﬁ

y Vice President
(SEAL) /

/
I
At

ATTEST:

A351£tant/5ecfetary

BURLINGTON NORTHERN INC,
Buyer,

o (HESuahl

Vice President

Asgistant Secretary



STATE OF MICHIGAN
COUNTY OEXXXXXXXXX JILLEINOIS | -
COOK

On this 2Ist day of November , 1973, before me
personally appeared James C. Horton , to me personally
known, who, being by me duly sworn, says that he is a Vice
President of PORTEC, INC., Paragon Division, that the
seal affixed to the foregeing instrument is the corporate
seal of said cormcoration, that said instrument was signed
and sealed on kehalf of said cormoration by authority of
its Board of Directors, and he acknowledged that the execution

of the foregoing instrument was the free act and deed of
said corporation.

' | ’\X\meaig;\j%g:7M@§L
R A

My commission expires September 19, 1975

(SEAL)

STATE OF MINNESOTA )

} ss
COUNTY OF RAMSLY )

On this /7.:fé(hy of 2 , 1973, before me
personally appeared W/ 3035 to me personally
known, who, being by me dulv sworn, says that he 1is a Vice
President of BURLINGTON NORTHLRN INC., that the seal affixed
to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the

foregoing instrument was the free act and deed of .said
corporation. . '

. | | /M 44/ 17 @)
u /

X
s, ARD J. WOULFE
%— s yOTARY PUBLIC - MINNESOTA
y g\. “ T RAMSEY COUNTY z
' z
X

%" MyCommissionExpiresApr.30,1977
CYYYYYYYYYYVYYY

SYAAAAAAAAAY
8
Z




ASSIGNMENT AGREEMENT, dated as of October 15, 1973, between
PORTEC, LNL., Paragon Division, a corporation of the
State of Delaware (hereinafter referred to as the
*Manufacturer®), party of the first part, and AMERICAN
NATIONAL BANK AND TRUST COMPANY, St. Paul, Minnesota,
_a national banking corporation, organized and existing
under the laws of the United States of America (herein-
after referred to as the "Bank"), party of the second part,

WHEREAS, the Manufacturer and Burlington Northern
Inc. (hereinafter referred to as the "Railrocad") have
entered into a Conditional Sale Agreement dated as of
October 15, 1873, covering the following railroad eguipment:

‘ Ninety-nine (99) Auto Racks, bearing Buyer's
numbers BN 1139 through 1206, inclusive, and BN
2037 through 2067, inclusive, at an estimated cost
as follows:

Tri-Level auto racks for Ford service =-

41
' $9,593.00 each

9 - Tri-level auto racks for American Motors
sexvice - $10,613.00 each

18 - Tri-Level auto racks for Chrysler service -
$10,589.,00 each

31 - Bi-~Level auteo racks for General Motors
service -~ 37,301.00 each

Each of said auto racks shall be constructed in
accordance with Buver's Specifications as stated in
its purchase order OB-330£32-3 dated July 16, 1973.

all as more particularly descripved therein.

NOW, THEREFORE, RKNOW ALL MEN BY THESE PRESENTS,
That in consideration of the sum of $10 in hand paid
by the Bank and of other good and valuable consideration,
the receipt of which by the Manufacturer from the Bank
is hereby acknowleadged, and of the mutual covenants herein
contained, the parties hereto do hereby covenant and agree
as follows, to-wit:

1. The Manufacturer hereby sells, assigns, trans—
fers and sets over unto the Bank, its successors and assigns,
all sums now due, owing, or payable, or which may hereafter
be and become due, owing, or payable under or pursuant to
said Conditional Sale Agreement as well as all the right,
title and interest of the Manufacturer in and to the said
equipmnent and cach and every unit thereof, together with all
the rights in respect thereof set forth in the above-mentioned
Conditional Sale Agreement as applying to the "Seller" there-
under as therein defined, without any recourse, however,



against the Manufacturer for or on account of the failure

of the Railrocad to make any of the payments prov1§ed for

in, or otherwise to comply with any of the provisions of,
the said Conditional Sale Agreement; provided, further,

that this assignment shall not pass, or iIn any way alfect

or modify the liability of the Manufacturer, or of any
successor or successors to its manufacturing property_and
business, in respect of its guaranty or indemnity obliga-
tions, its obligation to assume all responsibility for costs
arising out of patent infringement claims, its obligation

to replace defective workmanship or material as covered by
warranty, and its obligation to deliver said equipment; it
being understood and agreed that notwithstanding this
assignment all obligations of the Manufacturer to the Rail-
road in respect of the said equipment shall be and remain
enforceable by the Railroad, its successors and assigns,
against and only against the Manufacturer, and any successor
or successors to all or substantially all of its property
and business, as in said Conditional Sale Agreement provided.

Without hereby limiting the generality of the
foregoing assignment and transfer the Manufacturer hereby -
authorizes and empowers the Bank to sue for, collect,
receive and enforce, in the name of and as attorney,
hereby irrevocably constituted, for the Manufacturer but
at the expense and liability and for the sole benefit of
the Bank (against which expense and liability the Bank
agrees to hold harmless and to indemnify the Manufacturer),
with full power to substitute any one or more persons
with like power, or in the name of the Bank, all sums pay-
able and all action to be taken by the Railroad under said
Conditional Sale Agreement in respect of the equipment
described therein.

In consideration of the aforementioned assignment,
the Bank agrees to settle for and pay to the Manufacturer,
upon receipt by the Bank of the documents in duplicate, here-
inafter specified as and when any of the auto racks are
delivered to and accepted by the Railroad under the terms of
said Conditional Sale Agreement, the amount of the purchase
price with respect to each such auto rack (Nos. BN 1139
Fhrough 1206, inclusive and BN 2037 through 2067, inclusive),
it peing understood and agreed that the Bank shall have no
obligation to pay any amounts whatsoever with respect to any
auto racks not delivered and accepted by the Railroad on
or before January 31, 1974. The equipment shall be settled
for in two groups and the closing date for each group shall
be_such date as specified by the railroad upon five days
written notice to the Bank and the Manufacturer.

(a) A Bill of Sale from the Manufacturer
to the Bank evidencing the transfer to the Bank
of title to all equipment so delivered and warranting
that said title was at the time of delivery free
and clear of all liens and encumbrances of any
nature except only the rights of the Railroad
under said Conditional Sale Agreement;



(h) A Certificate of hcceptance signed by
"an authorized representative of the Railroad
statinag that the cars covered by such Cerxtificate
have been inspected by him and have on the date
of such Certificate been accented by him on be-
half of the Railroad, as conforming in all
respects to the reouirements and vrovisions of
said Conditional Sale Agreement and further
stating that there was nlainly, distinctly,
permancntlv and conspicuously placed on oach
side of each such car at the time of its accept-
ance a stencil bearing, in letters not loss than
one ipch ln height, the foJlov1nq word

"AMERICAN NATIONAL BANK AND TRUST COMPANY - OWNER"

(c) A dupnlicate of the Manufacturer's
invoice covering cach car so accepted

(d) Opinion of Counsel for Railroad, stating
that (i) said Coanditional Sale Zgrecment and this
Assignizent hgreerent have heen dulv autherized,
executed and aclivered by the partics and are valid
instruments enforcealkle in accordance with their
terms, (ii) the Ranlt is vested with all the rladbg,
titles, interests, powers, privileaoes and romedles
purported to be assigned to 2T bv this Assignment
Agreement, (iii) title to the units of ecuipient
is validly vested in the Bank, and such couipnent,
at the time of deliverv to Pailread, was free and
clear of all clairms, liens and encumbrances of ~
any nature excemnt only the riaghts of Pailroad :
undexr the Conditional Sale Jorcenent, (iv) no ap-
proval of the Interstate Commerce Lgrmicsion or
anv other Covernrental authority i1s necessarv for
the execution and deliverv of the Conditional
Sale JSgreement or this Assianwent Fgreement, and
(v) the Corditional fale nLaxcerent and this 7fssion-
ment Aorceront nhave been duly filed and recorded
with the Interstate Commerce Comnission in accoxd-
ance with Section 20c of the Interstate Comrmerce
hAct, and no other filina or recordinag is necessary
for the protection of the rights of the fssicnee.

(e} 2An opinion of counsel for the Manufacturer,
dated as of such Closing Date, stating that (i) the
Manufacturer is a duly crganized and éhlstlnq corpora-
tion in good standing under the laws of its ﬁuris&iction
of incorporatlon and has the power and authority to



own its propoerties and to carry on its husiness as now
conducted, (ii} the Conditional Sale Agreement has been
duly authorized, executed and delivered by the Manufac-
turer and is a lcgal and valid instrument binding upon
the Manufacturer and enforceable against the Manufacturer
in accordance with its terms, {iii) this Assignment has
been duly authorized, execqfca and delivered by the
Manufacturer and is a legal and valid instrument binding
upon the Manufacturer, (iv) the Assignee 1is vested with
all rights, titles, interests, powers, privileges and
remedies purpcrted to be assigned to the Assignee by
this Assignment and (v) seca“*ty title to the units of
the Equipment in such Group is wvalidly vested in the
Assignee and such units, at the time of delivery thereof
to the Railroad under the Conditional Sale Agreement,
were free from all claims, liens, security interests

and other encumbrances (other than those created by the
Conditional Sale Agreement).

2. The Manufacturer covenants and agrees with
the Bank that the Manufacturer is or will, at the time
of delivery be the lawful owner of each unit of said
equipment and rights under said Conditional Sale Agree-
ment sold, assigned, transferred and set over, or intended
to be sold, assigned, transferred and set over, to the
Bank by this Agreement; that the same are or will be at
the time of delivery thereunder, free from all liens or
encunbrances; that the Manufacturer has good and lawful
right to sell the same as aforesaid:; and that the HManufac-
turer will warrant and defend the same against the lawIluil
demands of all persons whomsoever baszd on claimsg originat-
ing prior to the delivery of the said equipment by the
Manufacturer to the Railroad; all subject, however, to the
provisions of the aforesaid Conditicnal Sale Agreement, and
the rights of the Railrocad thereunder.

3. The Manufacturer warrants that at the time of
the delivery of said equipment to the Railroad, there
will be placed on both sides of each unit of said
equipment, stencils, plainly and conspicuously reading as
follows:

"AMERICAN NATIONAL BANK AND TRUST COMPANY - OWHER"

4. All rights and obligations hereunder shall
be governed by the laws of the State of Minnesota.

5. This Agreement may be simultaneously executed
in two (2) or more counterparts, each of which so executed
shall be deemed to be an original, and such counterparts,
together, shall constitute but one and the same instrument,
which shall be sufficiently evidenced for all purposes by
any such original counterpart.



6. The Assignee mav assign all or any of -its
rights under tli:e COJlLtv.ﬁaL Sale Agreement, including the
right to receive anv pavments due or to become due to it from

t‘e Buyer thercunder. In the avent of anv such assignment,
any such subseguent ©r successive assignee or assignees
shall, to the extent of such 'sLanhwnt, enjoy all the rights

and privileges and he subject to all the obligations of the
Assignee hereunder.

7. Although this Agreement is dated as of
October 15, 1973, for convenience, the actual date or dates
of execution hereof by the par‘tiec hereto is or are,
respectively, the date or dates stated in the acknowledgments
hereto annexed.

IN WIT!ES" WHEREOF, the parties hereto, pursuant
to due corporate authority, have caused this Agreement to
be executed in their respective corporate names by their
respective officers thereunto duly authorized, and their

respective corporate seals to be hersunto affl ®ed, duly
attested,; as of the day and vear first above written.

DORTEC, INC., Paragon Division

o - | /
(SEAL) By \Z_/,/)Lu ¢ %//L/v

Vicé President
ATTEST:

C 7 ., . , %
'/l Hféj%ﬁgtr-i/bf

AMERICAIN NATIONAL BANK AND TRUST
COMPANY, St. Paul, Minnes

( L ) ,//

By
Vlce Pre51ueﬁi \

' ; VICE PRESIDENT j




STATE OF ¥MRCR{Xemtx  ILLINCIS

COUNTY OF COOK

On this 2lst dav of November | 1973, before me
personally appeared - James C. Horton , to me personally
known, who, being bv me dulvy sworn, says that he is a Vice
President of PORTEC, INC., Paragon Division, that the
seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporatioen.

' Mg by D
V) 0

My commission expires _september 19, 1975 :

(SCAL)

STATE OF MINNESOTA )

) ss
COUNTY OF RAMSEY )

On thlsl/éz day of ANHWN*“/ 1973, before me

personally appeared Trnld . + to me perscnally
known, who, being by me duly sworn, ‘savs that he is a Vice
President of AMERICAN NATIONAL BANK AND TRUST COMPANY, that
the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was sicgned

and sealed on behalf of said corporation by authority of its
Board of Direc*tors, and he ack novledged that the execution

of the foregoing instrument was the free act and deed of said
corporation.

(SEAL) %// //

AAAAAAAAAAAAAAAAAAAAAAAAAAAAKAAAAA;E
gw, MARGARET G. ARMSTRONG 3
> i%: NOTARY PUBLIC - MINNESOTA

Y

¥ RAMSEY COUNTY s
![E’ My (:ommlssxon Expires Oct. 11, 1973 %
GEWAY I Y, R T L YO TV VYY
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