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EQUIPMENT TRUST AGREEMENT No. 5 dated as of September 1,
1973, between The Connecticut Bank and Trust Company, as Trustee
(hereinafter with its successors and assigns called the Trustee), and FIRST
WESTERN BANK AND TRUST COMPANY, a California banking corporation, as
Owner-Trustee pursuant to an Owner Trust Agreement No. 5 dated as of
September 1, 1973, (hereinafter called the Trust Agreement) with certain
equity investors (hereinafter with its successors and assigns called the
Company).

WHEREAS the Company has agreed to cause the sale, assignment and
transfer to the Trustee of title to the railroad equipment described in
Schedule I hereto which is accepted hereunder after December 31, 1973 up
to an aggregate Cost of $24,116,000 (U. S.) and which is to be specifically
described in Supplement No. | hereto, and settled for on or prior to March
1, 1974 subject to the provisions hereof, which equipment is to be
manufactured and sold pursuant to Manufacturing Agreements No. |, No. 2
and No. 4 each to be dated as of September 1, 1973 (hereinafter called the
Manufacturing Agreements), among the Company, General Motors of
Canada Limited (Diesel Division), National Steel Car Corporation, Limit-
ed, respectively (hereinafter called the Manufacturers), and Canadian
National Railway Company (hereinafter, with its successors and assigns
called the Lessee), the Manufacturing Agreements to be substantially in the
form of Annexes, A1 and A3 hereto; and

»

WHEREAS title to such railroad equipment is to be retained by the
Trustee and such railroad equipment is to be leased by the Trustee to the
Company hereunder until transferred by the Trustee to the Company under
the provisions hereof} and

WHEREAS the Company proposes to enter into Lease of Equipment No.
5 to be dated as of September 1, 1973 (hereinafter called the Lease), with
the Lessee, substantially in the form of Annex B hereto, pursuant to which
the Company will lease such railroad equipment to the Lessee, and such
Lease is to be assigned to the Trustee pursuant to the Assignment (as
hereinafter defined); and
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WHEREAS FIRST WESTERN BANK AND TruUST COMPANY, as Owner-
Trustee, Equipment Trust Certificates (Secured by Lease Obligations of
Canadian National Railway Company) [Series 5] are to be issued and sold,
and the proceeds of such sale are to be held in trust by the Trustee and are to
constitute a fund to be known as First Western Bank and Trust Company, as
Owner-Trustee, Equipment Trust (Secured by Lease Obligations of Cana-
dian National Railway Company) [Series 5], to be applied by the Trustee
~ as provided herein; and

WHEREAS the text of the Trust Certificates is to be substantially in the
following form:
[FORM OF TRUST CERTIFICATE]

NoOTE: This Trust Certificate has not been registered under the Securities
Act of 1933 and must be held until so registered unless a disposition hereof is

exempt from the registration requirements of said Act.
$ No.

FIrRST WESTERN BANK AND TRUST COMPANY, as Owner-Trustee
Equipment Trust Certificate
[Interim]* [Due 1989} **
(Secured by Lease Obligations of Canadian National Railway Company)

[Series 5]

The Connecticut Bank and Trust Company, as Trustee (hereinafter
called the Trustee) under an Equipment Trust Agreement No. 5 dated as of
September 1, 1973 (hereinafter called the Agreement), between the Trustee
and First Western Bank and Trust Company, as Owner-Trustee, a California
banking corporation (hereinafter called the Company), certifies that

: or registered assigns is entitled to
an interest of $ (U.S.) in First Western Bank and Trust Company, as
Owner-Trustee Equipment Trust [ Due 1989]** (Secured by Lease Obliga-
tions of Canadian National Railway Company) {Series 5], due and payable
as hereinafter provided and to interest on the amount of unpaid principal
from time to time owing pursuant to this Certificate from the date hereof,

*To be inserted in the Interim Trust Certificates.
**To be inserted in the 1989 Trust Certificates.
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due and payable [on the date or dates on which the principal hereof
becomes due and payable at the rate of 8/4% per annum ]* [semiannually
on March 1 and September 1 in each year commencing March 1, 1974, at
the rate of 8%4% per annum until such principal amount becomes due and
payable]**, with interest on any overdue principal and interest, to the extent
legally enforceable, at the rate of 9%4% per annum. Payments of principal
and interest shall be made to the registered holder at the principal office of
the Trustee in Hartford, Connecticut, in such coin or currency of the United
States of America as shall be legal tender for the payment of public and
private debts. Each of such payments shall be made only from and out of
rentals or other moneys received by the Trustee and applicable to such
payment under the provisions of the Agreement or under the provisions of
an Assignment of Lease and Agreement No. 5 dated as of September 1,
1973, between the Company and the Trustee. The liability of the Company
for all payments to be made by it to the Trustee under the Agreement is
limited by Section 4.03 of the Agreement. The principal amount of this
Certificate is due and payable [on the date or dates on which proceeds from
the sale of 1989 Trust Certificates (as defined in the Agreement) are
available for the refunding hereof pursuant to Sections 2.01 and 2.07 of the
Agreement, subject to the provisions of the last paragraph of Section 2.07 of
the Agreement.]* [in 29 semiannual instalments of principal payable on
March 1 and September 1 of each year, commencing March 1, 1975,
calculated as provided in Section 2.02 of the Agreement. ] ** Interest shall be
computed hereunder on the basis of a 360-day year of twelve 30-day
months. Since partial payments of principal on this Certificate are not
required to be noted on this Certificate, inquiry should be made at said office
of the Trustee as to the principal amount at any time remaining unpaid
hereon.

This Certificate is one of an authorized issue of Trust Certificates in an
aggregate principal amount which, together with the Trust Certificates which
may be issued pursuant to concurrently executed Equipment Trust Agree-
ments dated as of September 1, 1973, between the Trustee and the
Company, may not exceed, at any one time outstanding, $36,000,000( U.S.).
Under the Agreement, title to certain railroad equipment (or cash or
obligations defined in the Agreement as “Investments” in lieu thereof, as

*To be inserted in the Interim Trust Certificates.
**To be inserted in the 1989 Trust Certificates.
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provided in the Agreement) and the above-mentioned Assignment of Lease
and Agreement are held by the Trustee in trust for the equal and ratable
benefit of the holders of the Trust Certificates issued thereunder. Reference
is made to the Agreement and the Schedule and Annexes thereto (copies of
which are on file with the Trustee at its said office) for a more complete
statement of the terms and provisions thereof, to all of which the registered
holder hereof, by accepting this Certificate, assents.

This Certificate is transferable in whole or in part by the registered
holder hereof in person or by duly authorized attorney on the books of the
Trustee upon surrender to the Trustee at said office of the Trustee of this
Certificate accompanied by a written instrument of transfer, duly executed
by the registered holder in person or by such attorney, in form satisfactory to
the Trustee. The Trustee and the Company may deem and treat the person
in whose name this Certificate is registered as the absolute owner hereof for
the purpose of receiving payment of principal and interest and for all other
purposes and shall not be affected by any notice to the contrary.

In case of the happening of an Event of Default (as defined in the
Agreement) all instalments of principal and interest represented by this
Certificate may become or be declared due and payable in the manner and
with the effect provided in the Agreement.
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IN WITNESS WHEREOF, the Trustee has caused this Certificate to be
signed by one of its Authorized Officers, by his manual signature, and its
corporate seal or a facsimile thereof to be hereunto affixed or hereon
imprinted.

Dated as of
THE CONNECTICUT BANK AND TRUST
ComPANY, Trustee,
DY et e et
Authorized Officer
Attest:

For VALUE RECEIVED, the undersigned hereby sells, assigns and
transfers unto

Please insert Social Security or other
identifying number of Assignee.

the within First Western Bank and Trust Company, as Owner-Trustee,
Equipment Trust Certificate (Secured by Lease Obligations of Canadian
National Railway Company) [Series 5] and does hereby irrevocably
constitute and APPOINT ....c.eeeevereierriereeieeeeereeeeeee et e attorney
to transfer the said Certificate on the books of the within named Trustee,
with full powers of substitution in the premises.

WHEREAS, it is desired to secure for the holders of the Trust Certificates
the payment of the principal thereof with interest thereon, as hereinafter
provided, and to evidence the rights of the holder or holders of the Trust
Certificates in substantially the form hereinbefore set forth;



Now, THEREFORE, in consideration of the mutual covenants and
promises herein contained, the parties hereto hereby agree as follows:

ARTICLE ONE
DEFINITIONS

SecTiON 1.01. Definitions. The following terms (except as otherwise
expressly provided or unless the context otherwise requires) for all purposes
of this Agreement shall have the respective meanings hereinafter specified
(certain other terms being defined in the whereas clauses of this Agree-
ment):

Affiliate of any corporation shall mean any corporation which,
directly or indirectly controls or is controlled by, or is under common
control with, such corporation. For the purposes of this definition,
control (including controlled by and under common control with), as
used with respect to any corporation, shall mean the possession, directly
or indirectly, of the power to direct or cause the direction of the
management and policies of such corporation, whether through the
ownership of voting securities or by contract or otherwise.

Assignment shall mean the Assignment of Lease and Agreement
dated as of September 1, 1973 substantially in the form of Annex C
hereto.

Authorized Officer shall mean such person or persons as are duly
authorized or designated by or on behalf of the board of directors or
executive committee of the Trustee or the Company to sign, certify,
countersign or attest documents on behalf of the Trustee or the
Company, as the case may be.

Business Day shall mean a calendar day, excluding Saturdays,
Sundays and holidays or other days on which banks are authorized by
law to close in Hartford, Connecticut or New York, New York.

Casualty Payment Date shall mean March 1 or September 1.

Consent shall mean the Lessee’s Consent and Agreement dated as
of September 1, 1973 in the form annexed to the Assignment.

Corporate Trust Office shall mean the principal office of the Trustee
in Hartford, Connecticut at which the corporate trust business of the
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Trustee shall, at the time in question, be administered, which office is,
on the date of execution of this Agreement, located at One Constitution
Plaza, Hartford, Connecticut 06115.

Cost, when used with respect to the Equipment, shall mean the
actual cost thereof (including freight charges, if any, from each
Manufacturer’s plant to a point of delivery to the Lessee and applicable
Canadian federal sales taxes, if any, and including only such other items
as may be properly included in such cost under sound accounting
practice ), as evidenced by such Manufacturer’s invoice with respect to
such Equipment, but expressed in United States dollars based on the
actual cost to the Trustee and the Company of the Canadian dollars
used to make the payments to such Manufacturer contemplated by
Sections 3.02 and 3.03 hereof, provided that the Lessee’s consent shall
be obtained for any exchange, prior to the date of such payments (but
not on the date of such payments), of United States dollars for
Canadian dollars for the purpose of obtaining Canadian dollars to
make such payments and provided further, that such exchange shall be
made at the selling price quoted on the Montreal market of Canadian
dollars for bank transfers in the United States for payments abroad and
that each such exchange for the purpose of payment under Section 3.02
hereof shall be made at the same time and at the same such selling price
as the exchange for the purpose of contemporaneous payment under
Section 3.03.

Cut-Off Date shall mean the earliest of (1) March 1, 1974, (ii) the
final settlement date of Equipment pursuant to Article Three or (iii) the
date as of which the Trustee has actual knowledge of any Event of
Default or the date of commencement of any proceedings of the type
described in clause D. of Section 9 of the Leases.

Deposited Cash shall mean the aggregate of (a) the proceeds from
the sale of the Trust Certificates deposited with the Trustee pursuant to
Section 2.01 and, when required or indicated by the context, any
Investments (and the proceeds thereof) purchased by the use of such
proceeds pursuant to the provisions of Section 8.04, subject, however, to
the provisions of the last paragraph of Section 8.04, and (b) any sums
restored to Deposited Cash from rentals pursuant to Section 4.04(1)
and on deposit with the Trustee.
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Equipment shall mean the units of new standard gauge railroad
equipment described in Schedule I hereto.

Equipment Delivery Date shall mean the final date for delivery and
acceptance of Equipment hereunder which shall not be later than
March 1, 1974.

Event of Default shall mean any event specified in Section 5.01 to
be an Event of Default.

The word holder, when used with respect to Trust Certificates, shall
mean the registered holder thereof and shall include the plural as well
as the singular number.

Interim Trust Certificates shall mean Trust Certificates issued
pursuant to Section 2.01 hereof to be refunded by 1989 Trust Certifi-
cates pursuant to Section 2.07 hereof.

Investments shall mean (i) direct obligations of the United States
of America or obligations for which the faith of the United States of
America is pledged to provide for the payment of principal and interest,
(i) open market commercial paper of any company incorporated and
doing business within the United States of America or one of the States
thereof rated A-1 or A-2 by Standard & Poor’s Corporation or (1ii)
certificates of deposit of or time deposits of commercial banks or trust
companies, including those of the Trustee, in the United States of
America having capital and surplus aggregating at least $25,000,000, in
each case maturing in not more than one year from the date of such
investment.

Investment Payment Date shall mean the earlier of March 1, 1974,
or the final date of settlement of Equipment pursuant to Article Three
hereof on which payment is to be made to the Lessee pursuant to the
fifth paragraph of Section 8.04 hereof.

Lessee’s Certificate shall mean a certificate signed by the President,
any Vice President, the Treasurer or the Secretary, the Assistant
Secretary or the Deputy Secretary of the Lessee.

Maximum Cost shall mean $45,000,000 (U.S.).

Officer’s Certificate shall mean a certificate signed by the President,
any Vice President, any Assistant Vice President, or any Authorized
Officer of the Company approved by the Trustee.
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Opinion of Counsel shall mean an opinion in writing signed by
legal counsel who shall be satisfactory to the Trustee and who may be
an employee of the Company or the Lessee. The acceptance by the
Trustee of, and its action on, an Opinion of Counsel shall be sufficient
evidence that such counsel is satisfactory to the Trustee.

Other Equipment Trust Agreements shall mean Equipment Trust
Agreements No. 1, 2, 3 and 4 dated as of September 1, 1973 between
the Trustee and the Company pursuant to which First Western Bank
and Trust Company, as Owner-Trustee, Equipment Trust Certificates
[Series 1, 2, 3 and 4] shall be issued.

Other Leases shall mean the Leases of Equipment No. 1, 2, 3 and 4
dated as of September 1, 1973 between the Company and the Lessee.

Penalty Interest Rate shall mean a rate of interest of 9%% per
annum.

Percentage of Debt shall mean 80%.

Purchase Agreement shall mean the Purchase Agreement dated as
of September 1, 1973 among the Company and the Purchasers named
in Annex I and Annex II thereto.

Purchasers shall mean the Purchasers named in Annex I and
Annex II to the Purchase Agreement.

Reporting Date for purposes of Section 4.07 hereof shall mean
April 1. ,

Regquest shall mean a written, telegraphic or telex request for the
action therein specified received by the Trustee at least two Business
Days prior to the time the action requested thereby is to be taken and
signed on behalf of the Company by the President, any Vice-President,
any Assistant Vice President, or any authorized officer of the Company
approved by the Trustee.

Interim Trust Certificates shall mean Trust Certificates issued
pursuant to Section 2.01 hereof, to be refunded pursuant to Section 2.07
hereof.

1989 Trust Certificates or Long Term Trust Certificates shall mean
Trust Certificates issued pursuant to Section 2.01 and Section 2.07
hereof under which principal is amortized in 29 semiannual instalments
commencing March 1, 1975, to and including March 1, 1989.



10

Trust Certificates shall mean both Interim and 1989 Trust Certifi-
cates issued hereunder.

Trust Equipment shall mean all Equipment at any time subject to
the terms of this Agreement.

The words herein, hereof, hereby, hereto, hereunder and words of similar
import refer to this Agreement as a whole and not to any particular Article,
Section, paragraph or subdivision hereof.

ARTICLE TWO
TRUST CERTIFICATES AND ISSUANCE THEREOF

SECTION 2.01. Issuance of Trust Certificates. An amount equal to the
proceeds of the sale, from time to time, of the Trust Certificates, but not less
than the aggregate principal amount thereof, shall forthwith be deposited
with the Trustee. :

Thereupon, the Trustee shall issue and deliver, as the Company shall

direct by Request, Trust Certificates in the aggregate principal amount so
sold. '

The aggregate principal amount of Trust Certificates which shall be
executed and delivered by the Trustee under this Section and under Section
2.01 of the Other Equipment Trust Agreements shall not exceed $36,000,000
(U.S.) and the aggregate principal amount represented by all the Trust
Certificates shall be payable as hereinafter set forth. Interim Trust
Certificates shall be issuable hereunder from time to time but not later than
January 3, 1974, in amounts equal to the Percentage of Debt of the
aggregate Cost of the Trust Equipment being settled for pursuant to Article
3 hereof. The proceeds of the aggregate principal amount of the 1989 Trust
Certificates which shall be executed and delivered by the Trustee shall be
applied first to refund pro rata the aggregate principal amount of Interim
Trust Certificates then outstanding as provided in Section 2.07 hereof and -
second as provided in Section 3.02 hereof.

SEcTION 2.02. Interests Represented by Trust Certificates; Interest;
Maturity. Each of the Trust Certificates shall represent an interest in the
amount therein specified in the trust created hereunder. The Interim Trust
Certificates will bear interest from the date thereof on the unpaid principal
amounts thereof, payable on the date when such principal is refunded
pursuant to Section 2.07 hereof or March 1, 1974, whichever is the earlier, at
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the rate of 8%% per annum. The 1989 Trust Certificates will bear interest
from the date thereof on the unpaid principal amounts thereof, payable on
March 1 and September 1 of each year, commencing March 1, 1974, at the
rate of 8%% per annum. All Trust Certificates shall bear interest on overdue
instalments of principal and interest at the rate per annum of the Penalty
Interest Rate. Principal on the Interim Trust Certificates shall be payable on
the date or dates on which proceeds of the sale of 1989 Trust Certificates
become available for the refunding thereof pursuant to Sections 2.01 and
2.07 hereof, subject to the provisions of the last paragraph of Section 2.07
“hereof. The first instalment of principal of the 1989 Trust Certificates shall
be payable on March 1, 1975, and subsequent instalments shall be payable
semiannually thereafter on each March 1 and September 1 to and including
March 1, 1989. Each date upon which principal is payable on a 1989 Trust
Certificate is hereinafter called the Payment Date. Schedule II annexed
hereto sets forth in respect of each $1,000,000 principal amount of 1989
Trust Certificates the amounts of interest payable thereon prior to the first
Payment Date (Payment No. 1 and 2 in Schedule II), and the amounts of
interest and principal payable on each Payment Date (Payment Nos. 3 to 31
in Schedule IT). The amounts of interest and principal payable in respect of
the 1989 Trust Certificates payable on each interest payment date and
Payment Date shall be calculated on the basis set forth in Schedule II
adjusted for the aggregate principal amount of 1989 Trust Certificates
actually issued. The Company will furnish to the Trustee and the Trustee
will forward to each Purchaser of 1989 Trust Certificates a schedule showing
the respective amounts of principal and interest payable on each Payment
Date.

The principal of and interest on the Trust Certificates shall be payable
(a) at the Corporate Trust Office, in such coin or currency of the United
States of America as at the time payable shall be legal tender for the
payment of public and private debts, but (b) only from and out of rentals or
other moneys received by the Trustee and applicable to such payment under
the provisions hereof. Notwithstanding the provisions of clause (a) of the
preceding sentence of this paragraph, in the case of payments of principal
and interest to be made on a Trust Certificate not then to be paid in full,
upon request and deposit with the Trustee of an agreement of the holder of
such Trust Certificate (the responsibility of such holder to be satisfactory to
the Company) obligating such holder, prior to any transfer or other
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disposition thereof, to surrender the same to the Trustee for notation thereon
of the instalments of principal amount represented thereby theretofore paid
in whole or in part, the Trustee will mail its check on the Business Day
preceding the date each such payment is due to such registered holder at his
address shown on the registry books maintained by the Trustee; provided,
however, that this sentence shall not apply to any Purchaser so long as such
Purchaser is a holder of Trust Certificates, and the Trustee shall make
payments of principal and interest to such Purchaser at its “home office”
address set forth in Annex I and Annex II to the Purchase Agreement by
mailing its check as aforesaid.

Notwithstanding anything to the contrary contained herein, the Trustee
shall give the notices, make the exchanges and make the interest and
prepayment adjustments provided for in the last paragraph of Paragraph 2
of the Purchase Agreement.

SECTION 2.03. Form of Trust Certificates. The Trust Certificates shall
be in substantially the form hereinbefore set forth.

SEcTION 2.04. Execution by Trustee. The Trust Certificates shall be
signed in the name and on behalf of the Trustee by the manual signature of
one of its Authorized Officers and its corporate seal or a facsimile thereof
shall be affixed or imprinted thereon. In case any officer of the Trustee
whose signature shall appear on any of the Trust Certificates shall cease to
be such officer of the Trustee before the Trust Certificates shall have been
issued and delivered by the Trustee or shall not have been acting in such
capacity on the date of the Trust Certificates, such Trust Certificates may be
adopted by the Trustee and be issued and delivered as though such person
had not ceased to be or had then been such officer of the Trustee.

SECTION 2.05. Characteristics of Trust Certificates.

(a) The Trust Certificates shall be registered, as to both principal and
interest, in the name of the holder or its nominee; shall be transferable on
the books of the Trustee in whole or in part and exchangeable for Trust
Certificates of the same class of other denominations of equal aggregate
outstanding principal amount, in each case upon presentation and surrender
thereof for registration of transfer or exchange at the Corporate Trust Office,
accompanied, in the case of registration of transfer, by appropriate in-
struments of transfer, duly executed by the registered holder of the
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surrendered Trust Certificate or Certificates or by duly authorized attorney,
in form satisfactory to the Trustee; provided, however, that no Trust
Certificate shall be issued in a principal amount less than $10,000 except in
the case of the transfer or exchange of a Trust Certificate which at the time is
in an unpaid principal amount of less than $10,000; each Trust Certificate
shall be dated as of the date of issue unless issued in exchange for another
Trust Certificate or Certificates bearing unpaid interest from an earlier date,
in which case they shall be dated as of such earlier date; and each Trust
Certificate shall entitle the registered holder to interest from the date thereof.
The Trustee shall, if any prepayment shall theretofore have been made
pursuant to Sections 3.01 and 4.07, attach to each Trust Certificate issued
upon registration of transfer or exchange a revised schedule of payments of
principal and interest thereon.

(b) Anything contained herein to the contrary notwithstanding, the
parties hereto may deem and treat the registered holder of any Trust
Certificate as the absolute owner of such Trust Certificate for all purposes
and shall not be affected by any notice to the contrary.

(¢) The Trustee shall cause to be kept at the Corporate Trust Office
books for the registration and registration of transfer of the Trust Certificates
and, upon presentation of the Trust Certificates for such purpose, the Trustee
shall subject to subparagraph (f) below register any transfer as hereinabove
provided and under such reasonable regulations as it may prescribe.

(d) For any registration, registration of transfer or exchange, the
Trustee shall require payment by the person requesting same of a sum
sufficient to reimburse it for any governmental charge connected therewith.

(e) Each Trust Certificate delivered pursuant to any provision of this
Agreement in exchange for, or upon the registration of transfer of the whole
or any part, as the case may be, of one or more other Trust Certificates, shall
carry all the rights to principal and to interest accrued and unpaid and to
accrue, which were carried by the whole or such part, as the case may be, of
such one or more other Trust Certificates, and, notwithstanding anything
contained in this Agreement, the Trust Certificates shall be so dated that
neither gain nor loss in interest or principal shall result from such exchange,
substitution or registration of transfer.
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(f) The Trustee shall not be required to issue, register the transfer of or
exchange any Trust Certificates for a period of ten Business Days next
preceding any interest payment date.

SECTION 2.06. Replacement of Lost Trust Certificates. In case any Trust
Certificate shall become mutilated or defaced or be lost, destroyed or stolen,
then on the terms herein set forth, and not otherwise, the Trustee shall
execute and deliver a new Trust Certificate of like class, tenor and date, and
bearing such identifying number or designation as the Trustee may deter-
mine, in exchange and substitution for, and upon cancellation of, the
mutilated or defaced Trust Certificate, or in lieu of and in substitution for the
same if lost, destroyed or stolen. The applicant for a new Trust Certificate
pursuant to this Section shall furnish to the Trustee and to the Company
evidence to their satisfaction of the loss, destruction or theft of such Trust
Certificate alleged to have been lost, destroyed or stolen and of the
ownership and authenticity of such mutilated, defaced, lost, destroyed or
stolen Trust Certificate, and also shall furnish a letter of indemnity in the
case of any Purchaser or, if other than a Purchaser, such security or -
indemnity as may be required by the Trustee and by the Company in their
discretion, and shall pay all expenses and charges of such substitution or
exchange. All Trust Certificates are held and owned upon the express
condition that the foregoing provisions, to the extent permitted by law, are
exclusive in respect of the replacement of mutilated, defaced, lost, destroyed
or stolen Trust Certificates and shall preclude any and all other rights and
remedies, any law or statute now existing or hereafter enacted to the
contrary notwithstanding.

SECTION 2.07. Refunding of Interim Trust Certificates. On each Closing
Date (as defined in the Purchase Agreement) for the sale of Long Term
Trust Certificates the Trustee shall refund the Interim Trust Certificates then
outstanding to the extent possible from proceeds of the sale of Long Term
Trust Certificates issued and delivered by the Trustee on such Closing Date;
provided, however, that the following conditions shall have been complied
with:

(a) There shall have been deposited with the Trustee by the

- Company, pursuant to Section 4.04(3) hereof, cash in an amount

sufficient to pay the interest on all Interim Trust Certificates refunded on
such Closing Date to and including the date of such refunding.
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(b) All conditions set forth in Paragraph 5 of the Purchase
Agreement shall have been met.

To the extent the proceeds of the sale of Long Term Trust Certificates
issued and delivered by the Trustee on such Closing Date exceed the
principal amount of Interim Trust Certificates outstanding on such date,
such excess proceeds shall be applied as provided in Section 3.02 hereof. If
such proceeds are less than the principal amount of such outstanding Interim
Trust Certificates, such outstanding Interim Trust Certificates shall be
refunded, in the order of the issuance thereof, and, among Interim Trust
Certificates issued on the same date, pro rata among the holders of Interim
Trust Certificates according to the principal amount thereof. Interim Trust
Certificates not refunded on such Closing Date shall remain outstanding
until refunded on a subsequent Closing Date subject to the last paragraph of
this Section 2.07.

The Interim Trust Certificates refunded pursuant to this Section 2.07
shall no longer be deemed to be outstanding hereunder and shall cease to be
entitled to the benefits of this Agreement except to receive payment, out of
the moneys deposited with the Trustee in trust as hereinbefore provided, of
the interest on and principal of such Trust Certificates in accordance with
their terms and the terms of this Agreement. The Long Term Trust
Certificates issued to refund the Interim Trust Certificates shall be deemed to
be Trust Certificates for all purposes of this Agreement and the holders
thereof shall be entitled to the rights specified herein and to the benefits and
securities of this Agreement, the Lease, the Assignment and the Consent.

Notwithstanding anything herein to the contrary, if on March 1, 1974,
any Interim Trust Certificates remain outstanding, then such Interim Trust
Certificates shall not be refunded but shall become ipso facto Long Term
Trust Certificates and shall be exchanged by the holders thereof for Long
Term Trust Certificates and such principal amount of such Interim Trust
Certificates shall be paid in accordance with the terms and provisions of the
Long Term Trust Certificates. Interest accrued and unpaid on such Interim
Trust Certificates on March 1, 1974, shall be due and payable on that date.
Interim Trust Certificates which become Long Term Trust Certificates
pursuant to the immediately preceding sentence may be prepaid at any time
at the option of the Company with all interest accrued and payable thereon
to the date of such prepayment. The Trust Equipment settled for pursuant
to Section 3.02 hereof with the proceeds of the Long Term Trust Certificates
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prepaid pursuant to this paragraph shall be excluded from this Agreement
and shall not be included in the term Trust Equipment. Title to such Trust
Equipment shall be transferred to the Company or its order by the Trustee
by a bill of sale (without warranties) stating that title to such Trust
Equipment is free and clear of all liens, security interests or other encumb-
rances arising through the Trustee, and the Trustee shall execute for record
in public offices, at the expense of the Company, such instrument or
instruments in writing as reasonably shall be requested by the Company in
order to make clear upon public records the Company’s full title to all such
Trust Equipment.

ARTICLE THREE
ACQUISITION OF TRUST EQUIPMENT BY TRUSTEE

SECTION 3.01. Acquisition and Exclusion of Equipment. The Company
shall cause the sale, assignment and transfer from each Manufacturer to the
Trustee, as Trustee for the holders of the Trust Certificates, of title to all
Trust Equipment described in Schedule I hereto; it being understood that
any Trust Equipment shown on Schedule I hereto not accepted pursuant to
Section 4.02 on or before the Equipment Delivery Date and settled for
pursuant to this Article Three on or before the Cut-Off Date, shall be
excluded from this Agreement and not included in the term Trust Equip-
ment. In the event of any such exclusion, the Company and the Trustee
shall execute an agreement supplemental hereto limiting this Agreement to
the Trust Equipment theretofore accepted and settled for hereunder.

In the event that it is anticipated that on the Cut-Off Date any
Deposited Cash will remain in the possession of the Trustee, the Trustee
shall so notify each holder of Trust Certificates to whom a prepayment is to
be made as provided below at least five business days preceding the Cut-Off
Date, and, on the Cut-Off Date, shall (a) sell all Investments then held by it
as soon as practicable and (b) apply Deposited Cash to the pro rata
prepayment, in Clearing House funds of the City in which the Corporate
Trust Office is located, of each instalment of principal remaining unpaid on
the Trust Certificates (in proportion to the principal amount represented by
each such instalment), each of the holders of the Trust Certificates to share
proportionately in such prepayment. Thereupon the Company will
promptly furnish to the Trustee and each of the holders of outstanding Trust
Certificates so prepaid a revised schedule of payments of principal thereafter
to be made hereunder calculated as provided in Section 2.02.
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SecTION 3.02. Payment of Deposited Cash. From time to time, when
and as any of the Equipment shall have become subject to the terms and
provisions hereof as provided in Section 4.02, the Trustee shall upon
Request (subject to the provisions of Section 3.04 and the Company’s
making payment as contemplated by the provisions of Section 3.03) pay to
the appropriate Manufacturer out of Deposited Cash then held by the
Trustee (and the Trustee shall have no duty to make any such payment
except out of Deposited Cash), an amount equal to the Percentage of Debt
of the aggregate Cost of such Trust Equipment, as specified in the certificate
furnished to the Trustee pursuant to Section 3.04(b). The Trustee shall
have no duty to make any payment to the Manufacturer pursuant to this
Section in the event that the Company shall have failed to pay to the Trustee
the monies required to be paid by the Company to the Trustee under Section
3.03 hereof.

SecTiON 3.03. Payment of Deficiency. The Company covenants that,
contemporaneously with any payment by the Trustee pursuant to Section
3.02 hereof with respect to any Trust Equipment, but subject to the
conditions set out in Article 4 of each Manufacturing Agreement, it will
cause to be paid to the Trustee as advance rental that portion of the Cost of
the delivered Trust Equipment not paid out of Deposited Cash as provided
for in Section 3.02 hereof. Thereupon, the Trustee shall upon Request, pay
to the appropriate Manufacturer by the use of such advance rental, the
portion of the Cost of the delivered Trust Equipment not paid out of
Deposited Cash as provided for in Section 3.02 hereof. It is understood and
agreed, however, that, as provided in Article 3 of each Manufacturing
Agreement, unless the Company shall otherwise agree, the total Cost of the
Trust Equipment under this Agreement and under the Other Equipment
Trust Agreements shall not exceed the Maximum Cost.

SecTION 3.04. Supporting Papers. The Trustee shall not pay out any
Deposited Cash pursuant to Section 3.02 with respect to any Trust Equip-
ment unless the Trustee and the Company shall have received, in form and
substance satisfactory to them and their counsel:

(a) one or more duly executed Certificates of Acceptance (as
defined in the Lease) with respect to such Trust Equipment stating that
the Trust Equipment described and specified therein by number or
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numbers has been delivered and has been marked in accordance with
the provisions of Section 4.06 hereof;

(b) invoices from the appropriate Manufacturer and a Lessee’s
Certificate to the effect (i) that such Trust Equipment is Equipment as
" herein defined (having been first put into service no earlier than the

date of delivery to and acceptance by the Lessee, as agent for the
- Trustee), (i1) that an amount specified is the actual cost in Canadian
dollars of such Trust Equipment and (iii) set forth in clause (ii) of
Atrticle 4 of the appropriate Manufacturing Agreement;

(¢) a bill or bills of sale of such Trust Equipment from the
appropriate Manufacturer to the Trustee, which bill or bills of sale shall
contain (i) a warranty or guaranty to the Trustee and to the Company
that at the time of sale such Manufacturer had legal title to the Trust
Equipment described therein and good and lawful right to sell such
Trust Equipment and that the title to such Trust Equipment is free from
all claims, liens, security interests and other encumbrances of any nature
except as created by this Agreement or as permitted by Section 6.01
hereof and except for the rights of the Lessee under the Lease and (ii) a
warranty to the Trustee and the Company of the materials and
workmanship with respect to the Trust Equipment as set forth in Item 3
of Schedule I to the applicable Manufacturing Agreement;

(d) an opinion of counsel for the appropriate Manufacturer, dated
the date of such payment of Deposited Cash, to the effect (i) that such
bill or bills of sale have been duly authorized, executed and delivered
and are valid and effective to transfer to the Trustee title to the Trust
Equipment therein free from all ¢laims, liens, security interests and
other encumbrances except as created by this Agreement or as per-
 mitted by Section 6.01 hereof and except for the rights of the Company

hereunder and of the Lessee under the Lease and that, at the time of
delivery of the Trust Equipment hereunder and under the Lease, the
Manufacturer had good title thereto free from all liens, charges or other
encumbrances except as created by this Agreement or as permitted by
Section 6.01 hereof and except for the rights of the Company hereunder
and of the Lessee under the Lease, (11) that the applicable Manufac-
_turing Agreement has been duly authorized, executed, acknowledged
and delivered by the appropriate Manufacturer and is a legal, valid and
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binding instrument enforceable against such Manufacturer in accord-
ance with its terms (except as enforcement of the same may be limited
by any applicable bankruptcy, reorganization, insolvency, moratorium
or other laws affecting the enforcement of creditors’ rights generally
from time to time in effect); provided that counsel for such Manufac-
turer in giving such opinion may rely as to matters of fact upon a
certificate of two senior officers of the Manufacturer;

(e) signed copies, addressed to the Trustee, of the opinions of
counsel required under Paragraphs 5(a) and (b) of the Purchase
Agreement;

(f) an opinion of counsel for the Lessee, dated the date of such
payment of Deposited Cash, addressed to the Trustee to the effect set
forth in Section 13 of the Lease and that the Trust Equipment has come
under and is subject to the Lease, in which opinion counsel may rely on
the opinion of counsel for the appropriate Manufacturer referred to in
subsection (d) above, and on the opinion of counsel for the Company
referred to in subparagraph (b) of Paragraph 5 of the Purchase
Agreement, as to the matters set forth therein insofar as they relate to
laws other than the laws of Canada or any Province or Territory
thereof;, and

(g) in the case of any Equipment not described in Schedule I
hereto an appropriate supplement hereto describing such Equipment
together with evidence of the recordation thereof pursuant to Section
6.02 hereof.

ARTICLE FOUR

LEASE OF TRUST EQUIPMENT TO THE COMPANY;
LIMITATION OF LIABILITY

SECTION 4.01. Lease of Trust Equipment. The Trustee does hereby
agree to let and lease to the Company, from and after the date of acceptance
thereof hereunder to the date of the stated maturity of the Long Term Trust
Certificates, each unit of the Trust Equipment.

SECTION 4.02. Equipment Automatically Subjected. As and when any
Equipment shall from time to time be accepted by the Company under the
applicable Manufacturing Agreement within the limitations described in the
first Whereas clause of this Agreement as evidenced by a Lessee’s Certificate
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of Acceptance referred to in Section 3.04(a) hereof, the same shall be
deemed accepted hereunder and shall, ipso facto and without further
instrument or lease or acceptance pass under and become subject to all the
terms and provisions hereof.

SECTION 4.03. General Limitation of Liability. Notwithstanding any
other provisions of this Agreement, including, without limitation, this Article
Four and Articles Five and Six hereof, and, notwithstanding any default or
breach by the Company of any of the terms hereof, it is understood and
agreed by the Trustee on behalf of itself and the holders of the Trust
Certificates that liability of the Company for all payments to be made by it
under and pursuant to this Agreement (other than the payments called for
by Section 3.03 hereof) shall not exceed an amount equal to, and shall be
payable only out of, the income and proceeds from the Trust Equipment,
provided, however, it is understood and agreed that the principal amount of
Interim Trust Certificates outstanding is to be refunded pursuant to Section
2.07 hereof. As used herein the term “income and proceeds from the Trust
Equipment” shall mean (i) if an Event of Default shall have occurred and
while it shall be continuing so much of the following amounts as are
indefeasibly received by the Company at any time after any such Event of
Default and during the continuance thereof: (a) all amounts of rental and
amounts in respect of Casualty Occurrences (as hereinafter defined in
Section 4.07 hereof) paid for or with respect to the Trust Equipment
pursuant to the Lease, (b) any and all payments or proceeds received by the
Company pursuant to clause (i) of subparagraph (b) of Section 9 of the
Lease or for or with respect to the Trust Equipment as the result of the sale,
lease or other disposition thereof, after deducting all costs and expenses of
such sale, lease or other disposition and (c¢) all amounts received by the
Company pursuant to Section 18 of the Lease; and (ii) at any other time
only that portion of the amounts referred to in the foregoing clauses (a),
(b) and (c) or otherwise payable to the Company pursuant to the Lease as
are indefeasibly received by the Company and as shall equal the rental
payments specified in Section 4.04 due and payable by the Company on the
date (or the next succeeding Business Day) such amounts received by the
Company were required to be paid to it pursuant to the Lease or as shall
equal any other payment (including payments in respect of Casualty
Occurrences) then due and payable under this Agreement (or due and
payable on such next succeeding Business Day); it being understood that
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“income and proceeds from the Trust Equipment” shall in no event include
amounts referred to in the foregoing clauses (a), (b) and (c¢) which were
received by the Company prior to the existence of such an Event of Default
which exceeded the amounts required to make the rental payments specified
in the first paragraph of Section 4.04 due and payable by the Company on
the date (or the next succeeding Business Day) on which amounts with
respect thereto received by the Company were required to be paid to it
pursuant to the Lease or which exceeded any other payments due and
payable under this Agreement at the time (or due and payable on such next
succeeding Business Day) such amounts were payable under the Lease. The
Trustee agrees on behalf of the holders of the Trust Certificates, that it will
not seek to obtain a judgment against the Company for an amount in excess
of the amounts payable by the Company pursuant to the limitations set forth
in this paragraph, and that if it does obtain such a judgment, it will,
accordingly, limit its execution of such judgment to such amount except as
provided in the next succeeding sentence. Subject to the first sentence of
Section 5.02 hereof, it is further specifically understood and agreed that
nothing contained herein limiting the liability of the Company shall
derogate from the right of the Trustee to proceed against the Trust
Equipment as provided herein or against the Lessee under the Lease, the
Assignment or the Consent (to the extent permitted by the Lease, the
Assignment or the Consent) for the full unpaid principal amount of the
Trust Certificates and interest thereon and all other payments due under this
Agreement.

SECTION 4.04. Rental Payments. The Company hereby accepts the lease
of all the Trust Equipment; and the Company covenants and agrees to cause
to be paid to the Trustee at the Corporate Trust Office (or, in the case of
taxes, to the proper taxing authority), in such coin or currency of the United
States of America as at the time payable shall be legal tender for the
payment of public and private debts, rental hereunder (in addition to the
advance rental required to be paid by it under Section 3.03 hereof) which
shall be sufficient to pay and discharge the following items, when and as the
same shall become due and payable (whether or not any of such items shall
become due and payable prior to the delivery and lease to the Company of
any of the Trust Equipment and notwithstanding that any of the Trust
Certificates shall have been acquired by the Company or any Affiliate of the
Company or shall not have been presented for payment):
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(1) from time to time upon demand of the Trustee an amount
equal to (a) any expenses incurred in connection with any purchase,
sale or redemption by the Trustee of Investments and (b) any loss of
principal (including interest accrued thereupon at the time of purchase)
incurred in connection therewith;

(2) from time to time upon demand of the Trustee any and all
taxes, assessments and governmental charges upon or on account of the
income or property of the trust, or upon or on account of this
Agreement, which the Trustee as such may be required to pay;

(3) (a) on the Cut-Off Date, an amount equal to interest at the
rate of interest payable on the Long Term Trust Certificates on the
amount, if any, prepaid to the holders of such Trust Certificates on said
date from the date or dates of the applicable Trust Certificates to the
Cut-Off Date, (b) except as provided in the foregoing clause (a), the
amounts of the interest payable on the Trust Certificates, when and as
the same shall become due and payable, and (c¢) interest, at the Penalty
Interest Rate per annum from the due date, upon the amount of any
instalments of interest or principal payable under this and the following
subparagraph which shall not be paid when due, to the extent legally
enforceable; and

_ (4) the instalments of principal on the Long Term Trust Certifi-
cates when and as the same shall become due and payable (whether
upon the date of maturity thereof or by declaration or otherwise).

Nothing herein or in the Trust Certificates contained shall be deemed to
impose on the Trustee or on the Company any obligation to pay to the
holder of any Trust Certificate any tax, assessment or governmental charge
required by any present or future law of the United States of America or any
state, county, municipality, or other taxing authority thereof to be paid in
behalf of, or withheld from the amount payable to, the holder of any Trust
Certificate. The Company shall not be required to cause to be paid any tax,
assessment or governmental charge pursuant to subparagraph (2) of this
Section 4.04 so long as it shall in good faith and by appropriate legal
proceedings contest the validity thereof, unless in the judgment of the
Trustee the rights or interests of the Trustee or of the holders of the Trust
Certificates may be materially endangered thereby.
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SEcTION 4.05. Termination of Lease. After all payments due or to
become due from the Company hereunder shall have been completed and
fully made to or for the account of the Trustee and the Company shall have
performed all of its other obligations hereunder, (1) any moneys remaining
in the hands of the Trustee after providing for all outstanding Trust
Certificates and after paying the expenses of the Trustee shall be paid to the
Company, (2) title to all the Trust Equipment shall be transferred to the
Company and (3) the Trustee shall execute for record in public offices, at
the expense of the Company, such instrument or instruments in writing as
reasonably shall be requested by the Company in order to make clear upon
public records the Company’s full title to all the Trust Equipment and the
Company’s full right, title and interest as Lessor under the Lease under the
laws of any jurisdiction.

SECTION 4.06. Marking of Trust Equipment. The Company agrees that
it will cause each unit of the Trust Equipment to be kept numbered with the
identifying number set forth in Schedule I hereto and will keep and maintain
plainly, distinctly, permanently and conspicuously marked on each side of
such unit in letters not less than an inch in height, the following words:

OWNED BY THE CONNECTICUT BANK AND TRUST COM-

PANY, ONE CONSTITUTION PLAZA, HARTFORD, CON-

NECTICUT 06115, AS TRUSTEE UNDER THE TERMS OF AN

EQUIPMENT TRUST AGREEMENT.

or other appropriate words designated by the Trustee, with appropriate
changes thereof and additions thereto as from time to time may be required
by law in order to protect the interests of the Trustee in such unit and the
rights of the Trustee under this Agreement. The Company will not place or
permit any unit of the Trust Equipment to be placed in operation or exercise
any control or dominion over the same until such words shall have been so
marked on both sides thereof and will replace or cause to be replaced
promptly any such words which may be removed, defaced or destroyed.
The Company will not permit the identifying number of any unit of the
Trust Equipment to be changed except in accordance with a statement of
new identifying numbers to be substituted therefor, which statement pre-
viously shall have been filed with the Trustee by the Company and filed,
recorded or deposited in all public offices where this Agreement will have
been filed, recorded or deposited.



24

Except as above provided, the Company will not allow the name of any
person, association or corporation to be placed on the units of the Trust
Equipment as a designation that might be interpreted as a claim of full legal
ownership; provided, however, that the Company may cause the Trust
Equipment to be lettered with the names, initials or other insignia custom-
arily used by the Lessee or any permitted sub-lessee on railroad equipment
used by it of the same or a similar type for convenience of identification of its
right to use the Trust Equipment under the Lease, and the Trust Equipment
may be lettered in an appropriate manner for convenience of identification
of the interest of the Company therein.

SECTION 4.07. Maintenance of Trust Equipment; Casualty Occurrences;
Annual Report. The Company agrees that it will maintain or cause to be
maintained and keep or cause to be kept all the Trust Equipment in good
order and repair (reasonable wear and tear excepted) at no cost or expense
to the Trustee, unless and until it becomes worn out, lost, stolen, destroyed
or damaged beyond economic repair, from any cause whatsoever or taken or
requisitioned by condemnation or otherwise (any such occurrence being
hereinafter called a Casualty Occurrence).

Whenever any unit of the Trust Equipment shall suffer a Casualty
Occurrence the Company shall, promptly after it is informed of a Casualty
Occurrence under the Lease, notify (or shall cause the Lessee to notify) the
Trustee in writing with respect thereto. On the Casualty Payment Date next
succeeding such notice by the Company (or, in the event such Casualty
Payment Date shall occur within 15 days after notice of such Casualty
Occurrence is given by the Company or the Lessee to the Trustee and the
Lessee exercises its option provided for in Section 6 of the Lease, on the
following Casualty Payment Date) the Company shall deposit with the
Trustee an amount in cash equal to the value of such unit as of such Casualty
Payment Date and, upon such payment, title to such unit shall be transferred
to the Company. The rights and remedies of the Trustee to enforce or to
recover any of the rental payments which are payable on such Casualty
Payment Date with respect to such unit shall not be affected by reason of
such Casualty Occurrence. For all purposes of this paragraph, value shall be
set forth in an Officer’s Certificate and shall be determined as follows and
the manner of such determination shall be set forth in such Officer’s
Certificate: - '
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The value of any unit of Trust Equipment having'suffered a
Casualty Occurrence shall be deemed to be the Percentage of Debt of
the Cost thereof as theretofore certified to the Trustee, less an amount
equal to the aggregate of payments of rental theretofore made pursuant
to Section 4.04(4) applicable to such unit. Rentals paid pursuant to
Section 4.04(4) shall be deemed to be applied pro rata to each unit on
each Payment Date in the same proportion as the Cost of such unit
bears to the aggregate Cost of all units of Trust Equipment hereunder
on such date.

Cash deposited with the Trustee pursuant to this Section 4.07 shall be
applied to the pro rata prepayment on such date of each instalment of
principal remaining unpaid on the Trust Certificates (in proportion to the
principal amount represented by each such instalment), each of the holders
of the Trust Certificates to share proportionately in such prepayment
according to the unpaid principal amount represented by each holder of
Trust Certificates. The Company will promptly furnish to the Trustee and
the Trustee will forward to each of the holders of outstanding Trust
Certificates a revised schedule of payments of principal and interest
thereafter to be made calculated as provided in Section 2.02.

On or before the Reporting Date in each year, commencing with the
year immediately following the date of this Agreement, the Company will
furnish or cause to be furnished to the Trustee, in such number of
counterparts or copies as may reasonably be requested, an accurate state-
ment ( 1) showing as of the preceding December 31, the amount, description
and numbers of all units of the Trust Equipment that may have suffered a
Casualty Occurrence whether by accident or otherwise during the preceding
calendar year (or since the date of this Agreement in the case of the first
such statement), and such other information regarding the condition and
state of repair of Trust Equipment as the Trustee may reasonably request,
(2) identifying the units of Trust Equipment then subject to the Lease, and
(3) stating that, in the case of all units of Trust Equipment repaired or
repainted during the period covered by such statement, the markings
required by Section 4.06 have been preserved or replaced.

SECTION 4.08. Possession of Trust Equipment. So long as the Company
shall not be in default under this Agreement, the Company shall be entitled
to the possession and use of the Trust Equipment and also to enter into the
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Lease which shall be subject and subordinate to this Agreement (except as
provided in the first sentence of Section 5.02 hereof) and to permit the Trust
Equipment to be used as provided therein; provided, however, that the Lease
shall forthwith be assigned to the Trustee as security for the obligations of
the Company hereunder pursuant to the Assignment.

The Company may assign and transfer any or all of its rights under this
Agreement and/or any or all of its rights to any of the Trust Equipment only
in the event that the Company obtains the prior written consent thereto of
the holders of all the Trust Certificates then outstanding; provided, however,
nothing in this paragraph shall prevent the Company from resigning as
Owner Trustee under the Owner Trust Agreement as provided therein.

SECTION 4.09. Compliance With Laws and Rules; Additions; Indemnity.
The Company covenants and agrees to comply in all respects with all laws of
the jurisdictions in which operations involving any unit of the Trust
Equipment may extend, with the Interchange Rules of the Association of
American Railroads, if applicable, and with all lawful rules of any legisla-
tive, executive, administrative or judicial body or officer exercising any
power or jurisdiction over any unit of the Trust Equipment, to the extent
such laws and rules affect the operations or use of such unit; and the
Company agrees to cause to be indemnified and held harmless the Trustee
from any and all liabilities that may arise from any infringement or violation
of any such laws or rules by the Company, or the Company’s employees, or
any other person. In the event that such laws or rules require the alteration
of any such unit of the Trust Equipment, the Company will cause such unit
to be conformed therewith and will cause the same to be maintained in
proper condition or operation under such laws and rules; provided, however,
that the Company or the Lessee may in good faith contest the validity or
application of any such law or rule, in any reasonable manner which does
not in the opinion of the Trustee adversely affect the property or rights of the
Trustee or of the holders of the Trust Certificates hereunder.

Any and all additions to any unit of the Trust Equipment and any and
all parts installed on or replacements made thereto by the Company or the
Lessee shall be considered accessions to such unit (except such as can be
removed without damage to and without impairing the originally intended
function or use of such unit and without cost or expense to the Trustee) and
the same shall immediately be vested in the Trustee.
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The Company agrees to cause to be indemnified and held harmless the
Trustee against any charge or claim made against the Trustee, and against
any expense, loss or liability (including but not limited to counsel fees and
expenses, patent liabilities, penalties and interest) which the Trustee may
incur in any manner by reason of issuing the Trust Certificates or of entering
into or performing this Agreement or any of the instruments referred to
herein or contemplated hereby or which may arise in any manner out of the
ownership of any unit of the Trust Equipment while subject to this
Agreement, and to cause to be indemnified and held harmlesss the Trustee
against any charge, claim, expense, loss or liability on account of any
accident in connection with the operation, use, condition, possession or
storage of such unit of the Trust Equipment resulting in damage to property
or injury or death to any person. The indemnities contained in this
paragraph shall survive payment of all other obligations under this Agree-
ment or the termination of this Agreement.

SEcTION 4.10. Taxes. All payments to be made by the Company
hereunder will be free of expense to the Trustee for collection or other
charges and will be free of expense to the Trustee with respect to the amount
of any local, state, provincial or federal Canadian or United States or
Mexican taxes (other than net income, gross receipts, excess profits and
similar taxes imposed on the Trustee in connection with the execution of its
duties under this Agreement), assessments or license fees (and any charges,
fines or penalties in connection therewith) (hereinafter called “imposi-
tions™) hereafter levied or imposed upon or in connection with or measured
by this Agreement or any of the instruments or agreements referred to herein
or contemplated hereby or any sale, rental, use, payment, shipment, delivery
or transfer of title under the terms hereof, all of which impositions the
Company agrees to cause to be paid on demand in addition to the payments
to be made by it provided for herein. The Company will also cause to be
paid promptly all impositions which may be imposed upon any unit of the
Trust Equipment or for the use or operation thereof or upon the earnings
arising therefrom or upon the Trustee solely by reason of its interest therein,
and any and all impositions upon or on account of the trust created by this
Agreement, or the instruments or agreements referred to herein or con-
templated hereby, and will cause to be kept at all times all and every part of
such unit free and clear of all impositions which might in any way affect the
interest of the Trustee or result in a lien upon or encumbrance upon such
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unit and will supply the Trustee with a receipt or other evidence of such
payment satisfactory to the Trustee; provided, however, that the Company
shall be under no obligation to pay any impositions so long as it or the
Lessee is contesting in good faith and by appropriate legal proceedings such
impositions and the non-payment thereof does not, in the opinion of the
Trustee, adversely affect the property or rights of the Trustee hereunder. If
any impositions shall have been charged or levied against the Trustee
directly and paid by the Trustee, the Company shall reimburse the Trustee,
on presentation of invoice therefor; provided, however, that the Company
shall not be obligated to reimburse the Trustee for any impositions so paid
unless the Trustee shall have been in the opinion of its counsel legally liable
with respect thereto, or unless the Company shall have approved the
payment thereof.

In the event any reports with respect to impositions are required to be
made on the basis of individual units of the Trust Equipment the Company
will either make or cause to be made such reports in such manner as to show
the interest of the Trustee in such units or will notify the Trustee of such
requirement and will make or cause to be made such reports in such manner
as shall be satisfactory to the Trustee.

In the event that, during the continuance of this Agreement, the
Company becomes liable for the payment or reimbursement of any imposi-
tions, pursuant to this Section 4.10, such liability shall continue, notwith-
standing the expiration of the term of this Agreement, until all such
impositions are paid or reimbursed by the Company.

ARTICLE FIVE
EVENTS OF DEFAULT AND REMEDIES

SECTION 5.01. Events of Default. The Company covenants and agrees
that in case (without regard to any limitation of liability contained in Section
4.03 hereof):

(a) the Company shall fail to pay any part of the rentals payable
hereunder for more than 15 days after the same shall have become due
and payable, or

(b) the Company shall make or suffer any unauthorized assign-
ment or transfer of its rights hereunder or under the Lease, or

(¢) the Company shall, for more than 35 days after the Trustee
shall have demanded in writing performance thereof, fail or refuse to
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comply with any other of the terms and covenants hereof on its part to
be kept and performed, or to make provision satisfactory to the Trustee
for such compliance, or

(d) a decree or order shall have been entered by a court of
competent jurisdiction adjudging the Company bankrupt or insolvent
or approving as properly filed a petition seeking reorganization or
arrangement of the Company under any law relating to bankruptcy or
insolvency, or appointing a receiver for the Trust Equipment or
decreeing or ordering the winding up or liquidation of the affairs of the
Company, and any such decree or order shall remain in force undis-
charged and unstayed for a period of 60 days, or

(e) the Company shall institute proceedings to be adjudicated
bankrupt or insolvent or shall consent to the institution of bankruptcy or
insolvency proceedings against it or shall file a petition or answer or
consent seeking reorganization or relief under any law relating to
bankruptcy or insolvency or shall consent to the filing of any such
petition or shall consent to the appointment of a receiver for the Trust
Equipment or shall make an assignment for the benefit of creditors or
shall admit in writing its inability to pay its debts generally as they
become due, or action shall be taken by the Company in furtherance of
any of the aforesaid purposes, or

(f) an event of default shall occur under Section 9 of the Lease or
Section 9 of the Other Leases,

(g) the Lessee shall default in the observance or performance of
any of the covenants and agreements on its part contained in the Lease
or the Other Leases (other than those relating to payment of any part of
the rental provided in Section 2 thereof) and such default shall continue
for 35 days after the Trustee shall have demanded in writing perform-
ance thereof unless during such 35-day period the Company shall have
cured or caused to be cured such default, or

(h) an Event of Default shall occur under Article Five of the Other
Equipment Trust Agreements,

then, in any such case (herein sometimes called an Event of Default), if the
same shall then be continuing, the Trustee in its discretion may, and upon
the written request of the holders of not less than 50% in principal amount of
the then outstanding Trust Certificates shall, by notice in writing delivered to
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the Company, declare to be due and payable forthwith the entire amount of
the rentals (except rentals required for the payment of interest accruing after
the date of such declaration) payable by the Company as set forth in Section
4.04 and not theretofore paid. Thereupon the entire amount of such rentals
shall forthwith become and shall be due and payable immediately without
further demand, together with interest at the Penalty Interest Rate to the
extent legally enforceable, on any portion thereof overdue.

In case one or more Events of Default shall happen, and if the same
shall then be continuing, the Trustee in its discretion also may, and upon the
written request of the holders of not less than 50% in principal amount of the
then outstanding Trust Certificates shall, by notice in writing delivered to the
Company, declare the principal of all the Trust Certificates then outstanding
to be due and payable, and thereupon the same shall become and be
immediately due and payable.

In case the Company shall fail to pay any instalment of rental payable
pursuant to Section 4.04(3) or (4) when and as the same shall have become
due and payable hereunder, and such default shall have continued for a
period of 15 days, the Trustee, in its own name and as trustee of an express
trust, shall be entitled and empowered to institute any action or proceedings
at law or in equity for the collection of the rentals so due and unpaid, and
may prosecute any such action or proceedings to judgment or final decree,
and may enforce judgment or final decree against the Company and collect
in the manner provided by law out of the property of the Company
wherever situated the moneys adjudged or decreed to be payable.

In case there shall be pending proceedings for the bankruptcy or for the
reorganization of the Company, or in case a receiver or trustee shall have
been appointed for the Trust Equipment, or in case of any other judicial
proceedings relative to the Company or the Trust Equipment, the Trustee,
irrespective of whether the rental payments hereunder or the principal of the
Trust Certificates shall then be due and payable as herein or therein
expressed whether by declaration or otherwise and ‘irrespective of whether
the Trustee shall have made any demand or declaration pursuant to the
provisions of this Section, shall be entitled and empowered, by intervention
in such proceedings or otherwise, to file and prove a claim or claims for the
entire amount of the rentals (except rentals required for the payment of
interest accruing after the date of such declaration), and to file such other
papers or documents as may be necessary or advisable in order to have the



- L

«“""—.‘;“"‘"‘. i
ST ]

31

claims of the Trustee (including any claim for reasonable compensation to
the Trustee, its agents, attorneys and counsel, and for reimbursement of all
expenses and liabilities incurred, and all advances made, by the Trustee
except as a result of its gross negligence or wilful misconduct) and of the
holders of the Trust Certificates allowed in such proceedings and to collect
and receive any moneys or other property payable or deliverable on any
such claims, and to distribute all amounts received with respect to the claims
of the holders of the Trust Certificates and of the Trustee on their behalf:
and any receiver, assignee or trustee in bankruptcy or reorganization is
hereby authorized by each of the holders of the Trust Certificates to make
payments to the Trustee, and, in the event that the Trustee shall consent to
the making of payments directly to the holders of the Trust Certificates, to
pay to the Trustee such amount as shall be sufficient to cover reasonable
compensation to the Trustee, its agents, attorneys and counsel, and all other
expenses and liabilities incurred, and all advances made, by the Trustee
except as a result of its gross negligence or wilful misconduct.

All rights of action and rights to assert claims under this Agreement, or
under any of the Trust Certificates, may be enforced by the Trustee without
the possession of any of the Trust Certificates or the production thereof on
any trial or other proceedings relative thereto, and any such action or
proceedings instituted by the Trustee shall be brought in its own name as
trustee of an express trust, and any recovery of judgment shall be for the
ratable benefit of the holders of the Trust Certificates. In any proceedings
brought by the Trustee (and also any proceedings involving the inter-
pretation of any provision of this Agreement to which the Trustee shall be a
party) the Trustee shall be held to represent all the holders of the Trust
Certificates, and it shall not be necessary to make any holders of the Trust
Certificates parties to such proceedings.

SECTION 5.02. Remedies. Neither the Trustee nor the Company shall
have the right to terminate or impair the Lessee’s possession or use of Trust
Equipment subject to the Lease so long as the Lessee shall not be in default
under the Lease. Subject to the preceding sentence, which qualifies this
entire Agreement, upon the happening of any Event of Default the Trustee
may by its agents enter upon the premises of the person having possession of
the Trust Equipment and take possession of all or any part of the Trust
Equipment and withdraw the same from said premises, retaining all
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payments which up to that time may have been made on account of rental
for the Trust Equipment and otherwise, and shall be entitled to collect,
receive and retain all unpaid per diem, mileage or other charges of any kind
earned by the Trust Equipment or any part thereof, and may lease or
otherwise contract for the use of the Trust Equipment or any part thereof; or
the Trustee may with or without retaking possession (but only after
declaring due and payable the entire amount of rentals payable by the
Company and the principal of all the outstanding Trust Certificates, as
provided in Section 5.01) sell the Trust Equipment or any part thereof, free
from any and all claims of the Company at law or in equity, in one lot and as
an entirety or in separate lots, at public or private sale, for cash or upon
credit, or for part cash and part credit, in its discretion, and may proceed
otherwise to enforce its rights and the rights of the holders of then
outstanding Trust Certificates, all subject to any mandatory requirements of
law applicable hereto. Upon any such sale, the Trustee itself may bid for the
property offered for sale or any part thereof. Any such sale may be held or
conducted at such place and at such time as the Trustee may specify, or as
may be required by law, and without gathering at the place of sale the Trust
Equipment to be sold, and in general in such manner as the Trustee may
determine, but so that the Company may and shall have a reasonable
opportunity to bid at any such sale. After the Trustee has fully exercised its
remedies hereunder, the Company shall cease to have any rights or remedies
in respect of the Trust Equipment hereunder, and all such rights and
remedies shall be deemed thenceforth to have been waived and surrendered
by the Company, and no payments theretofore made by the Company for
the rent or use of the Trust Equipment or any of it shall give to the Company
any legal or equitable interest or title in or to the Trust Equipment or any of
it or any cause or right of action at law or in equity in respect of the Trust
Equipment against the Trustee or the holders of Trust Certificates here-
under. No such taking possession, withdrawal, lease or sale of the Trust
Equipment by the Trustee shall be a bar to the recovery by the Trustee from
the Company of rentals then or thereafter due and payable, or of principal
and interest in respect of the Trust Certificates, and the Company shall be
and remain liable for the same until such sums have been realized as, with
the proceeds of the lease or sale of the Trust Equipment, shall be sufficient
for the discharge and payment in full of all the obligations of the Company
under this Agreement (other than interest not then accrued ), whether or not
they shall have then matured.
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SECTION 5.03. Application of Proceeds. If the Trustee shall exercise any
of the powers conferred upon it by Sections 5.01 and 5.02, all payments
made by the Company to the Trustee and the proceeds of any judgment
collected from the Company by the Trustee, and the proceeds of every sale
or lease by the Trustee of any of the Trust Equipment, together with, any
other sums which may then be held by the Trustee under any of the
provisions hereof (other than sums held in trust for the payment of specific
Trust Certificates or a part thereof, or interest thereon) shall be applied by
the Trustee to the payment, in the following order of priority, (a) of all
proper charges, expenses or advances made or incurred by the Trustee in
accordance with the provisions of this Agreement and (b) of the interest
then due, with interest on overdue interest at the rate of the Penalty Interest
Rate per annum to the extent legally enforceable, and of the principal of all
the outstanding Trust Certificates, with interest thereon at the rate of the
Penalty Interest Rate per annum to the extent legally enforceable from the
date of default, whether such Trust Certificates shall have then matured by
their terms or not, all such payments to be in full if such proceeds shall be
sufficient, and if not sufficient, then pro rata without preference between
principal and interest.

After all such payments shall have been made in full, the interests of the
Trustee to any of the Trust Equipment remaining unsold shall be conveyed
by the Trustee to the Company free from any further liabilities or obliga-
tions to the Trustee hereunder. If after applying all such sums of money
realized by the Trustee as aforesaid there shall remain any amount due to
the Trustee under the provisions hereof (hereinafter called the Deficiency)
the Company agrees to pay the amount of the Deficiency to the Trustee,
upon demand; and if the Company shall fail to pay the Deficiency, the
Trustee may bring suit therefor and shall be entitled to recover judgment
therefor against the Company, subject to the limitations of Section 4.03
hereof. If after applying as aforesaid the sums of money realized by the
Trustee there shall remain a surplus in the possession of the Trustee, such
surplus shall be paid to the Company.

SECTION 5.04. Waivers of Default. Prior to the declaration of the
acceleration of the maturity of the rentals and of the maturity of all the Trust
Certificates as provided in Section 5.01, the holders of a majority in
aggregate principal amount of the Trust Certificates at the time outstanding
may on behalf of the holders of all the Trust Certificates waive any past
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default and its consequences, except a default in the payment of any
instalment of rental payable pursuant to Section 4.04(3) or (4), but no such
waiver shall extend to or affect any subsequent default or impair any right
consequent thereon.

If at any time after the principal of all the Trust Certificates shall have
been declared and become due and payable or if at any time after the entire.
amount of rentals shall have been declared and become due and payable, all
as provided in Section 5.01, but before the final stated maturity date of the
Long Term Trust Certificates all arrears of rent (with interest at the rate of
the Penalty Interest Rate per annum upon any overdue instalments, to the
extent legally enforceable), all expenses of the trust occasioned by the
Company’s default, and all other sums which shall have become due and
payable by the Company hereunder (otherwise than by such declaration or
declarations) shall be paid by the Company before any sale or lease by the
Trustee of any of the Trust Equipment (or the making of any agreement for
such sale or lease ), and every other default shall be made good or secured to
the satisfaction of the Trustee, or provision deemed by the Trustee to be
adequate shall be made therefor, then, and in every such case, the Trustee, if
so requested by the holders of a majority in principal amount of the Trust
Certificates then outstanding, shall by written notice to the Company waive
the default by reason of which there shall have been such declaration or
declarations and the consequences of such default, but no such waiver shall
extend to or affect any subsequent default or impair any right consequent
thereon.

SECTION 5.05. Obligations of Company Not Affected by Remedies. No
retaking of possession of the Trust Equipment by the Trustee, or any
withdrawal, lease or sale thereof, nor any action or failure or omission to act
against the Company or in respect of the Trust Equipment, on the part of the
Trustee or on the part of the holder of any Trust Certificate, nor any delay or
indulgence granted to the Company by the Trustee or by any such holder,
shall affect the obligations of the Company hereunder.

The Company hereby waives presentation and demand in respect of
any of the Trust Certificates and waives notice of presentation, of demand
and of any default in the payment of the principal of and interest on the
Trust Certificates.

SECTION 5.06. Company to Deliver Trust Equipment to Trustee. In case
the Trustee shall rightfully demand possession of any of the Trust Equip-
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ment in pursuance of this Agreement, the Company will, at its own expense,
promptly cause such Trust Equipment to be placed on such storage tracks of
the Lessee as shall reasonably be designated by the Trustee and will there
deliver or cause to be delivered the same to the Trustee; or, at the option of
the Trustee, the Trustee may keep such Trust Equipment, at the expense of
the Company, on any lines of railroad of the Lessee or premises of the
Lessee approved by the Trustee until the Trustee shall have leased, sold or
otherwise disposed of the same subject to the limitations set forth in Section
10 of the Lease. The performance of the foregoing covenant is of the
essence of this Agreement and upon application to any court having
jurisdiction in the premises, the Trustee shall be entitled to a decree against
the Company requiring the specific performance thereof.

SECTION 5.07. Trustee to Give Notice of Default. The Trustee shall give
to the holders of the Trust Certificates notice of each default hereunder
known to the Trustee, within 30 days after it has actual knowledge of the
same, unless remedied or cured before the giving of such notice.

SECTION 5.08. Control by Holders of Trust Certificates. The holders of a
majority in aggregate principal amount of the then outstanding Trust
Certificates, by an instrument or instruments in writing executed and
delivered to the Trustee, shall have the right to direct the time, method and
place of conducting any proceeding for any remedy available to the Trustee,
or exercising any trust or power conferred on the Trustee; provided, however,
that the Trustee shall have the right to decline to follow any such direction if
the Trustee shall be advised by counsel that the action so directed may not
lawfully be taken. '

SECTION 5.09. Remedies Cumulative; Subject to Mandatory Require-
ments of Law. The remedies in this Agreement provided in favor of the
Trustee and the holders of the Trust Certificates, or any of them, shall not be
deemed exclusive, but shall be cumulative, and shall be in addition to all
other remedies in their favor existing at law or in equity; and such remedies
so provided in this Agreement shall be subject in all respects to any
mandatory requirements of law at the time applicable thereto, to the extent
such requirements may not be waived on the part of the Company.

SECTION 5.10. Transfer of Trust Certificates to the Company. At any
time after the occurrence and during the continuation of an Event of Default
hereunder, which is also an Event of Default under the Lease, and upon
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request of the Company made to each holder of an outstanding Trust
Certificate, each holder of a Trust Certificate agrees that, unless the holders
of a majority in aggregate principal amount of the Trust Certificates shall
have waived such Event of Default, it will, upon receipt from the Company
of an amount equal to the aggregate unpaid principal of and accrued interest
on all Trust Certificates then held by such holder plus all other sums then
due and payable to such holder hereunder or under such Trust Certificates,
forthwith sell, assign, transfer and convey to the Company all of the right,
title and interest of such holder in and to the Trust Equipment, this
Agreement, all Trust Certificates then held by such holder, the Purchase
Agreement, the Lease, the Assignment and the Consent. If the Company
shall request, such holder will comply with all the provisions of Section 2.05
to enable new Trust Certificates to be issued to the Company in such
denominations as the Company shall request. All charges and expenses
required pursuant to Section 2.05 in connection with the issuance of any new
Trust Certificates shall be borne by the Company. In the event that the
Company shall have acquired all the Trust Certificates in the manner
contemplated by this Section and all amounts owing to the Trustee pursuant
to this Agreement shall have been paid, the Trustee shall not exercise any
remedies under this' Agreement, the Assignment or the Lease without the
approval of the Company.

ARTICLE SIX
ADDITIONAL COVENANTS AND AGREEMENTS BY THE COMPANY

SecTION 6.01. Discharge of Liens. The Company covenants and agrees
that it will cause to be paid and discharged, or make adequate provision for
the satisfaction or discharge of, any debt, tax, charge, assessment, obligation
or claim which if unpaid might become a lien, charge or encumbrance upon
or against any of the Trust Equipment ranking prior to or pari passu with the
interests of the Trustee; but this provision shall not require the payment of
any such debt, tax, charge, assessment, obligation or claim so long as the
validity thereof shall be contested in good faith and by appropriate legal
proceedings, provided that such contest will not adversely affect the rights or
interests of the Trustee or the holders of the Trust Certificates and the
Company and the Lessee shall have furnished the Trustee with an Opinion
of Counsel to such effect.

SECTION 6.02. Recording. The Company will, at its own expense,
promptly after the execution and delivery of this Agreement, the Lease and
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the Assignment (including the Consent) and each supplement or amend-
ment hereto or thereto, respectively, cause the same to be duly filed and
recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act and deposited with the Registrar
General of Canada (notice of such deposit to be forthwith thereafter given
in the Canada Gazette) pursuant to Section 86 of the Railway Act of
Canada. The Company will, at its own expense, from time to time, do and
perform any other act and will execute, acknowledge, deliver, file, register,
record and deposit (and will refile, reregister, rerecord or redeposit when-
ever required) any and all further instruments required by law and
reasonably requested by the Trustee, for the purpose of proper protection, to
the satisfaction of the Trustee, of the title of the Trustee to the Trust
Equipment and the rights of the holders of the Trust Certificates or for the
purpose of carrying out the intention of this Agreement; provided, however,
that the Company will not be required to file, record or deposit this
Agreement in Canada other than with the Registrar General of Canada.

SEcTION 6.03. Further Assurances. The Company convenants and
agrees from time to time at its expense to do all such acts and execute all
such instruments of further assurance as it shall be reasonably requested by
the Trustee to do or execute for the purpose of fully carrying out and
effectuating this Agreement and the intent hereof.

ARTICLE SEVEN

CONCERNING THE HOLDERS OF TRUST CERTIFICATES; AMENDMENTS

SECTION 7.01. Evidence of Action Taken by Holders of Trust Certifi-
cates. Whenever in this Agreement it is provided that the holders of a
specified percentage in aggregate principal amount of the Trust Certificates
may take any action (including the making of any demand or request, the
giving of any notice, consent or waiver or the taking of any other action ), the
fact that at the time of taking any such action the holders of such specified
percentage have joined therein may be evidenced by any instrument or any
number of instruments of similar tenor executed by holders of Trust
Certificates in person or by agent or proxy appointed in writing.
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SEcTION 7.02. Proof of Execution of Instruments and of Holding of
Trust Certificates. Proof of the execution of any instrument by a holder of
Trust Certificates or his agent or proxy and proof of the holding by any
person of any of the Trust Certificates shall be sufficient if made in the
following manner: ‘

The fact and date of the execution by any such person of any instrument
may be proved by the certificate of any notary public or other officer of any
Jurisdiction within the United States authorized to take acknowledgments of
deeds to be recorded in such jurisdiction that the person executing such
instrument acknowledged to him the execution thereof, or by an affidavit of
a witness to such execution sworn to before any such notary or other such
officer or in any other manner which the Trustee deems sufficient. '

The ownership of Trust Certificates and the unpaid principal amount
thereof may be proved by the register of such Certificates or by a certificate
of the Trustee.

SecTiON 7.03. Trust Certificates Owned by Company. In determining
whether the holders of the requisite principal amount of the Trust Certifi-
cates have concurred in any direction, request or consent under this
Agreement, Trust Certificates (other than those acquired by the Company in
the manner required by Section 5.10) which are owned by the Company,
the Lessee or by an Affiliate of the Company or the Lessee shall (unless all
of the Trust Certificates are so owned) be disregarded, except that for the
purpose of determining whether the Trustee shall be protected in relying on
any such direction, request or consent, only Trust Certificates which the
Trustee actually knows are so owned shall be disregarded.

SECTION 7.04. Right of Revocation of Action Taken. At any time prior
to (but not after) the evidencing to the Trustee, as provided in Section 7.01,
of the taking of any action by the holders of the percentage in aggregate
principal amount of the Trust Certificates specified in this Agreement in
connection with such action, any holder of a Trust Certificate the serial
number of which is shown by the evidence to be included in the Trust
Certificates the holders of which have consented to such action may, by
filing written notice with the Trustee at its Corporate Trust Office and upon
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proof of holding as provided in Section 7.02, revoke such action in so far as
concerns such Trust Certificate. Except as aforesaid, any such action taken
by the holder of any Trust Certificate shall be conclusive and binding upon
such holder and upon all future holders and owners of such Trust Certificate
and of any Trust Certificate issued in exchange or substitution therefor,
irrespective of whether or not any notation in regard thereto is made upon
such Trust Certificate. Any action taken by the holders of the percentage in
aggregate principal amount of the Trust Certificates specified in this
Agreement in connection with such action shall be conclusive and binding
upon the Company, the Trustee and the holders of all the Trust Certificates.

SECTION 7.05. Supplemental Indentures. Without the consent of the
holders of any of the Trust Certificates, the Trustee, at any time and from
time to time, may, with the consent of the Company, enter into one or more
indentures supplemental hereto or to the Lease, in form satisfactory to the
Trustee, to cure any ambiguity, to correct or supplement any provision
herein which may be inconsistent with any other provision herein, or to
extend the Cut-Off Date, the Equipment Delivery Date and the Investment
Payment Date to July 1, 1974, to add additional Equipment to this
Agreement previously covered by one or more of the Other Equipment Trust
Agreements and to make the necessary adjustments in the Lease in respect
thereof or to make any other provisions with respect to matters or questions
arising under this Agreement or the Lease which shall not be inconsistent
with the provisions of this Agreement or the Lease, provided such action
shall not adversely affect the interests of the holders of the Trust Certificates
hereunder or under the Lease.

With the written consent of the holders of not less than 66%% in
principal amount of the outstanding Trust Certificates, the Trustee may enter
into an indenture or indentures supplement hereto or the Lease for the
purpose of adding any provisions to or changing in any manner or
eliminating any of the provisions of this Agreement or the Lease or of
modifying in any manner the rights of the holders of the Trust Certificates
under this Agreement or the Lease; provided, however, that no such
supplemental indenture shall, without the consent of the holder of each
outstanding Trust Certificate affected thereby:

(1) change the stated maturity of the principal of or any instalment
of interest on (or the rentals payable in respect thereof), or the coin or
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currency in which, any Trust Certificate or the interest thereon (or the
rentals payable in respect thereof) is payable, or impair the right to
institute suit for the enforcement of any such payment on or after the
stated maturity thereof (or, in the case of prepayment, on or after the
prepayment date ); or

(2) release any Equipment from this Agreement, which has been
accepted and settled for under Article Three hereof, otherwise than as
specifically contemplated by the provisions hereof or of the Purchase
Agreement; or

(3) reduce the percentage in principal amount of the outstanding
Trust Certificates, the consent of whose holders is required for any such
supplemental indenture or the consent of whose holders is required for
any waiver or other action provided for in this Agreement; or

(4) modify any of the provisions of this Section 7.05.

ARTICLE EIGHT
THE TRUSTEE

SecTiON 8.01. Acceptance of Trust. The Trustee hereby accepts the
trust imposed upon it by this Agreement, and covenants and agrees to
perform the same as herein expressed.

SECTION 8.02. Duties and Responsibilities of the Trustee. In case an
Event of Default has occurred which has not been cured and of which the
Trustee has knowledge, the Trustee shall exercise such of the rights and
powers vested in it by this Agreement and use the same degree of care and
skill in its exercise as a prudent man would exercise or use under the
circumstances in the conduct of his own affairs.

No provision of this Agreement shall be construed to relieve the Trustee
from liability for its own grossly negligent action, its own grossly neghgent
failure to act, or its own wilful misconduct, except that

(a) prior to the occurrence of an Event of Default and after the
curing of all Events of Default which have occurred:

(1) the duties and obligations of the Trustee shall be determined
solely by the express provisions of this Agreement, and the Trustee
shall not be liable except for the performance of such duties and
obligations as are specifically set forth in this Agreement, and no
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implied covenants or obligations shall be read into this Agreement
against the Trustee; and

(2) in the absence of bad faith on the part of the Trustee, the
Trustee may conclusively rely, as to the truth of the statements and
the carrectness of the opinions expressed therein, upon any certifi-
cates or opinions furnished to the Trustee and conforming to the
requirements - of this Agreement; but in the case of any such
certificates or opinions which by any provision hereof are specifically
required to be furnished to the Trustee, the Trustee shall be under a
duty to examine the same to determine whether or not they conform
to the requirements of this Agreement;

(b) the Trustee shall not be liable for any error of judgment made
by it in good faith, unless it shall be proved that the Trustee was grossly
negligent in ascertaining the pertinent facts or that its action or inaction
was contrary to the express provisions of this Agreement;

(c) the Trustee shall not be liable with respect to any action taken
or omitted to be taken by it in good faith in accordance with the
direction of the holders of a majority in aggregate principal amount of
the then outstanding Trust Certificates relating to the time, method and
place of conducting any proceeding for any remedy available to the
Trustee or exercising any trust or power conferred upon the Trustee
under this Agreement;

(d) the Trustee may rely and shall be protected in acting or
refraining from acting upon any resolution, certificate, statement,
instrument, opinion, report, notice, request, consent, order, Trust
Certificate, guaranty or other paper or document reasonably believed
by it to be genuine and to have been signed or presented by the proper
party or parties;

(e) the Trustee may consult with counsel, and any Opinion of
Counsel shall be full and complete authorization and protection in
respect of any action taken or suffered by it hereunder in good faith and
in accordance with such Opinion of Counsel and not contrary to any
express provision of this Agreement;

(f) the Trustee shall be under no obligation to exercise any of the
rights or powers vested in it by this Agreement at the request, order or
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direction of any of the holders of the Trust Certificates, pursuant to the
provisions of this Agreement, unless such holders shall have offered to
the Trustee reasonable security or indemnity against the costs, expenses
and liabilities which might be incurred therein or thereby; and

(g) the Trustee shall not be liable for any action taken by it in
good faith and reasonably believed by it to be authorized or within the
discretion or rights or powers conferred upon it by this Agreement.

SECTION 8.03. Application of Rentals; Responsibility of Trustee. The
Trustee covenants and agrees to apply the rentals received by it under
Section 4.04 when and as the same shall be received, and to the extent that
such rentals shall be sufficient therefor, for the purposes specified in Section
4.04.

The Trustee shall not be required to undertake any act or duty in the
way of insuring, taking care of or taking possession of the Trust Equipment
or to undertake any other act or duty under this Agreement unti] fully
indemnified to its satisfaction by the Company or by one or more of the
holders of the Trust Certificates against all liability and expenses; and the
Trustee shall not be responsible for the filing or recording, required under
Section 6.02 of this Agreement or of any supplement or amendment hereto
or statement of new identifying numbers.

Other than as provided in Section 3.04 hereof, the Trustee has not
received and is not expected to receive any assurance as to the validity or
perfection under Canadian law of the title to the Trust Equipment sold,
assigned and transferred to it pursuant to Section 3.01 hereof as to the
protection of its rights hereunder in Canada, and the Trustee shall have no
responsibility with respect to such title or the protection of such rights in
Canada.

SECTION 8.04. Funds May be Held by Trustee. Any money at any time
paid to or held by the Trustee hereunder until paid out or invested by the
Trustee as herein provided need not be segregated in any manner except to
the extent required by law and may be carried by the Trustee on deposit
with its general banking department, and the Trustee shall not be liable for
any interest thereon.

At any time, and from time to time, if at the time no Event of Default
shall have occurred and be continuing, the Trustee, on the written or
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telegraphic request of the Lessee, shall invest and reinvest any Deposited
Cash held by it in Investments, at such prices, including any premium and
accrued interest, as set forth in such request, such Investments to be held by
the Trustee in trust for the benefit of the holders of the Trust Certificates.

The Trustee shall, on Request, in the event funds are required in
connection with a settlement for Trust Equipment pursuant to Section 3.02
or in the event funds are required for the prepayment of the Trust
Certificates pursuant to Section 3.01 or 4.07, sell such Investments, or any
portion thereof, and restore to Deposited Cash the proceeds of any such sale
up to the amount paid for such Investments, including any accrued interest.

The Trustee shall restore to Deposited Cash, out of rentals received by
it for that purpose under the provisions of Section 4.04( 1), an amount equal
to any expenses incurred in connection with any purchase, sale or redemp-
tion of Investments and also an amount equal to any loss of principal
(including interest accrued thereupon at the time of purchase) incurred in
connection with any such purchase, sale or redemption.

Any interest (in excess of accrued interest paid from Deposited Cash
held hereunder at the time of purchase) or other profit which may be
realized from any sale or redemption of Investments and held by the Trustee
shall be paid to the Lessee, as a third-party beneficiary of the Trustee’s
" agreement under this paragraph, on the Investment Payment Date, provided
that the Company is not in default hereunder and the Lessee is not in default
under the Lease.

SECTION 8.05. Trustee Not Liable for Delivery Delays or Defects in
Equipment or Title, Agents, etc. The Trustee shall not be liable to anyone for
any delay in the delivery of any of the Trust Equipment, or for any default
on the part of the Company, or for any defect in any of the Trust Equipment
or in the title thereto, nor shall anything herein be construed as a warranty
on the part of the Trustee in respect thereof or as a representation on the
part of the Trustee in respect of the value thereof or in respect of the title
thereto. ‘

The Trustee may perform its powers and duties hereunder by or
through such attorney and agents as it shall appoint, and shall be answer-
able only for its own acts, and not for the acts of any co-trustee or separate
trustee appointed under Section 8.09 hereof or for the acts of any attorney or
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other agent appointed by it with reasonable care. The Trustee shall not be
responsible in any way for the recitals herein contained or for the execution
or validity of this Agreement, the Lease, the Assignment, the Consent, or of
the Trust Certificates (except the Trustee for its own execution thereof).

The Trustee may in its individual capacity own, hold and dispose of
Trust Certificates.

Any moneys at any time held by the Trustee shall, until paid out or
invested as herein provided, be held by it in trust as herein provided for the
benefit of the holders of the Trust Certificates.

SECTION 8.06. Resignation and Removal of Trustee; Appointment of
- Successor Trustee. :

(a) The Trustee may resign and be discharged of the trust created by
this Agreement by giving 30 days’ written notice to the Company and to the
registered holders of the Trust Certificates and such resignation shall take
effect upon receipt by the Trustee of an instrument of acceptance executed
by a successor trustee as hereinafter provided in this Section.

(b) The Trustee may be removed at any time by an instrument in
writing signed by the holders of a majority in principal amount of the Trust
Certificates then outstanding, delivered to the Trustee and the Company.

(c) If at any time the Trustee shall resign or be removed or otherwise
become incapable of acting or, if at any time a vacancy shall occur in the
office of the Trustee for any other cause, a successor trustee may be
appointed by the holders of a majority of the aggregate principal amount of
the then outstanding Trust Certificates by an instrument in writing delivered
to the Company and the Trustee. Until a successor trustee shall be
appointed by the holders of Trust Certificates as herein authorized, the
Company by an instrument in writing executed by order of its Board of
Directors shall appoint a trustee to fill such vacancy. A successor trustee so
appointed by the Company shall immediately and without further act be
superseded by a successor trustee appointed by the holders of the Trust
Certificates in the manner provided above. Every successor trustee appoint-
ed pursuant to this Section shall be a national bank or a bank or trust
company incorporated under the laws of the United States of America or
any State thereof and having a capital and surplus of not less than
$25,000,000, if there be such an institution willing, qualified and able to
accept the trust upon reasonable or customary terms. ’
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(d) The Company shall give notice to the holders of all outstanding
Trust Certificates of each resignation or removal of the then Trustee and of
each appointment by the Company of a successor trustee pursuant to this
Section by mailing written notice of such event by first-class mail, postage
prepaid.

SECTION 8.07. Acceptance of Appointment by Successor Trustee. Any
successor trustee appointed as provided in Section 8.06 shall execute,
acknowledge and deliver to the Company and to its predecessor trustee an
instrument accepting such appointment hereunder, and thereupon (unless
such resignation shall have become effective earlier pursuant to Section
8.06(a)) the resignation or removal of the predecessor trustee shall become
effective and such successor trustee, without any further act, deed or
conveyance, shall become vested with all the rights, powers, duties and
obligations of its predecessor hereunder, with like effect as if originally
named as Trustee herein; but, nevertheless, on the written request of the
Company or of the successor trustee, upon payment of its charges then
unpaid, the trustee ceasing to act shall execute and deliver an instrument
transferring to such successor trustee all the rights and powers of the trustee
so ceasing to act. Upon request of any such successor trustee, the Company
shall execute any and all instruments in writing for more fully and certainly
vesting in and confirming to such successor trustee all such rights and
POWETS. :

SECTION 8.08. Merger or Consolidation of Trustee. Any corporation into
which the Trustee may be merged or with which it may be consolidated or
any corporation resulting from any merger or consolidation to which the
Trustee shall be a party shall be the successor of the Trustee hereunder,
provided such corporation shall be qualified under the provisions of Section
8.06, without the execution or filing of any paper or any further act on the
part of any of the parties hereto, anything herein to the contrary notwith-
standing.

SECTION 8.09. Appointment of Co-Trustees and Separate Trustees. If at
any time or times the holders of a majority in principal amount of the then
outstanding Trust Certificates shall in writing request the Trustee and the
Company, or the Trustee shall in writing request the Company, the Trustee
and the Company shall execute and deliver all instruments and agreements
necessary or proper to appoint another bank or trust company, either to act
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hereunder as co-trustee or co-trustees with respect to all or any of the Trust
Equipment jointly with the Trustee or to act hereunder as separate trustee or
trustees with respect to any such equipment, with such power and authority
and entitled to the benefit of such provisions hereunder as shall be specified
in the instrument of appointment. In the event the Company shall not have
joined in the execution of such instruments and agreements within 10 days
after the receipt of a written request so to do from the Trustee or from the
holders of a majority in principal amount of the then outstanding Trust
Certificates, or in case an Event of Default shall have occurred and be
continuing, the Trustee may act under the foregoing provisions of this
Section 8.09 without the concurrence of the Company; and the Company
hereby fully empowers the Trustee so to act and appoints the Trustee its
agent and attorney to act for it under the foregoing provision of this Section
8.09 in either of such contingencies. Every co-trustee or separate trustee
appointed hereunder shall be a national bank or a bank or trust company
incorporated under the laws of the United States or Canada or any State or
Province thereof and having a capital and surplus of not less than
$25,000,000, if there be such an institution willing, qualified and able to
accept the position of co-trustee or separate trustee upon reasonable or
customary terms.

SectiON 8.10. Transfer of Title by the Trustee. In any transfer
hereunder by the Trustee of title to a unit, the Trustee shall covenant that it
has not charged or encumbered such unit except as provided herein and the
Trustee shall not be required to give any further covenant as to title to such
unit.

ARTICLE NINE

MISCELLANEOUS

SEcTION 9.01. Rights Confined to Parties and Holders. Nothing
expressed or implied herein is intended or shall be construed to confer upon
or to give to any person, firm or corporation, other than the parties hereto,
the holders of the Trust Certificates and the assignees and/or transferees
contemplated by the second paragraph of Section 4.08 any right, remedy or
claim under or by reason of this Agreement or of any term, covenant or
condition hereof, and all the terms, convenants, conditions, promises and
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agreements contained herein shall be for the sole and exclusive benefit of the
parties hereto and their successors and of the holders of the Trust Certifi-
cates and such assignees and transferees.

SEcTION 9.02. California Law Governs. The provisions of this Agree-
ment, and all the rights and obligations of the parties hereunder, shall be
governed by the laws of the State of California; provided, however, that the
parties shall be entitled to all rights conferred by Section 20c of the
Interstate Commerce Act of the United States, the applicable recording laws
of Canada and the Provinces and Territories thereof and such additional
rights arising out of the filing, recording or depositing hereof and of any
assignment hereof or out of the marking of the Trust Equipment as shalil be
conferred by the laws of the several jurisdictions in which this Agreement or
any assignment hereof shall be filed, recorded or deposited or in which any
Trust Equipment may be located. ‘

SECTION 9.03. Binding Upon Assigns. Except as otherwise provided
herein, the provisions of this Agreement shall be binding upon and shall
inure to the benefit of the parties hereto and their respective successors and
assigns.

SECTION 9.04. Satisfaction of Obligations;, Immunities. The obligations
of the Company under Section 4.04(1) and (2), Section 4.06, the first and
last paragraphs of Section 4.07, Section 4.09, Section 4.10, Section 5.06,
Section 6.01 and Section 6.02 shall be deemed in all respects satisfied by the
Lessee’s undertakings contained in the Lease. The Company shall not have
any responsibility for the Lessee’s failure to perform such obligations, but if
the same shall not be performed by the Lessee such non-performance shall
constitute the basis for an Event of Default hereunder pursuant to Section
5.01.

It is expressly understood and agreed by and between the parties
hereto, anything herein to the contrary notwithstanding, that each and all of
the representations, undertakings and agreements herein made on the part
of the Company, while in form purporting to be the representations,
undertakings and agreements of the Company, are nevertheless each and
every one of them made and intended not as personal representations,
undertakings and agreements by the Company or for the purpose or with the
intention of binding the Company personally but are made and intended for
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the purpose of binding only the Trust Estate as such term is used in the Trust
Agreement, and this Agreement is executed and delivered by the Company
not in its own right but solely in the exercise of the powers expressly
conferred upon it as trustee under the Trust Agreement; and that no
personal liability or personal responsibilty is assumed by or shall at any time .
be asserted or enforceable against the Company, or any beneficiary of the
trust under which the Company is acting on account of this Agreement or on
account of any representation, undertaking or agreement of the Company or
any beneficiary under the Trust Agreement, either expressed or implied, all
such personal liability, if any, being expressly waived and released by the
Trustee and by all persons claiming by, through or under the Trustee,
including the holders of Trust Certificates; provided, however, that the
Trustee or any person claiming by, through or under any of it, making claim
hereunder, may look to said Trust Estate for satisfaction of the same.

SEcTION 9.05. Notices. Except as otherwise expressly provided herein,
all demands, notices and communications hereunder shall be in writing and
shall be deemed to have been duly given if personally delivered at or mailed
by registered mail to (a) in the case of the Company, 235 Montgomery
Street, San Francisco, California 94104, attention: Corporate Trust Depart-
ment or such other address as may hereafter be furnished to the Trustee in
writing by the Company, with a copy to Halsey Stuart & Co., Inc., 123 South
La Salle Street, Chicago, Illinois 60690; (b) in the case of the Trustee, at its
Corporate Trust Office, attention of the Corporate Trust Department or such
other address as may hereafter be furnished to the Company in writing by
the Trustee. An affidavit by any person representing or acting on behalf of
the Company or the Trustee as to such mailing, having the registry receipt
attached, shall be conclusive evidence of the giving of such demand, notice
or communication.

“SECTION 9.06. Effect of Headings. The Article and Section headings
herein are for convenience only and shall not affect the construction hereof.

SECTION 9.07. Execution. Although this Agreement is dated as of
September 1, 1973, for convenience, the actual date or dates of execution
hereof by the parties hereto is or are, respectively, the date or dates stated in
the acknowledgments hereto annexed.
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SECTION 9.08. Separability. Any provision of this Agreement which is
prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction,
be ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions hereof, and any such prohibition or
unenforceability in any jurisdiction shall not invalidate or render unen-
forceable such provision in any other jurisdiction. To the extent permitted
by applicable law, the Company hereby waives any provision of law which
renders any proviston hereof prohibited or unenforceable in any respect.

SECTION 9.09. [Irrevocability. The parties hereto agree that the trust
hereby created shall be irrevocable.

1/1"1
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IN WITNESS WHEREOF, the Trustee and the Company have caused their
names to be signed hereto by their respective officers thereunto duly
authorized and their respective corporate seals, duly attested, to be here-
under affixed as of the day and year first written.

The Connecticut Bank and Trust Company,
as Trustee,

by:

Authorized Officer

[ CORPORATE SEAL]
Attest:

Assistant Corporate
Trust Officer

First Western Bank and Trust Company,
Owner-Trustee,

Authorized Officer

oA, Boronss

Authorized Officer

[ CORPORATE SEAL]

NGO Tt .
I o, - Attest:
‘/
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STATE OF CALIFORNIA .
SS.:
CouNnTY OF SAN FRANCISC e
L ~ (-
On this 2 “day o %}1973, before me personally appeared
and Fhvie S Sfow’s” | tome

T A7, Knowles
personally known, each of whom, being by me duly sworn, says that each is
an Authorized Officer of FIRST WESTERN BANK AND TRUST COMPANY, that

one of the seals affixed to the foregoing instrument is the corporate seal of
said banking corporation, that said instrument was signed and sealed o
iy

o VTS b
C., ‘Wﬁl'ﬂ’E
VB
£ o CALy
FRt.lPéh. OFFICE fl\(l)RNm
FR 0 coyp
/ : Ty
0n Expireg Mar. 8, 1975

il

My commission expires

"""ll""llllll"lu" i

[NOTARIAL SEAL]

Sy,
3

ﬂ"""ll""l"l"l"""Il"l""

STATE OF CONNECTICUT .
SS.:
COUNTY OF HARTFORD
day of October, 1973, before me personally appeared

On this
, to me personally known, who, being by me duly sworn,
says that he is an Authorized Officer of THE CONNECTICUT BANK AND TRUST
CompANY, that one of the seals affixed to the foregoing instrument is the
corporate seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing instrument was the

free act and deed of said corporation.

Notary Public

My commission expires

[ NOTARIAL SEAL]
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SCHEDULE I—Equipment Trust Agreement No. 5*

_Identifying Numbers
Quantity Type (both inclusive)

100 70-ton 506" Steel Sheathed wood lined
boxcars, 12’ doors with Evans load
dividers, AAR Class XL CN 410000-410099

400  70-ton 50’6” Steel Sheathed wood lined
boxcars, 12’ doors, AAR Class XM CN 411000-411399

300 70-ton 52’8” Steel Sheathed wood lined
boxcars, 18’ combination doors, AAR

Class XM CN 557440-557739
245  100-ton Steel Container Flat Cars, AAR
: Class FC CN 639200-639444

* The units of Equipment set forth herein include units which will be covered
by this Equipment Trust Agreement and one or more of the Other Equipment Trust
Agreements. Upon delivery of all of the units, an appropriate supplement will be
entered into setting forth the specific units and identifying numbers to be covered by
this Equipment Trust Agreement.

;S{O Model GP-38-2 2000 4-axle, 4-motor

Diesel Electric Locomotives CN 5561-561»0%
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SCHEDULE II1—Equipment Trust Agreement No. 5
Based on Each $1,000,000 of 1989 Trust Certificates Issued

Principal Principal Interest
Payment No. Balance Repayment Payment
1 $1,000,000.00 $ — $41,250.00*
2 1,000,000.00 — 41,250.00
3 1,000,000.00 8,048.09 41,250.00
4 991,951.91 8,380.07 40,918.02
5 983,571.84 8,725.75 40,572.34
6 974,846.09 9,085.69 40,212.40
7 965,760.41 23,957.32 39,837.62
8 941,803.08 24,945.56 38,849.38
9 916,857.52 25,974.57 37,820.37
10 890,882.95 27,046.02 36,748.92
11 863,836.93 28,161.67 35,633.27
12 835,675.27 29,323.34 34,471.60
13 806,351.93 30,532.92 33,262.02
14 775,819.01 31,792.41 32,002.53
15 744,026.60 33,103.84 30,691.10
16 710,922.76 34,469.38 29,325.56
17 676,453.38 35,891.24 27,903.70
18 640,562.15 37,371.75 26,423.19
19 603,190.39 38,913.34 24,881.60
20 564,277.06 40,518.51 23,276.43
21 523,758.55 42,189.90 21,605.04
22 481,568.65 43,930.23 19,864.71
23 437,638.41 45,742.36 18,052.58
24 391,896.06 47,629.23 16,165.71
25 344,266.83 49,593.93 14,201.01
26 294,672.89 51,639.68 12,155.26
27 243,033.21 53,769.82 10,025.12
28 189,263.39 55,987.83 - 7,807.11
29 133,275.57 58,297.32 5,497.62
30 4,478.24 36,731.53 3,092.85
31 38,246.71 38,246.71 1,577.68

* This figure reprgents a full six months’ interest. The actual interest payment
to be made on March 1, 1974, will represent interest accrued from the date of
issuance of the Trust Certificates to March 1, 1974.

74 978 24




ANNEX A

MANUFACTURING AGREEMENT Neo. 1
Dated as of September 1, 1973

among

GENERAL MOTORS OF CANADA LIMITED
(Diesel Division)

FIRST WESTERN BANK AND TRUST COMPANY,
as Owner-Trustee

and

CANADIAN NATIONAL RAILWAY COMPANY

Covering 50 G.P. 38-2 2000 H.P. Diesel Locomeotives




MANUFACTURING AGREEMENT No. 1 dated as of September 1,
1973, among the corporation named in Item 1, Schedule I hereto (here-
inafter called the Manufacturer), FIRST WESTERN BANK AND TRusT COM-
PANY, as Owner-Trustee (hereinafter called the Company), under five
Owner Trust Agreements dated as of September 1, 1973, with certain
investors and Canadian National Railway Company, a corporation duly
incorporated under the laws of Canada (hereinafter called the Lessee).

WHEREAS the Manufacturer agrees to construct, sell and deliver to the
order of the Company and the Company agrees to cause to be purchased the
units of new, standard gauge railroad equipment described in Schedule II
attached hereto (hereinafter called the Equipment); and

WHEREAS in consideration of the execution and delivery of this Agree-
ment, the purchase agreements or purchase orders, if any, heretofore
executed between the Lessee and the Manufacturer covering the Equipment
are hereby cancelled in so far as they relate to the Equipment; and

WHEREAS the Company proposes to enter into five Equipment Trust
Agreements dated as of the date hereof (hereinafter together called the
Equipment Trust Agreements) with The Connecticut Bank and Trust
Company as Trustee (hereinafter called the Trustee), each such unit of
Equipment to be subject to one of the Equipment Trust Agreements; and

WHEREAS it is contemplated that, pursuant to the applicable Equipment
Trust Agreement, there will be paid to the Manufacturer on one or more
Closing Dates (as hereinafter defined) the Purchase Price (as hereinafter
defined) of all the Equipment; and

WHEREAS the Company, as lessor, is proposing to execute five leases of
Equipment dated as of the date hereof to the Lessee each in substantially the
form annexed to the applicable Equipment Trust Agreement as Annex B
(hereinafter together called the Leases) and the Lessee has joined in this
Agreement for the purpose of making certain agreements as hereinafter set
forth.
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Now, THEREFORE, in consideration of the mutual promises, covenants
and agreements hereinafter set forth, the parties hereto do hereby agree as
follows:

ARTICLE 1. Construction and Sale. Subject to the terms and conditions
hereinafter set forth, the Manufacturer will construct the Equipment at its
plant set forth in Schedule II hereto and will sell and deliver the Equipment
as hereinbelow provided and the Company will arrange for the payment by
the Trustee to the Manufacturer of the Purchase Price of the Equipment,
each unit of which will be constructed in accordance with the specifications
referred to in Schedule II hereto and in accordance with such modifications
thereof as may be agreed upon in writing by the Manufacturer and the
Lessee (which specifications and modifications, if any, are hereinafter called
the Specifications) and will, at or before delivery thereof pursnant to Article
2 hereof, have the following ownership markings stencilled on each side
thereof in a conspicuous place in letters not less than an inch in height:

“OWNED BY THE CONNECTICUT BANK AND TRUST
COMPANY, ONE CONSTITUTION PLAZA, HARTFORD,
CONNECTICUT 06115, AS TRUSTEE UNDER THE TERMS
OF AN EQUIPMENT TRUST AGREEMENT”.

The Manufacturer agrees that the design, quality and component parts of
the Equipment except as to design, quality and component parts specified or
supplied by the Lessee will conform to all requirements and specifications of
the United States Federal Railroad Administration and the Canadian
Transport Commission and to all standards recommended by the Associ-
ation of American Railroads reasonably interpreted as being applicable to
new railroad equipment of the character of such units of the Equipment as of
the date of delivery thereof.

ARTICLE 2. Delivery. The Manufacturer will deliver the Equipment to
the Lessee, as agent of the Trustee and the Company, freight charges, if any,
prepaid, at such point or points as shall be specified in Schedule II hereto,
and in accordance with the time of delivery schedule set forth in Schedule 11
hereto; provided, however, that no unit of the Equipment shall be delivered
under this Agreement until the applicable Equipment Trust Agreement and
Lease, together with the applicable Assignment, including the Consent
(both as defined in the Equipment Trust Agreements), shall have been filed
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and recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act of the United States and
deposited with the Registrar General of Canada (notice of such deposit to
be forthwith thereafter given in the Canada Gazette) pursuant to Section 86
of  the Railway Act of Canada (and in delivering the Equipment, the
Manufacturer may rely upon telegraphic advice from counsel for the Lessee
that such Equipment Trust Agreement, Lease and Assignment [including
the Consent] have been so filed, recorded and deposited).

The Manufacturer and the Lessee each severally represents and war-
rants that, to the best of its knowledge, at the time of delivery of the
Equipment to the Lessee, as agent of the Trustee and the Company, the
Equipment will be new railroad equipment, not having been used by any
person after completion of manufacture and prior to delivery, and no capital
cost allowance, investment credits or depreciation will have been claimed by
any person with respect thereto.

The Manufacturer’s obligation as to time of delivery is subject to delays
resulting from causes beyond the Manufacturer’s reasonable control, in-
cluding, but not limited to, acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, labor shortages, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equipment or facilities or
delays in receiving necessary materials.

Notwithstanding the preceding provisions of this Article 2, any unit of
the Equipment not delivered, accepted and settled for pursuant to Article 3
hereof on or before March 1, 1974 shall be excluded from this Agreement
and not included in the term “Equipment” as used in this Agreement. If the
Manufacturer’s failure to deliver the units of the Equipment so excluded
from this Agreement resulted from causes beyond the Manufacturer’s
reasonable control set forth in the immediately preceding paragraph, the
Manufacturer agrees to manufacture and deliver and the Lessee agrees to
accept and purchase, on the terms herein specified, any such unit or units of
the Equipment so excluded from this Agreement for cash within 30 days
after delivery and acceptance, or on such other date to which the Manufac-
turer and the Lessee shall mutually agree, either directly or, if the
Manufacturer and the Lessee shall mutually agree, by means of a condi-
tional sale, equipment trust or other appropriate method of financing; in
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which event the Company shall execute such instruments and take such
other action as shall be reasonably requested by the Lessee to vest in the
Lessee or its designee full title to such unit or units.

The Equipment shall be subject to inspection and approval prior to
delivery by inspectors or other authorized representatives of the Company
(who may be employees or authorized representatives of the Lessee) and
the Manufacturer shall grant to any such inspector or other authorized
representative reasonable access to its plant. From time to time upon the
completion of the construction of each unit or a number of units of the
Equipment, such unit or units shall thereupon be presented to an inspector
or other authorized representative of the Comipany and the Lessee for
inspection at the Manufacturer’s plant and, if each unit conforms to the
Specifications and the other requirements, specifications and standards set
forth or referred to in Article 1 hereof, such inspector or authorized
representative shall promptly execute and deliver to the Manufacturer, in
such number of counterparts or copies as may reasonably be requested, a
certificate of acceptance (hereinafter called a Certificate of Acceptance)
stating that such unit or units have been inspected and accepted on behalf of
the Company and the Trustee and are marked in accordance with Article 1
hereof; provided, however, that the Manufacturer shall not thereby be
relieved of its warranty contained in Item 3 of Schedule I hereto.

On acceptance of each of the units of the Equipment pursuant to this
Article 2 on behalf of the Company and the Trustee as aforesaid, the
Company assumes with respect thereto the responsibility and risk of loss or
damage and the Manufacturer shall deliver to the Trustee (i) an invoice
describing such unit and stating that such unit is new standard gauge
railroad equipment (other than passenger or work equipment) first put into
service no earlier than the date of such delivery and acceptance, and that the
Purchase Price of such unit is an amount therein specified in Canadian
dollars and (ii) a bill of sale transferring title to such unit to the Trustee and
warranting to the Trustee, the Company and the Lessee that at the time of
such delivery the Manufacturer had legal title to such unit and good and
lawful right to sell the same and that title to such unit was, at the time of
such delivery of such unit, free from all claims, liens, security interests and
other encumbrances of any nature except as created by the applicable
Equipment Trust Agreement or as permitted by Section 6.01 thereof and
except for the rights of the Lessee under the applicable Lease and
warranting to the Trustee, the Company and the Lessee the materials and



5

workmanship with respect to the Equipment as set forth in Item 3 of
Schedule L -

ARTICLE 3. Purchase Price and Payment. The base price per unit of the
Equipment, stated in Canadian dollars, is set forth in Schedule II hereto.
Such base price, which shall include (a) federal sales taxes and (b) freight
charges, if any, prepaid by the Manufacturer, from the Manufacturer’s plant
to the point of delivery, is subject to such increase or decrease as may be or
has been agreed to by the Manufacturer and the Lessee whether such prior
agreement is cancelled hereby or not and including a decrease, if any, to the
extent contemplated by Item 5 of Schedule I hereto; provided, however, that
such increase with respect to any unit shall not exceed 5% of the base price
set forth in Schedule II hereto. The term “Purchase Price” as used herein
shall mean the base price or prices as so increased or decreased. If on any
Closing Date the aggregate Cost (as defined in the Equipment Trust
Agreements) of the units of the Equipment for which settlement has
theretofore been and is then being made under this Agreement, would, but
for the provisions of this sentence, exceed the amount set forth in Item 6 to
Schedule I hereto (or such larger amount as the Company may at its option
agree to), the Manufacturer will, upon request of the Company, enter into
an agreement excluding from this Agreement such unit or units of the
Equipment then proposed to be settled for as specified by the Company, as
will, after giving effect to such exclusion, reduce such aggregate Cost to not
more than the amount set forth in Item 6 of Schedule I hereto (or such
larger amount as aforesaid); and the Lessee agrees to purchase on the terms
herein specified any such unit or units of the Equipment so excluded from
this Agreement from the Manufacturer for cash on the Closing Date, or on
such other date to which the Manufacturer and the Lessee shall mutually
agree, either directly or, if the Manufacturer and the Lessee shall mutually
agree, by means of a conditional sale, equipment trust or other appropriate
method of financing; in which event the Company shall execute such
instruments and take such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee, full title to such unit or units.

The Equipment shall be settled for on one or more Closing Dates ( fixed
as hereinafter provided) as specified in Item 2 of Schedule I hereto (the
Equipment settled for on each Closing Date being hereinafter called a
Group). :
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Subject to the provisions of Article 4 hereof, the Company hereby
promises to cause the Trustee to pay in cash to the Manufacturer at such
place as the Manufacturer may designate, on each Closing Date with respect
to a Group,.the amounts set forth in Section 3.02 and Section 3.03 of the
Equipment Trust Agreements which shall be the total aggregate cost (in
Canadian dollars) of such Group.

The term “Closing Date” with respect to any Group of the Equipment
shall mean March 1, 1974, or such earlier date following the date of deposit
of the net proceeds of the sale of the Equipment Trust Certificates
(hereinafter called the Equipment Trust Certificates) issued pursuant to
Section 2.01 of the applicable Equipment Trust Agreement in respect of such
Group, following presentation by the Manufacturer to the Trustee of the
invoice and the Certificate or Certificates of Acceptance for such Group, as
shall be fixed by the Company and the Lessee by written notice delivered to
the Manufacturer and the Trustee at least five' business days prior to the
Closing Date designated therein. The term “business days” as used herein
means calendar days, excluding Saturdays, Sundays and legal holidays or
days on which banking institutions are authorized by law to close in
Hartford, Connecticut or New York, New York.

. If the Manufacturer shall not receive on the Closing Date with respect
to a Group of the Equipment the amounts payable to the Manufacturer in
respect of such Group pursuant to the third paragraph of this Article 3 and
Sections 3.02 and 3.03 of the applicable Equipment Trust Agreement, the
Manufacturer will promptly notify the Company and the Lessee of such
event and, if such amount shall not have been previously paid and the
Manufacturer shall have otherwise complied with the conditions of this
Agreement to entitle the Manufacturer to receive payment hereunder and
thereunder, the Lessee will, not later than 90 days after the Closing Date,
make payment to the Manufacturer of such amounts, together with interest
on the aggregate Cost of such Group from such Closing Date to the date of
payment by the Lessee at a rate to be established by mutual agreement
between the Manufacturer and the Lessee or the maximum rate permitted
by law, whichever is the lesser; in which event the Company shall execute
such instruments and take such other action as shall be reasonably requested
by the Lessee to vest in the Lessee or its designee full title to such
Equipment. If the Lessee shall not make payment as aforesaid, the
Company shall execute such instruments and take such other action as shall
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be reasonably requested by the Manufacturer to vest in the Manufacturer or
its designee full title to such Equipment, whereupon the Manufacturer may,
at its election, sell, lease, retain or otherwise dispose of such Equipment as
may be permitted by law, provided, however, that the Lessee shall not
thereby be relieved of its obligations to make payment to the Manufacturer
as aforesaid.

Upon payment to the Manufacturer for any Group of Equipment as
provided for in this Agreement, any and all claims, liens, security interests or
other encumbrances of any nature of the Manufacturer with respect to title
- to such Group of Equipment under this Agreement shall forthwith cease and
determine.

ARTICLE 4. Conditions to Obligations of the Company. Anything
contained in this Agreement to the contrary notwithstanding, the Company
shall have no duty to cause the Trustee to pay to the Manufacturer pursuant
to the third paragraph of Article 3 hereof with respect to any Group of the
Equipment (a) prior to the Closing Date, (b) in the event that on such
Closing Date the aggregate principal amount of Trust Certificates to be sold
on or prior to such Closing Date shall not have been purchased by the
prospective purchaser thereof or (c¢) unless the Company shall have
received, on or prior to the Closing Date, the following documents in such
number of counterparts or copies as may reasonably be requested in form
and substance satisfactory to it (i) the documents referred to in Section 3.04
of the applicable Equipment Trust Agreement, (i) a Lessee’s Certificate (as
defined in such Equipment Trust Agreement) dated the Closing Date to the
effect that no Event of Default (as defined in such Equipment Trust
Agreement) which relates to the Lessee nor an Event of Default (as defined
in the Lease), nor any event which with the lapse of time and/or notice
provided for in such Equipment Trust Agreement or in the Lease could
constitute such an Event of Default thereunder shall have occurred and be
continuing and (iii) such other documents as the Company may reasonably
request.

ARTICLE 5. Warranties. The agreement of the parties relating to the
Manufacturer’s warranty of materials and workmanship is set forth in Item 3
of Schedule I hereto, which said Item 3 is by this reference made a part
hereof. -



ARTICLE 6. Patent Indemnities. Except in case of designs, processes or
combinations specified by the Lessee and not developed or purported to be
developed by the Manufacturer, and articles and materials specified by the
Lessee and not manufactured by the Manufacturer, the Manufacturer agrees
to indemnify, protect and hold harmless the Company, the Trustee and the
Lessee from and against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and counsel fees, in any
manner imposed upon or accruing against the Company, the Trustee and the
Lessee because of the use in or about the construction or operation of the
Equipment or any unit thereof, of any design, process, combination, article
or material infringing or claimed to infringe on any patent or other right.
The Lessee likewise will indemnify, protect and hold harmless the Manufac-
turer, the Trustee and the Company from and against any and all liability,
claims, demands, costs, charges and expenses, including royalty payments
and counsel fees, in any manner imposed upon or accruing against the
Manufacturer, the Trustee or the Company, as the case may be, because of
the use in or about the construction or operation of the Equipment, or any
unit thereof, of any design, process or combination specified by the Lessee
and not developed or purported to be developed by the Manufacturer, or
article or material specified by the Lessee and not manufactured by the
Manufacturer, which infringes or is claimed to infringe on any patent or
other right. The Manufacturer agrees to and hereby does, to the extent
legally possible without impairing any claim, right or cause of action
hereinafter referred to, transfer, assign, set over and deliver to the Lessee
every claim, right and cause of action which the Manufacturer has or
hereafter shall have against the originator or seller or sellers of any design,
process, combination, article or material specified by the Lessee and used by
the Manufacturer in or about the construction or operation of the Equip-
ment, or any unit thereof, on the ground that any such design, process,
combination, article or material or operation thereof infringes or is claimed
to infringe on any patent or other right, and the Manufacturer further agrees
to execute and deliver to the Lessee all and every such further assurances as
may be reasonably requested by the Lessee more fully to effectuate the
assignment, transfer and delivery of every such claim, right and cause of
action. The Manufacturer will give notice to the Lessee of any claim known
to the Manufacturer from which liability may be charged against the Lessee
hereunder. The Company, the Trustee and the Lessee, respectively, will
give notice to the Manufacturer of any claim known to the Company, the
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Trustee or the Lessee, as the case may be, on the basis of which liability may
be charged against the Manufacturer hereunder.

ARTICLE 7. Taxes. All payments to be made or caused to be made by
the Company or the Lessee hereunder will be free of expense to the
Manufacturer with respect to the amount of any local, state, provincial or
federal Canadian or United States or Mexican taxes (other than net income,
gross receipts, franchise taxes measured by net income based on such
receipts, excess profits and similar taxes), assessments, license fees, charges,
fines or penalties levied or imposed upon, or in connection with, or measured
by, this Agreement or any use, payment, shipment, delivery or transfer of
title under the terms hereof, all of which taxes, assessments, license fees,
charges, fines or penalties the Company or the Lessee, as the case may be,
assumes and agrees to pay on demand in addition to the Purchase Price of
the Equipment, it being understood that federal Canadian sales taxes are
included in the Purchase Price; provided, however, that the Company will
have no obligation to pay any such taxes (other than sales taxes included in
the Purchase Price), assessments, license fees, charges, fines or penalties
unless it shall have received payment thereof from the Lessee pursuant to
Section 5 of the Lease.

ARTICLE 8. Notice. Any notice hereunder to the party designated below
shall be deemed to be properly served if delivered or mailed to it at the
following specified addresses:

(a) to the Company, 235 Montgomery Street, San Francisco,
California 94104 (with a copy to Halsey, Stuart & Co. Inc., 123 South
La Salle Street, Chicago, Illinois 60690),

(b) to the Lessee, at P.O. Box 8100, Montreal 101, Quebec,
Canada, attention of the Treasurer,

(c) to the Manufacturer, at its address set forth below in Item 4 of
Schedule I hereto, '

or at such other addresses as may have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 9. Article Headings. All article headings are inserted for
convenience only and shall not affect any construction or interpretation of
this Agreement.
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ARTICLE 10. Effect and Modification of Agreement. This Agreement,
and the Schedules relating hereto, exclusively and completely state the rights
and agreements of the Manufacturer, the Company and the Lessee with
respect to the Equipment and supersede all other agreements, oral or
written, with respect to the Equipment other than with respect to the
Specifications as provided in Article 1 hereof. No variation of this
Agreement and no waiver of any of its provisions or conditions shall be valid
unless in writing and duly executed on behalf of the Company, the
Manufacturer and the Lessee.

ARTICLE 11. Law Governing. The terms of this Agreement and all rights
and obligations hereunder shall be governed by the laws of the Province of
Ontario.

ARTICLE 12.  Successors and Assigns. As used herein the terms
Manufacturer, Company, Trustee and Lessee shall be deemed to include the
successors and assigns of the Manufacturer, the Company, the Trustee and
the Lessee.

ARTICLE 13. Execution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to be an
original, and such counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by any such original
counterpart.
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IN WITNESS WHEREOF, the parties hereto, each pursuant to due corpo-
rate authority, have caused this Agreement to be duly executed as of the
date first above written.

GENERAL MOTORS OF CANADA
LIMITED

Vice President
[ CORPORATE SEAL]

ATTEST:

Secretary

CANADIAN NATIONAL RAILWAY
COMPANY

Vice President
[ CORPORATE SEAL ] '

ATTEST:
Secretary
FIRST WESTERN BANK AND TRUST
COMPANY
- As Owner-Trustee
BY e
Authorized Officer
By ettt
Authorized Officer
[ CORPORATE SEAL]
ATTEST:
Secretary
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PROVINCE OF ONTARIO
COUNTY OF MIDDLESEX

On this day of October, 1973, before me personally appeared

, to me personally known, who, being by me

duly sworn, says that he is a Vice President of GENERAL MOTORS OF CANADA

LiMITED, that one of the seals affixed to the foregoing instrument is the

corporate seal of said corporation, that said instrument was signed and

sealed on behalf of said corporation by authority of its Board of Directors

and he acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

Notary Public

My Commission is for
[NOTARIAL SEAL]

STATE OF CALIFORNIA .
CoOUNTY OF SAN FRANCISCO -

On this day of October, 1973, before me personally appeared
and , to me personally known, each

of whom, being by me duly sworn, says that each is
of FIRST WESTERN BANK AND TRUST COMPANY, that
one of the seals affixed to the foregoing instrument is the corporate seal of
said banking corporation, that said instrument was signed and sealed on
behalf of said banking corporation by authority of its Board of Directors and
each acknowledged that the execution of the foregoing instrument was the

free act and deed of said banking corporation.

Notary Public

My Commission expires
[ NOTARIAL SEAL]
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PROVINCE OF QUEBEC .
CiTYy OF MONTREAL -

On this day of October, 1973, before me personally appeared

, to me personally known, who, being by me

duly sworn, says that he is a Vice President of CANADIAN NATIONAL

RaiLway CoMPANY, that one of the seals affixed to the foregoing instrument

is the corporate seal of said corporation, that said instrument was signed and

sealed on behalf of said corporation by authority of its Board of Directors

and he acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

Commissioner for Oaths
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SCHEDULE I—Manufacturing Agreement No. 1

General Motors of Canada Limited (Diesel Division), a Cana-
dian corporation.

For the purpose of making settlement, the Equipment shall be
settled for in not more than four Groups of units of the
Equipment.

Manufacturer’s Warranty of Materials and Workmanship. The
Manufacturer warrants that the units of Equipment to be free
from defects in material and workmanship under normal use
and service; its obligation under this warranty being limited to
making good at its factory any part or parts thereof, which shall
be returned to it with transportation charges prepaid, within two
(2) years after delivery of such equipment, or before the
locomotive has been 250,000 miles in scheduled service, which-
ever event shall first occur, and which the Manufacturer’s
examination shall disclose to its satisfaction to have been thus
defective. This warranty shall not apply to any locomotive
components which shall have been repaired or altered unless
repaired or altered by the Manufacturer or its authorized service
representatives, if, in its judgment, such repair or alterations
affect the stability of the equipment or if the equipment has been
subject to misuse, negligence or accident, nor shall it apply to
specialties not of the Manufacturer’s own specification or design.
The Manufacturer reserves the right to make changes in design
or add any improvements on any unit of Equipment at any time
without incurring any obligation to install same on any unit of
equipment previously purchased. THIS WARRANTY IS EX-
PRESSLY IN LIEU OF ALL OTHER WARRANTIES, EX-
PRESSED OR IMPLIED, INCLUDING ANY IMPLIED
WARRANTY OF MERCHANTABILITY OR FITNESS FOR
A PARTICULAR PURPOSE, AND OF ALL OTHER OBLI-
GATIONS OR LIABILITIES ON THE PART OF THE MAN-
UFACTURER, EXCEPT FOR ITS OBLIGATIONS UNDER
ARTICLES 1, 2, 3 AND 6 OF THIS AGREEMENT. The
Manufacturer neither assumes nor authorizes any person to
assume for it any other liability in connection with the sale of the
Equipment, except as aforesaid.
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Item 5:
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The Manufacturer further agrees that neither the inspection
as provided in Article 2 of this Agreement, nor any examination,
nor the acceptance of any units of the Equipment as provided in
said Article 2, shall be deemed a waiver or modification by the
Company, the Trustee and/or the Lessee of any of their rights
under this Item 3.

2021 Oxford Street, P.O. Box 5160, London, Ontario, Canada.
[ This Item is intentionally left blank. ]

$18,135,000 (U.S.)
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SCHEDULE II—Manufacturing Agreement No. 1

. Lessee’s Road Unit Total Date and

Manufacturer’s Manufacturer’s Numbers Base Price Base Price Place of

Type Specifications Plant Quantity (inclusive} (Canadian) (Canadian) Delivery
Model GP-38-2 2000 GM Spec. No. DD-8090  London, 50 CN5561-  $354,403.84 $17,720,192 Prior to March 1,
HP 4-axle, 4 Motor  dated January, 1972  Ontario 5610 1974 at Manufac-
Diesel  Electric and CN Spec. R-20-C turer’s plant in

Locomotives dated June, 1972 London, Ontario



ANNEX Al

MANUFACTURING AGREEMENT No. 2
Dated as of September 1, 1973
among
NATIONAL STEEL CAR CORPORATION, LIMITED

FIRST WESTERN BANK AND TRUST COMPANY,
‘ as Owner-Trustee

and

CANADIAN NATIONAL RAILWAY COMPANY

Covering 800 70-Ton Box Cars




MANUFACTURING AGREEMENT No. 2 dated as of September 1,
1973, among the corporation named in Item 1, Schedule I hereto (here-
inafter called the Manufacturer), FIRST WESTERN BANK AND TRUST COM-
PANY (herecinafter called the Company), as Owner-Trustee under five
Owner Trust Agreements dated as of September 1, 1973, with certain
investors and Canadian National Railway Company, a corporation duly
incorporated under the laws of Canada (hereinafter called the Lessee).

WHEREAS the Manufacturer agrees to construct, sell and deliver to the
order of the Company and the Company agrees to cause to be purchased the
units of new, standard gauge railroad equipment described in Schedule 1I
attached hereto (hereinafter called the Equipment); and

WHEREAS in consideration of the execution and delivery of this Agree-
ment, the purchase agreements or purchase orders, if any, heretofore
executed between the Lessee and the Manufacturer covering the Equipment
are hereby cancelled in so far as they relate to the Equipment; and

WHEREAS the Company proposes to enter into five Equipment Trust
Agreements dated as of the date hereof (hereinafter together called the
Equipment Trust Agreements) with The Connecticut Bank and Trust
Company as Trustee (hereinafter called the Trustee), each such unit of
Equipment to be subject to one of the Equipment Trust Agreements; and

WHEREAS it is contemplated that, pursuant to the applicable Equipment
Trust Agreement, there will be paid to the Manufacturer on one or more
Closing Dates (as hereinafter defined) the Purchase Price (as hereinafter
defined) of all the Equipment; and

WHEREAS the Company, as lessor, is proposing to execute five leases of
Equipment dated as of the date hereof to the Lessee each in substantially the
form annexed to the applicable Equipment Trust Agreement as Annex B
(hereinafter together called the Leases) and the Lessee has joined in this
Agreement for the purpose of making certain agreements as hereinafter set
forth.
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Now, THEREFORE, in consideration of the mutual promises, covenants
and agreements hereinafter set forth, the parties hereto do hereby agree as
follows:

ARTICLE 1. Construction and Sale. Subject to the terms and conditions
hereinafter set forth, the Manufacturer will construct the Equipment at its
plant set forth in Schedule II hereto and will sell and deliver the Equipment
as hereinbelow provided and the Company will arrange for the payment by
the Trustee to the Manufacturer of the Purchase Price of the Equipment,
each unit of which will be constructed in accordance with the specifications
referred to in Schedule II hereto and in accordance with such modifications
thereof as may be agreed upon in writing by the Manufacturer and the
Lessee (which specifications and modifications, if any, are hereinafter called
the Specifications) and will, at or before delivery thereof pursuant to Article
2 hereof, have the following ownership markings stencilled on each side
thereof in a conspicuous place in letters not less than an inch in height:

“OWNED BY THE CONNECTICUT BANK AND TRUST
COMPANY, ONE CONSTITUTION PLAZA, HARTFORD,
CONNECTICUT 06115, AS TRUSTEE UNDER THE TERMS
OF AN EQUIPMENT TRUST AGREEMENT”.

The Manufacturer agrees that the design, quality and component parts of
the Equipment except as to design, quality and component parts specified or
supplied by the Lessee will conform to all requirements and specifications of
the United States Federal Railroad Administration and the Canadian
Transport Commission and to all standards recommended by the Associ-
ation of American Railroads reasonably interpreted as being applicable to
new railroad equipment of the character of such units of the Equipment as of
the date of delivery thereof.

ARTICLE 2. Delivery. The Manufacturer will deliver the Equipment to
the Lessee, as agent of the Trustee and the Company, freight charges, if any,
prepaid, at such point or points as shall be specified in Schedule II hereto,
and in accordance with the time of delivery schedule set forth in Schedule II
hereto; provided, however, that no unit of the Equipment shall be delivered
under this Agreement until the applicable Equipment Trust Agreement and
Lease, together with the applicable Assignment, including the Consent
(both as defined in the Equipment Trust Agreements), shall have been filed
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and recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act of the United States and
deposited with the Registrar General of Canada (notice of such deposit to
be forthwith thereafter given in the Canada Gazette) pursuant to Section 86
of the Railway Act of Canada (and in delivering the Equipment, the
Manufacturer may rely upon telegraphic advice from counsel for the Lessee
that such Equipment Trust Agreement, Lease and Assignment [including
the Consent] have been so filed, recorded and deposited ).

The Manufacturer and the Lessee each severally represents and war-
rants that, to the best of its knowledge, at the time of delivery of the
Equipment to the Lessee, as agent of the Trustee and the Company, the
Equipment will be new railroad equipment, not having been used by any
person after completion of manufacture and prior to delivery, and no capital
cost allowance, investment credits or depreciation will have been claimed by
any person with respect thereto.

The Manufacturer’s obligation as to time of delivery is subject to delays
resulting from causes beyond the Manufacturer’s reasonable control, in-
cluding, but not limited to, acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, labor shortages, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equipment or facilities or
delays in receiving necessary materials.

Notwithstanding the preceding provisions of this Article 2, any unit of
the Equipment not delivered, accepted and settled for pursuant to Article 3
hereof on or before March 1, 1974 shall be excluded from this Agreement
and not included in the term “Equipment” as used in this Agreement. If the
Manufacturer’s failure to deliver the units of the Equipment so excluded
from this Agreement resulted from one or more of the causes set forth in the
immediately preceding paragraph, the Manufacturer agrees to manufacture
and deliver and the Lessee agrees to accept and purchase, on the terms
herein specified, any such unit or units of the Equipment so excluded from
this Agreement for cash within 30 days after delivery and acceptance, or on
such other date to which the Manufacturer and the Lessee shall mutually
agree, either directly or, if the Manufacturer and the Lessee shall mutually
agree, by means of a conditional sale, equipment trust or other appropriate
method of financing; in which event the Company shall execute such
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instruments and take such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee full title to such unit or units.

The Equipment shall be subject to inspection and approval prior to
delivery by inspectors or other authorized representatives of the Company
(who may be employees or authorized representatives of the Lessee) and
the Manufacturer shall grant to any such inspector or other authorized
representative reasonable access to its plant. From time to time upon the
completion of the construction of each unit or a number of units of the
Equipment, such unit or units shall thereupon be presented to an inspector
or other authorized representative of the Company and the Lessee for
inspection at the Manufacturer’s plant and, if each unit conforms to the
Specifications and the other requirements, specifications and standards set
forth or referred to in Article 1 hereof, such inspector or authorized
representative shall promptly execute and deliver to the Manufacturer, in
such number of counterparts or copies as may reasonably be requested, a
certificate of acceptance (hereinafter called a Certificate of Acceptance)
stating that such unit or units have been inspected and accepted on behalf of
the Company and the Trustee and are marked in accordance with Article 1
hereof; provided, however, that the Manufacturer shall not thereby be
relieved of its warranty contained in Item 3 of Schedule I hereto.

On acceptance of each of the units of the Equipment pursuant to this
Article 2 on behalf of the Company and the Trustee as aforesaid, the
Company assumes with respect thereto the responsibility and risk of loss or
damage and the Manufacturer shall deliver to the Trustee (i) an invoice
describing such unit and stating that such unit is new standard gauge
railroad equipment (other than passenger or work equipment) first put into
service no earlier than the date of such delivery and acceptance, and that the
Purchase Price of such unit is an amount therein specified in Canadian
dollars and (ii) a bill of sale transferring title to such unit to the Trustee and
warranting to the Trustee, the Company and the Lessee that at the time of
such delivery the Manufacturer had legal title to such unit and good and
lawful right to sell the same and that title to such unit was, at the time of
such delivery of such unit, free from all claims, liens, security interests and
other encumbrances of any nature except as created by the applicable
Equipment Trust Agreement or as permitted by Section 6.01 thereof and
except for the rights of the Lessee under the applicable Lease and
warranting to the Trustee, the Company and the Lessee the materials and
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workmanship with respect to the Equipment as set forth in Item 3 of
Schedule 1.

ARTICLE 3. Purchase Price and Payment. The base price per unit of the
Equipment, stated in Canadian dollars, is set forth in Schedule II hereto.
Such base price, which shall include (a) federal sales taxes and (b) freight
charges, if any, prepaid by the Manufacturer, from the Manufacturer’s plant
to the point of delivery, is subject to such increase or decrease as may be or
has been agreed to by the Manufacturer and the Lessee whether such prior
agreement is cancelled hereby or not and including a decrease, if any, to the
extent contemplated by Item 5 of Schedule I hereto, provided, however, that
such increase with respect to any unit shall not exceed 5% of the base price
set forth in Schedule II hereto. The term “Purchase Price” as used herein
shall mean the base price or prices as so increased or decreased. If on any
Closing Date the aggregate Cost (as defined in the Equipment Trust
Agreements) of the units of the Equipment for which settlement has
theretofore been and is then being made under this Agreement, would, but
for the provisions of this sentence, exceed the amount set forth in Item 6 to
Schedule I hereto (or such larger amount as the Company may at its option
agree to), the Manufacturer will, upon request of the Company, enter into
an agreement excluding from this Agreement such unit or units of the
Equipment then proposed to be settled for as specified by the Company, as
will, after giving effect to such exclusion, reduce such aggregate Cost to not
more than the amount set forth in Item 6 of Schedule I hereto (or such
larger amount as aforesaid ); and the Lessee agrees to purchase on the terms
herein specified any such unit or units of the Equipment so excluded from
this Agreement from the Manufacturer for cash on the Closing Date, or on
such other date to which the Manufacturer and the Lessee shall mutually
agree, either directly or, if the Manufacturer and the Lessee shall mutually
agree, by means of a conditional sale, equipment trust or other appropriate
method of financing; in which event the Company shall execute such
instruments and take such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee, full title to such unit or units.

The Equipment shall be settled for on one or more Closing Dates ( fixed
as hereinafter provided) as specified in Item 2 of Schedule I hereto (the
Equipment settled for on each Closing Date being hereinafter called a
Group).
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Subject to the provisions of Article 4 hereof, the Company hereby
promises to cause the Trustee to pay in cash to the Manufacturer at such
place as the Manufacturer may designate, on each Closing Date with respect
to a Group, the amounts set forth in Section 3.02 and Section 3.03 of the
Equipment Trust Agreements.

The term “Closing Date” with respect to any Group of the Equipment
shall mean March 1, 1974, or such earlier date following the date of deposit
of the net proceeds of the sale of the Equipment Trust Certificates
(hereinafter called the Equipment Trust Certificates) issued pursuant to
Section 2.01 of the applicable Equipment Trust Agreement in respect of such
Group, following presentation by the Manufacturer to the Trustee of the
invoice and the Certificate or Certificates of Acceptance for such Group, as
shall be fixed by the Company and the Lessee by written notice delivered to
the Manufacturer and the Trustee at least five business days prior to the
Closing Date designated therein. The term “business days” as used herein
means calendar days, excluding Saturdays, Sundays and legal holidays or
days on which banking institutions are authorized by law to close in
Hartford, Connecticut or New York, New York.

If the Manufacturer shall not receive on the Closing Date with respect
to a Group of the Equipment the amounts payable to the Manufacturer in
respect of such Group pursuant to the third paragraph of this Article 3 and
Sections 3.02 and 3.03 of the applicable Equipment Trust Agreement, the
Manufacturer will promptly notify the Company and the Lessee of such
event and, if such amount shall not have been previously paid and the
Manufacturer shall have otherwise complied with the conditions of this
Agreement to entitle the Manufacturer to receive payment hereunder and
thereunder, the Lessee will, not later than 90 days after the Closing Date,
make payment to the Manufacturer of such amounts, together with interest
on the aggregate Cost of such Group from such Closing Date to the date of
payment by the Lessee at the prime rate per annum in effect on the Closing
Date for the Canadian Imperial Bank of Commerce in Toronto, Canada; in
which event the Company shall execute such instruments and take such
other action as shall be reasonably requested by the Lessee to vest in the
Lessee or its designee full title to such Equipment. If the Lessee shall not
make payment as aforesaid, the Company shall execute such instruments
and take such other action as shall be reasonably requested by the
Manufacturer to vest in the Manufacturer or its designee full title to such
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Equipment, whereupon the Manufacturer may, at its election, sell, lease,
retain or otherwise dispose of such Equipment as may be permitted by law,
provided, however, that the Lessee shall not thereby be relieved of its
obligations to make payment to the Manufacturer as aforesaid.

Upon payment to the Manufacturer for any Group of Equipment as
provided for in this Agreement, any and all claims, liens, security interests or
other encumbrances of any nature of the Manufacturer with respect to title
to such Group of Equipment under this Agreement shall forthwith cease and
determine.

.ARTICLE 4. Conditions to Obligations of the Company. Anything
contained in this Agreement to the contrary notwithstanding, the Company
shall have no duty to cause the Trustee to pay to the Manufacturer pursuant
to the third paragraph of Article 3 hereof with respect to any Group of the
Equipment (a) prior to the Closing Date, (b) in the event that on such
Closing Date the aggregate principal amount of Trust Certificates to be sold
on or prior to such Closing Date shall not have been purchased by the
prospective purchaser thereof or (c¢) unless the Company shall have
received, on or prior to the Closing Date, the following documents in such
number of counterparts or copies as may reasonably be requested in form
and substance satisfactory to it (i) the documents referred to in Section 3.04
of the applicable Equipment Trust Agreement, (ii) a Lessee’s Certificate (as
defined in such Equipment Trust Agreement) dated the Closing Date to the
effect that no Event of Default (as defined in such Equipment Trust
Agreement) which relates to the Lessee nor an Event of Default (as defined
in the Lease), nor any event which with the lapse of time and/or notice
provided for in such Equipment Trust Agreement or in the Lease could
constitute such an Event of Default thereunder shall have occurred and be
continuing and (iii) such other documents as the Company may reasonably
request. '

ARTICLE 5. Warranties. The agreement of the parties relating to the
Manufacturer’s warranty of materials and workmanship is set forth in Item 3
of Schedule 1 hereto, which said Item 3 is by this reference made a part
hereof.



ARTICLE 6. Patent Indemnities. Except in case of designs, processes or
combinations specified by the Lessee and not developed or purported to be
developed by the Manufacturer, and articles and materials specified by the
Lessee and not manufactured by the Manufacturer, the Manufacturer agrees
to indemnify, protect and hold harmless the Company, the Trustee and the
Lessee from and "against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and counsel fees, in any
manner imposed upon or accruing against the Company, the Trustee and the
Lessee because of the use in or about the construction or operation of the
Equipment or any unit thereof, of any design, process, combination, article
or material infringing or claimed to infringe on any patent or other right.
The Lessee likewise will indemnify, protect and hold harmless the Manufac-
turer, the Trustee and the Company frcm and against any and all liability,
claims, demands, costs, charges and expenses, including royaity payments
and counsel fees, in any manner imposed upon or accruing against the
Manufacturer, the Trustee or the Company, as the case may be, because of
the use in or about the construction or operation of the Equipment, or any
unit thereof, of any design, process or combination specified by the Lessee
and not developed or purported to be developed by the Manufacturer, or
article or material specified by the Lessee and not manufactured by the
Manufacturer, which infringes or is claimed to infringe on any patent or
other right. The Manufacturer agrees to and hereby does, to the extent
legally possible without impairing any claim, right or cause of action
hereinafter referred to, transfer, assign, set over and deliver to the Lessee
every claim, right and cause of action which the Manufacturer has or
hereafter shall have against the originator or seller or sellers of any design,
process, combination, article or material specified by the Lessee and used by
the Manufacturer in or about the construction or operation of the Equip-
ment, or any unit thereof, on the ground that any such design, process,
combination, article or material or operation thereof infringes or is claimed
to infringe on any patent or other right, and the Manufacturer further agrees
to execute and deliver to the Lessee all and every such further assurances as
may be reasonably requested by the Lessee more fully to effectuate the
assignment, transfer and delivery of every such claim, right and cause of
action. The Manufacturer will give notice to the Lessee of any claim known
to the Manufacturer from which liability may be charged against the Lessee
hereunder. The Company, the Trustee and the Lessee, respectively, will
give notice to the Manufacturer of any claim known to the Company, the
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Trustee or the Lessee, as the case may be, on the basis of which liability may
be charged against the Manufacturer hereunder.

ARTICLE 7. Taxes. All payments to be made or caused to be made by
the Company or the Lessee hereunder will be free of expense to the
Manufacturer with respect to the amount of any local, state, provincial or
federal Canadian or United States or Mexican taxes ( other than net income,
gross receipts, franchise taxes measured by net income based on such
receipts, excess profits and similar taxes), assessments, license fees, charges,
fines or penalties levied or imposed upon, or in connection with, or measured
by, this Agreement or any use, payment, shipment, delivery or transfer of
title under the terms hereof, all of which taxes, assessments, license fees,
charges, fines or penalties the Company or the Lessee, as the case may be,
assumes and agrees to pay on demand in addition to the Purchase Price of
the Equipment, it being understood that federal Canadian sales taxes are
included in the Purchase Price; provided, however, that the Company will
have no obligation to pay any such taxes (other than sales taxes included in
the Purchase Price), assessments, license fees, charges, fines or penalties
unless it shall have received payment thereof from the Lessee pursuant to
Section 5 of the Lease. ‘

ARTICLE 8. Notice. Any notice hereunder to the party designated below
shall be deemed to be properly served if delivered or mailed to it at the
following specified addresses:

(a) to the Company, 235 Montgomery Street, San Francisco,
California 94104 (with a copy to Halsey, Stuart & Co. Inc., 123 South
La Salle Street, Chicago, Hlinois 60690),

(b) to the Lessee, at P.O. Box 8100, Montreal 101, Quebec,
Canada, attention of the Treasurer,

(c) to the Manufacturer, at its address set forth below in Item 4 of
Schedule I hereto,

or at such other addresses as may have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 9. Article Headings. All article headings are inserted for
convenience only and shall not affect any construction or interpretation of
this Agreement.
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ARTICLE 10. Effect and Modification of Agreement. This Agreement,
and the Schedules relating hereto, exclusively and completely state the rights
and agreements of the Manufacturer, the Company and the Lessee with
respect to the Equipment and supersede all other agreements, oral or
written, with respect to the Equipment other than with respect to the
Specifications as provided in Article 1 hereof. No variation of this
Agreement and no waiver of any of its provisions or conditions shall be valid
unless in writing and duly executed on behalf of the Company, the
Manufacturer and the Lessee.

ARTICLE 11. Law Governing. The terms of this Agreement and all rights
and obligations hereunder shall be governed by the laws of the State of
California.

ARTICLE 12. - Successors and Assigns. As used herein the terms
Manufacturer, Company, Trustee and Lessee shall be deemed to include the
successors and assigns of the Manufacturer, the Company, the Trustee and
the Lessee.

ARTICLE 13. Execution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to be an
original, and such counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by any such original
counterpart.
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IN WITNESS WHEREOF, the parties hereto, each pursuant to due corpo-
rate authority, have caused this Agreement to be duly executed as of the
date first above written.

NATIONAL STEEL CAR CORPORATION,
LIMITED

[ CORPORATE SEAL ]

ATTEST:

Secretary

CANADIAN NATIONAL RAILWAY
COMPANY

Vice President
[ CORPORATE SEAL |

ATTEST:

..............................................................

Secretary

FIRST WESTERN BANK AND TRUST
CoMPANY,
As Owner-Trustee

' Authorized Officer
[ CORPORATE SEAL ]

ATTEST:

Authorized Officer

Secretary
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PROVINCE OF ONTARIO ' 5s.:
JupiciaL DISTRICT OF WENTWORTH |~

On this day of October, 1973, before me personally appeared

, to me personally known, who, being by me

duly sworn, says that he is a of NATIONAL STEEL CaR

CORPORATION, LIMITED that one of the seals affixed to the foregoing

instrument is the corporate seal of said corporation, that said instrument was

signed and sealed on behalf of said corporation by authority of its Board of

Directors and he acknowledged that the execution of the foregoing in-
strument was the free act and deed of said corporation.

..........................................................

Notary Public

My Commission is for
[NOTARIAL SEAL]

STATE OF CALIFORNIA .
S.:
CouNTY OF SAN FRANCISCO
On this day of October, 1973, before me personally appeared
and , to me personally

known, each of whom being by me duly sworn, says that each is an
Authorized Officer of FIRST WESTERN BANK AND TRUST COMPANY, that one
of the seals affixed to the foregoing instrument is the corporate seal of said
banking corporation, that said instrument was signed and sealed on behalf
of said banking corporation by authority of its Board of Directors and each
acknowledged that the execution of the foregoing instrument was the free
act and deed of said banking corporation.

..........................................................

Notary Public

My Commission expires
[NOTARIAL SEAL]
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PROVINCE OF QUEBEC
SS.:
CiTY OF MONTREAL

On this day of October, 1973, before me personally appeared

, to me:personally known, who, being by me duly

sworn, says that he is a Vice President of CANADIAN NATIONAL RAILWAY

CoMpANY, that one of the seals affixed to the foregoing instrument is the

corporate seal of said corporation, that said instrument was signed and

sealed on behalf of said corporation by authority of its Board of Directors

and he acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

Commissioner for QOaths
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SCHEDULE I -MANUFACTURING AGREEMENT NO. 2

Item 1:

Item 2:

Item 3:

National Steel Car Corporation, Limited, a Canadian corpo-
ration.

For the purpose of making settlement, the Equipment shall be
settled for in not more than five Groups of units of the
Equipment.

Manufacturer’s Warranty of Materials and Workmanship. The
Manufacturer warrants that the units of the Equipment will be
built in accordance with the Specifications and with the other
requirements, specifications and standards set forth or referred to
in Article 1 of this Agreement and warrants the Equipment will
be free from defects in material (except as to specialties
incorporated therein which were specified or supplied by the
Lessee and not manufactured by the Manufacturer) and work-
manship or design (except as to designs specified by the Lessee
and not developed or purported to be developed by the Manu-
facturer) under normal use and service; the Manufacturer’s
obligation under this paragraph being limited to making good at
its plant any part or parts of any unit of the Equipment which
shall be returned to the Manufacturer, with transportation
charges prepaid, within one year after delivery of such unit and
which the Manufacturer’s examination shall disclose to its
satisfaction to have been thus defective. THIS WARRANTY IS
EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES,
EXPRESSED OR IMPLIED, STATUTORY OR OTHER-
WISE, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, AND OF ALL OTHER OBLIGATIONS OR
LIABILITIES ON THE PART OF THE MANUFACTURER,
EXCEPT FOR ITS OBLIGATIONS UNDER ARTICLES 1, 2,
3 AND 6 OF THIS AGREEMENT. The Manufacturer neither
assumes nor authorizes any person to assume for it any other
liability in connection with the construction and delivery of the
Equipment, except as aforesaid.



Item 4:

Item S:

Item 6:
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The Manufacturer further agrees that neither the inspection
as provided in Article 2 of this Agreement, nor any examination,
nor the acceptance of any units of the Equipment as provided in
said Article 2, shall be deemed a waiver or modification by the
Company, the Trustee and/or the Lessee of any of their rights
under this Item 3.

It is further understood and agreed that the word “de-
sign(s)” as used herein and in Article 6 of the Agreement and
the word “specialties” as used herein shall be deemed to include
articles, materials, systems, formulae and processes.

P. O. Box 450, Hamilton, Ontario, Canada.

In the event that any lower base prices than those set forth in
Schedule II to this Agreement are made by the Manufacturer on
railroad equipment similar in type to any unit of the Equipment,
the Manufacturer agrees to make a corresponding reduction in
the base price of any such unit of the Equipment delivered
pursuant to Article 2- of this Agreement on or after the date of
said price reduction.

$17,216,000 (U.S.)



Type

70-ton 528" Steel

Sheathed Wood
Lined Box Cars
with 18 Com-
bination  Doors,
AAR Class XM

70-ton 506" Steel
Sheathed Wood
Lined Box Cars
with 12’ Doors,
AAR Class XM

70-ton 506" Steel
Sheathed Wood
Lined Box Cars
with 12’ Doors,
and Evans Load
Dividers, AAR
Class XL
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SCHEDULE II —Manufacturing Agreement No. 2

Manufacturer’s
Specifications

CN Spec. F-30-19 dated
December 1972, General
Arrangement Drawing 9H-
37!7336-A dated December §,
19

CN Spec. F-30-18 dated
November 1972, General
Arrangement Drawing 9H-
37887-A dated December
1972 and CN Spec. SS-1966

CN  Spec. F-30-18 dated
November 1972, General
Arrangement Drawing 9H-
37887-A dated December
1972 and CN Spec. $S-1966

Lessee’s Road Unit Total Date and
Manufacturer’s Numbers Base Price Base Price Place of
Plant Quantity  (inclusive) (Canadian)  (Canadian) Delivery
Hamilton 300 CN557440-  $21,244.32 $6,367,296 Prior to
Ontario 557739 March,
1974 at
Hamilton
Ontario
Hamilton 400 CN411000- $19,938.93 $7,975,572 Prior to
Ontario 411399 March,
1974 a1
Hamilton
Ontario
Hamilton 100 CN410000-  $24,708.57 $2,470,857 Prior to
Ontario 410099 March,
1974 at
Hamilton
Ontario



ANNEX A3

MANUFACTURING AGREEMENT No. 4
Dated as of September 1, 1973
among
MARINE INDUSTRIES LIMITED
FIRST WESTERN BANK AND TRUST COMPANY,
as Owner-Trustee

and

CANADIAN NATIONAL RAILWAY COMPANY

Covering 245 100-ton steel container flat cars




MANUFACTURING AGREEMENT No. 4 dated as of September 1,
1973, among the corporation named in Item 1, Schedule I hereto (here-
inafter called the Manufacturer), FIRST WESTERN BANK AND TrusT CoM-
PANY (hereinafter called the Company), as Owner-Trustee under five
Owner Trust Agreements dated as of September 1, 1973, with certain
investors and Canadian National Railway Company, a corporation duly
incorporated under the laws of Canada (hereinafter called the Lessee).

WHEREAS the Manufacturer agrees to construct, sell and deliver to the
order of the Company and the Company agrees to cause to be purchased the
units of new, standard gauge railroad equipment described in Schedule IT
attached hereto (hereinafter called the Equipment); and

WHEREAS in consideration of the execution and delivery of this Agree-
ment, the purchase agreements or purchase orders, if any, heretofore
executed between the Lessee and the Manufacturer covering the Equipment
are hereby cancelled in so far as they relate to the Equipment; and

WHEREAS the Company proposes to enter into five Equipment Trust
Agreements dated as of the date hereof (hereinafter together called the
Equipment Trust Agreements) with The Connecticut Bank and Trust
Company, as Trustee (hereinafter called the Trustee), each such unit of
Equipment to be subject to one of the Equipment Trust Agreements; and

WHEREAS it is contemplated that, pursuant to the applicable Equipment
Trust Agreement, there will be paid to the Manufacturer on one or more
Closing Dates (as hereinafter defined) the Purchase Price (as hereinafter
defined) of all the Equipment; and

WHEREAS the Company, as lessor, is proposing to execute five leases of
Equipment dated as of the date hereof to the Lessee each in substantially the
form annexed to the applicable Equipment Trust Agreement as Annex B
(hereinafter together called the Leases) and the Lessee has joined in this
Agreement for the purpose of making certain agreements as hereinafter set
forth.
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Now, THEREFORE, in consideration of the mutual promises, covenants
and agreements hereinafter set forth, the parties hereto do hereby agree as
follows:

ARTICLE 1. Construction and Sale. Subject to the terms and conditions
hereinafter set forth, the Manufacturer will construct the Equipment at its
plant set forth in Schedule II hereto and will sell and deliver the Equipment
as hereinbelow provided and the Company will arrange for the payment by
the Trustee to the Manufacturer of the Purchase Price of the Equipment,
each unit of which will be constructed in accordance with the specifications
referred to in Schedule II hereto and in accordance with such modifications
thereof as may be agreed upon in writing by the Manufacturer and the
Lessee ( which specifications and modifications, if any, are hereinafter called
the Specifications) and will, at or before delivery thereof pursuant to Article
2 hereof, have the following ownership markings stencilled on each side
thereof in a conspicuous place in letters not less than an inch in height:

“OWNED BY THE CONNECTICUT BANK AND TRUST
COMPANY, ONE CONSTITUTION PLAZA, HARTFORD,
CONNECTICUT 06115, AS TRUSTEE UNDER THE TERMS
OF AN EQUIPMENT TRUST AGREEMENT”.

The Manufacturer agrees that the design, quality and component parts of
the Equipment except as to design, quality and component parts specified or
supplied by the Lessee will conform to all requirements and specifications of
the United States Federal Railroad Administration and the Canadian
Transport Commission and to all standards recommended by the Associ-
ation of American Railroads reasonably interpreted as being applicable to
new railroad equipment of the character of such units of the Equipment as of
the date of delivery thereof.

ARTICLE 2. Delivery. The Manufacturer will deliver the Equipment to
the Lessee, as agent of the Trustee and the Company, freight charges, if any,
prepaid, at such point or points as shall be specified in Schedule II hereto,
* and in accordance with the time of delivery schedule set forth in Schedule II
hereto; provided, however, that no unit of the Equipment shall be delivered
under this Agreement until the applicable Equipment Trust Agreement and
Lease, together with the applicable Assignment, including the Consent
(both as defined in the Equipment Trust Agreements), shall have been filed
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and recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act of the United States and
deposited with the Registrar General of Canada (notice of such deposit to
be forthwith thereafter given in the Canada Ga:ette) pursuant to Section 86
of the Railway Act of Canada (and in delivering the Equipment, the
Manufacturer may rely upon telegraphic advice from counsel for the Lessee
that such Equipment Trust Agreement, Lease and Assignment [including
the Consent] have been so filed, recorded and deposited).

The Manufacturer and the Lessee each severally represents and war-
rants that, to the best of its knowledge, at the time of delivery of the
Equipment to the Lessee, as agent of the Trustee and the Company, the
Equipment will be new railroad equipment, not having been used by any
person after completion of manufacture and prior to delivery, and no capital
cost allowance, investment credits or depreciation will have been claimed by
any person with respect thereto.

The Manufacturer’s obligation as to time of delivery is subject to delays
resulting from causes beyond the Manufacturer’s reasonable control, in-
cluding, but not limited to, acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, labor shortages, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equipment or facilities or
delays in receiving necessary materials.

Notwithstanding the preceding provisions of this Article 2, any unit of
the Equipment not delivered, accepted and settled for pursuant to Article 3
hereof on or before March 1, 1974 shall be excluded from this Agreement
and not included in the term “Equipment” as used in this Agreement. If the
Manufacturer’s failure to deliver the units of the Equipment so excluded
from this Agreement resulted from one or more of the causes set forth in the
immediately preceding paragraph, the Manufacturer agrees to manufacture
and deliver and the Lessee agrees to accept and purchase, on the terms
herein specified any such unit or units of the Equipment so excluded from
this Agreement for cash within 30 days after delivery and acceptance, or on
such other date to which the Manufacturer and the Lessee shall mutually
agree, either directly or, if the Manufacturer and the Lessee shall mutually
agree, by means of a conditional sale, equipment trust or other appropriate
method of financing; in which event the Company shall execute such
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instruments and take such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee full title to such unit or units.

The Equipment shall be subject to inspection and approval prior to
.delivery by inspectors or other authorized representatives of the Company
(who may be employees or authorized representatives of the Lessee) and
the Manufacturer shall grant to any such inspector or other authorized
representative reasonable access to its plant. From time to time upon the
completion of the construction of each unit or a number of units of the
Equipment, such unit or units shall thereupon be presented to an inspector
or other authorized representative of the Company and the Lessee for
inspection at the Manufacturer’s plant and, if each unit conforms to the
Specifications and the other requirements, specifications and standards set
forth or referred to in Article 1 hereof, such inspector or authorized
representative shall promptly execute and deliver to the Manufacturer, in
such number of counterparts or copies as may reasonably be requested, a
certificate of acceptance (hereinafter called a Certificate of Acceptance)
stating that such unit or units have been inspected and accepted on behalf of
the Company and the Trustee and are marked in accordance with Article 1
hereof; provided, however, that the Manufacturer shall not thereby be
relieved of its warranty contained in Item 3 of Schedule I hereto.

On acceptance of each of the units of the Equipment pursuant to this
Article 2 on behalf of the Company and the Trustee as aforesaid, the
Company assumes with respect thereto the responsibility and risk of loss or
damage and the Manufacturer shall thereafter deliver to the Trustee (i) an
invoice describing such unit and stating that such unit is new standard gauge
railroad equipment (other than passenger or work equipment) first put into
service no earlier than the date of such delivery and acceptance, and that the
Purchase Price of such unit is an amount therein specified in Canadian
dollars and (ii) a bill of sale transferring title to such unit to the Trustee and
warranting to the Trustee, the Company and the Lessee that at the time of
such delivery the Manufacturer had legal title to such unit and good and
lawful right to sell the same and that title to such unit was, at the time of
such delivery of such unit, free from all claims, liens, security interests and
other encumbrances of any nature except as created by the applicable
Equipment Trust Agreement or as permitted by Section 6.01 thereof and
except for the rights of the Lessec under the applicable Lease and
warranting to the Trustee, the Company and the Lessee the materials and
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workmanship with respect to the Equipment as set forth in Item 3 of
Schedule I.

ARTICLE 3. Purchase Price and Payment. The base price per unit of the
Equipment, stated in Canadian dollars, is set forth in Schedule II hereto.
Such base price, which shall include (a) federal sales taxes and (b) freight
charges, if any, prepaid by the Manufacturer, from the Manufacturer’s plant
to the point of delivery, is subject to such increase or decrease as may be or
has been agreed to by the Manufacturer and the Lessee whether such prior
agreement is cancelled hereby or not and including a decrease, if any, to the
extent contemplated by Item 5 of Schedule I hereto, provided, however, that
such increase with respect to any unit shall not exceed 5% of the base price
set forth in Schedule II hereto. The term “Purchase Price” as used herein
shall mean the base price or prices as so increased or decreased. If on any
Closing Date the aggregate Cost (as defined in the Equipment Trust
Agreements) of the units of the Equipment for which settlement has
theretofore been and is then being made under this Agreement, would, but
for the provisions of this sentence, exceed the amount set forth in Item 6 to
Schedule I hereto (or such larger amount as the Company may at its option
agree t0), the Manufacturer will, upon request of the Company, enter into
an agreement excluding from this Agreement such unit or units of the
Equipment then proposed to be settled for as specified by the Company, as
will, after giving effect to such exclusion, reduce such aggregate Cost to not
more than the amount set forth in Item 6 of Schedule I hereto (or such
larger amount as aforesaid ); and the Lessee agrees to purchase on the terms
herein specified any such unit or units of the Equipment so excluded from
this Agreement from the Manufacturer for cash on the Closing Date, or on
such other date to which the Manufacturer and the Lessee shall mutually
agree, either directly or, if the Manufacturer and the Lessee shall mutually
agree, by means of a conditional sale, equipment trust or other appropriate
method of financing; in which event the Company shall execute such
instruments and take such other action as shall be reasonably requested by
the Lessee to vest in the Lessee or its designee, full title to such unit or units.

The Equipment shall be settled for on one or more Closing Dates ( fixed
as hereinafter provided) as specified in Item 2 of Schedule I hereto (the
Equipment settled for on each Closing Date being hereinafter called a
Group).
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Subject to the provisions of Article 4 hereof, the Company hereby
promises to cause the Trustee to pay in cash to the Manufacturer at such
place as the Manufacturer may designate, on each Closing Date with respect
to a Group, the amounts set forth in Section 3.02 and Section 3.03 of the
Equipment Trust Agreements.

The term “Closing Date” with respect to any Group of the Equipment
shall mean March 1, 1974, or such earlier date following the date of deposit
of the net proceeds of the sale of the Equipment Trust Certificates
(hereinafter called the Equipment Trust Certificates) issued pursuant to
Section 2.01 of the applicable Equipment Trust Agreement in respect of such
Group, following presentation by the Manufacturer to the Trustee of the
invoice and the Certificate or Certificates of Acceptance for such Group, as
shall be fixed by the Company and the Lessee by written notice delivered to
the Manufacturer and the Trustee at least five business days prior to the
Closing Date designated therein. The term “business days™ as used herein
means calendar days, excluding Saturdays, Sundays and legal holidays or
days on which banking institutions are authorized by law to close in
Hartford, Connecticut or New York, New York.

_If the Manufacturer shall not receive on the Closing Date with respect
to a Group of the Equipment the amounts payable to the Manufacturer in
respect of such Group pursuant to the third paragraph of this Article 3 and
Sections 3.02 and 3.03 of the applicable Equipment Trust Agreement, the
Manufacturer will promptly notify the Company and the Lessee of such
event and, if such amount shall not have been previously paid and the
Manufacturer shall have otherwise complied with the conditions of this
Agreement to entitle the Manufacturer to receive payment hereunder and
thereunder, the Lessee will, not later than 90 days after the Closing Date,
‘make payment to the Manufacturer of such amounts, together with interest
on the aggregate Cost of such Group from such Closing Date to the date of
payment by the Lessee at the prime rate per annum in effect on the Closing
Date for the Bank of Montreal in Montreal, Canada; in which event the
Company shall execute such instruments and take such other action as shall
be reasonably requested by the Lessee to vest in the Lessee or its designee
full title to such Equipment. = If the Lessee shall not make payment as
aforesaid, the Company shall execute such instruments and take such other
action as shall be reasonably requested by the Manufacturer to vest in the
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Manufacturer or its designee full title to such Equipment, whereupon the
Manufacturer may, at its election, sell, lease, retain or otherwise dispose of
such Equipment as may be permitted by law, provided, however, that the
Lessee shall not thereby be relieved of its obligations to make payment to
the Manufacturer as aforesaid.

Upon payment to the Manufacturer for any Group of Equipment as
provided for in this Agreement, any and all claims, liens, security interests or
other encumbrances of any nature of the Manufacturer with respect to title
to such Group of Equipment under this Agreement shall forthwith cease and
determine.

ARTICLE 4. Conditions to Obligations of the Company. Anything
contained in this Agreement to the contrary notwithstanding, the Company
shall have no duty to cause the Trustee to pay to the Manufacturer pursuant
to the third paragraph of Article 3 hereof with respect to any Group of the
Equipment (a) prior to the Closing Date, (b) in the event that on such
Closing Date the aggregate principal amount of Trust Certificates to be sold
on or prior to such Closing Date shall not have been purchased by the
prospective purchaser thereof or (c) unless the Company shall have
received, on or prior to the Closing Date, the following documents in such
number of counterparts or copies as may reasonably be requested in form
and substance satisfactory to it (1) the documents referred to in Section 3.04
of the applicable Equipment Trust Agreement, (ii) a Lessee’s Certificate (as
defined in such Equipment Trust Agreement) dated the Closing Date to the
effect that no Event of Default (as defined in such Equipment Trust
Agreement) which relates to the Lessee nor an Event of Default (as defined
in the Lease), nor any event which with the lapse of time and/or notice
provided for in such Equipment Trust Agreement or in the Lease could
constitute such an Event of Default thereunder shall have occurred and be
continuing and (iii) such other documents as the Company may reasonably
request.

ARTICLE 5. Warranties. The agreement of the parties relating to the
Manufacturer’s warranty of materials and workmanship is set forth in Item 3
of Schedule I hereto, which said Item 3 is by this reference made a part
hereof. »



ARTICLE 6. Patent Indemnities. Except in case of designs, processes or
combinations specified by the Lessee and not developed or purported to be
developed by the Manufacturer, and articles and materials specified by the
Lessee and not manufactured by the Manufacturer, the Manufacturer agrees
to indemnify, protect and hold harmless the Company, the Trustee and the
Lessee from and against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments .and counsel fees, in any
manner imposed upon or accruing against the Company, the Trustee and the
Lessee because of the use in or about the construction or operation of the
Equipment or any unit thereof, of any design, process, combination, article
or material infringing or claimed to infringe on any patent or other right.
The Lessee likewise will indemnify, protect and hold harmless the Manufac-
turer, the Trustee and the Company from and against any and all liability,
claims, demands, costs, charges and expenses, including royalty payments
- and counsel fees, in any manner imposed upon or accruing against the
Manufacturer, the Trustee or the Company, as the case may be, because of
the use in or about the construction or operation of the Equipment, or any
unit thereof, of any design, process or combination specified by the Lessee
and not developed or purported to be developed by the Manufacturer, or
article or material specified by the Lessee and not manufactured by the
Manufacturer, which infringes or is claimed to infringe on any patent or
other right. The Manufacturer agrees to and hereby does, to the extent
legally possible without impairing any claim, right or cause of action
hereinafter referred to, transfer, assign, sét over and deliver to the Lessee
every claim, right and cause of action which the Manufacturer has or
hereafter shall have against the originator or seller or sellers of any design,
process, combination, article or material specified by the Lessee and used by
the Manufacturer in or about the consiruction or operation of the Equip-
ment, or any unit thereof, on the ground that any such design, process,
combination, article or material or operation thereof infringes or is claimed
to infringe on any patent or other right, and the Manufacturer further agrees
to execute and deliver to the Lessee all and every such further assurances as
may be reasonably requested by the Lessee more fully to effectuate the
assignment, transfer and delivery of every such claim, right and cause of
action. The Manufacturer will give notice to the Lessee of any claim known
to the Manufacturer from which liability may be charged against the Lessee
hereunder. The Company, the Trustee and the Lessee, respectively, will
give notice to the Manufacturer of any claim known to the Company, the



9

Trustee or the Lessee, as the case may be, on the basis of which liability may
be charged against the Manufacturer hereunder.

ARTICLE 7. Taxes. All payments to be made or caused to be made by
the Company or the Lessee hereunder will be free of expense to the
Manufacturer with respect to the amount of any local, state, provincial or
federal Canadian or United States or Mexican taxes (other than net income,
gross receipts, franchise taxes measured by net income based on such
receipts, excess profits and similar taxes), assessments, license fees, charges,
fines or penalties levied or imposed upon, or in connection with, or measured
by, this Agreement or any use, payment, shipment, delivery or transfer of
title under the terms hereof, all of which taxes, assessments, license fees,
charges, fines or penalties the Company or the Lessee, as the case may be,
assumes and agrees to pay on demand in addition to the Purchase Price of
the Equipment, it being understood that federal Canadian sales taxes are
included in the Purchase Price; provided, however, that the Company will
have no obligation to pay any such taxes (other than sales taxes included in
the Purchase Price), assessments, license fees, charges, fines or penalties
unless it shall have received payment thereof from the Lessee pursuant to
Section 5 of the Lease.

ARTICLE §. Notice. Any notice hereunder to the party designated below
shall be deemed to be properly served if delivered or mailed to it at the
following specified addresses:

(a) to the Company, 235 Montgomery Street, San Francisco,
California 94104 (with a copy to Halsey, Stuart & Co. Inc., 123 South
La Salle Street, Chicago, Illinois 60690),

(b) to the Lessee, at P.O. Box 8100, Montreal 101, Quebec,
Canada, attention of the Treasurer,

(c) to the Manufacturer, at its address set forth below in Item 4 of
Schedule I hereto,

or at such other addresses as may have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 9. Article Headings. All article headings are inserted for
convenience only and shall not affect any construction or interpretation of
this Agreement.
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ARTICLE 10. Effect and Modification of Agreement. This Agreement,
and the Schedules relating hereto, exclusively and completely state the rights
and agreements of the Manufacturer, the Company and the Lessee with
respect to the Equipment and supersede all other agreements, oral or
written, with respect to the Equipment other than with respect to the
Specifications as provided in Article 1 hereof: No variation of this
Agreement and no waiver of any of its provisions or conditions shall be valid-
unless in writing and duly executed on behalf of the Company, the
Manufacturer and the Lessee.

ARTICLE 11. Law Governing. The terms of this Agreement and all rights
and obligations hereunder shall be governed by the laws of the State of
California.

ARTICLE 12. Successors and Assigns. As used herein the terms
Manufacturer, Company, Trustee and Lessee shall be deemed to include the
successors and assigns of the Manufacturer, the Company, the Trustee and
the Lessee.

ARTICLE 13. Execution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed to be an
original, and such counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidenced by any such original
counterpart. '
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IN WrTNEss WHEREOF, the parties hereto, each pursuant‘ to due corpo-
rate authority, have caused this Agreement to be duly executed as of the
date first above written. '

MARINE INDUSTRIES LIMITED

By ................
[CORPORATE SEAL] .

Secretary

..............................................................

CANADIAN NATIONAL RAILWAY
COMPANY

Vice President
[ CORPORATE SEAL ]

..............................................................

Secretary

FIrsT WESTERN BANK AND TRUST
COMPANY,
As Owner-Trustee

[ CORPORATE SEAL]

Authorized Officer

..............................................................

< Secretary
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PROVINCE OF QUEBEC
SS.:
CITY OF MONTREAL

On this day of October, 1973, before me personally appeared
: , and , to me
personally known, who, being by me duly sworn, says that he is a Vice
President and Secretary, respectively of MARINE INDUSTRIES LIMITED, that
one of the seals affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
My Commission is for
[NOTARIAL SEAL]
STATE OF CALIFORNIA .
SS.:
COUNTY OF SAN FrANCISCO
On this day of October, 1973, before me personally appeared
, and , to

me personally known, each of whom, being by me duly sworn, says that
each is an authorized officer of FIRST WESTERN BANK AND TrUST COMPANY,
that one of the seals affixed to the foregoing instrument is the corporate seal
of said banking corporation, that said instrument was signed and sealed on
behalf of said banking corporation by authority of its Board of Directors and
each acknowledged that the execution of the foregoing instrument was the
free act and deed of said banking corporation.

..........................................................

Notary Public

My Commission expires
[NOTARIAL SEAL]
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PrROVINCE OF QUEBEC
CITY OF MONTREAL
On this day of October, 1973, before me persona..y appeared
, to me personally known, who, being by me
duly sworn, says that he is a Vice President of CANADIAN NATIONAL
RaiLway CoMPANY, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

SS.:

Commissioner for Oaths
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SCHEDULE I—MANUFACTURING AGREEMENT NO. 4

Item 1:

Item 2:

Item 3:

Marine Industries Limited, a Canadian corporation.

For the purpose of making settlement, the Equipment shall be
settled for in not more than three Groups of units of the
Equipment.

Manufacturer’s Warranty of Materials and Workmanship. The
Manufacturer warrants that the units of the Equipment will be
built in accordance with the Specifications and with the other
requirements, specifications and standards set forth or referred to
in Article 1 of this Agreement and warrants the Equipment will
be free from defects in material (except as to specialties
incorporated therein which were specified or supplied by the
Lessee and not manufactured by the Manufacturer) and work-
manship or design (except as to designs specified by the Lessee
and not developed or purported to be developed by the Manu-
facturer) under normal use and service; the Manufacturer’s
obligation under this paragraph being limited to making good at
its plant any part or parts of any unit of the Equipment which
shall ‘be returned to the Manufacturer, with transportation
charges prepaid, within one year after delivery of such unit and
which the Manufacturer’s examination shall disclose to its
satisfaction to have been thus defective. THIS WARRANTY IS
EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES,
EXPRESSED OR IMPLIED, STATUTORY OR OTHER-
WISE, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, AND OF ALL OTHER OBLIGATIONS OR
LIABILITIES ON THE PART OF THE MANUFACTURER,
EXCEPT FOR ITS OBLIGATIONS UNDER ARTICLES 1, 2,
3 AND 6 OF THIS AGREEMENT. The Manufacturer neither
assumes nor authorizes any person to assume for it any other
liability in connection with the construction and delivery of the
Equipment, except as aforesaid.



Item 4:
Item 5:

Item 6:
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The Manufacturer further agrees that neither the inspection
as provided in Article 2 of this Agreement, nor any examination,
nor the acceptance of any units of the Equipment as provided in
said Article 2, shall be deemed a waiver or modification by the
Company, the Trustee and/or the Lessee of any of their rights
under this Item 3. ‘

It is further understood and agreed that the word “de-
sign(s)” as used herein and in Article 6 of the Agreement and
the word “specialties” as used herein shall be deemed to include
articles, materials, systems, formulae and processes.

Suite 500 1405 Peel, Montreal, Quebec, Canada.
[ This Item is intentionally left blank.]

$5,450,000 (U S.)
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SCHEDULE II—Manufacturing Agreement No. 4

Lessee’s
. Road Unit Total Date ard
Manufacturer’s Manufacturer’s Numbers Base Price Base Price Place of
Type Specifications - Plant Quantity (inclusive) (Canadian) (Canadian) Delivery
100-ton steel con- CN Spec. F-50-14 dated March, Tracy 245 CN639200-  $21,744.03  $5,327,287.35 December,
tainer flat cars, 1973, General Arrangement [Sorel] 639444 1973-
AAR Class FC Drawing 9H-39004-A dated Quebec February
March 29, 1973, SS-1966 ........ 1974 at
. Tracy
[Sorel]

Quebec
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LEASE OF EQUIPMENT NO. 5
between

FIRST WESTERN BANK AND TRUST COMPANY,
' Owner-Trustee

and

CANADIAN NATIONAL RAILWAY COMPANY

Dated as of September 1, 1973




LEASE OF EQUIPMENT No. 5 dated as of September 1, 1973,
between FIRST WESTERN BANK AND TRUST COMPANY, as Owner-Trustee,
(hereinafter called the Lessor) under Owner Trust Agreement No. 5 dated
as of September 1, 1973 with certain equity investors (hereinafter called the
Beneficiaries ), and CANADIAN NATIONAL RAILWAY COMPANY, a corporation
duly incorporated under the laws of Canada (hereinafter called the Lessee).

WHEREAS, the Lessor has entered into Manufacturing Agreements No. 2
and No. 4 dated as of September 1, 1973 (hereinafter called the Manufac-
turing Agreements) with National Steel Car Corporation, and Marine
Industries Limited, respectively (hereinafter called the Manufacturers) and.
the Lessee, wherein the Manufacturers have agreed to construct, sell and
deliver the units of railroad equipment described in Schedule I hereto; and

WHEREAS, the Lessor has entered into Equipment Trust Agreement No.
5 dated as of September 1, 1973 (hereinafter called the Equipment Trust
Agreement) with The Connecticut Bank and Trust Company (hereinafter
called the Trustee), under which the Lessor has agreed to cause each
Manufacturer to sell, assign and transfer to the Trustee title to all such Units
(as hereinafter defined) of railroad equipment which are accepted after
December 31, 1973 but on or prior to March 1, 1974 up to an aggregate cost
of $19,600,000 (U.S.) and settled for on or prior to March 1, 1974 under the
Manufacturing Agreements and under which such title to the Units will be
reserved to the Trustee until the Lessor fulfills its obligations under the
Equipment Trust Agreement (such units described in Schedule I hereto
being hereinafter called the Units), and under which the Trustee has agreed
to lease all the Units to the Lessor; and

WHEREAS, the Lessee desires to lease from the Lessor the Units at the
rentals and for the terms and upon the conditions hereinafter provided;

Now, THEREFORE, in consideration of the premises and of the rentals to
be paid and the covenants hereinafter mentioned to be kept and performed
by the Lessee, the Lessor hereby leases the Units to the Lessee upon the
following terms and conditions, but, upon default of the Lessee hereunder,
subject and subordinate to all the rights and remedies of the Trustee under
the Equipment Trust Agreement.
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Section 1. Delivery and Acceptance of Units. The Lessor will cause each
Unit accepted pursuant to each Manufacturing Agreement to be tendered to
the Lessee at such point or points as may be mutually acceptable to the
Lessor and the Lessee. Immediately upon such tender, the Lessee will cause
its authorized inspectors or representatives to inspect the same, and if such
Unit is found to be in good operating order and repair, to accept delivery of
such Unit and to execute and deliver to the Lessor a certificate of acceptance
(hereinafter called a Certificate of Acceptance) certifying as to the actual
date of acceptance of delivery by the Lessee; whereupon such Unit shall be
deemed to have been delivered to and accepted by the Lessee under this
Lease and shall be subject thereafter to all the terms and conditions of this
Lease and such Certificate of Acceptance shall be absolutely binding upon
the Lessee. Any Unit or Units excluded from the Equipment Trust
Agreement pursuant to Section 2.07 or 3.01 thereof shall likewise be
excluded from this Lease.

Section 2. Rentals. The Lessee agrees to pay to the Lessor, in such coin
or currency of the United States of America as, at the time payable, shall be
legal tender for the payment of public and private debts, as rental for each
Unit subject to this Lease, one interim rental payment on the Business Day
(as defined in the Equipment Trust Agreement) next preceding March 1,
1974, and 30 consecutive semi-annual rental payments payable on the
Business Day next preceding March 1 and September 1 of each year,
commencing September 1, 1974. In respect of each Unit subject to this
Lease (a) the interim payment shall be in an amount equal to the daily lease
rate therefor set forth in Schedule II multiplied by the Cost (as defined in
the applicable Equipment Trust Agreement) of each such Unit subject to
this Lease for each day elapsed from and including the date such Unit is
settled for under the Equipment Trust Agreement and the applicable
Manufacturing Agreement to March 1, 1974, less any amounts paid by the
Lessee pursuant to Section 18(d) hereof, and (b) the 30 semi-annual
payments shall each be in an amount equal to the basic lease rate therefor
set forth in Schedule II multiplied by the Cost of such Unit subject to this
Lease.

All rental and other payments provided for in this Lease to be made to
the Lessor shall be made to the Lessor by the deposit of the funds to the
account of the Lessor at the branch of such bank or trust company as shall
be from time to time specified in writing by the Lessor.
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This Lease is a net lease and the Lessee shall not be entitled to any
abatement of rent, reduction thereof or set-off against rent, including but not
limited to, abatements, reductions or set-offs due or alleged to be due to, or
by reason of, any past, present or future claims of the Lessee against the
Lessor under this Lease or otherwise or against the Trustee or the
Manufacturers; nor, except as otherwise expressly provided herein, shall this
Lease terminate, or the respective obligations of the Lessor or the Lessee be
otherwise affected, by reason of any defect in or damage to or loss of
possession or loss of use of or destruction of all or any of the Units from
whatever cause, the prohibition of or other restriction against the Lessee’s
use of all or any of the Units, the interference with such use by any person or
entity, the invalidity or unenforceability or lack of due authorization of this
Lease or lack of right, power or authority of the Lessor to enter into this
Lease, the breach by the Lessor of the representations and warranties of the
Lessor contained in the second paragraph of Section 8 hereof, or by reason
of any failure by the Lessor to perform any of its obligations herein
contained, or for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwithstanding, it being
the intention of the parties hereto that the rents and other amounts payable
by the Lessee hereunder shall continue to be payable in ali events in the
manner and at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions of this Lease.
The Lessee shall have a right of action against the Lessor for any such
breach of such representations and warranties or any such failure to perform
such obligations, but without any right of set-off of such rents and other
amounts payable by the Lessee hereunder.

Section 3. Terms of Lease. The term of this Lease as to each Unit shall
begin upon acceptance thereof by the Lessee pursuant to Section 1 hereof,
and, subject to the provisions of Sections 6, 9, 17 and 19 hereof, shall
terminate on the date on which the final semi-annual payment of rent in
respect thereof is due hereunder.

Notwithstanding anything to the contrary contained herein, all rights
and obligations under this Lease and in and to the Units, upon default by
the Lessee hereunder, are subordinate, junior in rank and subject to the
rights of the Trustee under the Equipment Trust Agreement.
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Section 4. Identification Marks. The Lessee will cause each Unit to be
kept numbered with its identifying number as set forth in Schedule I hereto
~and will keep and maintain, plainly, distinctly, permanently and con-
spicuously marked on each side of such Unit, in letters not less than an inch
in height, the following words: “OWNED By THE CONNECTICUT BANK AND
TrustT CoMPANY, ONE CONSTITUTION PLAZA, HARTFORD, CONNECTICUT
06115, As TRUSTEE UNDER THE TERMS OF AN EQUIPMENT TRUST AGREE-
MENT”, or other appropriate words designated by the Trustee, with appropri-
ate changes thereof and additions thereto as from time to time may be
required by law in order to protect the interest of the Lessor and the Trustee
in and to such Unit and the rights of the Lessor under this Lease and the
Equipment Trust Agreement and of the Trustee under the Equipment Trust
Agreement. The Lessee will not place any such Unit in operation or exercise
any control or dominion over the same until such words shall have been so
marked on both sides thereof and will replace promptly any such words
which may be removed, defaced or destroyed. The Lessee will not change
or permit the identifying number of any Unit to be changed except in
accordance with a statement of new identifying numbers to be substituted
therefor, which statement previously shall have been filed with the Trustee
and the Lessor by the Lessee and filed, recorded or deposited in all public
offices where this Lease will have been filed, recorded or deposited.

Except as above provided the Lessee will not allow the name of any
person, association or corporation to be placed on the Units as a designation
that might be interpreted as a claim of ownership; provided, however, that
the Lessee may cause the Units to be lettered with the names, initials or
other insignia customarily used by the Lessee or any permitted sublessee on
railroad equipment used by it of the same or similar type for convenience of
identification of their right to use the Units.

Section 5. Taxes. All payments to be made by the Lessee hereunder
will be free of expense to the Lessor and the Trustee for collection or other
charges and will be free of expense to the Lessor and the Trustee with
respect to the amount of any local, state, provincial or federal United States,
Canadian or Mexican taxes (other than any local, state, provincial or federal
United States or Canadian or Mexican income taxes [to the extent that the
Lessor receives credit for such Canadian or Mexican taxes against its United
States income tax liability] payable by the Lessor in consequence of the
receipt of payments provided herein, and other than the aggregate of all



franchise taxes measured by net income based on such receipts, except any
such tax which is in substitution for or relieves the Lessee from the payment
of taxes which it would otherwise be obligated to pay or reimburse as herein
provided), assessments or license fees (and any charges, fines or penalties of
any kind in connection therewith) (hereinafter called “impositions”) here-
after levied or imposed upon or in connection with or measured by this
Lease, the Equipment Trust Agreement or any of the instruments or
agreements referred to herein or therein or contemplated hereby or thereby,
or any sale, rental, use, payment, shipment, delivery or transfer of title under
the terms hereof, the Equipment Trust Agreement or any such instruments
or agreements, all of which impositions the Lessee assumes and agrees to
pay on demand in addition to the payments to be made by it provided for
herein. The Lessee will also pay promptly all impositions which may be
imposed upon any Unit or for the use or operation thereof or upon the
earnings arising therefrom or upon the Lessor or the Trustee solely by reason
of its interest therein and any and all impositions upon or on account of the
trust created by the Equipment Trust Agreement or upon or on account of
the Equipment Trust Agreement, or the transactions contemplated thereby
(whether or not such transactions shall actually be consummated) or the
instruments or agreements referred to therein or contemplated thereby, and
will keep at all times all and every part of such Unit free and clear of all such
impositions which might in any way affect the interests of the Lessor or the
Trustee or results in a claim, lien, security interest or other encumbrance
upon any such Unit and will supply the Lessor and the Trustee with a receipt
or other evidence of such payment satisfactory to the Lessor and the Trustee;
provided, however, that the Lessee shall be under no obligation to pay any
impositions so long as it is contesting in good faith and by appropriate legal
proceedings such impositions and the nonpayment thereof does not, in the
opinion of the Lessor or the Trustee, adversely affect the property or rights
of the Lessor or the Trustee hereunder or under the Equipment Trust
Agreement and the Lessee shall have furnished the Trustee with an opinion
of counsel to such effect. If any such impositions shall have been charged or
levied against the Lessor or the Trustee directly and paid by the Lessor or
the Trustee, the Lessee shall reimburse the Lessor or the Trustee, as the case
may be, on presentation of an invoice therefor; provided, however, that the
Lessee shall not be obliged to reimburse the Lessor or the Trustee for any
such imposition so paid unless (a) prior to such payment, the Lessor or the
Trustee shall have obtained the opinion of either of their respective counsel
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that either the Lessor or the Trustee was liable to pay such imposition, or
(b) unless the Lessee shall have approved the payment thereof.

In the event any reports with respect to impositions are required to be
made on the basis of individual Units the Lessee will either make such
reports in such manner as to show the interests of the Lessor and the Trustee
in such Units, if such is necessary or appropriate, or will notify the Lessor
and the Trustee of such requirement and will make such reports in such
manner as shall be satisfactory to the Lessor and the Trustee.

In the event that, during the continuance of this Lease, the Lessee
becomes liable for the payment or reimbursement of any impositions,
pursuant to this Section 5, such liability shall continue, notwithstanding the
termination of this Lease, until all such impositions are paid or reimbursed
by the Lessee.

Section 6. Payment for Casualty Occurrences. In the event that any
Unit shall be or become worn out, lost, stolen, destroyed or damaged
beyond economic repair, from any cause whatsoever, or taken or requisi-
tioned by condemnation or otherwise (any such occurrence being here-
inafter called a Casualty Occurrence) during the term of this Lease or until
such Unit shall have been returned to the Lessor in the manner provided in
Section 12 hereof, the Lessee shall, within 30 days after it shall have
determined that such Unit has suffered a Casualty Occurrence, fully notify
the Lessor and the Trustee with respect thereto. On the rental payment date
next succeeding such notice (or, at the option of the Lessee, in the event such
rental date shall occur within 15 days after such notice, on the next
succeeding rental payment date) the Lessee shall pay to the Lessor an
amount equal to the accrued unpaid rental for such Unit to the date of such
payment plus a sum equal to the Casualty Value (as hereinafter defined) of
such Unit as of such rental payment date in accordance with Schedule III
hereto. Upon the making of such payment by the Lessee in respect of any
Unit, the rental for such Unit shall cease to accrue as of the date of such
payment and the terms of this Lease as to such Unit shall terminate. The
Lessor shall, upon request of the Lessee, after payment by the Lessee of a
sum equal to such accrued unpaid rental for and the Casualty Value of any
Unit, execute and deliver to or upon the order of the Lessee a bill of sale
(without warranties) for such Unit such as will transfer to the Lessee such
title to such Unit as the Lessor and the Trustee derived from the Manufac-
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turer free and clear of all liens, security interests and other encumbrances
arising through the Lessor or the Trustee.

The Casualty Value of each Unit for any rental payment date shall be
determined by multiplying the Cost (as defined in the Equipment Trust
Agreement) of such Unit by the percentage set forth opposite the applicable
rental payment date number in Schedule III hereto.

Except as hereinabove in this Section 6 provided, the Lessee shall not
be released from its obligations hereunder in the event of, and shall bear the
risk of, any Casualty Occurrence to any Unit after delivery to and acceptance
thereof by the Lessee hereunder.

Section 7. Annual Reports. On or before April 1 in each year,
commencing with the year 1974, the Lessee will furnish to the Lessor and
the Trustee, in such number of counterparts or copies as may reasonably be
requested an accurate statement signed by an authorized representative, (i)
showing, as of the preceding December 31, the amount, description and
numbers of all Units that may have suffered a Casualty Occurrence, whether
by accident or otherwise, during the preceding calendar year (or since the
date of this Lease in the case of the first such statement), and such other
information regarding the condition and state of repair of the Units as the
Lessor or the Trustee may reasonably request, (ii) identifying the Units then
subject to this Lease and (iii) stating that, in the case of all Units repaired or
repainted during the period covered by such statement, the markings
required by Section 4 hereof and Section 4.06 of the Equipment Trust
Agreement have been preserved or replaced. The Lessor shall have the
right, by its agents, but shall be under no obligation, to inspect the Units and
the records of the Lessee with respect thereto at any reasonable time during
the continuance of this Lease.

The Lessee shall in each year deliver to each holder of Trust Certificates
(as defined in the Equipment Trust Agreement) after the end of the Lessee’s
fiscal year, in such number of copies as may reasonably be requested, its
annual report, including audited financial statements of the Lessee for the
fiscal period ended, as soon as it is completed and is available for
distribution. '
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Section 8. Disclaimer of Warranties; Compliance With Laws and Rules;
Maintenance; Indemnification. THE LESSOR MAKES NO WARRANTY
OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE
DESIGN, COMPLIANCE WITH SPECIFICATIONS, OR CONDITION
OF, OR AS TO THE QUALITY OF THE MATERIAL, EQUIPMENT OR
WORKMANSHIP IN, OR AS TO THE SUITABILITY, ADEQUACY,
OPERATION, USE OR PERFORMANCE OF, THE UNITS DELIV-
ERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES
NO WARRANTY OF MERCHANTABILITY OR FITNESS OF THE
UNITS FOR ANY PARTICULAR PURPOSE, IT BEING AGREED
THAT ALL SUCH RISKS, AS BETWEEN THE LESSOR AND THE
LESSEE, ARE TO BE BORNE BY THE LESSEE; but the Lessor hereby
irrevocably appoints and constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforce from time to time, in the
name and for the account of the Lessor and/or the Lessee as their interests
may appear, whatever claims and rights the Lessor may have against the
Manufacturer of the Units or of the components thereof. The Lessor shall
have no responsibility or liability under this Lease to the Lessee or any other
person with respect to any of the following: (i) any liability, loss or damage
caused or alleged to be caused directly or indirectly by any Units or by any
inadequacy thereof or deficiency or defect therein or by any other circum-
stance in connection therewith; (ii) the use, operation or performance of any
Units or any risks relating thereto; (iii) any interruption of service, loss of
business or anticipatory profits or consequential damages; or (iv) the
delivery, operation, servicing, maintenance, repair, improvement or replace-
ment of any Units. The Lessee’s acceptance of delivery of the Units shall be
conclusive evidence as between the Lessee, the Lessor and the Trustee, that
all Units described in a Certificate of Acceptance are in all the foregoing
respects satisfactory to the Lessee and the Lessee will not assert any claim of
any nature whatsoever against the Lessor or the Trustee based on any of the
foregoing matters.

The Lessor represents and warrants as follows:

(1) At the time of delivery of each Unit under this Lease, the
Lessor shall have such title to such Unit as is derived from each
Manufacturer and the Trustee, unimpaired by any act or omission of
the Lessor or the Trustee which will in any manner prevent the
performance of this Lease in accordance with its terms and, in addition,
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such Unit shall be free and clear of all claims, liens, security interests
and encumbrances, except those created or arising under the Equipment
Trust Agreement, which may result from claims against the Lessor or
the Trustee not arising out of the lease or ownership thereof which will
prevent the performance of this Lease in accordance with its terms; and

(i1) So long as the Lessee shall not be in default under this Lease,
the Lessor shall not do (or suffer to be done by any person claiming
through or against the Lessor and not against the Lessee or any
sublessee ) any act which interferes with any and all rights of the Lessee
to peaceably and quietly hold, possess and use the Units in accordance
with the terms of this Lease.

The Lessor covenants that any sale, assignment, transfer, mortgage or
other disposition which it may make of this Lease or of any Unit, whether
prior or subsequent to delivery to the Lessee, shall be expressly subject to the
terms and provisions of this Lease; provided, however, that this Lease shall
be subordinated to the rights of the Trustee under the Equipment Trust
Agreement but neither the Lessor nor the Trustee shall have the right to
terminate or impair the Lessee’s possession or use of the property subject to
this Lease so long as the Lessee shall not be in default under this Lease; and,
subject to the foregoing, covenants that the Lessor has not done and will not
do (or suffer to be done by any person claiming through or against the
Lessor) any act which interferes with or impairs (i) the Lessee’s possession
and use in accordance with the terms of this Lease of the Units or (ii) the
title to the Units which may be transferred or conveyed to the Lessee under
the provisions of Sections 6 and 19 of this Lease and that any title so
conveyed shall then be free of any lien, claim, security interest or other
encumbrance by or in favor of any person claiming by, through or under the
Lessor.

The Lessor covenants and agrees not to alter, amend or modify the
Equipment Trust Agreement or the Assignment of Lease and Agreement,
pursuant to which this Lease is assigned to the Trustee, without the prior
written consent of the Lessee.

The Lessee agrees, for the benefit of the Lessor and the Trustee, to
comply in all respects with all laws of the jurisdiction in which operations
involving any Unit subject to this Lease may extend, with the Interchange
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Rules of the Association of American Railroads, if applicable, and with all
lawful rules of any legislative, executive, administrative or judicial body or
officer exercising any power or jurisdiction over any such Unit, to the extent
such laws and rules affect the operations or use of such Unit; and the Lessee
shall and does hereby indemnify the Lessor and the Trustee and agrees to
hold the Lessor and the Trustee harmless from and against any and all
liability that may arise from any infringement or violation of any such laws
.or rules by the Lessor or the Lessee, or their employees, or any other person.
In the event that such laws or rules require the alteration of the Units or in
case any equipment or appliance on any such Unit shall be required to be
changed or replaced, or in case any additional or other equipment or
appliance is required to be installed on such Unit in order to comply with
such laws, regulations, requirements and rules, the Lessee agrees, at its own
expense, to make such alterations, changes, additions and replacements and
to use, maintain and operate such Unit in full compliance with such laws,
regulations, requirements and rules so long as such Unit is subject to this
Lease; provided, however, that the Lessee may, in good faith, contest the
validity or application of any such law or rule in any reasonable manner
which does not, in the opinion of the Lessor or the Trustee, adversely affect
the property or rights of the Lessor or the Trustee hereunder or under the
Equipment Trust Agreement.

The Lessee agrees that, at its own cost and expense, it will maintain and
keep each Unit which is subject to this Lease in good order and repair,
reasonable wear and tear excepted.

Any and all additions to any Unit and any and all parts installed on or
replacements made to any Unit shall be considered accessions to such Unit
(except such as can be removed without damage to and without impairing
the originally intended function or use of such Unit and without cost or
expense to the Lessor or the Trustee) and there shall be immediately vested
in the Lessor and the Trustee the same interest in such accessions, parts or
replacements as the interests of the Lessor and the Trustee in such Unit. The
Lessee may make alterations or modifications to any Unit so long as they do
not affect the value of such Unit adversely.

The Lessee agrees to indemnify and save harmless the Lessor and the
Trustee against any charge or claim made against the Lessor or the Trustee
and against any expense, loss or liability (including, but not limited to, strict
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liability in tort, counsel fees and expenses, patent liabilities, penalties and
interest, but excluding any liability under Section 14 hereof) which the
Lessor or the Trustee may incur in any manner by reason of the ownership
of, or which may arise in any manner out of or as the result of the ordering,
acquisition, purchase, use, operation, condition, delivery, rejection, storage
or return of, any Unit while subject to this Lease or until no longer in the
possession of or stored by the Lessee, whichever is later, and to indemnify
and save harmless the Lessor and the Trustee against any charge, claim,
expense, loss or liability on account of any accident in connection with the
operation, use, condition, possession or storage of any Unit resulting in
damage to property or injury or death to any person; provided, however, that
the Lessee shall not be required to indemnify the Lessor or the Trustee
under this paragraph for negligence on the part of the Lessor or the Trustee,
provided, further, however, that the Lessor and the Trustee will not be
deemed negligent as a result of any act or omission of the designer or any
Manufacturer of the Units or as a result of any act or omission of the Lessee.
The indemnities arising under this paragraph shall survive payment of all
other obligations under this Lease or the termination of this Lease.
Anything herein to the contrary notwithstanding, the Lessee shall not be
obligated to indemnify under this paragraph in respect of any charge, claim,
expense, loss or liability (except for patent liability) attributable to a Unit
which shall have been returned to the Lessor pursuant to Section 10 or 12
hereof or after this Lease with respect to such Unit has otherwise terminated,
provided that such charge, claim, expense, loss or liability is attributable to
an event occurring after such Unit was so returned or this Lease with respect
to such Unit terminated, and provided, further, that such charge, claim,
expense, loss or liability does not arise as a result of mechanical defects of
such Unit which existed at the time such Unit was so returned or this Lease
with respect to such Unit terminated.

The Lessee agrees to prepare and deliver to the Lessor within a
reasonable time prior to the required date of filing (or, to the extent
permissible, file on behalf of the Lessor) any and all reports known by the
Lessee to be required to be filed by the Lessor, or requested by the Lessor to
be filed, with any federal, state or other regulatory authority by reason of the
interest of the Trustee and the Lessor in the Units or the leasing of the Units
to the Lessee.
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Section 9. Default. If, during the continuance of this Lease, one or
more of the following events (hereinafter sometimes called Events of
Default) shall occur:

A. default shall be made in the payment of any part of the rental
provided in Section 2 hereof and such default shall continue for 10 days;
or

B. the Lessee shall make or permit any unauthorized assignment or
transfer of this Lease; or

C. default shall be made in the observance or performance of any
other of the covenants, conditions and agreements on the part of the
Lessee contained herein or in the Consent (as defined in Section 13
hereof) and such default shall continue (and the Lessee shall not make
effective provisions for curing such default) for 30 days after written
notice to the Lessee specifying the default and demanding that the same
be remedied; or

D. any proceedings shall be commenced by or against the Lessee
for any relief under any bankruptcy or insolvency laws, or laws relating
to the relief of debtors, readjustments of indebtedness, reorganization,
arrangements, compositions or extensions ( other than a law which does
not permit any readjustments of the obligations of the Lessee hereunder
or under the Consent, as defined in Section 13 hereof), unless such
proceedings shall have been dismissed, nullified, stayed or otherwise
rendered ineffective ( but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), and all the obligations of
the Lessee under this Lease and the Consent shall not have been duly
assumed in writing, pursuant to a court order or decree, by a trustee or
trustees or receiver or receivers appointed for the Lessee or for the
property of the Lessee in connection with any such proceedings in such
manner that such obligations shall have the same status as obligations
incurred by such a trustee or trustees or receiver or receivers, within 30
days after such appointment, if any, or 60 days after such proceedings
shall have been commenced, whichever shall be earlier;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions, either at law or
in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach thereof; or
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(b) by notice in writing to the Lessee terminate this Lease,
whereupon all right of the Lessee to the use of the Units shall absolutely
cease and determine as though this Lease had never been made, but the
Lessee shall remain liable as hereinafter provided; and thereupon, the
Lessor may by its agents enter upon the premises of the Lessee or other
premises where any of the Units may be and take possession of all or
any of such Units and thenceforth hold, possess and enjoy the same free
from any right of the Lessee, or its successors or assigns, to use the Units
for any purposes whatever; but the Lessor shall, nevertheless, have the
right to recover from the Lessee any and all amounts which under the
terms of this Lease may then be due or which may have accrued to the
date of such termination (computing the rental for any number of days
less than a full rental period by multiplying the rental for such full
period by a fraction of which the numerator is such number of days and
the denominator is the total number of days in such full rental period),
plus (i) as liquidated damages for loss of the bargain and not as a
penalty, a sum with respect to each Unit subject to this Lease which
represents the excess of (x) the present value at the time of such
termination of the entire unpaid balance of all rentals for such Unit
which would otherwise have accrued hereunder from the date of such
termination to the end of the term of this Lease as to such Unit over (y)
the then present value of the net rentals which the Lessor reasonably
estimates to be obtainable for the lease of the Unit during such periods,
such present value to be computed in each case on a basis of 6% per
annum discount compounded semi-annually from the respective dates
upon which rentals would have been payable hereunder had this Lease
not been terminated; (i) any damages and expenses, including reason-
able attorneys’ fees, in addition thereto which the Lessor shall have
sustained by reason of the breach of any covenant or covenants of this
Lease other than for the payment of rental; and (iii) an amount which,
after deduction of all taxes required to be paid by the Lessor in respect
of the receipt thereof under the laws of the United States or Canada or
any political subdivision thereof, in the reasonable opinion of the
Lessor, will cause the Lessor’s net after tax yield under this Lease to be
equal to the net after tax yield that would have been available to the
Lessor if it had been entitled to utilization of all or such portion of (x)
the maximum depreciation deduction authorized with respect to a Unit
under Section 167 of the Internal Revenue Code of 1954, as amended
(hereinafter called the Code) utilizing the “asset guideline period” of 15
years for the Units prescribed in accordance with Section 167(m) of
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said Code, for an asset described in Asset Guideline Class No. 00.25 as
described in Revenue Procedure 72-10, 1972-1 C.B. 721 taking into
account an estimated salvage value of 10% of the Cost (as defined in the
Equipment Trust Agreement) of such Unit as reduced by 10% as
provided in Section 167(f) of the Code, (hereinafter called the Depre-
ciation Deduction), and (y) the deductions in each taxable year of the
Lessor for all interest paid during such year on the Trust Certificates (as
defined in the Equipment Trust Agreement) computed in. accordance
with Section 163 of the Code (hereinafter called the Interest Deduc-
tion ), which was lost, not claimed, not available for claim, disallowed or
recaptured in respect of a Unit as a result of a breach of one or more of
the representations, warranties and covenants made by the Lessee in
Section 14 or any other provision of this Lease, the termination of this
Lease, the Lessor’s loss of the right to use such Unit, any action or
‘inaction by the Lessor or the sale or other disposition of the Lessor’s
interest in such Unit after the occurrence of an Event of Default.
Notwithstanding anything to the contrary contained in this clause (b), it
is understood and agreed that the Lessee shall receive a credit in respect
of the amounts payable or paid pursuant to subclause (i) of this clause
(b) equal to any net proceeds received by the Lessor upon the sale or
the releasing of the Units to the extent that such net proceeds as actually
received exceed the amount calculated as provided in said subclause
(1)(y). Itis further understood and agreed that the Lessee shall pay the
Lessor, in addition to the amounts payable or paid pursuant to
subclause (i) of this clause (b), an amount equal to the excess of the
amount in subclause (i)(y) over the total net proceeds received by the
Lessor upon the sale or releasing of the Units.

Anything in this Section 9 to the contrary notwithstanding, any default
in the observance or performance of any covenant, condition or agreement
on the part of the Lessee which results solely in the loss by the Lessor of, or
the loss by the Lessor of the right to claim, or the disallowance with respect
to the Lessor of, all or any portion of the above-mentioned deductions,
credits or other benefits, shall be, for all purposes of this Lease, deemed to
be cured if the Lessee shall, on or before the next rental payment date after
written notice from the Lessor of the loss, or the loss of the right to claim, or
the disallowance of such deductions, credits or other benefits in respect of
such Unit, agree to pay to the Lessor the revised rental rate in respect of such
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Units determined as provided in the second paragraph of Section 14 of this
Lease. )

The remedies in this Lease provided in favor of the Lessor shall not be
deemed exclusive but shall be cumulative, and shall be in addition to all
other remedies in its favor existing at law or in equity. The Lessee hereby
waives any mandatory requirements of law, now or hereafter in effect, which
might limit or modify the remedies herein provided, to the extent that such
waiver is permitted by law. The Lessee hereby waives any and all existing
or future claims to any offset against the rental payments due hereunder, and
agrees to make rental payments regardless of any offset or claim which may
be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights granted it hereunder
upon any occurrence of any of the contingencies set forth herein shall not
constitute a waiver of any such right upon the continuation or recurrence of
any such contingencies or similar contingencies.

Section 10. Return of Units Upon Default. If the Lease shall terminate
pursuant to Section 9 hereof, the Lessee shall forthwith deliver possession of
the Units to the Lessor. For the purpose of delivering possession of any Unit
or Units to the Lessor as above required, the Lessee shall at its own cost,
expense and risk:

A. forthwith place such Units upon such storage tracks of the
Lessee as the Lessor may reasonably designate,

B. permit the Lessor to store such Units on such tracks at the risk
of the Lessee until the earlier of the date all such Units have been sold,
leased or otherwise disposed of by the Lessor and the 270th day from
the day the Lessee shall have placed the Units on such storage tracks,
and

C. transport the same to any place on the tracks of the Lessee or
any of its affiliates or to any connecting carrier for shipment, all as
directed by the Lessor.

The assembling, delivery, storage and transporting of the Units as herein-
before provided shall be at the expense and risk of the Lessee and are of the
essence of this Lease, and upon application to any court of equity having
Jjurisdiction in the premises the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of the Lessee so
to assemble, deliver, store and transport the Units. During any storage
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period, the Lessee will permit the Lessor or any person designated by it,
including the authorized representative or representatives of any prospective
purchaser of any Unit, to inspect the same; provided, however, that the
Lessee shall not be liable, except in the case of negligence of the Lessee or of
its employees or agents, for any injury to, or the death of, any person
exercising, either on behalf of the Lessor or any prospective purchaser, the
rights of inspection granted under this sentence.

Without in any way limiting the obligation of the Lessee under the
foregoing provisions of this Section 10, the Lessee hereby irrevocably
appoints the Lessor as the agent and attorney of the Lessee, with full power
and authority, at any time while the Lessee is obligated to deliver possession
of any Unit to the Lessor, to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever shall be at the time in
possession of such Unit. In connection therewith the Lessee will supply the
Lessor with such documents as the Lessor may reasonably request.

Section 11. Assignment,; Possession and Use. This Lease and the rentals
and other sums due hereunder shall be assignable in whole or in part by the
Lessor without the consent of the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lessor except upon written notice of such
assignment from the Lessor. All the rights of the Lessor hereunder shall
inure to the benefit of any Beneficiary of the Lessor if the Lessor is a trust,
subject, however, to the terms of such trust, and to the Lessor’s assigns
(including any beneficiary of any such assignee if such assignee is a trust).

So long as the Lessee shall not be in default under this Lease, the
Lessee shall be entitled to the possession and use of the Units in accordance
with the terms of this Lease, but, without the prior written consent of the
Lessor, the Lessee shall not assign or transfer its leasehold interest under this
Lease in the Units or any of them (except to the extent that the provisions of
any mortgage now or hereafter created on any of the lines of railroad of the
Lessee may subject the Lessee’s leasehold interest to the lien thereof). In
addition, the Lessee, at its own expense, will promptly cause to be duly
discharged any lien, charge, security interest or other encumbrance (other
than an encumbrance resulting from claims against the Lessor or the Trustee
not related to the ownership of the Units or to the extent that the provisions
of any mortgage now or hereafter created on any of the lines of railroad of
the Lessee may subject the Lessee’s leasehold interest to the lien thereof)
which may at any time be imposed on or with respect to any Unit including
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any accession thereto or the interests of the Lessor, the Trustee or Lessee
therein. The Lessee shall not, without the prior written consent of the
Lessor, part with the possession or control of, or suffer or allow to pass out of
its possession or control, any of the Units, except to the extent permitted by
the provisions of the immediately succeeding paragraph hereof.

So long as the Lessee shail not be in default under this Lease, the
Lessee shall be entitled to the possession of the Units and to the use thereof
by it or by any affiliated or subsidiary corporation upon its or their lines of
railroad or upon lines of railroad over which the Lessee or such other
corporation has trackage or other operating rights or over which railroad
equipment of the Lessee or any such other corporation is regularly operated
pursuant to contract, and also to permit the use of the Units upon other
railroads in the usual interchange of traffic (if such interchange is customary
at the time ), but only upon and subject to all the terms and conditions of this
Lease and the Equipment Trust Agreement.

Nothing in this Section 11 shall be deemed to restrict the right of the
Lessee (1) to assign or transfer its leasehold interest under this Lease in the
Units or possession of the Units to any corporation incorporated under the
laws of Canada (which shall have duly assumed the obligations of the
Lessee hereunder) into or with which the Lessee shall have become
amalgamated, merged or consolidated or which shall have acquired the

- property of the Lessee as an entirety or substantially as an entirety; or (ii) to
sublease any Unit to any subsidiary or affiliated corporations of the Lessee;
provided, however, that the rights of such sublessee are made expressly
subordinate to the rights and remedies of the Trustee under the Equipment
Trust Agreement and the Lessor under this Lease.

- The Lessor shall have the right to declare the lease provided for herein
terminated in case of any unauthorized assignment or transfer of the Lease.

Section 12. Return of Units Upon Termination of Term. As soon as
practicable on or after the termination of this Lease (other than pursuant to
Section 9 hereof) as to any or all of the Units, the Lessee will (unless the
Units shall have suffered a Casualty Occurrence), at its own cost and
expense, at the request of the Lessor, assemble such Units and deliver
possession of such Units to the Lessor upon such storage tracks of the Lessee
as the Lessor may reasonably designate and permit the Lessor to store such
Unit on such tracks for a period not exceeding three months and transport
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the same, at any time within such three-month period, to any reasonable
place on the lines of railroad operated by the Lessee or to any connecting
carrier for shipment, all as directed by the Lessor upon not less than 30 days’
written notice to the Lessee; the movement and storage of the Units to be at
the expense and risk of the Lessee. During any such storage period the
Lessee will permit the Lessor or any person designated by it, including the
authorized representative or representatives of any prospective purchaser of
any Unit, to inspect the same; provided, however, that the Lessee shall not be
liable, except in the case of negligence of the Lessee or of its employees or
agents, for any injury to, or the death of, any person exercising, either on
behalf of the Lessor or any prospective purchaser, the rights of inspection
granted under this sentence. The assembling, delivery, storage and trans-
porting of the Units as hereinbefore provided are of the essence of this
Lease, and upon application to any court of equity having jurisdiction in the
premises, the Lessor shall be entitled to a decree against the Lessee requiring
specific performance of the covenants of the Lessee so to assemble, deliver,
store and transport the Units. If any Unit shall have suffered a Casualty
Occurrence, the Lessee shall thereupon assume and hold the Lessor harmless
from all liability arising in respect of any responsibility of ownership thereof.
Each Unit returned to Lessor pursuant to this Section (other than a Unit
which has suffered a Casualty Occurrence) shall (i) be in the same
operating order, repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted and (ii) meet the standards then
in effect under the interchange rules of the Association of American
Railroads and the United States Federal Railroad Administration if appli-
cable and the Canadian Transport Commission.

Section 13. Opinion of Counsel for the Lessee. On each Closing Date as
defined in each Manufacturing Agreement for Units subject to this Lease,
the Lessee will deliver to the Lessor and the Trustee the written opinion of
counsel for the Lessee, in such number of counterparts as may reasonably be
requested, and addressed to the Lessor and the Trustee, in scope and
substance satisfactory to them and their counsel, to the effect that:

A. the Lessee is a corporation legally incorporated and validly
existing in good standing, under the laws of Canada, with full corporate
power to enter into this lease and the consent and agreement dated as of
the date hereof executed by the Lessee (hereinafter called the Consent)
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to the assignment of this Lease to the Trustee (hereinafter called the
Assignment);

B. this Lease and the Consent have been duly authorized, executed
and delivered by the Lessee and constitute valid, legal and binding
agreements, enforceable in accordance with their terms;

C. upon deposit of the Equipment Trust Agreement, this Lease and
the Assignment (including the Consent) in the office of the Registrar
General of Canada and, upon publication of notice of such deposit in
the Canada Gazette in accordance with Section 86 of the Railway Act of
Canada, no further act, filing, recording or deposit (or giving of notice)
is required in order fully to protect in Canada or any Province or
Territory thereof the rights of the Lessor under this Lease against any
and all subsequent purchasers or mortgagees from the Lessee and/or
from creditors of the Lessee;

D. no approval is required from any public regulatory body with
respect to the entering into or performance of this Lease or the Consent,
or all such approvals (which shall be specifically described) have been
obtained; and

E. the entering into and performance of this Lease and the Consent
will not result in any breach of, or constitute a default under, any
indenture, mortgage, deed of trust, bank loan or credit agreement or
other agreement or instrument to which the Lessee is a party or by
which it may be bound or contravene any provision of law, statute, rule
or regulation to which the Lessee is subject or any judgment, decree,
franchise, order or permit applicable to the Lessee.

The Lessee also agrees to furnish to the Lessor and the Trustee a copy,
certified by the Secretary or an Assistant Secretary of the Lessee, of
resolutions of the Board of Directors of the Lessee authorizing the Lessee to
enter into this Lease and the Consent.

The Lessor agrees to furnish to the Lessee signed copies, addressed to
the Lessee, of the opinion of counsel referred to in Paragraph 5(b) of the
Purchase Agreement, which opinion shall in addition state that the Lessor is
a banking corporation duly organized, validly existing and in good standing,
under the laws of the State of California with full corporate power to enter
into this Lease, each Manufacturing Agreement, the Equipment Trust
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Agreement and the Assignment, and of the opinion of counsel for the
Manufacturer referred to in Section 3.04 (d) of the Equipment Trust
Agreement.

Section 14. Indemnity in Respect of Tax Matters. This Lease, the
Equipment Trust Agreement and each Manufacturing Agreement have been
entered into on the basis that the Lessor shall be entitled to such deductions,
credits and other benefits as are provided by the Internal Revenue Code of
1954, as amended to the date hereof ( hereinafter called the Code) to an
owner of property including, (without limitation) an allowance for the
Depreciation Deduction and the Interest Deduction (both as defined in
Section 9 of this Lease).

With respect to any Unit, if (other than for the reasons set forth below)
the Lessor shall lose or shall not have or shall lose the right to claim, or if
(other than for the reasons set forth below) there shall be disallowed with
respect to the Lessor all or any portion of the Interest Deduction or the
Depreciation Deduction with respect to a Unit in computing taxable income
under one of the accelerated methods of depreciation provided in Section
167(b) of the Code for the period this Lease is in effect, then, after written
notice thereof to the Lessee by the Lessor, the rental rate applicable to such
Unit set forth 1n Section 2 of this Lease shall be increased by an amount for
such Unit which, in the reasonable opinion of the Lessor, will cause the
Lessor’s net after tax yield in respect of such Unit under this Lease to equal
the net after tax yield that would have been available if the Lessor had been
entitled to utilization of all or such portion of the Interest Deduction or
Depreciation Deduction which was not claimed or was disallowed and the
Lessee shall forthwith pay to the Lessor as additional rental the amount of
any interest or penalty which may be assessed by the United States against
the Lessor attributable to the loss of all or any portion of the Interest
Deduction or Depreciation Deduction, provided, however, that such rental
rate shall not be so increased nor shall the Lessee be obliged to the Lessor
for such interest or penalty if the Lessor shall have lost, or shall not have or
shall have lost the right to claim, or if there shall have been disallowed with
respect to the Lessor all or any portion of the Interest Deduction or
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Depreciation Deduction with respect to such Unit as a direct result of the
occurrence of any of the following events:

(1) a Casualty Occurrence with respect to such Unit, if the Lessee
shall have paid to the Lessor the amounts stipulated under Section 6
hereof;

(1) a transfer by the Lessor of legal title to such Unit, the
disposition by the Lessor of any interest in such Unit or the reduction by
the Lessor of its interest in the rentals from such Unit under the Lease
(other than as contemplated by the Equipment Trust Agreement)
unless, in each case, an Event of Default shall have occurred and be
continuing;

(iii) the amendment of the Equipment Trust Agreement without
the prior written consent of the Lessee;

(iv) the failure of the Lessor to claim the Depreciation Deduction
or the Interest Deduction in its income tax return for the appropriate
year or the failure of the Lessor to follow proper procedure in claiming
the Depreciation Deduction or the Interest Deduction with respect to
such Unit; or

(v) the failure of the Lessor to have sufficient income to benefit
from the Depreciation Deduction or the Interest Deduction, as appli-
cable.

The Lessor agrees that if, in the opinion of its or the Lessee’s
independent tax counsel (herein referred to as Counsel), a bona fide claim
to all or a portion of the Depreciation Deduction or the Interest Deduction
on any Unit, exists in respect of which the Lessee is required to pay
increased rental and interest and/or penalty as aforesaid to the Lessor as
above provided, the Lessor shall, upon request and at the expense of the
Lessee, take all such legal or other appropriate action deemed reasonable by
Counsel in order to sustain such claim. The Lessor may take such action
prior to making payment of the amounts claimed pursuant to a notice of
disallowance or make such payment and then sue for a refund. In the latter
event, if the final determination shall be adverse to the Lessor, the Lessee
shall pay to the Lessor interest on the amount of the tax paid attributable to
the Depreciation Deduction and/or the Interest Deduction disallowed, at a
rate per annum equal to the prime rate of the First Western Bank and Trust
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Company in effect on the date of such final determination, from the date of
payment of such tax to the date the Lessee shall reimburse the Lessor for
such tax in accordance with the provisions of this Section 14. The Lessor
shall not be obligated to take any such legal or other appropriate action
unless the Lessee shall first have agreed in writing to indemnify the Lessor
for all liabilities and expenses which may be entailed therein and shall have
furnished the Lessor with such reasonable security therefor as may be
requested.

Notwithstanding any provision herein to the contrary, if any Canadian
governmental authority, dominion or provincial, shall withhold or cause to
be withheld from any rental payment made under Section 2 of this Lease or
any additional rental payment or other payment made under this Section 14
or Section 18 hereof any amounts in respect of taxes (hereinafter called
“withholding taxes™), the following provisions will apply:

A. The Lessee will, on the date when such payment is made, pay
to the Lessor as additional rental a sum sufficient to cause the Lessor to
receive an amount equivalent to the amount the Lessor would have
received had no withholding taxes been withheld.

B. The Lessee will pay such withholding taxes and will forthwith
furnish to the Lessor all tax receipts obtainable by the Lessee in
connection therewith and all information and documents necessary or
appropriate to enable the Lessor to substantiate a claim for credit or
deduction for U. S. federal or any other income tax purposes with
respect thereto.

C. Upon receipt by the Lessor of (i) such tax receipts and other
information and documents and (ii) the benefit of any reduction in the
federal or any other income tax liability as determined by the Lessor in
its sole discretion, resulting from the crediting or deducting of such
withholding taxes in the computation of such tax, the Lessor will
forthwith reimburse the Lessee an amount so that the Lessor shall be in
the same position it would have been if such withholding taxes had not
been imposed. It is agreed that such determination may be revised and
the Lessee will make an appropriate adjustment with the Lessor after
any disallowance of such credit or deduction upon audit by the U. S.
Internal Revenue Service. The obligation of the Lessee under this
Subparagraph C will survive the termination of this Lease.
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The Lessee’s agreement to pay any sums which may become payable
pursuant to this Section 14 shall survive the expiration or other termination
of this Lease.

The Lessee represents and warrants that at the time the Lessor becomes
the owner of the Units, such Units will not have been used by any person so
as to preclude “the original use of such property” within the meaning of
Section 167(c) (2) of the Code from commencing with the Lessor.

Section 15. Recording; Expenses. Prior to the delivery and acceptance
of any Unit, the Lessor will, at its own expense, cause the Equipment Trust
Agreement, Lease and the Assignment (including the Consent) to be filed
and recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act and deposited with the Registrar
General of Canada (notice of such deposit to be forthwith thereafter given
in the Canada Gazette) pursuant to Section 86 of the Railway Act of
Canada. The Lessor will, at its own expense, from time to time, do and
perform any other act and will execute, acknowledge, deliver, file, register,
record and deposit (and will refile, reregister, rerecord or redeposit when-
ever required) any and all further instruments required by law and
reasonably requested by the Trustee, for the purpose of proper protection, to
the satisfaction of the Trustee, of the Lessor’s and the Trustee’s respective
interests in the Units, or for the purpose of carrying out the intention of this
Lease, the Assignment, the Consent and the Equipment Trust Agreement.
The Lessor will promptly furnish to the Trustee evidence of all such filing,
registering, recording, depositing, refiling, reregistering, rerecording and/or
redepositing and an opinion or opinions of counsel with respect thereto
satisfactory to the Lessor and the Trustee.

The Lessor will pay the reasonable costs and expenses involved in the
preparation and printing of this Lease and the fees and disbursements of any
counsel which it may retain, unless such costs, expenses, fees and dis-
bursements are paid by some other person. The Lessee will bear the fees
and disbursements of any counsel which it may retain.

Section 16. Interest on Overdue Rentals. Anything to the contrary
herein contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall result in the obligation on the part of the
Lessee promptly to pay also an amount equal to 9%% per annum com-
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pounded semiannually of the overdue rentals for the period of time during
which they are overdue.

Section 17. Termination. In the event that all of the Units shall have
been excluded from this Lease as provided in Section I hereof, this Lease
shall terminate and, except as otherwise expressly provided in the Lease, the
rights and obligations hereunder of the parties hereto shall cease and
determine as if the Lease had never bzen made.

Section 18. Additional Payments by Lessee. In addition to the rentals
specified in Section 2 hereof:

(a) The Lessee agrees to pay to the Lessor on the Business Day (as
defined in the Equipment Trust Agreement) next preceding the Cut-Off
Date (as defined in the Equipment Trust Agreement), an amount equal
to the rental payment payable by the Lessor to the Trustee on the Cut-
Off Date under Section 4.04(3) (a) and (c¢) of the Equipment Trust
Agreement [if under (c) the Lessor has not received such rental
payment from the Lessee on the date when such payment is due and
payable] in respect of interest payable on the Long Term Trust
Certificates (as defined in the Equipment Trust Agreement) issued
under the Equipment Trust Agreement.

(b) The Lessee agrees to pay to the Lessor on the Business Day
next preceding March 1, 1974, interest at the rate of 8%4% per annum on
that portion of the proceeds of the Long Term Trust Certificates as are
applied under Section 3.02 of the Equipment Trust Agreement from the
respective Closing Dates under the Purchase Agreement (as defined in
the Equipment Trust Agreement) until the respective dates such pro-
ceeds are applied under Section 3.02 of the Equipment Trust Agree-
ment.

(¢) The Lessee agrees to pay to the Lessor promptly amounts equal
to any rental payments which may become payable by the Lessor to the
Trustee on or before the Cut-Off Date, under Section 4.04 (1) of the
Equipment Trust Agreement in respect of (i) any expenses incurred in
connection with any purchase, sale or redemption by the Trustee of
Investments (as defined in the Equipment Trust Agreement), and (ii)
any loss of principal (including interest accrued thereon at the time of
purchase) incurred in connection therewith.
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(d) The Lessee agrees to pay to the Lessor on the Business Day
next preceding the dates of issuance of Long Term Trust Certificates
pursuant to Section 2.01 of the Equipment Trust Agreement, an amount
equal to the rental payment payable by the Lessor to the Trustee on or
before such Closing Dates, under Section 4.04(3) (b) and (c) of the
Equipment Trust Agreement [to the extent under (c) that the Lessee is
responsible for such delay] in respect of interest payable on such.
Closing Dates on the Interim Trust Certificates (as defined in the
Equipment Trust Agreement) issued under the Equipment Trust Agree-
ment.

(e) It is understood and agreed that the Trustee is obligated under
the last paragraph of Section 8.04 of the Equipment Trust Agreement to
pay to the Lessee on or before the Investment Payment Date (as
defined in the Equipment Trust Agreement) any interest in excess of
accrued interest paid from Deposited Cash (held under the Equipment
Trust Agreement at the time of purchase) or other profit which may be
realized from any sale or redemption of Investments.

Section 19. Purchase and Renewal Options. Provided that this Lease
has not been earlier terminated and the Lessee is not in default hereunder,
the Lessee may by written notice delivered to the Lessor not less than six
months prior to the end of the term of this Lease or any extended term
hereof, as the case may be, elect (a) to purchase some or all, the Units
covered by this Lease at the end of such term or such extended term of this
Lease for a purchase price equal to the “Fair Market Value” of such Units as
of the end of such term or such extended term and/or (b) to extend the term
of this Lease in respect of all, but not fewer than all, of such Units then
covered by this Lease not purchased pursuant to clause (a), for one
additional five-year period commencing on the scheduled expiration of the
original term of this Lease, and (c¢) to extend the extended term of this
Lease in respect of all but not fewer than all of such Units then covered by
this Lease not purchased pursuant to clause (a) for one additional five-year
period commencing on the scheduled expiration of such extended term,
provided that no such extended term shall extend beyond ten years from the
date of expiration of the original term of this Lease, at a rental equal to the
“Fair Rental Value” of such Units, payable in arrears in 10 semi-annual
payments for each five-year period; such semi-annual payments to be made
on March 1 and September 1 of each year of the applicable extended term.
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Fair Market Value shall be determined on the basis of, and shall be
equal in amount to, the value which would obtain in an arm’s-length
transaction between an informed and willing buyer-user (other than (i) a
lessee currently in possession or (ii) a used equipment dealer) and an
informed and willing seller under no compulsion to sell and, in such
determination, costs of removal from the location of current use shall not be
a deduction from such value.

Fair Rental Value shall be determined on the basis of, and shall be
equal in amount to, the value which would obtain in an arm’s-length
transaction between an informed and willing lessee-user (other than a
lessee-user currently in possession) and an informed and willing lessor under
no compulsion to lease and, in such determination, costs of removal from the
location of current use shall not be a deduction from such value.

If on or before four months prior to the expiration of the term of this
Lease, the Lessor and the Lessee are unable to agree upon a determination
of the Fair Market Value or the Fair Rental Value of the relevant Units,
such value shall be determined in accordance with the foregoing definition
by a qualified independent Appraiser. The term Appraiser shall mean such
independent appraiser as the Lessor and the Lessee may mutually agree
upon, or failing such agreement, a panel of three independent appraisers,
one of whom shall be selected by the Lessor, the second by the Lessee and
the third designated by the first two so selected. The Appraiser shall be
instructed to make such determination within a period of 30 days following
appointment, and shall promptly communicate such determination in writ-
ing to the Lessor and the Lessee. The determination so made shall be
conclusively binding upon both Lessor and Lessee. The expenses and fee of
the Appraiser shall be borne equally by the Lessor and the Lessee. Upon
payment of the purchase price, the Lessor shall upon request of the Lessee
execute and deliver to the Lessee, or to the Lessee’s assignee or nominee, a
bill of sale (without warranties) for such Unit such as will transfer to the
Lessee such title to such Unit as the Lessor and the Trustee derived from the
Manufacturer free and clear of all liens, security interests and other
encumbrances arising through the Lessor or the Trustee.

Section 20. Mileage Allowance; Subrogation; Further Assurance. Pro-
vided the Lessee is not in default hereunder, the Lessee shall be entitled to
(i) all mileage allowances and other moneys payable by reason of the use of
the Units, and any such mileage allowances or other moneys received by the
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Lessor shall be forthwith remitted to the Lessee, and (ii) the proceeds of any
claim or right of the Lessor or the Lessee against third persons for injury,
damage or loss with respect to any Unit or the use or operation thereof,
including settlements pursuant to the rules of the Association of American
Railroads, and the Lessee shall be subrogated to the extent of the Lessee’s
interest to all the Lessor’s rights of recovery therefor against any other
person, firm or corporation. The Lessor hereby authorizes the Lessee to
make settlement of, receive payment and receipt for any and all such claims
on behalf of the Lessor, and the Lessor agrees to execute and deliver from
time to time such instruments and do such other acts and things as may be
necessary or appropriate more fully to evidence the Lessee’s authority
and/or to vest in the Lessee such proceeds to the extent of the Lessee’s
interest therein or to effect such subrogation; and in the event of any loss,
damage or destruction in respect of which the Lessee is entitled to proceeds
or subrogation as aforesaid, the Lessor shall refrain from doing any act or
executing any instrument which would prejudice the right of the Lessee to
such proceeds or to such subrogation.

The Lessee covenants and agrees from time to time at its expense to do
all acts and execute all such instruments of further assurance as it shall be
reasonably requested by the Lessor to do or execute for the purpose of fully
carrying out and effectuating this Lease and the intent hereof.

Section 21. Execution. Although this Lease is dated as of September 1,
1973 for convenience, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.

Section 22. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of
California; provided, however, that the parties shall be entitled to all rights
conferred by Section 20c¢ of the Interstate Commerce Act of the United
States, the applicable recording laws of Canada and of the Provinces or
Territories thereof and such additional rights arising out of the filing,
recording or depositing hereof and of any assignment hereof or out of the
marking on the Units as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof shall be
filed, recorded or deposited or in which any Unit may be located.

Section 23. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given when
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deposited in the United States or Canadian registered malls first- class
postage prepaid, addressed as follows:

If to the Lessor, 235 Montgomery Street, San Francisco, California
94104 with a copy to Halsey, Stuart & Co., Inc., 123 South La Salle
Street, Chicago, Illinois 60690;

If to the Lessee, P.O. Box 8100, Montreal 101, Quebec, Canada,
attention of the Treasurer;

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing.

Section 24. Definitions. Whenever the term “Lessor” is used in this
Lease it shall include the Beneficiary (or, if more than one, the Benefi-
ciaries) and any assignee and, where the context so requires (including but
not limited to certain of the provisions of Section 9 and all of the provisions
of Section 14 hereof), shall refer only to the Beneficiary (or Beneficiaries) or
such assignee. If and so long as this Lease is assigned to the Trustee (or any
successor thereto) for collateral purposes, wherever the term “Lessor” is
used in this Lease it shall also apply and refer to the Trustee and any
successors thereto (with the exception of certain tax provisions of Section 9
and Section 14 hereof) unless the context shall otherwise require and except
that the Trustee shall not be subject to any liabilities or obligations under-
this Lease; and the fact that the Trustee is specifically named in certain
provisions shall not be construed to mean that the Trustee (and any
successors thereto) is not entitled to the benefits of other provisions where
only the Lessor is named or where only the Trustee, as the case may be, is
named.

Section 25. Severability. Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions hereof, and any such prohibition or
unenforceability in any jurisdiction shall not invalidate or render unen-
forceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the Lessor
and the Lessee with respect to the Units and supersedes all other agree-
ments, oral or written, with respect to the Units. No variation or
modification of this Lease and no waiver of any of its provisions or
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conditions shall be valid unless in writing and signed by duly authorized
officers of the Lessor and the Lessee.

Section 26. No Recourse. No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein, against any in-
corporator, stockholder, director or officer, as such, past, present or future, of
the Lessor or the Lessee, or against any principal or principals (disclosed or
undisclosed ), as such of the Lessor or assignee or assignees or transferee or
transferees, as such, of the Lessor if the Lessor is acting in an agency or
nominee capacity, or against any Beneficiary, as such, in respect of which the
Lessor may be acting as trustee, whether by virtue of any constitutional
provision, statute or rule of law or by enforcement of any assessment or
penalty or otherwise, all such liability, whether at common law, in equity, by
any constitutional provision, statute or otherwise, of incorporators, stock-
holders, directors, officers, assignees, transferees, principals or Beneficiaries
as such, being forever released as a condition of and as consideration for the
execution of this Lease.

Section 27. Counterpart Execution. This Lease may be executed in
several counterparts, but the counterpart delivered to the Trustee shall be
deemed to be the original counterpart.
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IN WITNESS WHEREOF, the Lessor and the Lessee, each pursuant to due
corporate authority, have caused this instrument to be signed in their
respective corporate names by duly authorized officers and their respective

corporate seals to be hereunto affixed and duly attested, all as of the date
first above written.

FIRST WESTERN BANK AND TRUST
CoMPANY, Owner-Trustee

[ CORPORATE SEAL]
Authorized Officer

Attest:

..............................................................

Secretary

CANADIAN NATIONAL RAILWAY
CoMPANY,

Vice President
[ CORPORATE SEAL]

Attest:

...............................................................

Secretary
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STATE OF CALIFORNIA .
S
COUNTY OF SAN FRANCISCO
On this day of October, 1973, before me personally appeared
and , to me personally known, each of

whom, being by me duly sworn, says that each is an Authorized Officer of
FIRST WESTERN BANK AND TRUST COMPANY, that one of the seals affixed to
the foregoing instrument is the corporate seal of the said banking corpo-
ration, that said instrument was signed and sealed on behalf of said banking
corporation by authority of its Board of Directors, and each acknowledged
that the execution of the foregoing instrument was the free act and deed of
said banking corporation.

My commission expires

..............................................................

Notary Public
[ NOTARIAL SEAL]

PROVINCE OF QUEBEC
SS.:
CI1TY OF MONTREAL

On this day of October, 1973, before me personally appeared

, to me personally known, who, being by me duly sworn,
says that he is a Vice President of CANADIAN NATIONAL RAILWAY COMPANY,
that one of the seals affixed to the foregoing instrument is the corporate seal
of the said corporation, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument was the free act and
deed of said corporation.

Commissioner for Oaths
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SCHEDULE I—Lease No. 5*

Quantity Type

100 70-ton 50’6” Steel Sheathed wood lined box-
cars, 12’ doors with Evans load dividers,
AAR Class XL

400 70-ton 50’6” Steel Sheathed wood lined box-
cars, 12’ doors, AAR Class XM

300 70-ton 52’8” Steel Sheathed wood lined box-
cars, 18 combination doors, AAR Class
XM

245 100-ton Steel Container Flat Cars, AAR Class
FCaeeeeeeeeeeeeeeeeee evereereaaer e

Identifying Numbers
(both inclusive)

CN 410000-410099

CN 411000-411399

CN 557440-557739

CN 639200-639444

* The Units of Equipment set forth herein include Units which will be covered
by this Lease and one or more of the Other Leases (as defined in the Equipment
Trust Agreement). Upon delivery of all of the Units, an appropriate supplement
will be entered into setting forth the specific Units and identifying numbers to be

covered by this Lease.
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SCHEDULE Il —Lease No. 5

Percentage of
Cost* of Units

Daily Lease RAte ........ccoooierecerriieeceiiececeeneereeceeeseescsnsssssnennas .02291667%
Basic Lease Rate for 3 semi-annual Payments:
September 1, 1987 ..o creeneeese s e 5.77716%
March 1, 1988 ... et 5.19066%
September 1, 1988 ...t 5.19066%
Basic Lease Rate for other 27 semi-annual Payments ................... 5.38616%

* As defined in the Equipment Trust Agreement.
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SCHEDULE III--Lease No. 5

CASUALTY VALUES

. Percentage
Payment Date of Cost*
INEETIIM ..ottt et e et crs s s b e s vt e s rr e ss e e tnenstsenseanree 106.5742%
OO USSRV ST RUUUPPUU PPN reveeseteetearbeeareearetaterseannes 105.9532
2 e e e e ete et ettt e e e e ba e e e e st ae st e st e naaeeraeaeaeasetersatasaen 116.6669
B ettt et sttt e bt s be e s saa e et e ettt aaatass s e re e naesnsaenneeares 115.9087
G ettt e s e st s et e a e e ea vt asartaeae e te e eabaesreeareansen 110.7661
S ettt ettt et ettt et et e s e st et e st e e e beeba e basenasenbennran 109.5295
B et et e st e et e et e s s e e e e bt et e e st e s areenaeetrasstaenten 106.2602
T et et r e e ettt s st e st e s be et e e ar e ra e st aaes s e e ran s erataan 104.6331
B et e e ettt e et e te s st enae e ra e bae s rs e naaerteenterareas 101.4426
0 et ettt et et et et et a e teere e tae st et e eta et e e s e st e rearseanenreanean 99.4465
L0 et e e a e st e esa e e b e e ras s e naenbeanrseentesrbenn 95.8813
I OO SRR 93.5252
D et e e tae st e e s e et e e e e e ne e e ae e nsneaesssararrens 89.5929
D3 ettt s e s ta et e e e e s ae e e e et e bt e ens e saann 86.8685
L4 ettt st e st sttt a et sn e e saesee e re e rae e e neesrann 82.5869
LS et ae st st see e et e e san e b et a s e et ans e e aaens 79.4980
L6 oottt s reveereesaeesneeseebressaanstensane 75.0461
17 et eeeeee et eee e es e e sesren e s e s eseeneeseeessrenes e 716830
L8 it e e e e er et e e e e e s r et e bt e et e e er e e e e e e raessarastaanraeerne e 66.9402
10 ettt e e et e e er e s aaeeateeesear e e senrensnraes 63.3017
20 ettt e et ee e e st e aeat e s e n b res e et easaa st e bnentanaeeateasansans 58.8095
2L ettt et bttt et e n et eat e anas e saseaanten 55.0331
2 et e e et e e st e e teea e et esareresraessarnnaee st eennrarasnreeanes 51.0536
2 e e e et st e e ettt s ae e bt e et ante e baeanreeana e eaaareenatens 47.0202
24 ettt et et e st ea s e e e e e e ae e rae e e s saeas st eenanaannas 42.7971
25 et 38.5045
26 et et r st et sae e e ta e st aa st e anteesteeanaantne s eassenantann 34.0358
2 et e st e e et e e s aa e e ae s saent saeeeenee e e rateastaaensaresnnsasaras 29.4812
28 ettt e ettt e e et st e et e s e e s e e st e s s e s b e nsa ey bean e an s e anars 24.7644
2 ettt etr bttt st e e e et e e aesan e b e s ba st aneensaenean 19.9446
30 et e e e e et e et e ettt e as e e et n e aneeabaen st aenaean 15.0000

and thereafter the lesser of 15% or the Fair Market Value (as
defined in Section 19 of the Lease) thereof immediately pre-
ceding the Casualty Occurrence.......ocvevveeeeencveeseeevieeriiereeecerenenns

* As defined in the Equipment Trust Agreement.



ANNEX C

ASSIGNMENT OF LEASE AND AGREEMENT No. 5 dated as of
September 1, 1973 (hereinafter called the Assignment), by and between
First WESTERN BANK AND TruUST CoMPaNY (hereinafter called the Com-
pany), as Owner-Trustee under a Trust Agreement No. 5 dated September
1, 1973 (hereinafter called the Trust Agreement), with a certain equity
investor or investors and THE CONNECTICUT BANK AND TRUST COMPANY as
Trustee (hereinafter called the Trustee) under Equipment Trust Agreement
No. 5 dated as of September 1, 1973 (hereinafter called the Equipment
Trust Agreement), between the Trustee and the Company.

WHEREAS the Company, as Lessor, and Canadian National Railway
Company, as Lessee (hereinafter called the Lessee), have entered into a
Lease (as defined in the Equipment Trust Agreement), providing for the
leasing by the Company to the Lessee of the Units (as defined in the Lease);
and

WHEREAS, in order to provide security for the obligations of the
Company under the Equipment Trust Agreement and as an inducement to
the purchasers of the equipment trust certificates to be issued under the
Equipment Trust Agreement to purchase said certificates, the Company has
agreed to assign for security purposes its rights in, to and under the Lease to
the Trustee; :

Now, THEREFORE, in consideration of the premises and of the payments
to be made and the covenants hereinafter mentioned to be kept and
performed the parties hereto agree, subject to Section 4.03 of the Equipment.
Trust Agreement, as follows:

1. As security for the payment and performance of its obligations under
the Equipment Trust Agreement, the Company hereby assigns, transfers,
and sets over unto the Trustee all the Company’s right, title and interest as
Lessor under the Lease, together with all rights, powers, privileges, and
other benefits of the Company as Lessor under the Lease including without
limitation, the immediate right to receive and collect all rentals, profits and
other sums payable to or receivable by the Company from the Lessee under
or pursuant to the provisions of the Lease whether as rent, casualty payment,
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indemnity, liquidated damages or otherwise (such moneys being hereinafter
called the Payments), and the right to make all waivers and agreements, to
give all notices, consents and releases, to take all action upon the happening
of an Event of Default specified in the Lease, and to do any and all other
things whatsoever which the Company, as Lessor, is or may become entitled
to do under the Lease.

The Company agrees to cause all the Payments to be made directly to
the Trustee at One Constitution Plaza, Hartford, Connecticut, attention:
Corporate Trust Department. The Trustee will accept all Payments and all
other payments pursuant hereto and will apply the same as follows: first, to
or toward the payment of all amounts due and payable under the
Equipment Trust Agreement by the Company on the date (or the next
succeeding Business Day as defined in the Equipment Trust Agreement)
such Payments or other payments are required to be paid pursuant to the
Lease and the Trustee shall credit such Payments and such payments so
applied to the amounts so due and payable or so to become due and
payable; and second, so long as, to the actual knowledge of the Trustee, no
Event of Default (as defined in the Equipment Trust Agreement) or event
known to the Trustee which, with notice or lapse of time or both, would
constitute an Event of Default shall have occurred and then be continuing,
any balance of such Payments and such payments remaining shall be paid
over to the Company by the Trustee. So long as, to the actual knowledge of
the Trustee, an Event of Default or event which with notice or lapse of time
or both, would constitute an Event of Default shall then be continuing, the
Trustee shall not pay over any of the Payments or such payments pursuant
hereto, but, during such continuance, shall apply all Payments and all such
payments in a manner consistent with the provisions of the Equipment Trust
Agreement. Anything in this Agreement to the contrary notwithstanding, no
amounts shall be considered to be due and payable by the Company under
the Equipment Trust Agreement in the event that such amounts shall have
been indefeasibly paid by the Lessee to the Trustee pursuant to the Lease,
the Equipment Trust Agreement, this Assignment and/or the Lessee’s
Consent and Agreement annexed hereto. '

2. The assignment made hereby is executed only as security -and,
therefore, the execution and delivery of this Assignment shall not subject the
Trustee to, or transfer, or pass, or in any way affect-or modify any liability of
the Company under the Lease, it being understood- and agreed that
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notwithstanding such assignment or any subsequent assignment all obliga-
tions of the Company to the Lessee under the Lease shall be and remain
enforceable by the Lessee, its successors and assigns, against, and only
against, the Company or persons other than the Trustee.

3. To protect the security afforded by this Assignment the Company
agrees as follows: '

(a) Faithfully to abide by, perform and discharge each and every
obligation, covenant and agreement of the Lease by the Company to be
performed; at the sole cost and expense of the Company (except as
otherwise provided herein or by any of the instruments or agréements
referred to herein or in the Equipment Trust Agreement), to enforce or.
secure the performance of each and every obligation, covenant, condi-
tion and agreement contained in the Lease by the Lessee to be
performed; without the written consent of the Trustee not to anticipate
the rents under the Lease or to waive, excuse, condone, forgive or in any
manner release or discharge the Lessee thereunder of or from the
obligations, covenants, conditions and agreements to be performed by
the Lessee, including, without limitation, the obligation to pay the rents
in the manner and at the time and place specified therein; to hold any
Payments received by the Company which are assigned and set over to
the Trustee by this Assignment in trust for the Trustee and to turn them
over to the Trustee forthwith in the same form in which they are
received for application in accordance with the terms and conditions
hereof.

(b) That should the Company fail to make any payment or to do
any act as herein provided, then the Trustee, but without obligation so
to do and without notice to or demand on the Company and without
releasing the Company from any obligation hereunder, may make or do.
the same in such manner and to such extent as the Trustee may deem .
necessary to protect the security hereof, including specifically, without
limiting its general powers, the right to appear in and defend any action
or proceeding purporting to affect the security hereof and the rights or
powers of the Trustee, and also the right to perform and discharge each
and every obligation, covenant and agreement of the Company con-
tained in the Lease; and in exercising any such powers to pay necessary
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costs and expenses, employ counsel and incur and pay reasonable
attorneys’ fees, which shall be reimbursed to it by the Company.

4, The Company does hereby constitute the Trustee the Company’s true
and lawful attorney, irrevocably, with full power (in the name of the
Company, or otherwise), to ask, require, demand, receive, compound and
give acquittance for any and all Payments due and to become due under or
arising out of the Lease to which the Company is or may become entitled, to
enforce compliance by the Lessee with all the terms and provisions of the
Lease, to endorse any checks or other instruments or orders in connection
therewith and to file any claims or take any action or institute any
proceedings which the Trustee may deem to be necessary or advisable in the
premises.

5. Upon the full discharge and satisfaction of all the Company’s
obligations under the Equipment Trust Agreement, the assignment made
hereby and all rights herein assigned to the Trustee shall terminate, and all
estate, right, title and interest of the Trustee in and to the Lease and the
Payments shall revert to the Company.

6. The Company represents and warrants that (a) the execution and
delivery by the Company of the Lease, this Assignment and the Equipment
Trust Agreement have each been duly authorized, and the Lease, this
Assignment and the Equipment Trust Agreement are and will remain the
valid and binding obligations of the Company in accordance with their
terms: (b) the Company has not executed any other assignment of the Lease
and the Trustee’s right to receive all payments under the Lease is free and
clear of any and all liens, agreements, security interests or other encum-
brances, imposed by the Company, prior to or pari passu with the interests of
the Trustee, (¢) notwithstanding this- Assignment, the Company will con-
form and comply with each and all of the covenants and conditions in the
Lease and the Equipment Trust Agreement set forth to be complied with by
it, (d) to the knowledge of the Company, it has performed all obligations on
its part to be performed under the Lease and the Equipment Trust
Agreement on or prior to the date hereof and (e) the Lease and the
Equipment Trust Agreement are in full force and effect and have not been
canceled and to the knowledge of the Company there has not occurred on or
prior to the date hereof any Event of Default (as that term is defined in the



Equipment Trust Agreement) or any event which with notice and or lapse of
time constitute such an Event of Default.

If an Event of Default (as defined in the Equipment Trust Agreement)
shall occur and be continuing, the Trustee shall be entitled (i) to exercise all
the rights, privileges and remedies available to the Lessor under the Lease
and to the Trustee under the Equipment Trust Agreement and (ii) to do any
acts which the Trustee deems proper to protect the security hereof, either
with or without taking possession of the Units. The taking possession of the
Units and the taking of any action permitted as aforesaid shall not cure or
waive any default or waive, modify or affect any default hereunder or under
the Lease or the Equipment Trust Agreement, or invalidate any act done
hereunder. ‘

7. The Company covenants and agrees with the Trustee that in any suit,
proceeding or action brought by the Trustee under the Lease for any
instalment of, or interest on, any rental or other sum owing thereunder, or to
enforce any provisions of the Lease, the Company will save, indemnify and
keep the Trustee harmless from and against all expense, loss or damage
suffered by reason of any defense, setoff, counterclaim or recoupment
whatsoever of the Lessee or its successors, arising out of a breach by the
Company of any obligation under the Lease or arising out of any other
indebtedness or liability at any time owing to the Lessee or its successors
from the Company. Any and all such obligations of the Company shall be
and remain enforceable against and only against the Company and shall not
be enforceable against the Trustee or any party or parties in whom any of
the rights of the Company under the Lease shall vest by reason of the
successive assignments or transfers.

8. The Company will from time to time execute all such financing
statements and supplemental instruments and documents as the Trustee may
from time to time reasonably request in order to confirm or further assure
the assignment made hereby and the provisions hereof.

9. The Trustee may assign to any successor trustee appointed pursuant
to Section 8.06 of the Equipment Trust Agreement or any co-trustee or
separate trustee appointed pursuant to Section 8.09 thereof any of its rights
under the Lease, including the right to receive any payments due or to
become due to it from the Lessee thereunder. In the event of any such
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assignment, any such subsequent or successive assignee or assignees shall, to
the extent of such assignment, enjoy all the rights and privileges and be
subject to all obligations of the Trustee hereunder.

10. The Company agrees that it will not, without the prior written
consent of the Trustee, enter into any agreement amending, modifying or
terminating the Lease or the Trust Agreement and that any amendment,
modification or termination thereof without such consent shall be void;
provided, however, nothing in this paragraph shall prevent the Company
from resigning as Owner Trustee under the Trust Agreement.

11. This Assignment shall be governed by the laws of the State of
California, provided, however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act of the United
States, the applicable recording laws of Canada and such additional rights
arising out of the filing, recording or depositing hereof and of any
assignment hereof or-out of the markings on the Units as shall be conferred
by the laws of the several jurisdictions in which this Agreement or any
assignment hereof shall be filed, recorded or deposited or in which any Unit
may be located. ‘

12. The Company shall cause copies of all notices received in con-
nection with the Lease to be promptly delivered to the Trustee at One
Constitution Plaza, Hartford, Connecticut 06115, attention: Corporate Trust
Department or at such other address as the Trustee shall designate.

13. This Agreement may be executed in several counterparts, each .of
which when so executed shall be deemed to be an original, and such
counterparts together shall constitute one and the same instrument.
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IN WiITNESS WHEREOF, the Company has caused this instrument to be
signed by an officer thereunto duly authorized, as of the date first above
written.

FirsT WESTERN BANK AND TRUST
CoMPANY, as Owner-Trustee. -

DY e eeeeesesnnreaaieesaans
Authorized Officer

[ CORPORATE SEAL]

DY e e SUUTR :
Authorized Officer

Attest:

Secretary

°

Accepted:

THE CONNECTICUT BANK AND TRUST COMPANY,
as Trustee

Authorized Officer



STATE OF CALIFORNIA .
CouNnTy OF SAN FrANCISCO |

On this day of October, 1973, before me personally appeared

and , to me personally known, each of
whom, being by me duly sworn, says that each is an Authorized Officer of
FIRST WESTERN BANK AND TRUST COMPANY, that the seal affixed to the
" foregoing instrument is the corporate seal of said banking corporation, that
said instrument was signed and sealed on behalf of said banking corporation
by authority of its Board of Directors and each acknowledged that the
execution of the foregoing instrument was the free act and deed of said
banking corporation.

My commission expires

Notary Public

[ NOTARIAL SEAL]



LESSEE’S CONSENT AND AGREEMENT NO. 5

The undersigned, a corporation duly incorporated under the laws of
Canada, the Lessee named in the Lease (hereinafter called the Lease)
referred to in the foregoing Assignment. of Lease and Agreement No. 5
(hereinafter called the Assignment), hereby (a) acknowledges receipt of a
copy of the Assignment and (b) consents to all the terms and conditions of
the. Assignment.

As an inducement to the purchasers and holders of the equipment trust
certificates to be issued pursuant to Equipment Trust Agreement No. 5
(hereinafter called the Equipment Trust Agreeement) dated as of Septem-
ber 1, 1973, between THE CONNECTICUT BANK and TRUST COMPANY, as
Trustee (hereinafter called the Trustee) and FIRST WESTERN BANK AND
Trust CoMPANY, as Owner-Trustee (hereinafter called the Lessor), (a copy
of which has been delivered to the undersigned) pursuant to which the
Lessor is partially financing the purchase of the units of railroad equipment
(hereinafter called the Units) being leased by the Lessor to the undersigned
pursuant to the Lease, and in consideration of other good and valuable
consideration, the undersigned agrees that:

(1) it will pay all rentals, casualty payments, liquidated damages,
indemnities and other moneys provided for in the Lease (which moneys
are hereinafter called the Payments) due and to become due under the
Lease in respect of the Units leased thereunder, directly to the Trustee,
at One Constitution Plaza, Hartford, Connecticut 06115, attention:
Corporate Trust Department (or at such other address as may be
furnished in writing to the undersigned by the Trustee); and, if the
undersigned fails for any reason whatsoever to pay to the Trustee any
Payments, it will pay to the Trustee, on the respective dates and times
set forth in the Lease on which the Payments are specified to be due
thereunder, sums equivalent to the Payments which the undersigned
shall not theretofore have paid to the Trustee; it being hereby agreed
that the undersigned’s obligation to pay all the aforesaid Payments or
sums equivalent to the Payments is absolute and unconditional;

(2) the Trustee shall be entitled to the benefits of, and to receive
and enforce performance of; all of the covenants to be performed by the
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undersigned under the Lease as though the Trustee were named therein
as the Lessor;

(3) the Payments or sums equivalent to the payments due
hereunder shall not be subject to any right of setoff or counterclaim or
other defense which the undersigned might have against the Lessor or

‘otherwise, and the payment thereof to the Trustee shall be final and
shall not be subject to, and the undersigned hereby agrees to indemnify

the Trustee against, any liens, charges or claims of any nature what-

soever (other than liens, charges or claims created or incurred by the

Trustee not arising out of the transactions contemplated by the Equip-

ment Trust Agreement, the Lease or the Assignment). resulting from a

~breach by the undersigned of its obligations under the Lease, prior to or

pari passu with the right of the Trustee to apply such Payments or sums

equivalent thereto, as provided in the Assignment;

(4) the Trustee shall not, by virtue of the Assignment or this
Consent and Agreement, be or become -subject to any liability or
obligation under the Lease or otherwise;

(5) the Lease shall not, without the prior written consent of the
Trustee, be amended, terminated or modified, or any action be taken or
omitted by the undersigned, the taking or omission of which might
result in an alteration or impairment of the Lease, the Assignment or
this. Consent and Agreement or of any of the rights created by any
thereof;

(6) it will (i) execute, deliver and/or furnish all notices, -certifi-
cates, communications, instruments, agreements, legal opinions and
other documents and papers required to be executed, delivered and/or
furnished by it (or its counsel) pursuant to the provisions of the
Purchase Agreement (as defined in the Equipment Trust Agreement),
the Assignment and/or the Equipment Trust Agreement and (ii) do all
such acts and execute and deliver all such further assurances required to
be done and/or executed and delivered by it pursuant to the provisions
of any thereof; and

(7) to the extent permltted by applicable law, it hereby waives,
and agrees not to assert, by way of motion, as a defense, or otherwise,
in any suit, action or proceeding, any claim that it is not personally
subject to the jurisdiction of the courts of the United States or any state



thereof, that its property is exempt or immune from execution, that the
suit, action or proceeding is brought in an inconvenient forum, that the
venue of the suit, action or proceeding is improper, or that the Lease,
the Assignment, or this Consent and Agreement or the subject matter of
any thereof may not be enforced in or by such court.

- In consideration of the premises, the Lessee’s covenants aforementioned
and other good and valuable consideration, the Trustee agrees to pay to the
Lessee in accordance with Section 8.04 of the Equiment Trust Agreement
such amounts, if any, as are therein specified to be paid to the Lessee,
provided that the Lessor is not in default under the Equipment Trust
Agreement and the Lessee is not in default under the Lease.

This Agreement may be executed in several counterparts, each of which
when so executed shall be deemed an original, and such counterparts
together shall constitute one and the same instrument.

This Consent and Agreement, when accepted by the Trustee by signing
the acceptance at the foot hereof, shall be deemed to be a contract under the
laws of the State of California and, for all purposes, shall be construed in
accordance with the laws of said State.

Dated as of September 1, 1973.

CANADIAN NATIONAL RAILWAY
COMPANY,

Vice President
[ CORPORATE SEAL |
Attest:
Accepted:

THE CoNNECTICUT BANK AND TRUST COMPANY, as Trustee

Authorized Officer



PRrROVINCE OF QUEBEC .
SS.:
CitYy OF MONTREAL

On this day of October, 1973, before me personally appeared

, to me personally known, who,
being by me duly sworn, says that he is a Vice President of CANADIAN
NATIONAL RAILWAY COMPANY, that the seal affixed to the foregoing
instrument is the corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Commissioner for Oaths



