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Interstate Commerce Commission i(’gﬁ“ 3 A
) e

Washington, D. C. 20423
Dear Mr. Secretary: g :?5

There is transmitted to you herewith for filing and
recordation, pursuant to Section 20c of the Interstate Commerce
Act, counterparts of Railroad Equipment Lease Agreement dated
as of July 1, 1977, between Whittaker Corporation, Berwick'
Forge and Fabricating Division, whose address is P. O, Box 188,
West Ninth Street, Berwick, Pennsylvania 18603, and Louisville
and Nashville Railroad Company, whose address is 908 West
Broadway, Louisville, Kentucky 40201,

By this Agreement, Whittaker Corporation, Berwick
Forge and Fabricating Division, permits Louisville and Nashville
Railroad Company to use cars pending completion of permanent
financing. This Agreement will terminate on the earlier of
August 15, 1977, or the payment of the purchase price under
said financing. There has been no prior recordation of any
document relating to the cars covered by said Agreement,

The equipment covered by this Agreement is 40 70-ton
=9 ngh Roof Box Cars bearing L&N Road Numbers 410200 thru
inclusive.

Attached hereto is a draft in the amount of $50.00
payable to the Treasurer of the United States to cover the
cost of recording said Agreement,

This letter of transmittal is signed by an officer
of Louisville and Nashville Railroad Company designated for
the purpose hereof who has knowledge of the matters set forth
herein.
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After recordation, kindly return the recorded
counterparts to the undersigned.

Attachments

Respectfully yours,

LOUISVILLE & NASHVILLE
RATLROAD COMPANY

By: Qgﬁ\ uﬁm

Chauncey E.\Bfummér
Attorney




Futerstate Commeree Commissionz

Wasghington, DL, 20423 7/19/77

OFFICE OF THE SECRETARY

Chauncey E. Brummer,Atty. | /
L&N. RR. Co.
908 W. Broadway

Louisville, KY. 40203

B

Dear Sir;

The enclosed document(s) was recorded pursuant to the
provisions of Section 20(c) of the Interstate Commerce Act>, |
49 U.S.C. 20(c), on 2/19/77 at 11:35am  ’

and assigned recordation number(s)

H.G. Homme{i_vgi‘.
Acting Secretary

Enclosure(s)

SE-30-T
(6/77)
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WIERSTATE COMMERCE COMMISSION

RATILROAD EQUIPMENT LEASE AGREEMENT

Between

WHITTAKER CORPORATION
(Berwick Forge and Fabricating Division),
Lessor

And

LOUISVILLE AND NASHVILLE RAILROAD COMPANY,
Lessee

Dated as of July 1, 1977



THIS RAILROAD EQUIPMENT LEASE AGREEMENT dated as
of July 1, 1977 between WHITTAKER CORPORATION (Berwick Forge
and Fabricating Division), a California corporation ("Lessor"),
and LOUISVILLE AND NASHVILLE RAILROAD COMPANY, a Kentucky
corporation (''Lessee'").
WITNESSETH:

1. Lease and Rental. The Lessor will construct at

its manufacturing plant at Berwick, Pennsylvania, 40 70-Ton
60' 9" High Roof Box Cars bearing Nos. L&N 410200 to 410239,
inclusive (the '"Car" or "Cars'"), in accordance with Lessor's
proposal dated January 18, 1977, as revised by letter dated
March 17, 1977, and Lessee's order letter dated March 18, 1977,
and any modifications thereof as agreed to between the Lessor
and Lessee (the '"Specifications').

The Lessor hereby leases to the Lessee and the
Lessee hereby hires from the Lessor each of the Cars upon
the terms and subject to the conditions hereinafter set forth,
effective as to each Car for a period beginning with the
‘delivery of such Car and ending as to each such Car (a) on
such date as the Lessee shall make payment, or cause payment
to be made, for each such Car under a conditional sale agree-
ment, equipment trust agreement, or other equipment financing
agreement, (b) upon purchase of the Cars by or in behalf of
an assignee of the Lessor or Lessee, or (c) upon purchase of
the Cars by Lessee pursuant to Article 14 hereof. Termination
of this Agreement may be confirmed by an appropriate instrument

executed by Lessor and Lessee.
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For the use and rental of each and all of the Cars,
the Lessee agrees to pay the sum of $1.00 upon the execution
and delivery of this Lease.

2. Delivery. The Lessor will deliver the Cars to
the Lessee f.o.b. Berwick, Pennsylvania, beginning on or
about July 20, 1977.

On delivery of each Car by the Lessor, the Lessee
will assume the responsibility and risk of loss with respect
to the Cars so delivered.

The Lessee shall cause each Car to be inspected by
a representative of Lessee at Berwick, Pennsylvania. The
Car shall be tendered By Lessor to Lessee at the appropriate
point of delivery hereinbefore specified and a representative
of Lessee shall inspect the Car. If such Car is in good
order and condition and conforms to the Specifications and to
all applicable Interstate Commerce Commission reduirements
"and all standards recommended by the Association of American
Railroads, such representative of Lessee shall execute a
certificate of acceptance (hereinafter called the "Certificate
of Acceptaﬁce"), in the form attached hereto. Any such
Certificate of Acceptance shall constitute conclusive evidence
that the Car has been delivered to and accepted by the Lessee
under this Agreement; provided, however, that the Lessor shall
not be relieved of its warranties set forth in Article 7

hereof. The Certificate of Acceptance shall be delivered to
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‘the Lessor at the time of the delivery of each Car to the
Lessee. The Lessee shall promptly, after the execution of
this Agreement, deliver to the Lessor a certificate stating
the persons authorized to execute and deliver on behalf of
the Lessee Certificates of Acceptance under this Agreement.

3. Title to the Equipment. The Lessor shall and

hereby does retain the full legal title to and property of
the Cars notwithstanding the'delivery of the Cars to and‘the
possession and use thereof by the Lessee as herein provided,
subject only to the rights of the Lessee hereunder.

The Lessee will through the term of this Agreement,
cause the Cars to be kept numbered with their identifying
numbers and will not change the number of any of the Cars
without first notifying the Lessor in writing. In any such
case, the new number shall be set forth in a supplemental
agreement or in an amendment hereto which the Lessor and
Lessee shall execute, and which the Lessee shall file or
record in each jurisdiction wherein this Agreement is recorded
or filed in accordance with Article 13 hereof.

4, Maintenance and Repair. The Lessee shall at

its own cost and expense maintain and keep said Cars in good
order and repair at all times subject to the right of the
Lessor to inspect the condition and supervise the maintenance

thereof (but the Lessor shall be under no obligation to so
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inspect and supervise). However,:in the event the Lessor
does so inspect and supervise as provided in this Article 4,
the Lessee will not assume liability for any injury to, or
death of, any agent or employee of Lessor while exercising
these rights. The Lessee shall not effect any change in the
design, construction or specifications of the Cars or
component parts thereof, without the prior authority and
approval of the Lessor.

5. Loss or Destruction. In the event of loss or

destruction of or irreparable damage to any of the Cars from
any cause whatsoever during the term of this Agreement, the
Lessee shall promptly and fully inform the Lessor in regard
to such loss, destruction or damage, and the Lessee shall pay
promptly to the Lessor, in addition to the rent, if any,
secured for such Car pursuant to Article 1 hereof to the

date df payment pursuant to this Article 5, and performance
of all of Lessee's obligations herein, a sum edual to the
purchase price of each Car so lost, destroyed or irreparably
damaged, as defined in Article 14 hereof, which represents
the agreed value for each Car so lost, destroyed or damaged,
whereupon this Agreement shall terminate as to such Car and
Lessor shall not thereafter have any interest in any material

salvageable from such Car.
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6. Taxes and Compliance with Laws, Rules and

Regulations. The Lessee shall promptly pay all taxes (other
than income taxes imposed upon the Lessor), licenses and
assessments on or in respect of the Cars (including any
‘which may be imposed upon or in respect of said Cars by
reason of or in connection with the Lessee's possession or
use of the Cars under this Agreement) and agrees at all times
to keep said Cars free and clear of all taxes, assessments,
liens and encumbrances, and covenénts that the Cars at all
times hereunder will be maintained, used and operated under.
and in lawful compliance with the laws, rules and regulations
to which they may be subject in any local, state or federal
jurisdiction. Any sums of money that may be paid by the
Lessor at its option by way of release, discharge or other-
wise, of any of the foregoing, shall be promptly reimbursed
and paid to the Lessor by the Lessee on demand as an additional
.part of the obligation herein with interest thereon at the
prime rate per annum then charged by Morgan Guaranty Trust
Company of New York, from the date of payment.

The Lessee, however, may withhold any such payment
so long as it shall in good faith and by appropriate legal
proceedings contest the validity thereof in any reasonable
manner and such withholding does not in the judgment of the

Lessor affect the Lessor's title in and to any of the Cars.
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7. Lessor's Warranty of Workmanship and Material.

(a) The Lessor warrants to the Lessee that each
Car delivered will comply on the date of its delivery with
the Rules of Interchange of the Association of American
Railroads (or of any successor thereto) and with all govern-
mental regulations and requirements relating to the
construction and equipment of railroad cars of the same
character as such Car;

(b) The Lessor warrants to the Lessee that each
Car delivered will comply with the Specifications and be
free from:defects in material (except as to specialties
incorporated therein specified by Lessee) or workmanship
or design (except as to designs specified by Lessee) under
normal use and service; provided, however, that the Lessor's
obligations under this subsection (b) with respect to any
Car shall be limited to making good at its manufacturing plant,
any part or parts of such Car which shall, within one year
after the delivery of such Car, be returned to the Lessor,
with transportation charges prepaid, and which the Lessor's
examination shall disclose to its satisfaction to have been
thus defective. The Lessor shall not be liable for indirect
or consequential damage resulting from defects in material,

workmanship or design.
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(¢) The Lessor's warranties set forth in subsections
(a) and (b) of this Article are exclusive and in lieu of all
other warranties by the Lessor, whether written, oral or
implied, except with respect to title of the Lessor to the

“Cars.

8. Prohibition Against Liens. The Lessee will pay

or satisfy and discharge any and all sums claimed by any
party by, through or against the Lessee and its successors
or substitutes or assigns, or a person, firm or corporation
using the Cars, which, if unpaid, might become a lien or a
charge upon the Cars but shall not be fequired to pay or
discharge any such claim as long as the validity thereof
shall be contested in good faith and by appropriate legal
proceedings in any reasonable manner which will not affect
the title of the Lessor in and to the Cars.

9, Lessee's Indemnities and Guarantees. The

Lessee will save, indemnify and keep harmless the Lessor from
and against all losses, damages, injuries, claims and demands
whatsoever, regardless of the cause thereof, arising on
account of the Cars or the use or operation thereof during

the term of this Agreement. This covenant of indemnity shall
continue in full force and effect notwithstanding the purchase
of the‘Cars by the Lessee as provided in Article 14 hereof, or

the termination hereof in any manner whatsoever.
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The Lessee will bear the risk and shall not be
released from its obligations hereunder in the event of any
damage to, or the destruction or loss of the Cars; provided,
however, that.the Lessor and any successor or successors to
its manufacturing property and business shall not, as to the
Cars, be relieved from its warranty covering workmanship
and material or design hereinbefore in Article 7 set forth.

10. Patent Indemmities. The Lessor, for itself

and any successor or successors to its manufacturing property
and business, will save, indemnify and keep harmless the
Lessee from and against any and all damages, costs, royalties
and claims arising out of charges of infringement of United
States patents which may be alleged to cover the Cars,
articles, or parts thereof, except those patents covering the
manufacture, sale or use in said Cars, articles, or parts
thereof, of designs, devices, parts arrangements, specialties
and equipment furnished or specified by the Lessee and as to
such excepted United States patents the Lessee shall in like
manner save the Lessor harmless.

The Lessee agrees that it will give prompt notice
in writing to the Lessor of the commencement of any action in
respect of which the Lessor may be charged with liability
hereunder, and fhe Lessor agrees to give prompt notice in

writing to the Lessee of the commencement of any action in

respect of which the Lessee may be charged with liability
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hereunder. Said covenants of indemnity shall continue in
full force and effect notwithstanding the purchase of the
Cars by the Lessee or the termination hereof in any manner.

11. Assignments by the Lessors. All or any of the

" rights, benefits and advantages of the Lessor under this
Agreement may be assigned by the Lessor and reassigned by
any assignee at any time and from time to time, provided,
however, that no such assignment shall subject any assignee
to or relieve the Lessor or the successor or successors to
its manufacturing property and business from any of the obli-
gations of the Lessor to construct and deliver the Cars in
accordance with the Specifications or to resbond to its
guarantees, warranties or indemnities contained in Articles
7 and 10 hereof, or relieve the Lessee of its obligations
to the Lessor under Articles 6, 9 and 10 hereof or any other
obligation which, according to its terms and context, is
intended to survive an assignment.

Upon any such assignment, either the assignor or
the assignee shall give written notice to the Lessee, together
with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment acquire all of
Lessor's right, title and interest in and to the rights,
benefits and advantages of the Lessor thereby assigned, subject

only to such reservations as may be contained in such assignment.
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From and after the receipt by the Lessee of the notification
of any such assignment, all payments thereafter to be made
by the Lessee hereunder shall, to the extent so assigned,
be made to the assignee.

In the event of any assignment by the Lessor of
its rights to receive any payments under this Agreement,
the rights of éuch assignee to such payments as may be
assigned, together with any other rights hereunder which
can be and areso assigned, shall not be subject to any
defense, set-off, counterclaim, or recoupment whatsoever
arising out of any breach of any obligation of the Lessor
in respect of the Cars or the manufacture, construction,
delivery, guarantee or warranty thereof, or in respect of
any indemnity contained in this Agreement, nor subject to
any defense, set-off, counterclaim, or recoupment whatsoever
arising by reason of any other indebtedness or liability at
~any time owing to the Lessee by the Lessor. Any and all such
obligations, howsoever arising, shall be and remain enforce-
able by the Lessee, its successors or assigns, against the
Lessor, its successors and assigns (other than assignees,
as such, of rights, benefits and advantages assigned pursuant
hereto) . The provisions of this paragraph may be relied upon
by any such assignee as a continuing offer by the Lessee to
waive any remedies which it might otherwise possess for the

enforcement of any and all such obligations of the Lessor as
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against such assignee, which offer shall be conclusively
presumed for all purposes to be accepted by the assignee
by payment to the Lessor of the consideration for the
assignment of any of the Lessor's rights hereunder.

12, Assignments by the Lessee. The Lessee will

not sell, assign, transfer or otherwise dispose of its
rights under this Agreemént nor transfer possession of
said Cars to any other firm, person or corporation (except
as herein otherwise provided) without first obtaining the
written consent of the Lessor to such sale, assignment or
transfer,

13. Recording. Lessee will, at its expense, upon
execution and delivery of this Agreement cause the same to be
duly filed and recorded with the Interstate Commerce
Commission in_accordance with Section 20c of the Interstate
Commerce Act, as amended, and wherever else required in order
to publish notice of and to protect the title of Lessor to

the Cars.

14, Agreement of Lessee to Purchase. Lessee will
purchase on or before August 15, 1977 all such Cars delivered
hereunder on or before that date for which payment has not
been theretofore made to Lessor. The base purchase price for
each of the Cars is set forth in the Specifications. Title

to the Cars shall vest in any purchaser thereof upon
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such purchase and payment therefor, and delivery shall be
deemed to be effected at such points as the Cars shall be
at such time.

The base purchase price in each case is subject
to increase or decrease in accordance with the Specifications.

In the event of any change or modification hereafter
made in the Specifications by agreement betweeﬁ the Lessor and
the Lessee, the amount by which such change or modification
increases or decreases the cost of the Cars shall be added to,
or sﬁbtracted from, as the case may be, the base purchase
price of the Cars.

The term "purchase price'" as used herein shall mean
the base purchase price ihcreased or decreased pursuant'to the
two preceding paragraphs..

15. Default. In the event of any failure at any
time on the part of the Lessee to comply with any of the terms
and conditions contained in Article 1 through 13 hereof, the
Lessee, at the.election of the Lessor, which election shall
be evidenced by notice thereof in writing given by the Lessor
to the Lessee, shall be obligated to purchase and pay for all
of the Cars subject to this Agreement within five (5) days
after the receipt of such notice (unless within such five-day
period such default shall have been cured) in accordance with
all the terms and conditions contained in this Agreement with

respect to purchase of the Cars other than the date for
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purchése set forth in Article 14 hereof.

In the event of any default by the Lessee in respect
of any of its obligations under the terms of this Agreement,
the term of this Agreement shall immediately cease and termi-
nate and the Lessor may, without any notice or demand, take
or cause to be taken immediate pdssession of the Cars, and,
in such event, all the Lessee's rights in the Cars will
thereupon terminate; provided, however, that such retaking
shall not be deemed a waiver of the Lessor's right to receive
the full purchase price of the Cars or of aﬁy otﬁer rights or
remedies conferred upon the'Lessor by this Agreement or by
law, and provided, further, that in the event of such retaking
and thereafter of the payment by Lessee of the purchase price,
together with a sum equivalent to the costs and expenses,
including attorneys' fees, incurred by the Lessor in such
retaking, and the making good of all defaults hereunder, the -
Lessor at the time of such payment shall deliver the Cars to
the Lessee in the condition they were in when retaken and by
appropriate instrument or instruments transfer to the Lessee
title to and property in the Cars free and clear of all liens
and encumbrances. In the event that the payment of the full
purchase price is not made by the Lessee to the Lessor within
ten days after the date when payment is due, the Lessor, at
its option, may within a reasonable time thereafter, sell

the Cars, in which event the Lessee's rights in the Cars shall
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cease and terminate and its obligations to pay to the
Lessor the full amount of the purchase price, plus a sum
equivalent to the costs and expenses incurred by the Lessor
in retaking the Cars, shall be reduced by an amount equal to
the net proceeds of sale of the Cars. As used in this
Article 15, the term 'purchase price'" includes the rent
payable pursuant to Article 1, hereof,

16. Payments by Lessee. All payments to Lessor

provided for in this Agreement shall be made in cash or in
federal funds to the credit of the account of Lessor as
|

designated in writing by Lessor.

17. Survival of Guarantees, Warranties and

Indemnities. The warranties and indemnities provided for

in Articles 7, 8, 9 and 10 hereof (except as may be otherwise
specified therein) shall survive the termination of this
Agreement and the full payment of the purchase price by the
Lessee.

18. Extension Not a Waiver. Any extension of time

granted by the Lessor to the Lessee for the payment of any
sum due under this Agreement, or for the performance of any
other obligation hereunder, shall not be deemed a waiver of
any of the rights and remedies of the Lessor hereunder or

otherwise existing.
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19. Notice. Any notice hereunder to the Lessee
shall be deemed to be properly served if delivered or mailed
to the Lessee at 908 West Broadway, Louisville, Kentucky
40203, or at such other address as may have been furnished
in writing to the Lessor by the Lessee. Any notice to Lessor
shall be deemed to be properly served if delivered or mailed
to Whittaker Corporation (Berwick Forge and Fabricating Division),
P. O. Box 188, Berwick, Pennsylvania 18603, or at such other
address as may have been furnished in writing to the Lessee
by Lessor. Any notice hereunder to any assignee of Lessor or
of the Lessee shall be deemed to be properly served if delivered
or mailed to such assignee at such address as may have been
furnished in writing to the Lessor or the Lessee, as the case
may be, by such assignee.

20. Execution of Counterparts. This Agreement may

be simultaneously executed in several counterparts, each of
‘which so executed shall be deemed to be an original, and such
counterparts together will constitute but one and the same
agreement, which will be sufficiently evidenced by any such
original counterpart.

21. Article Headings. All article headings are
inserted for convenience only and will not affect any

construction or interpretation of this Agreement.
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22, Modification of Agreement. No variation or

modification of this Agreement and no waiver of any of its
provisions or conditions will be valid unless in writing
and signed by the duly authorized officers of the Lessor
and the Lessee.

IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be executed by their respective officers

14 ,thereunto duly authorized and their respective corporate

fg affixed hereto;

WHITTAKER CORPORATION
(Berwick Forge and Fabricating Division)

BYMW»

LOUISVILLE AND NASHVILLE RAILROAD
COMPANY

w il

Asé}ﬁ%ant Vice President

-~ Attesting Office#/




- 17 -

COMMONWEALTH OF PENNSYLVANIA )
) SS:
COUNTY OF COLUMBIA )

On this /7%  day of July, 1977, before me
personally appeared frwrro =, Mé&mmwonx | to me personally
known, who, being by me duly sworn, says that he is aw
AerwerszED SiGasTeRy of Whittaker Corporation (Berwick
Forge and Fabricating Division), that the seal affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation.

N6tary Public

LLOYD H, ADAMS, NOTARY PUBLIC
BERWICK BOROUGH, COLUMBIA couNTY
WY COMMISSION EXPIRES SEPY, 19, 1975

Member, Pannsyhvania Associstion of Notarige

(Notarial Seal)

COMMONWEALTH OF KENTUCKY )
) SS:
COUNTY OF JEFFERSON )

on this /%  day of,July, 1977, before me
personally appeared 7%iqy%P¢E%b , to me personally
known, who, being by me duly sworn, says that he is an
Assistant Vice President of Louisville and Nashville Railroad
Company, that the seal affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by ‘
authority of its Board of Directors and he acknowledged that
the execution of the foregoing instrument was the free act

and deed of said corporation. Q
N Y

¢/Notary Public

(Notarial Seal) NOTARY PUBLIC, STATE AT LARGE
-; ' My Commission expizes June 15, 1877 '/175/



CERTIFICATE OF ACCEPTANCE

To: Whittaker Corporation
(Berwick Forge and Fabricating Division)

I, a duly appointed inspector and authorized
representative of Louisville and Nashville Railroad Company
(""Lessee'"), for the purpose of the Rallroad Equipment Lease
Agreement dated as of July 1, 1977, between you and the
Lessee, do hereby certify that I have inspected, received,
approved and accepted delivery on behalf of the Lessee under
said Agreement of the following unit(s) of railroad equipment:

Type of Cars: 70-Ton 60' 9'" High Roof Box Car(s)

Place Accepted: Berwick, Pennsylvania

Date Accepted:

Number of Unit(s):

Numbered: L&N

I do further certify that the foregoing car(s) are
in good order and condition and conform to the specifications
applicable thereto, and to all applicable Interstate Commerce

Commission requirements and specifications and to all standards
of the Association of American Rallroads.

Inspector and Authorized
Representative of Lessee



