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Gentlemen:

Enclosed for recordation under the provisions of Section 20(c) of
the Interstate Commerce Act, as amended, are the original and five (5)
counterparts of a Conditional Sale A greement and the original and five
(5) counterparts of an Agreement and A ssignment dated as of October 1, 1977,

The general description of the railroad equipment covered by the
enclosed documents is set forth in Schedule A attached to this letter and
made a part hereof.

The names and addresses of the parties are:

A ssignor under Agreement and Ortner Freight Car Company
A ssignment: 2652 Erie Avenue
Cincinnati, Ohio 45208

A ssignee under Agreement and Citibank, N.A.
A ssignment: ' 399 Park Avenue
New York, New York 10022

Vendor under the Conditional Ortner Freight Car Company
Sale Agreement: 2652 Erie Avenue
Cincinnati, Ohio 45208

Vendee under the Conditional Union Railroad Company
Sale Agreement: . 600 Grant Street
P.O. Box 536
Pittsburgh, Pennsylvania 15230




The undersigned consents to the above Conditional Sale Agreement
and Agreement and A ssignment and has knowledge of the matters set forth

in the enclosed documents.

Please return the original and four (4) copies of the Conditional Sale
Agreement and Agreement and A ssignment to Paul M. Willard, Esq.,
Union Railroad Company, P.O. Box 536, Pittsburgh, Pennsylvania 15230,

Enclosed is a check in the amount of $50. 00 covering the required

recording fee.

PMW/rja

Enclosures

Very truly yours,

UNION RAIID RVQA,D COMPANY

By 4\ }AJ

Assistant Secreta ry
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__ANIERSIAIE COMMERCE COMMISSION

CONDITIONAL SALE AGREEMENT

Dated as of October 1, 1977 .

Between
ORTNER FREIGHT CAR COMPANY
as Vendor

UNION RAILROAD COMPANY

as Vendee

Re:

$1,199, 000 Maximum Principal Amount
Conditional Sale Indebtedness due 1985

of

UNION RAILROAD COMPANY
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CONDITIONAL SALE AGREEMENT

CONDITIONAL SALE AGREEMENT dated as of October 1, 1977
between ORTNER FREIGHT CAR COMPANY (""Manufacturer'") and UNION R AIL-
ROAD COMPANY. a Pennsylvania corporation ("Railrpad"),

_ "WHEREAS, the Manufacturer is willing to sell and deliver to the
Railroad, and the Railroad is willing to purchase, the railroad equipment
described in Schedule A attached hereto (collectively the "Equipment' or

-MJtems" and individually "Item of Equipment' or "Item'"); and

WHEREAS, the Manufacturer and the Railroad have agreed
that this Agreement shall exclusively and completely state the rights of
the Manufacturer and the Railroad with respect to the Equipment and shall
supersede all other agreements, oral or wrltten, with respect to the
Equipment!'

7 NOW, THEREFORE, in consideration of the mutual promises,

covenants and agreements heremafter set forth, the part1es hereto agree

' as follows:

SECTION 1. CONSTRUCTION AND SALE,

The Manufacturer will sell and deliver to the Railroad, and the

 Railroad will purchase from the Manufacturer and accept delivery of and

pay for as hereinafter provided, the Equipment, each Item of which shall

be constructed in accordance with the applicable specifications referred to

in Schedule A hereto, with such modifications thereof as may be agreed upon
in writing by the Railroad and the Manufacturer (which specifications and
modifications, if any, are hereinafter called the ""Specifications''), The design
and quality of equipment and material used in the manufacture of such Items
shall conform to all Department of Transportation requirements and specifica-
tions for new equipment, and to all standards recommended by the Association’
of American Railroads, interpreted as being applicable to new railroad eqﬁip-
ment of the character of such Items as of the date of this Agreement.

SECTION 2. DELIVERY.

2.1, The Manufacturer will deliver the various Items of Equip-
ment to the Railroad in accordance with the delivery schedule set forth in
Schedule A hereto; provided, however, that the Manufacturer shall have no
obligation to deliver any Item of Equipment hercunder subseguent to the filin
by or against the Railroad of a petition for reorgamzatxon under Section 77 of
the Bankruptcy Act.



2.2. The Manufacturer's obligation as to time of d=liv-
ery is subject, however, to delays resulting from causes beyend
the Manufacturer's reasonable control, including. but nct limiteld
to, acts of God, acts of gove”nment such as eﬂbargoes, priorities
and allocat*ono, war or var conditions, riocts or cilvii commoction,
sabotage, strikes, differences with workmen, acc1dents, fire, flcod,
explozsion, damage to plant, equipment or facilities, or delays in
recelving necessary materials.

2.3. Notwithstanding the foregoing provisions, any Equip-
ment not delivered and accented on or before the outsicde delivery
date proviced therefor in Schedule A hereto, shall be excluded frcm
this Acgreement and not included in the term "Equipment" as used in
- this Apgrcement In the event of any such exclusion the Manufacturer
shall remain obliuéved to construct, sell and celiver to the Rail-
road, and the Railroad shall remain cbligated to purchase from the
Manufacturer, accept delivery of and'pay for, any of the Ecuivment
- thus excluded from this Agreement, and the Railroad and the Manv-
facturer shall exascute an azgreement supolemental hereto 1imitin
“this Agreement to the Eguipment not n("1ur°ﬂ herefrom, and the

ufactu“cr and the Railroad shall further execute a separate agre
ment providing for the sale of such excluded Eculipment by the Mo
ufacturer to the Raillroad upen the same terms and conditions as
those ccntained herein, modified only to the extent necessary to
provicde for payment in cash upon delivery of the Eaulpment. elther
directly or indirectly by means of a conditional sale agreement,
‘equipment trust or other aopropriate method of financing as the
Railroad may determine and as may be reasonably satisfactory to
the Manufacturer.

2.4, 'The Equivment durlng constructlon shall be sublect
to Inspection by cne or more inspectcers or ofther authorized revnre-
sentatives of the Rallroad. Upon com ﬂletlon cf each Item of Eguic-
ment by the Manufacturer, it shall be presented to such inspectors
or representatives for inspection at the D,ace deslignated nercin
for oel*Vﬂ”y of such Item of Equipment, and, 1f such item cf £Zguin-
ment conforms to the Speciflcations avplicable therete, such in-
spectors ¢r reoresentatlves shall exzcute and deliver to the ianu-
facturer a certificate or certificates of zcecentance (hereinafter
called the Certificate of Accentance) stating that such Item of
Equipment has been inspected and 1s accepted by them on behalf-of
the Rziiroad and 1s marked 1in accordance with Section 5.1 hercof.
Any Certificate of Acceptance may cover any numoer c¢f Items of
Equipment.

2.5. The Manufacturer shall bear the risk of loss of

each Item of Eguipment or damage therete until delivery to and
acceptance by the Rallroad. Upon delivery -and acceptance by the

-2



Railroad of each of such Items of Equipment the Railroad shall bear the
risk of loss of or damage to such Items.

SECTION 3. PURCHASE PRICE AND PAYMENT.

3.1. The base price per Item of Equipment, including freight
charges, if any, to place of delivery, but exclusive of interest and all
other charges, is as set forth in Schedule A hereto. The base price per
Item of Equipment shall be subject to increase or decrease as may be
agreed to in writing by the Manufacturer and the Railroad, and the term
"Purchase Price' as used herein shall mean the base price as so increased
" or decreased. '

3.2, For the purpose of makmg settlement for the Equipment,
the Equipment shall be treated as one group of Items of Equlpment (the
”Group”)

‘ : |

3.3. The Railroad hereby acknowledges itself to be indebted
to the Manufacturer in the amount of and hereby promises to pay to the
Manufacturer at such bank or trust company in the United States of America
as the Manufacturer or its assignee shall designate for payment to it, the
‘purchase price of the Items of Equipment as follows:

(a) On the Closing Date an amount equal to the Purchase
Price for all Items of Equipment in the Group, less an amount
equal to 65% of the Purchase rounded downward to the nearest
$10, 000, and

(b) An amount equal to the difference between the Purchase
Price of the Equipment and the aggregate amount paid pursuant
to sub-paragraph (a) of this Section 3.3 (herein sometimes called
the ""Conditional Sale Indebtedness'') plus interest at the Citibank
Base Rate for the first through the 36th month and at the rate of
the Citibank Base Rate plus 1/4 of 1% per annum on the unpaid
principal balance for the 37th through the 60th month and at the
rate of the Citibank Base Rate plus 1/2 of 1% per annum on the
unpaid principal balance for the 61st through the 96th month but
in any event not to exceed eight years from July 31, 1977 payable
in sixteen (16) consecutive semiannual installments commencing
on the first semiannual anniversary date of the Closing Date,
each of such sixteen (16) installments to include an amount equal
.to 6.25% of the aggregate original amount of Conditional Sale
Indebtedness. Interest on the unpaid amount of Conditional Sale
Indebtedness from time to time outstanding and then accrued
hereunder shall be payable quarterly commencing on the first
quarterly anniversary date of the Closing Date.

3.4. The term '"Closing Date'' with respect to the Group shall
mean such date which is not more than ten business days following presentation
by the Manufacturer to the Railroad of the invoice or invoices, and the Certi-
ficate or Certificates of Acceptance with respect to the Group, as shall be

I d



fixed by the Railroad by written or telegraphic notice delivered to the
Manufacturer and any assignee thereof at least seven business days prior
to the Closing Date designated therein,

3.5. The term "Business Days' as used herein means
calendar days, excluding Saturdays, Sundays and holidays on which banks

‘in the States of Pennsylvania or New York are authorized or Trequired to

close,

3.6. "Citibank Base Rate' shall mean the rate of interest
charged by Citibank, N, A: on 90 day loans to substantial and respectable
commercial borrowers in effect from time to time.

3.7. Interest hereunder shall be computed on the basis of a
year of 365 or 366 days, as the case may be, or the actual number of days
elapsed.

3.8. The Railroad will pay interest at the rate of Citibank Base
Rate plus 1% per annum upon all unpaid balances of indebtedness and (to the
extent legally enforceable) upon interest, after the same shall have become

‘due and payable pursuant to the terms hereof, anything herein to the contrary

notw1thstand1 ng.

3.9. All payments provided for in this Agreement shall be _
made by the Railroad in such coin or currency of the United States of America
as the time of payment shall be legal tender for the payment of public and
private debts. All payments of installments of Conditional Sale Indebtedness
and/or interest thereon and all payments due pursuant to Section 6 hereof shall
be made by wire transfer of immediately available funds to such bank in the
continental United States for the account of the Manufacturer or its assignee
as the Manufacturer or assignee shall from time to time direct the Railroad
in writing. '

3.10. In addition to prepayment permitted under Section 6
hereof, the Railroad shall have the privilege of prepaying in the inverse
order of maturity any installment of the indebtedness prior to the date
it becomes due hereunder without premium or penalty. ;

SECTION 4. TITLE TO THE EQUIPMENT.

- 4.1. The Manufacturer shall and hereby does retain the full
security title to and property in the Equipment until the Railroad shall have
made all of the payments hereunder and shall have képt and performed all
its agreements herein contained, notwithstanding the delivery of the Equip-
ment to and the possession and use thereof by the Railroad as herein pro-
vided. Any and all additions to the Equipment and any and all replacements
of the Equipment and of parts thereof and additions thereto shall constitute
accessions to the Equipment and shall be subject to all terms and conditions
of this Agreement and included in the term ”Equlpmen‘c" as used in this
Agreement,

4.



4,2, Vhen and only when the Manufacturer shall have been
pald the full indebtedness 1in respect of the invoice cost of the
Equipment, together with interest and all other payments as hereiln
provided and all the Railroad's other obligations herein contained
shall have been performed, absolute right to the possession of,
title to and proverty 1h the Equipment shall pass to and vest in
the Railrocad without further transfer or action on the part of the
Manufacturer, except that the Manufacturer, if requested by the
Railroad so to do, will execute a bill or bills of sale of the
Equipment releasing its security title thereto and property therein
to the Rallroad or upon its order free of all liens and encumbrances
created or retalned hereby and deliver such bill or bills of sale to
the Railroad at its address specified in Section 20 hereof, and will
execute in the same manner and deliver at the same place, for {iling,
registering, recording or devnositing in all necessary public offices,
such Iinstrument or instruments in writing as may be necessary or
appropriate in order then to make clear upon the public records the
£itle of the Railrocad to the Egquipment, and will pay to the Railrozd
any money pald to the Manufacturer, pursuant to Section 6 hereof and
not therefore applied as therein provided. The Manufacturer hereby
walves and releases any and all rights, existing or that may be ac-
quired, in or to the payment of any penalty, forfelt or damages for
failure to execute and deliver such blll or bills of sale or to flie
any certificate of payment in compliance with any law or statute re-
quiring the flling of the same, except for failure fo execute and
deliver such bill or bills of sale to file such certificate within
-a reasonable time after written demand by the Railroad.

SECTION 5. MARKING OF EQUIPMENT.

5.1. The Railroad will cause each Item of Equlpment to
be kept numbered with its road number as set forth in Schedule A
hereto and will keep and maintzin, plainly, distinctly, permanently
and conspicuously marked by a plate or stencil printed in contrasting
color upon both sides of each Item of Equipment 1n letters not less
than one inch in height, the words "Thils Unit subject to Concditicnal
Sale Agreement recorded with the I.C.C.", with appropriate changes
therecof and additlons thereto as from time to time may be required
by law in order to protect the security title of the Manufacturer
to such Item of Equioment, its rights under this Agreement and the
rights of any assignee under Sectlon 14 hereof. The Rallrcad will
not piace any such Item of Equlpment in operation or exercise zny
control cr dominion over the same until the required legend shall
have been so marked on both sides thereol and will replace promptiy
any such names and word or words which may be removed, defaced or
destroyed. The Railroad will not change the road number of any
Item of Equipment except with the consent-of the Manufacturer and
any assiznee pursuant to Section 14 hereof and in accordance with
a statemznt of new road nurbers to be substituted therefor, which
consent and statement opreviously shall have been filled with the
Manufacturer by the Railroad and filed, rccorded or devosited in all
public offices where this Agreement shall have been filed, recorded
‘or deposited. :



5.2, Except as above provided, the Railroad will not allow
the name of any wverson, assoclatlon or corporation to be placed on
the Equinment as a designaticn that might be interpreted as 2 claim
of ownership; provided, however, that the Railroad may cause the
Equlpment to be lettered with the names or initials or other insignia
customarily used by the Rallrcad or its affiliates on railroad equip-
ment used by it of the same or a similar type of convenience of
identification of the right of the Railroad to use the Equipment under
this Agreement.

SECTION 6. CASUALTY OCCURRENCES.

. .6.1. 1In the event that any Item of Equipment shall be
or become lost, stolen, destroyed, or irreparably damaged, cor shall
be requisitioned or taken over by any governmental authority under
the power of eminent domain or otherwise (each such occurrence,
except for any requisition which by its terms is indefinite or
does not exceed the original term of this Agreement, being here-
dnafter called a "Casualty Occurrence"), prior to the payment of
the indebtedness in respect of the purchase price of such Item,
together with interest thereon and all other payments requiresd
hereby, the Railroad shall, within ten days after it shall have
been determined that such Item of Equipment has suffered a Casu-
alty Occurrence, fully inform the Manufacturer in regard thereto.
The Raillroad shall, within 30 days of such determinaticn, pay to
“the Manufacturer a sum equal to the aggregate Casualty Payment (as
defined in Section 6.3 hereof) of such Item of Equipment as of the
~ date of such payment- and shall file with the Manufacturer a certi-
ficate of a Vice President or the Comntroller or other Chief Account-
ing Officer of the Railrcad setting forth the Casualty Payment of
the Item of Equipment suffering a Casualty Occurrence.

.. 6.2. Any money paid to the Manufacturer pursuant to
Section 6.1 hereof shall, so lcng as no Event of Default shall
have occurred and be continuing, be appnlied, in whole or in part,
as the Railraod shall direct in a written instrument filed with
the Manufacturer, to prepay indebtedness in respect of the Pur-
chase Price of the Equipment hereunder or to or toward the cost
of an Item or Items of Equipment of new standard gauge railrcad
locomotive equipment which shall be of the same character as the
Equipment desceribed in Schedule A hereto to replace such Item of
Equipment having suffered a Casualty Occurrence and which new Item
or Items of Equipment shall be of a quality and have a value and
utility at least equal to such Item of Ecuipment having suffered
a Casualty Occurence, as the Railroad shall direct in such written
instrument. In case any such money shall be applied to prepay
indebtedness, it shall be so applied, cn the first installment
date for the payment of the Purchase Price of the Equipment next
- following receipt by the Manufacturer of such written direction,
to prepay instellments of the Purchase Price of the Equipment there-
after falling due in the inverse order of their maturities, but



without premium, and whether or not such amount shall be sufficlent
to prepay one or more entire installments (or portions thereof) of
the Purchase Price. 1In case of replacement the amount to be paid

by the Manufacturer in'respect of any replacing Item shall not exceed

the lesser of the cost of such Item or the amount which such Item
would have cost if acguired on the earliest date when any of such n
was pald to the Manufacturer, and the Railroad shall pay any additi
cost of such Item. The amount which any such replacing Item would
cost if acquired on the earliest date vhen any of such money was
paid to the Manufacturer shall be conclusively determined by the
certificate of a Vice-President or the Ccmptroller or cther Chlef?
Accounting Of“icer of the Railroad to be filed as hereinafter pro-
vided. . : :

6.3. The payment to be made to the Manufacturer in re-
spect of each Item of Equipment having suffered a Casualty Occur-
rence (the "Casualty Payment") shall be deemed to be that porticn
of the original Purchase Price thercof remaining unpaid on the date’
as of which such Casualty Payment shall bte determined, plus inter-
est accrued thereon but unpaid as of such date.

- 6.4, "So long as no Event of Defaul:t shall have occurrad
and be continuing, any money paid to the Uanufaﬂturer pursuant to
this Section 6 shall, if the Raillroad shall in writing so direct,
.be invested, pending its appllicaticn as hereinabove provided, in
(1) such direct obligations of the United States of America or ob-
ligations for which the faith of the United States is pledged to
provide for the payment of principal and interest or (1i) open
market commercial paper given the highest rating by a national
credit agency or (111) in certi icatco of deposit of commercial
banks in the United States of America having capital and surplus
aggregating at least $50,000,000, in each case maturing in not more
than one year from the date of such investment (all such invest-
ments being hereinafter called "Tnvestments‘), as may be specified
in such written directicn. Any such cbligations shall from time .to
time be sold and the proceeds reinvested in such Investments as the
Railrecad may in writing direct. Any interest or earned disccunt
récelved by the Manufacturer on any Investments shall be held by
the Manufacturer and applied as herein provided. Upon any sale

or the maturity of any Investments, the proceeds thereof, plus any
interest received by the Manufacturer thereon, up to the cost {in-
cluding accrued interest or earred discount) thereof, shall be helid
by the Manufacturer for application pursuant to this Section 6, and
any excess shall be paid to the Railroad. If such proceeds (plus
such interest or earned discount) shall be less than such cost,

the Railroad will promptly pay to the Manufacturer an amount egual
to such deficiency. The Rallroad will pay all expenses incurred

by the Manufacturer in connection with the purchase and sale of
Investments.

-7~



6.5. The Railroad will cause any replacing ltem to be plated or
marked as provided in Section 5.1 hereof. Any and all such replacements
of Equipment shall constitute accessions to the Equipment and shall be
subject to all of the terms and conditions of this Agreement as though part
of the original Equipment delivered hereunder and shall be included in
the term '""Equipment' as used in this Agreement. Title to all such replace-
ments shall be free and clear of all liens and encumbrances and shall be
taken initially and shall remain in the name of the Manufacturer subject
to the provisions hereof, and the Railroad shall promptly execute, acknowledge,
deliver, file and record all such documents (including the filing with the
Interstate Commerce Commission in accordance with Section 20c of the
Interstate Commerce Act of an appropriate supplemental agreement
describinb such replacements) and do any and all such acts as may be
necessary to cause such replacements to come under and be subject to this
Agreement and to protect the title of the Manufacturer to such replacements.
A1l such replacements shall be warranted in like manner as the Items
replaced, and the vendor of the replacements shall, if other than the
Manufacturer, duly consent to the subjection thereof to this Agreement and
agree to be bound by all the terms and provisions contained herein in
respect of such replacements in like manner as the Manufacturer is in
respect of the original Equipment delivered hereunder. '

6.6. Whenever the Railroad shall file with the Manufacturer, pursuant
to the foregoing provisions of this Section 6, a written direction to apply"
money to or toward the cost of a replacing Item of new standard gauge
railroad car equipment, the Railroad shall file therewith in such number of
counterparts as may reasonably be requested:

(2) a certificate of a Vice-President or the Comptroller or
other Chief Accounting Officer of the Railroad certifying that
such replacing Item is new standard gauge railroad car equipment
and has been plated or marked as required by the provisions of
this Section 6 and certifying the cost of such replacing unit, the
amount which such replacing Item would have cost if acquired on
the earlie st date when any such money was paid to the Manufacturer
and that the cost'thereof does not exceed the fair value of such
Item and that such replacing Item is of a quality and has a value
and utility at least equal to the Item replaced; and

(b} an opinion of counsel for the Railroad that title to such

replacing Item is vested in the Manufacturer free and clear of all
liens and encumbrances, and that such Item has come under and become
subject to this A greement. . 4



6.7. In the event that any moneys paid to, or held by,

. £he Manufacturer pursuant to this Section 6 are appTied to the pre-
payment of indebtedness in resvect cf the Purchase Pricc, the Rail-
rcad will pay to the HManufacturer on the date of such zopplicatior
interest then accrued and unpald on the indebtednéss so prepaid.

If an Event of Default shall have occurred and be contin-
ulng, then so long as such event of default shall continue all money
then held by the Manufacturer pursuant to this Section 6 shall be
applied by the Manufacturer as if such money were money received
upon the sale of Equipment pursuant to Section 16 hereof.

6.8. In order to facilitate the sale, or other disposi-
tion of any Equlpment suffering a Casualty Occurrence, the Manu-
facturer shall upon recuest of the Railroad, after deposit by the
.Railroad of a sum equal to the Casualty Payment of such Equipment,.
execute and deliver to the Rallroad's vendee, assignee or ncminee,
a8 bdll of sale (without warranties) for such Equipment, and such
other documents as may be required to release such nqul,ment from
the terms and scope of this Conditional Sale Ag rreement, in such
form as may be reasonably requested by the Rallroad.

6.9. In the event that prior to the expiration of L%
ferm of this Agreement, the use of any Item of Equipment 1s regc
- sltioned or taken by any governmental authority under the DGJCL of
"eminent domain or otherwise for an indefinite periocd or for az stated
period ending on cr before sald date, uhe Rellrocad's duty to pay the
indebtedness in respect of the purchase price thereof shall conisinue
for the duration of such raquisition*ng or takingz. The Rallroad
shall be entitled to receive and retain for its own account =211
sums payavle for any such period by such governmental uut,orlty
~as compensation for requisition or taking of vossession.

SECTION 7. ‘ThXES.

All payments to be made by the Rallroad hereunder wilil
be free of exvense to the Manufacturer for collection or other
charges and will be free of exvense to the Manufacturer in re-
spect of the amount of any local, state or federal taxes, license
and registration fees, assessmants, charges, fines, penalties,
sales, use and property taxes, gross rsceipts taxes arising out
of receipts from use or cperation of the Equlpment, and other taxes,
fees and governmental charges similar or dissimilar to the foresoing
(other than net income, excess profits and similar taxes) hereafter
levied or imposed upon,’'or measured by, this Agreement or any sale,
use, vayment, shipment, delivery or transfer of title under the
'terms hereof, all of which expenses, taxes and licenses the Railroad
-assumes and agrees to pay on demand in addition to the indebtedness



in respect of the purchase price of the Equipment. The Railroad will
also pay promptly all taxes and assessments which may be imposed

upon the Equipment or for the use or operation thereof by the Railroad
or upon the earnings arising therefrom or upon the Manufacturer

solely by reason of its ownership thereof and will keep at all times

all and every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the Manufacturer
or result in a lien upon any Item of Equipment; provided, however, that
the Railroad shall be under no obligation to pay any taxes, assessments,
licenses, charges, fines or penalties of any kind so long as it is

conte sting in good faith and by appropriate legal proceedings such taxes,
agsessments, licenses, charges, fines or penalties and the nonpayment
thereof does not, in the opinion of the Manufacturer, adversely affect"
the property or rights of the Manufacturer hereunder. If any such
expenses, taxes, assessments, licenses, charges, fines or penalties
shall have been charged or levied against a Manufacturer directly and
paid by such Manufacturer, the Railroad shall reimburse such Manufacturer
on presentation of invoice therefor; provided, however, that the Railroad
shall not be obligated to reimburse the Manufacturer for any expenses,
taxes, assessments, licenses, charges, fines or penalties so paid unless
the Manufacturer shall have submitted notice in writing to the Railroad
at least five business days in advance of payment thereof.

SECTION 8. REPORTS AND INSPECTIONS.

8.1. On or before April 1 in each year, commencing with the year
1978, the Railroad will upon request furnish to the Manufacturer an
accurate statement, as of the preceding December 31, (a) showing the
amount, description and numbers of the Items of Equipment then subject
to this Agreement, the amount, description and numbers of all Items
of Equipment that may have suffered a Casualty Occurrence during the
preceding 12 months (or since the date of this Agreement, in the case
of the first such statement), and such other information regarding the
condition or repair of the Equipment as Manufacturer may reasonably
- request, and (b) stating that, in the case of all Equipment repainted during
the period covered by such statement, the markings required by Section
5.1 hereof shall have been preserved or replaced.

8.2. The Manufacturer shall have the right, at its sole cost and
expense by its authorized representative, to inspect the Equipment and
the Railroad's records with respect thereto, at such times as shall be
reasonably necessary to confirm to the Manufacturer the existence and
proper maintenance thereof during the continuance of this Agreement.
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SECTION 9. POSSESSION, USE AND MAINTENANCE.

‘9.1, The Railroad, so long as it shall not be in default under this
Agreement, shall be entitled, from and after delivery of the Equipment
by the Manufacturer to the Railroad, to the possession of the Equipment
and the use thereof by it, any affiliate or the parent company (the ""Parent
Company') of the Railroad upon the lines of railroad owned or operated
by any such affiliate or the Parent Company or by it either alone or
jointly with another and whether under lease or otherwise, or upon the
lines of railroad owned or operated by any company controlled by or
controlling the Railroad, or over which it or any such affiliate or the
Parent Company has trackage rights, or run through or operating
agreements, from and after delivery of the Equipment by the Manufacturer
to the Railroad, provided however that such use shall be subject to all
the terms and conditions of this Agreement only within the United States
of America. The Railroad may lease the Equipment to an affiliate or
its Parent Company but only upon and subject to all the terms and conditions
of the Agreement and provided that no such lease shall relieve the Railroad
of any liability or obligations hereunder which shall be those of a principal
and not a surety.

9.2. The Railroad shall use the Equipment only in the manner for
which it was designed and intended and so as to subject it only to ordinary
wear and tear. The Railroad shall, at its own cost and expense, maintain
and keep the Equipment in good order, condition and repair, ordinary wear
and tear excepfed. The Railroad shall not modify any Item of Equipment
without the written authority and approval of the Manufacturer which shall

not be unreasonably withheld, provided that no such approval shall be

required if and to the extent such modification is required by Section 11
hereof. Any parts (except communications, signal and automatic control
equipment and devices having a similar use which are added to any Item

of Equipment by the Railroad, the cost of which is not included in the
Purchase Price of such Item and which are not required for the operation

or use of such Item by the Interstate Commerce Commission, the Department
of Transportation or any other regulatory body) installed or replacements
made by the Railroad upon any Item of Equipment shall be considered

"accessions to such Item of Equipment and title thereto shall be immediately

vested in the Manufacturer, without cost or expense to the Manufacturer.
SECTION 10. PROHIBITION AGAINST LIENS

10.1. Other than any subordinate lien imposed by the First and Refunding
Mortgage of Railroad to United States Trust Company of New York, dated
August 1, 1946, the Railroad will pay or satisfy and discharge any and all sums
claimed by any party by, through or under the Railroad or its successors or
assigns which, if unpaid, might become a lien or a charge upon any Item of
Equipment equal or superior to the security title of the Manufacturer, and any
liens, encumbrances or charges which might be levied against or imposed upon
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any Item of Equipment as a result of the failure of the Railroad to
perform or observe any of its covenants or agreements under this
Agreement, but shall not be required to pay or discharge any such
claim so long as the validity thereof shall be contested by the Railroad

- in good faith and by appropriate legal proceedings in any reasonable

manner and the nonpayment thereof does not, in the opinion of the
Manufacturer, adversely affect the property or rights of the Manufacturer
hereunder, ’

10.2. This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or levies, in each
case not due and delinquent, or undetermined or inchoate materialmen's
mechanics', workmen's, repairmen's or other liens arising in the

.ordinary course of business and, in each case, not delinquent (such liens

being herein called ""permitted liens''). |
SECTION 11. RULES, LAWS AND REGULA TIONS.

During the term of this Agreement the Railroad will comply in all
respects with all laws of the jurisdictions in which its operations involving
the Equipment may extend, with the Interchange Rules of the A ssociation
of American Railroads and with all lawful rules of the United States
Department of Transportation and any other legislative, executive, admin-
istrative or judicial body exercising any power or jurisdiction over the
Equipment, to the extent that such laws and rules affect the operation or
use of the Equipment; and in the event that such laws eor rules require the
alteration of the Equipment, the Railroad will conform therewith. at its
expense, and will maintain the same in proper condition for operation
under such laws and rules; provided, however, that the Railroad may, in
good faith, contest the validity or application of any such law or rule in -
any reasonable manner which does not, in the opinion of the Manufacturer,
adversely affect the property or rights of the Manufacturer hereunder,

SECTION 12, INDEMNITIES.

12.1. The Railroad agrees to indemnify, protect and hold harmless
the Manufacturer against all losses, damages, injuries, liabilities, claims
and demands whatsoever, regardless of the cause thereof, and expenses .
in connection therewith, including claims for strict liability in tort and

. counsel fees, arising out of retention by the Manufacturer of security title

to the Equipment, or out of the use and operation thereof during the period
when security title thereto remains in the Manufacturer. This covenant of
indemnity shall continue in full force and effect notwithstanding the full
payment of the indebtedness in respect of the Purchase Price of the Equip-.
ment and the conveyance of the Equipment, as provided in Section 4.2
hereof, or the termination of this Agreement in any manner whatsoever.
This provision shall not indemnify, protect or hold the Manufacturer harm-
less from any liability borne by Manufacturer in Section 12. 3.
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12.2. AS between the Manufacturer and the Railroad, the
Rallroad, after delivery to and acceotance by the Railroad pursuant
to Section 2.5 hercof, wilil bear the risk of, and shall ncot be
released frem 1ts obliigetions hereunder in the event of, any danmage

to or the destruction or loss of any Item or of all the Equivment.

12.3. The Manufacturer warrants that the Items of Equipn-
ment will be built in accordance with the Spvecifications therefor
and warrants that the Items of Equipment will be free from defects
in material (excent as to svecialties incorporated therein swneci-
fied by the Rallroad and not manufactured by the Manufacturer, in
réesvect of which the Manufacturer hereby aoppolints and constitutes
the Raillroad its agent and attorney-in-fact to assert and enrforce
from time to time in the name of the Manufacturer but for the ac-
count of the Rallroad and in all cases at the sole cost and expense
of the Rallroad whatever claims and rights the Manufacturer may have
against the manufacturer of the specialty) or workmanship under

‘normal use and service, the Manufacturer's obligation under this

Section being limited to making good at its plant any pnart or parts
of any such Item of Equipment, which shall, within one year after

the delivery of such Item of Equipment to the Railroad be returned to the ] Manufacturer

with transportation charges prepaid and which the Manufacturer's
examinaticn shall disclose to 1its satisfaction to have been thus

defective; provided, however, that this warranty shall not anonly to
(1) any components which shall have been repaired or altered unless

repaired or altered by the Manufacturer or its authorized service
representatives, 1f, in its judgment, such revnairs or alterations
affect the stability of any such Item of Eguivment or (ii) anvy such
Item of Equlipment which has been subject to misuse, neglicence or
accldent, THIS WARRANTY IS EXPRESSLY IN LIEU OF ALT O“~?R WARRANTIES,
EXPRESS OR IMPLIED, INCLUDING AMNY IMPLIED WARRANTY OF MERCHANTARILITY
OR FITHESS FOR A PAR”TCLLAR PuPDDSE, AND OF ALL OTHER OBLIGATIONS OR
LIABILITIES OM THE PART OF THE MANUFACTURER, EXCEPT POR ITS OBLI-
GATION HEREUINDER AS LIMITED AFQuBY AND THE MANUFACTURER NEITHE!
ASSUMES OR AUTHORIZES ANY PERSOH mO ASSUME FOR IT ANY OTHER LIABILITY
IN COHMECTION WITH THE CONSTRUCTION AXD DELIVERY OF THE EQUIPMENT
EXCEPT AS AFCRESAID. 1IN NO EVENT SHALL THE MANUPACTURER BE LIABLE
FOR SPECIAL, INCIDEHTAL OR CO:ISEQUENTIAL DAMAGES OR COMMERCIAL LOSS.
The Manufacturer reserves the rizht to make chanees in the design
of, or add any imnrovements to, any Itcems of Equipment to be built
by it at any time with the anproval of the Railroad. The Manu--
facturer further agrees with the Railroad that acceotance of any
Items of Equinment under Section 2.4 hereof shall not be deemed a
walver by the Rallroad of any of its rights under this Section 12.3.
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SECTION 13. PATENT INDEMNITIES.

13.1. Except in cases of designs specified by the Railroad and
not developed or purported to be developed bv the Manufacturer, and
Articles and materials specified by the Railroad and not manufactured
by the Manufacturer, the Manufacturer agrees to indemnify, protect and
hold harmless the Railroad from and against any and all liability, claims,
demands, costs, charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing against the
Railroad because of the use in or about the construction or operation of
any Item of Equipment, of any design, article or material which infringes
or is claimed to infringe on or to constitute contributory infringement
with respect to any patent or other right. The Railroad likewise will"
indemnify, protect and hold harmless the Manufacturer from and against
‘any and all liability, claims, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed upon
or accruing against the Manufacturer because of the use in or about the
construction or operation of any Item of Equipment thereof, or any design
specified by the Railroad and not developed or purported to be developed
by the Manufacturer, or article or material specified by the Railroad
and not manufactured by the Manufacturer, which infringes or is claimed
to infringe on or to constitute contributory infringement with respect to
any patent or other right. In case any Item of Equipment is held to
constitute infringement of any patent or any similar right in respect of
which liability may be charged against the Manufacturer, and the use of
any Item of Equipment is enjoined, the Manufacturer shall, at its own expense
and at its option, either procure for the Railroad the right to continue using
such Item of Equipment or replace the same with noninfringing equipment
or modify it so that it become s noninfringing, or remove the infringing
portion of the Item of Equipment and refund the purchase price and the
transportation and installation costs of such portion. Without intending
any limitation of the foregoing, the Manufacturer agrees to and hereby
does, to the extent legally possible without impairing any claim, right or
cause of action hereinafter referred to, transfer, assign, set over and
deliver to the Railroad every claim, right and cause of action which the
Manufacturer has or hereafter shall have against the originator of any
design or against the seller or sellers of any designs or articles or
materials purchased or otherwise acquired by the Manufacturer for use
in or about the construction or operation of the Items of Equipment on the
ground that any such design, article or material or operation thereof
infringes or is claimed to infringe on or to constitute contributory infringe-
ment with respect to any patent or other right and the Manufacturer further
agrees to execute and deliver to the Railroad all and every such further
assurance as may be reasonably requested by the Railroad, more fully to
effectuate the assignment, transfer and delivery of every such claim, right
and cause of action. The Manufacturer will give notice to the Railroad of
any claim known to the Manufacturer from which liability may be charged
against the Railroad hereunder and the Railroad will each give notice to
the Manufacturer of any claim known to it from which liability may be charged
against the Manufacturer hereunder. oo ’
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13.2 The term 'design' wherever used in this Agreement or in
any assignment of this Agreement shall be deemed to include formulae,
systems, processes and combinations.

SECTION 14. ASSIGNMENTS.

14.1 Except as otherwise provided in Section 9.1 hereof, the
Railroad will not sell, assign, transfer or otherwise dispose of its
rights under this Agreement or transfer the right to possession of any
Item of Equipment without first obtaining the written consent of the
Manufacturer. An assignment or transfer to a railroad company or other
purcha ser which shall acquire all or substantially all the lines of railroad
of the Railroad, and which by execution of an appropriate instrument satis-
factory to the Manufacturer, shall assume and agree to perform each and
all of the obligations and covenants of the Railroad hereunder, shall not
be deemed a breach of this covenant.

14.2 All or any of the rights, benefits and advantages of the
Manufacturer under this Agreement, including the right to receive the
payments herein provided to be made by the Railroad may be assigned
by the Manufacturer and reassigned by an assignee at any time or from
time to time. No such assignment shall subject any assignee to, or
relieve the Manufacturer from, any of the obligations of the Manufacturer
to construct and deliver the Equipment in accordance with Section 1 and
2.1 hereof, or to respond to its warranties and indemnities contained
in Sections 12.3 and 13 hereof, or relieve the Railroad of its obligations
to the Manufacturer hereunder.

14.3 Upon any such assignment either the assignor or the assignee
shall give written notice to the Railroad, together with a counterpart or
copy of such assignment, stating the identity and post office address of the
assignee, and such assignee shall, by virtue of such assignment, acquire
all of the Manufacturer's right, security title and interest in and to the
Equipment subject only to such reservations as may be contained in such
assignment. From and after the receipt by the Railroad, of the notification
.of any such assignment, all payments thereafter to be made by the Railroad
hereunder shall, to the extent so assigned, be made to the assignee at the
address of the assignee specified in the'aforesaid notice. )

14.4 The Railroad hereby acknowledges that, concurrently with the’
execution and delivery of this Agreement and in accordance with the custom
of railroad equipment manufacturers, the Railroad has made arrangements
for and the Manufacturer is executing and delivering an Agreement and
A ssignment dated as of October 1, 1977 between the. Manufacturer and Citibank,
N.A. (“Citibank'), as A ssignee (the "Investor') pursuant to which the
Manufacturer is assigning certain of its rights and interest hereunder.

The Railroad expressly acknowledges and agrees with the Investor and its
successors and assigns, for the purpose of inducing the execution and
delivery of said Agreement and A ssignment by the Investor and its advance
to the Manufacturer in consideration therefor of an amount equal to the
difference between the Purchase Price of the Equipment and the aggre-
gate amount paid by the Railroad pursuant to sub-paragraph (a) of



Section 3.3 hereof, that the rights of the Investor and its successors and
assigns to the entire unpaid indebtedness in respect of the Purchase Price

of the Equipment or any part thereof as so assigned, together with interest
thereon, as well as all other rights hereunder so assigned, shall not be

subject to any defehse, setoff, counterclaim or recoupment whatsoever,
whether by reason of any breach of any obligation of the Manufacturer with
respect to the Equipment or the delivery or warranty thereof or with respect

to any indemnity herein contained or any interruption from whatsoever cause

in the use, operation or possession of the Equipment or any part thereof, or
any damage to or loss or destruction of the Equipment or any part thereof,

or by reason of any other indebtedness or liability, howsoever and when
arising, at any time owing to the Railroad by the Manufacturer or to any

other person, firm or corporation or to any governmental authority, or for

any cause whatsoever, it being the intent hereof that, except in the case of a
wrongful act on the part of the Investor or its successors and assigns, the
Railroad shall be unconditionally and absolutely obligated to pay the Investor
the entire unpaid indebtedness in respect of the Purchase Price of the Equip-
ment as so assigned, together with interest thereon, all in the manner and upon
the dates set forth in Section 3. 3(b) hereof and as otherwise provided thereon.
Any and all such obligations, if any and howsoever arising, shall be and remain

‘enforceable by the Railroad against and only against the Manufacturer.

14.5. In the event of any such assignment or successive assignment

" by the Manufacturer of security title to the Equipment and of the Manufacturer's

rights hereunder with respect thereto, the Railroad will, whenever requested by
such assignee, change the names and word or words to be marked on each side
of each Item of Equipment so as to indicate the security title of such assignee
to the Equipment with such names and word or words as shall be specified by
such assignee, subject to the requirements of the laws specified by such
assignee, subject to the requirements of the laws of the jurisdictions in which
the Equipment shall be operated relating to such names and word or words for
use on equipment covered by conditional sale agreements with respect to rail-
road equipment. The cost of marking such names and word or words with
respect to the first assignee to this Agreement (or to any successor assignee
in case the first assignee is an agent or trustee) shall be borne by the Railroad.
The cost of marking such names and word or words in connection with any sub-
sequent assignment (other than to a successor agent or trustee if the first

‘assignee is an agent or trustee) will be borne by the subsequent assignee.

14.6. In the event of any such assignment prior to the completion
of delivery of the Equipment, the Railroad will, in connection with settlement
for the Group subsequent to such assignment, deliver to the assignee, at the
time of delivery by the Railroad of notice fixing the Closing Date with respect
to the Group. All documents reasonably required by the terms of such assign-
ment to be delivered by the Railroad to the assignee in connection with such-
settlement, in such number or counterparts as may reasonably be requested.
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14.7. 1If this Agreement shall have been assigned by the Manufacturer
and the assignee shall not make payment to the Manufacturer on the Closing
Date with respect to the Group of an amount equal to that portion of the
purchase price of such Items of Equipment included in the Croup as
provided in the instrument of assignment, the Manufacturer will promptly
notify the Railroad of such event, such Items of Equipment included in the
Group shall be excluded thereupon and the Railroad shall not later than 60
days after the Closing Date pay or cause to be paid to the Manufacturer
the purchase price of all such Items of Equipment, or the portion thereof
unpaid by the assignee, such payment to be in cash or if the Manufacturer
and the Railroad shall mutually agree, by means of a conditional sale
agreement, equipment trust or other appropriate method of financing as
the Railroad shall determine and as may be reasonably satisfactory to the
Manufacturer. '

SECTION 15. DEFAULTS.

15.1. In the event that any one or more of the following events of
default ("Events of Default") shall occur and be continuing, to-wit:

(a) The Railroad shall fail to pay in full any sum payable
by the Railroad when payment thereof shall be due under Section
3 or 6 hereof and such default shall continue for five days; or

(b) The Railroad shall fail or refuse to comply with any
covenant, agreement, term or provision of this Agreement on
its part to be kept and performed or to make provision satis-
factory to the Manufacturer for such compliance for more than
30 days after written notice from the Manufacturer specifying
the default and demanding the same to be remedied; or

(c) Any representation or warranty made by the Railroad
herein or in any statement or certificate furnished.to the
Manufacturer or any assignee of the Manufacturer pursuant to
or in connection with this Agreement, the Agreement and Assign-
ment dated as of October 1, 1977 or the Finance Agreement dated
as of October 1, 1977 proves untrue in any material respect as
of the date of issuance or making thereof; or

(d) A petition for reorganization under Section 77 of the
Bankruptcy Act, as now constituted or as said Section 77 may be
hereafter amended, shall be filed by or against the Railroad and
(unless such petition shall have been dismissed, nullified, stayed
or otherwise rendered ineffective but then only so long as such
‘stay shall continue in force or such ineffectiveness shall continue)
all the obligations of the Railroad under this Agreement shall not have
been duly assumed in writing, pursuant to a court order or decree, by
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a trustee or trustees anpointed in such proceedings in such
manner that such obligations shall have the same status as
obligations incurred by such a trustee or trustees within
30 days after such eopointment or 60 days after such peti-
tion shall have been flled, whichever shall be eariler, or

(e) Any other nroceedings shall be commenced by or
agalnst the Railroad for any relipf under any bankruntcy
or insolvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizaticns, arrangements,
compositions or extensions (other uhan a law which does not
oermit any readjustment of the indebtedness payable hereunder)
and (unless such proceedings shzll have been dismissed, nulli-
: fied, stayed or otherwise rendered ineffective but then only

~ SO lony as such stay shall continue in force or such ineffec-
tiveness shall continue) all the obligations of the Rallrcad
under this Agreement shall not have been duly assumed in writ-

" ing, pursuant to a court order or decree, by a frustee cr
trustees or receiver or receivers appointed for the Railroad
or- for the property of -the Railroad in connection with any such
proceedings in such menner that such obligations shall have
the same status as obligations incurred by such a trustee or
trustees or receiver or receivers, within 30 days after suc
appointment or 60 days after such proceedings shall have bcen
commenced, whichever shall be earlier; or

(f) The Rallrcad shall make or suffer any unauthorized
assignment or transfer of this Agreement or any interest here-
in or any unauthorized transfer of the right to possession of
any Item of the Equipment; _ .

then at any time after the occurrance and during the continuance of such
an Event of Default the Manufacturer may, upon written notice to the
Railroad and upon compliance with any legal requirements then in force
and applicable to such action by the Manufacturer, declare the entire
indebtedness in respect of the Purchase Price of the Equipment, together
with the interest thereon then accrued and unpaid, immediately due and
payable, without further demand, and thereafter the aggregate of the un-
paid balance of such indebtedness and interest shall bear interest from

- the date of such declaration at the rate of Citibank Base Rate plus 1% per

annum, to the extent legally enforceable, and the Manufacturer shall
thereupon be entitled to recover judgment for the entire unpaid balance
of the indebtedness in respect of the Purchase Price of the Equipment so
payable, with interest as aforesaid, and to collect such judgment out of
any property of the Railroad wherever situated.
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15.2. The Manufacturer may waive any such Event of De-
fault and 1ts consegquences and rescind and annul any such delara-
tlon by notlce to the Railrcad in writing to that effect. Upon
any such waiver the resnectlve rights of the varties shall be as
-they would have bteen if no such default had existed and no such
declaration had been made. MNotwithstanding the oprovisions of this
paragraprh, 1t 1s cxpressly understood and agreed by the Rallrocad
that time 1s of the essence of this Agreement and that no such
waiver, rescission or annulment shall extend to or affect any
other or subsequent default or impair any rights or remedies con-
sequent thereon.

SECTION 16, REMEDIES.

16.1. If an Event of Default shall have occurred and
be continuing as hereinbefore provided, then at any time after
the entlre indebtedness in respect of the Purchase Price of the -
Equipment shall have been declared immediately due and payable eas
hereinbefore provided and during the continuance of such default,
the Manufacturer may, upon such further notice, 1f any, as may
be required for compliance with any mandatory requirements of law
then in force and applicable to the acticn to be taken by the Man-
ufacturer, take or cause to be taken by its agent or agents immed-
iate possessicn of the Equirment, or any Item thereof, without
liability to return to the Railroad any sums theretofore paid and
free from all claims whatsoever, excent as hereinafter in this
Section 16 expressly provided, and may remove the same. from pos-
session and use of the Railroad and for such pnurnose may enter
upon the premises of the Railroad or where the Eguipment may be
located and may use and employ in connection with such removal any
supplies, services and aids and any available trackage and other
facllities or means of the Railrcad, with or without process of law.

16.2. In case the Manufacturer shall rightfully demand
possession of the Eaguipment in pursuance of this Agreement and shall
reasonably designate a voint or voints uoon the lines of the Rail-
road for the delivery of the Zquipment to the Manufacturer, the
Rallroad shall, at its own expense, forthwith and in the usual
mann2r, cause the Eguipment to be moved to such point or points
as shall be reasonably designated by the Manufacturer and shall
there deliver the Equloment or cause it to be dellvered to the
Manufacturer; and, at the ontion of the Manufacturer, the Manu-
facturer may keep the Equivment on any of the iines of railroad
or premises of the Railroad, for a period not exceeding 130 days,
until the Manufacturer shall have leased, sold or otherwise dis-
posed of the same, and for such purpcse the Rallroad agrees to
furnish, without charge for rent cr storage, the necessary facil-
ities at any point . or voints selected by the Manufacturer reascn-
ably convenient. The agreement to deliver the Equlpment as here-
inbefore provided is of the essence of this Agreement between the
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partles, and, upon application to any court of equlty having Juris-
dictlion in the premises, the Manufacturer shall be entitled to a
decree against the Rallroad reguiring svecifilc performance hercof,
The Raliroad hcrehy expressly waives any and zll claims against

the Manufacturer and its agent or agents for damages of whatever
nature in connection with any retaking of any Item of Equipment in
any reasonable manner.

16.3. If an Event of Default shall have occurred and be
continuing as hereinbefore provided, then at any time thereafter
durinz the continuance of such defaul1~ and after the entire indebt-
edneso in respoct of the Purchase Price of the Egqulpment shall have
been declared immedlately due and payable as hereinbefore provided
(unless such ceclaration has been rescinded and annulled as pro-
vided in Section 15.2 hereof), the HManufacturer (after retaking
possession of the Equipment as hereinbefore in this Section 156 pro
vided) may at its election retain the Equipment as 1ts own and make
such disposition thereof as the Nanufacturer shall deem fit fir
cluding, 1f the Manufacturer so elects, the leasing of the Equio
ment on such terms 25 1t shall deem fi“), and in such event all
the Raillroad’s rights in the Equlpment will ther upon terminzate
and, to the extent not prohibited by any mandatory requirements of
1aw, all pvayments made by the Railroad may be retalned by the Manu-
facturer as compnensation fer the use of the Equioment by the Railro
_provided, hcwever, that if the Raillroad, within 30 days of recelipt
of notice of the Manufacturer's election to retain the Equipment
for 1ts own use, as hereinafter provided,-shall pay or cause to
be pald to the Manufacturer the total unpaid balance of the in-~
debtecenss 1in respect of the Purchase Price-of all the.Equipment,
together with interest therecon accrued and unpald and all other
payments due by the Railroad under this Agreement, then in such
event absolute right to the possession of, tiltle to and prooerty
in such Equipment shall vess to and vest 1n the Rallroad; or the
Manufacturer, with or without the retaking of possession thereof
may, at 1its election, sell the Equipment, or any Item thereofl,
free from any and all claims of the Railroad, or of any other
party claiming by, through or under the. Relirocad, at law or in
equity, at public or private sale and with or without advertisement
as the Manufacjurer may determine; and the oroceeds of such sale,
less the attorneys' fees and any other expenses incurred by the
Manufacturer in taking possession of, removing, storing and sell-
ing the Equipment, shall be credited to the amount due to the Man-
ufactu”e” under the orovisions of this Agrecement., Written notice
of the Manufacturer'’s election to retecin the Egulpnment for its own
use may be givaen to the Rallrcad by telegram or registered mail
addressed to the Railroad as provided in Scction 20 hereof, at any
time cQuring a mod of 30 days after the entire indcbtedness'in
respect of Purchaae Price sha ll have been declared immediately du
and payable as hereinbefore nroviaed and 1f no such notice shﬂll
have been glven, the lanufacturer Mll be deemed to have elected
to sell the _ou*v‘y‘: in aCCO”QQ“CC with the ecrovisions of this
Section 16,

‘3
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, 16.4. Any sale hereunder may be held or conducted at such
place or places and at such time or times as the Manufacturer may
snecify, in one lot and as an entirety, or in sceparate lots and with-
out the ncecessity of gethering at the place c¢f sale the preverty to
be sold, and in general in such manner as the Manufacturer may de-
termine, provided that the Railroad shall be given written notice
of such sale not less than 30 days orior thereto, by mall addressed
as provided herein. 1If such sale shall be a private sale, it shall
be subject to the rights of the Rallroad to purchase or provide a
purchaser, within 30 days after notice of the proposed sale price,:
at the same price offered in writing by the intending vurchaser or
a better price. In the event that the Rallroad does not exercise
sald right to purchase or provide a purchaser for the Equinment,
the Manufacturer may bld for and become the purchaser of the Eguip-
ment, or any Item thereof, so offered for sale without accountability
to the Railroad (excevnt to the externt of surplus money received as
hereinafter provided in this Section), and in payment of the Pur-
chase Price therefor the Manufacturer shall be entitled to have
credited on account thereof all sums due to the Manufacturer from
the Raillroad hereunder.

_ 16.5. Each and every power and remedy hereby svecifically
given to the Manufacturer shall be in addition to every other power
and remedy hereby specifically given or now or hereafter existing
at law or in equity, and each and every power and remedy may be
exerclsed from time to time and simultaneously and as often and in
such order as may be deemed 2xpedlent by the Manufacturer. All
such powers and remedles shall be cunmulative, and the exercise of
one shall not be deemed a walver of the right to exercise anyv other
or others. No delay or omlssion of the Manufacturer in’the exer-
¢cise of any such power or remedy and no renewal or extension of
any nayments due hereunder shall impailr any such power or remedy
or shall be construed to be a waiver of any default or an acguies-
cence therein. ' : :

16.6. All sums of money realized by the Manufacturer
under the remedies herein provided shall be avplied, first to the
payment of the expenses and liabilities of the Manufacturzsr herein
undertaken to be paid, second to the payment of the indebtedness
in respect of the Purchase Price of the Eguipment and third to the
payment of interest on the indebtedness in resnmect of the Purchase
Price of the Equipment accrued and unvaid., If, after appnlying’as
aforesaid all sums of money reallzed by the Manufacturer, there
shall remain any amount due to it under the provisions of this
Agreement, the HManufacturer may bring suit therefor and shall be
entitled to recover a judgment therefor against the Raillroad. If,
after aoplying as aforesaid all sums realized by the Manufacturer,
there shall remain a surplus in the possession of the ilanufacturer,
such surplus shall be paid to the Railroad. '



- 16.7. The Raillroad will pay all reasonable expenses, in-
cluding attorneys' fees, incurred by the Manufatturer in enfercing
its remedies under the terms of this Agreement. In the cvent f“ﬂ‘
the Menufocturesr shall bring dﬁv suit to enlcrce any I 1ts right

hercunder and shall be entitled to judgment, then in such suit Lhe

Manufacturer may recover reasonable expenses, including attorneys:
fees and the amount thereof shall be inciuded in such judgment.

16.8. The forsgoing provisions of this Section are sub-
Ject in all respects to all mandatory requirements of law at the
time 1n force and applicable thereto.

SECTION 17. APPLICABLE STATE LAWYS.

17.1. Any orovision of this Agreement prohibited by any
applicable law of any state, or which by any applicable law of anv
state would convert this Agreement into any instrument other than
an agreement of conditional sale, shall as to such state be inef-
fective, without modifying the remaining provisions of this Agree-
ment, Vhere, however, the conflicting provisions of any .apnlicable
state law may be waived, they are hereby waived by the Railroad to
the full extent permitted by law, to the end that this Agreenment
shall be deemed to be a conditional sale agrcemﬁnt and enforced

- as such

17.2. Except as otherwilse orovided in this Agreement,
the Rallroad, to the full extent permitted by law, hereby waives
all statutory or other lecal requirements for any notice of any
kind, notice of intentlon to take possession of or to sell the
Equlipment, or any Item thereof, and any other reaquirements as to

. the time, place and terms of sale thereof, and cther requirements

with resvect to the enforcement of the Manufacturer's rights here-
under and eny ‘and all rights of redemption.

- SECTION 18, EXTENSION NOT A WAIVER. ‘ °

: No delay or ommission in the exercise of any povier or
remedy herein vrovided or otherwise avallable to the Manufacturer

"shall impdlr or arfect the Manufacturer's right thereafter to exer-

clse the same. Any extension of time for payment hereunder or other
indulgence duly granted to the Railroqd shall not otherwise alter

or affect the Manufecturer's rights or the obligations of the Rail-
road hereunder. The Manufacturer's acceptance of any vayment alter
i1t shall have beccme dus hereunder shall not be deemed to alter or
affect the Railrcad's obligatlons or the lManufacturer's rights
hercunder with respect to any suboequen* payments or defaults
therein.

~22-~



SECTION 19. RECORDING.

The Rallroad will cause thils Agreement, any assignment
hereof and any supplements hereto and thereto to be filed, recorced
or deposited and re-filed, re-recorded or re-deposited, 1f neces-
sary, with the Interstate Commerce Commission, and otherwioe as
may be required by law or reasonably requested by the Manufacturer
for the purpose of proper vrotection, to the satisfaction of counsel
for the Manufacturer of its security title to the Equlpment and its
rights under thls Agzreement or for the purpose of carrying out the
intention of this Agreement; and. the Rallroad will oromotWJ furnish
to the Manufacturer certificates or other evidences of such filing,
recording or devncsiting, and an oninion or opinions of counsel for
the Rallroad with respect ther eto, satisfactory to the Manufacturer.

SECTION 20. NOmICE

Any notice hereunder to any of the parties designated
below shall be deemed to be vroverly servaed if delivered or mailed
to it at the following GD“C“I*ed edﬂfe ses: ‘

(a) to the Railroad: Union Railroad Company,
Attention: V. W. Kraetsch, Vice President-Finance,
Post Office Box 536, Pittsburgh,.Pennsylvania 15230,

7 (b) to the Manufacturer: Ortner Fre1ght Car Company,
+ 2652 Erie Avenue, Cincinnati, Ohio 45208

(c) to any assignee of the Manufacturer, or of
the Rallrcad, at such address as may have been furn-
ished in writinw to the Railroad or the Manufacturer,
as the case may be, by such assignee,

or at such other address as may have been furnished in writing
by such party to the other parties to this Agreement.

SECTION 21. -HEADINGS.

- All section headings are inserted for convenience only

and shall not affect any consvruction or interpretation of this

Agreement.
SECTION 22. . EFFECT AND MODIFICATIO!l OF AGREEMENTS.

This Agreement and the Schedule relating héreto, exclu-~
sively and completely state the rights and agreements of the Man-

ufacturer and the Railroad with resvect to the Equipment and suver-
sede all other agrecements, oral or written, with respect to the

-23-
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-including stamp and
ou

Equipment. ©No variation of this Agreement and no waiver of any
of 1ts provisions or conditions uhalT be valid unless in writing

and duly exeucted on behall of the Jenufacturer and the Reilroad.

SECTION 23. LAW GOVERNING

The terms of this Agreement and all rizhts and obliga-

- tlons hereunder shall be governed by the laws of the State of

New York; provided, hcwever, that the narties shall be entitled
to all rights conferred by Section 20c of the Interstate Comnmerce
Act and such additional rights arising out of the flling, record-
ing or depcsiting hefeof and of any assignment hereof as shall

be conferred by the laws of the several jurisdictions in which
this Agreement or any aSS’guﬂent hereof shall be filed, recoraﬁd
or deposited. i

SECTION 24, DEFINITIONS. ‘

_ The term "Manufacturer", whenever used in this Agreement,
means, before any assignment of any of its rights hereunder, Ortner Frelg‘lt Car
Company, and any successor or successors for the time being to the properties
and business thereof, and, after any such assignment, any assignee or assignees
for the time being of such particular assigned rights as regards such rights,

~and also any assignor as regards any rights hereunder that are re-

tained and excluded from any assignment.

SECTION 25. PAYMENT OF EXPENSES.

The Railroad will pay all reasonable costs, charges and
expenses, excent the counsel fees of the Manufacturer, but includ-
ing the fees and exvenses of counsel for the first assignez of this
Agreement and including stamp and other taxes, if any, incident to
the printing or other duclicating, execution, aC (nov rledgnent, cde-
livery, filing or r=zcording of this Agreement * the first assign-
ment, of any instrument suoplemental to or em3n”auory of this Agrece-
ment or the first assignment, and of any certificate of the nayment
in full of the indsbtedness 1n respect of purchase orice due here-
under. In addition, the Railroad will pay all reasonable costs,
charges and expenses, including fees and expenses of counsel, and

nd other taxes, if any of the first assignece of
>red in connection with the first assimament,
ulfe T
o}

this Agreement, incu
payments to the ¥

a cturer by the first assignee and cother parties,
and the perlor"a 12¢
o

irs
f the ”unct*on° off the first assignee under %he
ements
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SECTION 26. CONSOLIDATION OR MERGER.

In case of any consolidation cr mﬂrcer to which the Rail-
road or the Manufacturer shall be a party, or in case of any sale
of all or substantially all the ﬁssets of* the Railroad or the Man-
ufacturer, the corpora .t 1.on resulting from such consolidaticon or
merger (1f other than the Rallroad or thp Manufacturer) or the
corporation which shall auouire such assets, shall expressly assume
all obligations herecunder, not then verformed, or the Railrocad or
the Manufacturer, as the case may be, and shall become entitled

to all rights hcreundﬁr of the Railroad or th Menufacturer, as
the case may be.

-SECTION 27. EXECUTION.

This Agreement may be executed in any number of counter-
parts, each of which so executed shall be deemed to be an original,
and such countervarts together shall constitute but one and tuu

. same contract, whlch shall be sufficiently evidenced by any such

original counterpart. Although this Agreement is dated for con-
venience as of the date first above written, the actual date or
dates of execution hereof by the pvarties heretc is or are, re-

spectively, the date or dates stated in the acknowledgments hereto
annexed,

IN WITNESS WHEREOF, the partles hereto have cQused thi
instrument to be executed in their respective cornorate names by
thelr officers or reovresentatives, thersunto dul y authorized, and
thelr respective cornorate seals to be heresunto affixed, duly at-
tested, all as of the dﬂte first above written.

ORTNER FREIGHT CAR COMPANY
(CQrpo-;aLte Seal)

™~ o . 4
CAtrest e Y
R i ~
e s - ;:_ ‘ BY
APEEA Secretary .
(Corporaia Seal) UNION RAILROAD COMPANY
-~ *'\’}-P A

Atte st

wm
it

\.‘ el
RSSO

T, 4
ﬁ“ﬂ\
4252

b
__(

v

LA AN

Y
oFITE AN

By i222257f2§£;2;232§ziif?;7

Its = VICE PRESIDENT = FINANCE

ay Q9

A s—ls\tant Secretary

~-25-



AR

Pl

—_

.

STATE OF OHIO )

. ) SS.
COUNTY OF HA MILTON )

On this 7/ Qfday of ﬂ('z%/ , 1977, before me personally
L.C it

appeared

, to me personally known, who,
being by me duly sworn, says that he is a&———  President of

ORTNER FREIGHT CAR COMPANY, that one of the seals affixed to
the foregoing instrument is the corporate seal of said corporation, that
said instrument wa s signed and sealed on behalf of said corporation
by authority of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and deed of said

corporation. .
L ~ 7,
L= AN '
S . - N\ 4
. TN
T = S
Py ,,,.’,“l — e ((p
~ oz Yy
T -z L Y2V
=7 = : :
3\§§:\ 5 Notary Public
= - \" ~ —~
ASEA L) 2" &
2L e W

My Commission Expires:

HOWARD PARR
Not_ary. Pubfic, State of Ohio
My Commission Expires August 20, 1978
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COMMONWEALTH OF PENNSYLVANIA )

) . SS
COUNTY OF A LLEGHENY )

On this 7’% day of )ZZW » 1977, before me personally

appeared 22 (A d Tl , to me pe sonally known, who being
by me duly sworn, says that he is the J Mof

UNION RAILROAD COMPANY, that one of the seals affixed to the

foregoing instrument is the corporate seal of said corporation, that

\

said instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the

execution of the foregoing instrument was the free act and deed of said
corporation.

Noté/ry Public /

(Ceal[

~ﬁ3

My C“orhm1ss1on Expires:

DOROTHY M. TELLEP Notary Publie

\A‘\\\

~=  PITTSBURGH, ALL’EGH_ENY COUNTY, PA.

-

MY COMMISSION EXPIRES
DECEN{BER 18, 1978
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SCHEDULE A

To Conditional Sale Agreement

MANUFACTURER. . .. . . . ..

DESCRIPTION OF EQUIPMENT . .

SPECIFICATIONS. . .

BASE PRICE . . . . . .. .

DELIVERTO . . . .. . ... ...

PLACE OF DELIVERY , ., . ., .. .

ESTIMATED DELIVERY DATES, ,

OUTSIDE DELIVERY DATE . .. . .

.Ortner Freight Car Company

. . One Hundred (100) 70-ton

capacity coke hopper cars
bearing Union Railroad Company
Identifying Nos. 2392 to and
including 2491

. Specification No. OCN 1300-7-76

. $18,525.00 per car

($1, 852,500 for One Hundred (100)
Cars)

Union Railroad Company
. F.o.t. Manufacturer's Shop

. October 31, 1977

November 30, 1977



