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CONDITIONAL SALE AGREEMENT

Dated as of September 1, 1971

among

BETHLEHEM STEEL CORPORATION,

THE ALTON & SOUTHERN RAILWAY COMPANY,
as Vendee,

and

MISSOURI PACIFIC RAILROAD COMPANY




CONDITIONAL SALE AGREEMENT dated as of
September 1, 1971, among BernierreM Strein Cor-
PORATION, a Delaware corporation (hereinafter called
the Vendor or Builder as more particularly set forth in
Article 25 hereoi ), Missourt Pacirie RarLroap Com-
PANY, a Missouri corpuration (hereinafter called the
Guarantor or the Lessee) and Trr ALToN & SOUTIIERN
Rainway Conraxy a Delaware corporation (herein-
after called the Vendee].

WrEerras, the Builder agrees to construct. sell and
deliver to the Vendee, and the Vendee agrees to purchase,
the railroad equipment described in Aunex B hereto (here-
inafter called the Equipment): and

WrErEAs, the Vendee is executing a lease of the Equip-
ment as of the date hereof to the Tessce in substantially
the form annexed hereto as Annex D (hereinafter called
the I.ease) and the Guaramor is willing to guarantee to
the Vendor the due and punctnal payvment of all sums
payable by. and the due and punctual performance of all
other obligations of, the Vendce under this Agreement and '
has joined in this Agreement for the purpose of setting 2
forth the terms and conditions of such guaranty and mak-
ing certain further agrecments as hereinafter set forth; 4

Now, TITEREFORE, in consideration of the mutunal prom-
ises, covenants and agreements hereinaiier set forth, the
parties hereto dn herehy agree as follows:

ARTICLE 1. fucorporation of Model Provisions. When-
ever this Agrcement incorporates herein by reference, in
whole or in part or as hereby amended, any provision of the
document entitled “Model Conditional Sale Provisions for
T.ease Transactions™ annexed to this Agreement as Part 1
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of Anncx C hereto (hereinafter called the Model CSA
Provisions), such provision of the Model CSA Provisions
shall be deemed to be a part of this instrument as fully
to all intents and purposes as though such provision had
been set forth in full in this Agreement.

ArtIiCcLE 2, Construction and Sale. Article 2 of the
Model CSA Provisions is herein incorporated as Article 2
hereof.

ArTICLE 3. Inspeciion and Delivery. Article 3 of the
Model CSA Provisions is herein incorporated as Article 3
hereof cxcept that there shall be added at the end of the last
paragraph thereof the following provisos:

“; provided, however, that no delivery of any unit of
the Equipment shall be made until this Agreement
and the Lease have been filed pursuant to Section 20c
of the Interstate Commerce Act; provided further,
that Builder shall have no obligation to deliver any
unit of Equipment hereunder subsequent to the filing
by or against the Vendee or the Guarantor of a peti-
tion for reorganization under Section 77 of the
Bankruptcy Act and prior to the assumption, adop-
tion or affirmation of the obligations of the Ven-
dee or the Guarantor, as the case may be, under this
Agreement by a trustee or trustees acting pursuant
to a court order or decree in any proceeding under
said Section 77”.

ARTICLE 4. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Annex B hereto. Such base price or prices are subject to
such increase or decrease as is agreed to by the Builder,
the Vendee and the Guarantor. The term “Purchase Price”
as used herein shall mean the base price or prices as so in-
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creased or decreased. If on any Closing Date (as herein-
after defined in this Article 4) the aggregate of the In-
voiced Purchase Prices (as hereinafter defined in this
Article 4) for which settlement has theretofore heen and is
then Leing made under this Agreement, would, hut for the
provisions of this sentence, exceed the Maximum Purchase
Price specified in Annex B herclo (or such higher amount
as the Vendee may at its option agree {v), the Builder (and
any assignee ot the Builder) and the Guarantor will, upon
request of the Vendee, enter into an agreement excluding
rrom this Agreement such unit or units of guipment then
proposed to be scitled for and specified by the Vendec, as
will, after giving efiect o such exclusion, reduce such
aggregate Invoiced V'urchase Prices under this Agreement
to not moure than the Maximum Purchase Price specified
in Annex B hereto (or such higher amount as aforesaid),
and the Guarantor agrees to purchase any such unit or
units so excluded from this Agreement irom the Builder
for cash on the date such unit or units would otherwise
have been setiled for under this Agreement either directly,
or. if the Builder and the Guarantor shall mutually agree,
by means of a conditional sale, equipment trust or other
appropriate method of financing.

The Equipment shall be scttled for in such number of
groups of units of the Equipment delivered to and accepted
by the Vendee as is provided in Ttem 2 of Annex A hereto
(each such group heing hereinafter called a Group). The
term “Closing Darte™ with respect to any Group shall mean
such date (not earlier than September 30, 1971 and not
later than December 31, 1971, such later date heing herein
called the Cul-OfF Date), accurring not more than ten husi-
ness days tollowing presentation by the Tuilder to the
Vendee of the invoice and the Certificate or Certificates of
Acceptance for the Equipment and written notice thereof
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by the Builder to the Guarantor, as shall be fixed by the
Guarantor by written notice delivered to the Vendee and the
Vendor at least five business days prior to the Closing Date
designated therein. The term “business days” as used here-
in means calendar days, excluding Saturdays, Sundays and
any other day on which banking institutions in New York,
New York, are authorized or obligated to remain closed.
The Vendee hereby acknowledges itself 1o be indebted
to the Vendor in the amount of, and hereby promises to
pay in cash to the Vendor at such place as the Vendor may
designate, the Purchase Price of the IEquipment, as follows:

(a) On the Closing Date with respect to each
Group (i) an amount equal to 20% of the aggregate
Purchase Price of such Group plus (ii) the amount by
which (x) 80% of the Purchase Price of all units of
the Equipment covered by this Agreement for which
settlement has theretofore and is then being made, as
set forth in the invoice or invoices therefor (said in-
voiced prices being herein called the Invoiced Purchase
Prices), exceeds (y) the Maximum Conditional Sale
Indebtedness specified in Annex B and any amount or
amounts previously paid or payable with respect to the
Invoiced Purchase Prices pursuant to this clause (ii);
and

(b) In 29 consecutive semiannual instalments, as
hereinafter provided, an amount equal to the aggregate
Purchase Price of the units of Equipment less the ag-
gregate amount paid or payable with respect thereto
pursuant to subparagraph (a) of this paragraph.

The instalments of the portion of the Purchase Price
payable pursuant to subparagraph (b) of the preceding
paragraph (said portion of the aggregate Purchase
Price for such Equipment being herein called the Condi-
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tional Sale Indebtedness) shall be payable on each January
2 and July 2, commencing July 2, 1972, to and including
July 2, 1986 (or il any such date is nol a business day
on the next preceding business day), cach such date
being licrcinafter called a TPayment Date. The unpaid
balance of the Conditional Sale Tndebtedness shall bear
interest [rom the Closing Date in respect of which such

indebtedness was incurred at the rate of 8W4% per an-
num in respect of the first 12 instalments thereof and at
the rate of 9% per annum in respect of the last 17 in-
staiments thereof and such interest shall be payable, to
the eatent accrued, on January 2, 1972 and on cach Pay-
ment Date thercafter. The prineipal amount of Conditional
Sale Tridebtedness payable on each of the first 12 Payient
Dates shall be caleulated on such a basis that the aggregate
of the principal and interest payable on each of such Pay-
ment Dates shall be substantially equal and such 12 instal-
ments of principal will completely amortize 27.21875%,
of the Conditional Sale Indebtedness and the principal
amount of Conditional Sale Indebtedness payable on cach
ol the last 17 Payment Dates shall be caleulated on such
a busis that the aggregate of the principal and interest
payvable on each of such Payment Dates shall be substian-
tially cqual and such 17 instalments of principal will com-
pletely amortize 72.78125¢¢ of the Conditional Sale Tn-
debtedness. The Vendee will furnish to the Vendor and
the Guarantor promplly after the last Closing Date a sched-
ule, in such number of counterparts as shall be requested
by the Vendor, showing the respective amounts of principal
and interest payable on each Payment Date.

Interest under this Agrecment shall be determined on
the basis of a 360-day vear of twelve 30-day months,

The Vendee will pay inlerest, to the extent legally en-
forceable, at the rate of 10%% per annum upon all amwounts
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remaining unpaid after the same shall have become due and
payable pursuant to the terms hereof or such lesser amount
as shall be legally enforceable, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender for
the payment of public and private debts. Except as pro-
vided in Article 7 hereof, the Vendee shall not have the
privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

The parties hereto contemplate (subject to the limita-
tions set forth in the first paragraph of this Article 4) that
the Vendee will furnish that portion of the Purchase Price
for the Equipment as is required under subparagraph (a)
of the third paragraph of this Article 4 and that an amount
equal to the balance of such Purchase Price shall be paid
to the Builder by an assignee of the Builder’s right, title
and interest under this Agreement pursuant to an Agree-
ment and Assignment between the Builder and United
States Trust Company of New York, as Agent (such
Agreement and Assignment being hereinafter called the
Assignment and such Trust Company being herein called
the Assignee or the Vendor as indicated in Article 25
hereof).

It is agreed that the obligation of the Vendee to pay
to the Vendor any amount required to be paid pursuant to
the third paragraph of this Article 4 with respect to the
Equipment is specifically subject to the fulfillment, on or
before the Closing Date in respect of any Group, of the
following conditions (any of which may be waived by the
Vendee, and payment by the Vendee of the amount specified
in subparagraph (a) of the third paragraph of this Article
4 with respect to such Group shall be conclusive evidence



7

that such conditions have been fulfilled or irrevocably
waived) :

{a} the Assignee shill have paid or caused to have
been paid o the Builder the amounts contemplated to
be paid by it as provided in the preceding paragraph of
this Article 4 and in Scetion 0 of the Assignment and
the documents required by Section 6 o the Assignment
shall have been delivered:

() no event of defauit of the Guarantur specified
herein ur Event of Default of the lessee under the
Lease, nor any cvent which with lapse of time and or
demand provided for herein or in the Lease would con-
stilute such an event of default or Lvent of Delault,
shall have occurred and e continuing : and

(¢) the Vendee shall have received such other doc-
uments as the Vendee may reasonably request.

Notwithstanding any other provision of this Agreement
(including, but aot limited to, any provision o Articles 16
and 17 hereol}, it is understood and agreed by the Vendor
that the lability of the Vendee for all payments 1o be
made by it under and pursuant to thisx Agreement, with
the exception only of the pavnients to he mnde pursuant o
subparagraph (a) of (he third paragraph ol Article 4
hereof, shall not exceed an amount equal to. and shall be
" payable only out of, the “income and proceeds from the
Equipment”, and such payments shall he made by the
Vendee only to the extent that the Vendee or the Assignee
shall have actually reccived suflicient “income or pro-
ceeds fruom the Equipment™ {0 make such payments.
Except as provided in the next preceding sentence. the
Vendor agrees that the Vendee shall have no persomal lia-
bility to make any payments under this Agreement whats-
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ever except from the “income and proceeds from the Equip-
ment” to the extent actually received by the Vendee or the
Assignee. In addition, the Vendor agrees that the Vendee
(i) makes no representation, and is not responsible for,
the due execution, validity, sufficiency or enforceability of
the Lease in so far as it relates to the Lessee (or any docu-
ment relative thereto) or of any of the Lessee’s obligations
thereunder and (ii) shall not be responsible for the per-
formance by the Lessee of any of its agrecments, rep-
resentations, indemnities, obligations or other undertakings
under the Lease; it being understood that as to all such
matters the Vendor will look solely to the Vendor’s rights
under this Agrecment against the Guarantor and the
Equipment and to the Vendor’s rights under the Lease
against the Lessee and the Equipment. As used herein
the term “income and proceeds from the Equipment” shall
mean (i) if one of the events of default specified in Article
16 hereof shall have occurred and while it shall be continu-
ing, so much of the following amounts as are indefeasibly
received by the Vendee or the Assignee at any time after
any such event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty Oc-
currences (as hereinafter defined in Article 7 hereof) paid
for or with respect 1o the Equipment pursuant to the Lease
and (b) any and all payments or procecds reccived by the
Vendee or the Assignee for or with respect to the Equip-
ment as the result of the sale, lease or other disposition
thereof and after deducting all costs and expenses of such
sale, leasc or other disposition and any and all other pay-
ments received by the Vendce or the Vendor under § 10 of
the Lease, and (ii) at any other time only that portion of
the amounts referred to in the foregoing clauses (a) and
(b) as are indefeasibly received by the Vendee or the As-
signee and as shall equal the portion of the Conditional
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Sale Indebtedness (including prepayments thereof required
in respect of Casualty Occurrences) andyor interest there-
on due and payvable on, or within six days after, the daic
such amouunts received by the Vendee or the Assignee were
required to he paid to it pursuani tu the Lewse or as shall
cqual any other payments then due and payable under this
Agreement; it being understood thal “inconie and proceeds
from the Equipment” shall in no event include amounts re-
ierred o in the foregouing clauses (a) and (b) which were
received by the Vendee or the Assigree prior to the exis-
tence of such an event of default which exceeded the
amounts required to discharge that purtion of the Condi-
tional Sale [ndebtedness (including prepayments thercor
required in vespect of Casualty Occurrences) andysor in-
terest thercon due and payable un, or within six days alter,
the date on which amounts with respeet thereto received
by the Vendee or the Assignee were required 1o he paid to
it pursuant to the Lease or which exceeded any other pay-
ments due and payable under this Agreemieni at the time
such amounts werce payable under the Lease. Tt is further
specifically understood and agreed that nothing contained
herein limiting the liability of the Vendee shall derogate
from the right of the Vendor o praceed against the Equip-
ment or the Guarantor as provided lor hercin for the [ull
unpaid Purchase Price of lhe LEquipment and interest
thercon and all other payvmients or obligations hercunder.
Nutwithstanding anything to the contrary contained in
Article 10 hereof. the Vendor agrees that in the event it
shall obtain a judgment against the Venrdee for an amount
in excess of the amounts payable by the Vendee pursuant
to the limitations set forth in this paragraph. it will, accord-
ingly, limit its executinn of such judgment in anounts pay-
able pursuant to the limitations set forth in this paragraph.
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ARTICLE 5. Tille to the Equipment. Article 5 of the
Model CSA Provisions is herein incorporated as Article 5
hereof.

ARrTICLE 6. Taxes. Article 6 of the Model CSA Pro-
visions is hereby incorporated as Article 6 hereof.

ArticrLE 7. Maintenance and Repair; Casualty Occur-
rences; Insurance. The Vendee agrees that, at its own cost
and expense, it will maintain and keep cach unit of the
LEquipment in good order and repair.

In the event that any unit of the Equipment shall be or
become worn out, lost, stolen, destroyed, or, in the opinion
of the Vendee or the Lessee, irreparably damaged, from
any cause whatsoever, or taken or requisitioned by con-
demnation or otherwise (such occurrences being herein
called Casualty Occurrences), the Vendee shall, promptly
after it shall have determined that such unit has sufiered a
Casualty Occurrence, cause the Vendor to be fully in-
formed in regard thereto. On the next succeeding January
2 or July 2, the Vendee shall pay to the Vendor a sum equal
to the Casualty Value (as hereinafter defined in this Article
7) of such unit suffering a Casualty Occurrence as of the
date of such payment and shall file, or cause to be filed, with
the Vendor a certificate setting forth the Casualty Valuc of
such unit. Any money paid to the Vendor pursuant to this
paragraph shall be applied to prepay the Conditional Sale
Indebtedness and the Vendee will promptly furnish the
Vendor and the Guarantor a revised schedule of payments
of principal and interest thereafter to be made, in such
number of counterparts as the Assignee may request, calcu-
lated as provided in the fourth paragraph of Article 4
hereof, so that the remaining payments shall be substan-
tially equal.
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Upon payient by the Vendee {0 the Vendor of the
Casualty Value of any unit of the Equipment having sui-
fered a Casualty Occurrence, ahaohuie right to the posses-
sion of, title to and properiy in such unit shall pass 1o and
vestin the Vendee, without further trausier or action on the
part of the Vendor, except that the Vendor. if requested by
the Vendee, will execute ard deliver to the Vendee. at the
expense of the Vendee, an appropriale instrument confirm-
ing such passage to the Vendee of all the Vendor's right,
title and interest in such unit. in recordable form, in order
that the Vendee may make clear upon the public records the
title of the Vendee to such uniit.

The Casualty Value of cach unit of the Equipment suf-
fering a Casually Oceurrence shall he deemed 1o be that
portion of the original PPurchase Price thercoi remaining
unpaid on the date as of which such Casualty Value shall be
determined (without giving elfect to any prepayment or
prepayments theretofore made under this Article 7). plus
interest accerued thereon but unpaid as of such date. For
the purpose of this paragraph, each payment ol the Pur-
chase Price in respect of Equipment made pursuant to
Article 4 hereof shall be deemwed to he a payment on each
unit of the Equipment in like proportion as the original
Purchase Price of such unit hears to the ageregate original
Purchase I'rice oi the Ikuipment.

The Guarantor will at all times prior to the payment of
the full indebtedness i respeet of the Purchase Price of
the Equipment, together with interest thereon and all other
payments required hereby, al ils own expense, cause 1o be
carricd and maintained insurance in resnect nf the Equip-
ment at the time subject hercro. and public liability insur-
ance, in amounts and against risks cusfomarily insured
against by railroad companices on similar equipment. and in
any event in amounts and against risks comparable to those
insured against by the Guarantor on equipment owned by it.
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It is further understood and agreed that any insurance
proceeds received by the Vendor in respect of units suffer-
ing a Casualty Occurrence shall be deducted from the
amounts payable by the Vendee to the Vendor in respect
of Casualty Occurrences pursuant to the second paragraph
of this Article 7. If the Vendor shall receive any other
insurance proceeds in respect of insurance carried in respect
of such units suffering a Casualty Occurrence after the
Vendee shall have made payments pursuant to this Article
7 without deduction for such insurance proceeds, the Ven-
dor shall pay such insurance proceeds to the Vendee. All
proceeds of insurance received by the Vendor in respect
of insurance carried on any unit or units of Equipinent
not suffering a Casualty Occurrence shall be paid to the
Vendee upon proof satisfactory to the Vendor that auy
damage to such unit in respect of which such proceeds were
paid has been fully repaired.

ARrTICcLE & Obligations of Guarantor. The Guarantor,
for value received, hereby unconditionally guarantees to
the Vendor by endorsement (through its execution hereof)
the due and punctual payment of that portion of the Pur-
chase Price of the Equipment payable pursuant to subpara-
graph (b) of the third paragraph of Article 4 hereof and
interest thereon, and the due and punctual performance of
all obligations of the Vendee under this Agreement and
unconditionally guarantces to the Vendor that all sums
payable by the Vendee under this Agreement (except for
the sums payable by the Vendee pursuant to subparagraph
(a) of the third paragraph of Article 4 hereof), will be
promptly paid when due, together with interest thereon as
herein provided, whether at stated maturity or by declara-
tion or otherwise, and in case of default by the Vendee
in any such obligations or payments the Guarantor agrees
punctually to perform or pay the same, irrespective of any
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enforcement against the Vendee of any of the rights of
the Vendor hereunder.

The Guarantor hereby agrees that its obligations here-
under shall be unconditional (and shall not be subject 1o any
defense, setoff, counterclaim or reconpment whaisoever),
irrespective of the genuineness, validily, regularity or en-
forceability of this Agreement or any other circumstance
which might otherwise constitute a legal or equitable dis-
charge of a surety or guarantor and irrespective of the
last paragraph of Article 4 hereof or any other circum-
stances which might otherwise limit the recourse of the
Vendor to the Vendee. The Guarantor hereby waives
diligence, presentment, demand of pavment, protest, any
notice of any assignment hereof in whole or in part or of
any default hereunder and all natices with respect to this
Agreement and all demands whatsoever hereunder. No
waiver by the Vendor of any of its rights hercunder and no
action by the Vendor to enforce any of ils rights hercunder
or failure to take, or delay in taking, any such action shall
affect the obligations of the Guarantor hereunder.

Tn the event that the Guarantor shall make any payments
to the Vendor on account of its guaranty hereunder, the
Guarantor hereby covenants and agrees that it shall not ac-
quire any rights, by subrogation or otherwise, against the
Vendee or with respect to any of the units of the Equip-
ment hy reason of such payments, all such rights being here-
by irrevocably released, discharged and waived by the Guar-
antor; provided. however, that after the payment by the
Guaranior to the Vendor of all sums pavable under this
Agrecment, the Guarantor shall, by subrogation. be entitled
o the righis of the Vendor against the Vendee by reason
of such payment, to the extent, hut only to the exent, that
the Vendee has received “income and proceeds from the
Tiquipmemt” (as defined in Ariicle 4 hereof) and has not
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applied amounts equal to such income and proceeds to the
payment, in accordance with this Agreement and subject to
the limitations contained in the last paragraph of said
Article 4, of sums payable by the Vendee to the Vendor
hereunder.

ARTICLE 9. Reports and Inspections. Article 9 of the
Model CSA Provisions is herein incorporated as Article 9
hereof.

Articre 10. Marking of Equipment. Article 10 of the
Model CSA Provisions is herein incorporated as Article 10
hereof, except that nothing contained in such § 10 shall
prevent the Vendee from allowing the Equipment to be
lettered with its name, initials or other insignia.

ArTICLE 11, Compliance with Laws and Rules. Article
11 of the Model CSA Provisions is herein incorporated as
Article 11 hereof.

ARTICLE 12. Possession and Use. Article 12 of the
Model CSA Provisions is herein incorporated as Article 12
hereof.

ArTICLE 13. Prohibition Against Liens. Article 13 of
the Model CSA Provisions is herein incorporated as Ar-
ticle 13 hereof.

ARTICLE 14. Indemmities and Warranties. Article 14
of the Model CSA Provisions is herein incorporated as
part of Article 14 hereof. The agreement of the parties
relating to the Builder’s warranty of material and work-
manship and the agreement of the parties relating to patent
indemnification contained in Items 3 and 4 of Annex A
hereto are herein incorporated as part of Article 14 hereof.
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ArTiCcLE 15, Assignments, Article 15 of the Model
CSA Provisions is hercin incorporated as Article 15 hercoi.

ArticLE 106, Defaults. Article 16 of the Model CSA
Provisions is herein incorporated as Article 16 hereof.

ARTICLE 17. Remedies. Article 17 of the Model CSA
Provisions is herein incorporated as Arlicle 17 hereof.

ArTIcLE 18, Applicable State Laws. Article 18 of the
Model CSA Provisions is herein incorporated as Article 18
hereof.

ARTICLE 19. Recording, Article 19 of the Model CSA
Provisions is herein incorporated as Article 19 hereof.

ArtIcLE 20. Payment of Expenses. Article 20 of the
Maodel CSA Provisions is herein incorporated as Article
20 hereof,

Articre 21. Article Headings: Effect and Modifica-
tion of Agreement. Article 21 of the Model CSA Provi-
sions is herein incorporated as Article 21 hereof.

ArTicLe 22, Notice. Any notice hereunder to any of
the parties designated below shall be decmed to be properly
served if delivered or mailed 1o it ai its chief place of busi-
ness at the following specified addresses:

(a) to the Vendee. at 210 North Thirteenth Street,
St. T.ouis, Missouri 63103,

(b) to the Guarantor, at 210 North Thirteenth
Street, St. Louis, Missouri 63103,

(¢) to the Builder, at 701 East Third Street, Bethle-
hem, Pennsylvania 18016.

(d) to any ascignee of the Vendor. or of the Ven-
dee at such address as may have been furnished in writ-
ing to the Vendee, or the Vendor, as the case may be.
and to the Guarantor, by such assignee,
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or at such other address as may have been furnished in
writing by such party to the other parties to this Agree-
ment.

ARTICLE 23. Immunities; Satisfaction of Undertak-
ings. No recourse shall be had in respect of any obligation
due under this Agreement, or referred to herein, against
any incorporator, stockholder, director or oflicer, past,
present or future, of the Vendee, the Guarantor or the
Builder (or Vendor), whether by virtue of any constitu-
tional provision, statute or rule of law, or by enforcement
of any assessment or penalty or otherwise, all such liability,
whether at common law, in cquity, by any constitutional
provision, statute or otherwise, of such incorporators, stock-
holders, directors or officers being forever relecased as a
condition of and as consideration for the execution of this
Agreement.

The obligations of the Vendee under the first paragraph
of Article 7 and under Articles 6, 9, 10, 11, 13, 14 and 19
hereof shall be deemed in all respects satistied by the
Lessee’s undertakings contained in §§5, 6, 8 9, 12 and
16 of the Lease. The Guarantor shall be liable in respect of
its guaranty hereunder for such obligations under said
Articles regardless of whether or not the Lease provides
for the discharge of such obligations or is in effect. The
Vendee shall not have any responsibility for the Lessee’s
failure to perform such obligations, but if the same shall
not be performed they shall constitute the basis for an
event of default hereunder pursuant to Article 16 hereof.
No waiver or amendment of the Lessee’s undertakings
under the Lease shall be effective unless joined in by the
Vendor.

ArTICLE 24. Law Governing. Article 24 of the Model
CSA Provisions is herein incorporated as part of Article
24 hereof ; the term “Selected Jurisdiction” as used therein
shall mean the State of Missouri, and the Vendee warrants
that its chief place of business is in the State of Missouri.
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ArTiCLE 25. Definitions. Article 23 of the Mudel CSA
Provisions is hierein incorporated as Article 25 hereof.

ArtTICLE 26. Execution. This Agreement may be exe-
cuted in any number of counterparts, each ol which so
executed shall be deemed to he an original, and such coun-
terparts together shall constitute but one and the same con-
tract, which shall be sufficiently evideuced by any such
original counterpart. Although this Agreement is dated as
of September 1, 1971, for convenience, the actual date or
dates of cxecution hereoi by the partics herelo is or are,
respectively, the date or daws stated in the acknowledg-
ments hereto annexced.

Ix Witxess Wnrreor, the parties hereto have executed
or caused this instrument 1o be eaeculed all as of the date
first above written.

" BETHLEUEM STEEL COI’I’ORATIO\I

.

[corpoRATE SEALT: by
Atlest: ]

THE ALTON & SOUTHERN RAILWAY
% Cowpany,

[CORPORATE SEAL]

Attest:
.‘./T?fwrt AT o d o

Zew-.. Secretary
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Missourt PAciFICc RAILROAD
CoMPANY,

by ﬁ /\7 ./Ziu.m,ceé' )

[cORPORATE SEAL]

Attest: 1

AsSistant Secretary

Vice President
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COMMONWEALTH OF PENNSYLVANIA .
CouNTY OF \'()RTuA\n'TON } 8.2

On this 2/ % ddV of Sceptember, 1971, before me per-
sonally appeared 9. H. WALKER » lo me person-
ally known, who, being by me duly sworn, says that he is
a Vice Presidemt of Bernlrmmest STerl CORPORATION.
that the scul affixed to the foregoing instrument is the
corporate scal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by
authoriiy of its Beoard of Directors and he acknowledged
that the exccution of the foregoing instrumeut was the
free act and deed of said corporation.

unL ._fJ \}{u—ia,}“g__

Notary Public

[NO'I‘ARIAL SEAL] My Comtnivion Fxpires
Ciy of Pethiehem
My Commission Expires Necbampion County

Ovtobu 13, 1974

StaTE oF Missour: }
Crry or St. Tours

On this 287 day of September, 1971, beivre me per-
sonally appeared fr’ D Homrmar | 1o me person-
ally known, who, being by me duly sworn, savs that he is
a Vice President of Tne Avron & Sourniry Ratnway
Company, that one of the scals afflixed to the foregoing
instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on hehalf of said
corporation by authority of its Board of Directors, and he
acknowledged that the exccution of the foreguing instru-
ment was the free act and deed of said corporution.

Notar-y Public
197y

[ NOTARIAL sEAL] f/'
My Commission Expires -’-—c/"/t'

s

-
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STATE oF MISSOURI cs.:
City oF St. Louis

On thisZ¢/ day of September, 1971, before me person-
ally appeared M. M. HENNELLY | to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of M1ssourt PacrFic RaiLroap CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation and that said instrument was
signed and sealed on behalf of said corporation by au-
thority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the
free act and deed of said corporatioy.

Notary Public

[NOTARIAL SEAL]
My Commission Expires 4% 7/'? (37 %
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ANNEX A

BerurLeneEM Sirel CorroraTiON, a Delaware
corporation, 701 Teast Third Street, Bethlchem,
Pennsyhvania 1801,

The Equipment shall be settled for in not more
than two Groups of units of the Equipment deliv-
cred to and accepted by the Vendee unless a
arcater number shall be agreed 1o by the parties
hereto.

The Builder warrants o the Guarantor and
the Vendee that the Equipment will be built in
accordance with the Specifications and standards
set forth or referred to in Article 2 of the
Conditional Sale Agreement to which this Annex
.\ is attached (hereinaiter called the Agreement)
and warrants the Equipment will he free from
defects in material (except as to specialtics
incorporated thercin which were specified or sup-
plied by the Guarantor and not manufacturcd
by the Builder). workmanship or design (except
as to designs specified hy the Guarantor and not
developed by the Builder) under normal use and
service, the Builder’s obligation under this ltem 3
heing limited to making good at its plant any part
or parts of any unit of the Equipment which shall,
within one year after delivery thereof, be returned
to the Builder with transportation charges prepaid
and which the Builder's examination shall disclose
to its satisiaction to have been thus defective.
The forecgoing warranty of Lhe Builder is ex-
pressly in lieu of all other warranties, express
or implied, including any implied warranty of
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merchantability or fitness for a particular pur-
pose, and the Builder neither makes nor authorizes
any other person to make for it any other such
warranty in connection with the construction and
delivery of the Equipment, except as aforesaid.

The Builder further agrees with the Guaran-
tor and the Vendee that neither the inspection as
provided in Article 3 of the Agreement nor any
examination nor the acceptance of any units of
the Equipment as provided in said Article 3 shall
be deemed a waiver by the Guarantor of any of
its rights hereunder.

Item 4: Except in cases of articles or materials speci-
fied by the Guarantor and not manufactured by
the Builder and in cases of designs, systems, proc-
esses, formulae or combinations specified by the
Guarantor and not developed or purported to be
developed by the Builder, the Builder agrees to
indemnify, protect and hold harmless the Guaran-
tor and the Vendee from and against any and all
liability, claims, costs, charges and expenses, in-
cluding royalty payments and counsel fees, in any
manner imposed upon or accruing against the
Guarantor, its assigns or the users of the Equip-
ment because of the use in or about the construc-
tion or operation of any of the Equipment of any
design, system, process, formula, combination, ar-
ticle or material which infringes or is claimed to
infringe on any patent or other right. The Guar-
antor likewise will indemnify, protect and hold
harmless the Vendor from and against any and
all liability, claims, costs, charges and expenses,
including royalty payments and counsel fees, in
any manner imposed upon or accruing against the
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Vendor because of the use in or about ithe con-
struction or operation oi any of the Equipment or
any article or material specilied by the Guarantior
and not manuiactured by the Builder or of any
design, system, process, formla or combination
specified by the Guarantor and not developed or
purported 1o be developed by the Builder which
infringes or is claimed to infringe on any palent
or other right. The Builder agrees 1o and hereby
doces, to the extent legally possible without impair-
ing any claim, right or cause ot aclion hercinaiter
referred {o, assign, sel over and deliver to the
Guarantor every claim, right and cause of action
which the Duilder has or herealter shall have
against the seller or scllers of any designs, sys-
temg, processes, Tormulae. combinations, articles
or materials specihed by the Guarantor and pur-
chased or otherwise acquired by the DBuilder for
use in or about the construction or operation of
any of the Equipment, on the ground that any
such design, systein, process, formufa, combina-
tion, article or material or operation thereof in-
fringes or is claimed to infringe on any patent or
other right. The DBuilder further agrees to exe-
cute and deliver to the Guarantor or the users of
the Equipment all and every such lurther assur-
ance as may be reasomably requested Dy the Guar-
antor more 1ully to cffectuate the assignment and
delivery of every such claim, right and cause of
action. The Builder will give notice 1o the Guar-
antor of any claim known 1o the Builder from
which liability may be charged against the Guar-
antor hereunder and the Guarantor will give
notice {o the Builder of any claim known to the
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Guarantor from which liability may be charged
against the Builder hereunder. Such covenants of
indemnity shall continue in full force and effect
notwithstanding the full payment of all sums due
under this Agreement, the satisfaction and dis-
charge of this Agreement or the termination of
this Agreement in any manner.
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MODEL PROVISIONS

PART I —MODEL CONDITIONAL SALE PROVISIONS
FOR LEASE TRANSACTIONS

PART I —MODEL LEASE PROVISIONS

PART Il —MODEL ASSIGNMENT PROVISIONS FOR
LEASE TRANSACTIONS




Part 1

MODEL CONDITIONAL SALE PROVISIONS FOR
LEASE TRANSACTIONS

ARTICLE 2. Construction and Sale. Pursuant to this
Agreement, the Builder shall construct the Equipment at
its plant set forth in Annex B hereto, and will sell and
deliver to the Vendee, and the Vendee will purchase from
the Duilder and accept delivery of and pay for (as here-
inaiter provided), the Equipment, each unit of which shall
be constructed in accordance with the specifications referred
to in Annex D hereto and in accordance with such modi-
fications thercof as may be agreed upon in writing between
the Duilder, the Vendee and the Guarantor (which
specifications and modifications, if any, are hereinafter
called the Specifications). The design, quality and compo-
nent parts of each unit of the Equipment shall conform, on
the date of completion of manufacture of each thereof, to
all Department of Transportation and Interstate Com-
merce Commission requirements and specifications for
new equipment and to all standards recommended by the
Association of American Railroads reasonably interpreted
as being applicable to railroad equipment of the character of
such units of the Equipment, and each unit of the Equip-
ment {except to the extent, if any, referred to in Annex A
hereto and/or Article 7 hereof) will be new railroad equip-
ment.

ARTICLE 3. Inspection and Delivery. The Builder will
deliver the units of the Equipment to the Vendee at the
place or places within the United States of America
specified in Annex B hereto (or if Annex B does not
specify a place or places. at the place or places within the
United States of America designated from time to time by
the Vendee), freight charges, if any, prepaid. in accord-
ance with the delivery schedule set forth in Annex B hereto.
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The Builder’s obligation as to time of delivery is sub-
ject, however, to delays resulting from causes beyond the
Builder’s reasonable control, including but not limited to
acts of God, acts of government such as embargoes, priori-
ties and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equipment
or facilities, delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Arti-
cle 3, any Equipment not delivered, accepted and settled
for pursuant to Article 4 hereof on or before the Cut-Off
Date shall be excluded herefrom. If any Equipment shall
be excluded from this Agreement pursuant to the im-
mediately preceding sentence, the parties to this Agree-
ment shall execute an agreement supplemental hereto limit-
ing this Agreement to the Equipment not so excluded
herefrom. If the Builder’s failure to deliver Equipment
so excluded from this Agreement resulted from one or
more of the causes set forth in the immediately preceding
paragraph, the Guarantor shall be obligated to accept such
Equipment and pay the full purchase price therefor, de-
termined as provided in this Agreement, if and when such
Equipment shall be completed and delivered by the Builder,
such payment to be in cash on the delivery of such Equip-
ment, either directly or, in case the Guarantor shall arrange
therefor, by means of a conditional sale agreement, equip-
ment trust or such other appropriate method of financing
as the Guarantor shall determine and as shall be reasonably
acceptable to the Builder.

During construction, the Equipment shall be subject to
inspection and approval by the authorized inspectors of the
Vendee (who may be employees of the Guarantor) and the
Builder shall grant to such authorized inspectors reason-
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able access to ite plant. The Builder agrees to inspect all
materials u=ed in the constructivn of the liquipment in ac-
cordance with the standard quality control practices of the
Builder. Upon completion ol each unit or o1 a number of
units of the Equipmem, such unit or units shall be pre-
sented to an inspecior of the Vendee for inspection at the
place specified for delivery of such unit or units. and if each
such unit conforms to the Specilications, requirements and
standards applicable thereto, such inspector or an author-
ized representative of the Vendee (who may be an em-
ployee of the Guarantor) shall exccute and deliver to the
Builder a certificate of acceptance (hereinafter called the
Certificate of Acceptance) stating that such unit or units
have been inspected and accepted on behalf of the Vendee
on the date of such Certificate of Acceptance and are marked
in accordance with Article 10 hereof; provided, however,
that the Builder shall not thereby be relieved of its war-
ranties set forth or referred 1o in Article 14 hereof.

On delivery of cach such unit hercunder at the place
specified for delivery. the Builder shall have nu further
responsibility for, nor bear any risk of, any damage to or
the destruction or loss of such unit; provided, howcver, that
the Builder shall not thereby be relieved of its warranties set
forth or referred 1o in Article 14 hereof. The Builder and
the Guarantor represent and warrant to. and agree with,
the Vendee that no unit of the FEquipment will be delivered
to or uscd by the Guarantior or any other persons unless the
same shall first be duly subjected {o this Agreement and the
Lease.

ARTICLE 5. Title to the Equipment. The Vendor shall
and hereby does retain the full security title to and property
in the Equipment until the Vendee shall have made all its
payments under this Agreement and shall have kept and
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performed all its agreements herein contained, notwith-
standing any provision of this Agreement limiting the li-
ability of the Vendee and notwithstanding the delivery of
the Equipment to and the possession and use thereof by the
Vendee and the Guarantor as provided in this Agreement.
Any and all additions to the Equipment (except, in the case
of any unit of the Equipment which is a locomotive, com-
munications, signal and automatic control equipment or de-
vices having a similar use which have been added to such
unit by the Guarantor, the cost of which is not included in
the Purchase Price of such unit and which are not required
for the operation or use of such unit by the Interstate Com-
merce Commission, the Department of Transportation or
any other applicable regulatory body), and any and all parts
installed on and additions and replacements made to any unit
of the Equipment shall constitute accessions to the Equip-
ment and shall be subject to all the terms and conditions of
this Agreement and included in the term “Equipment” as
used in this Agreement.

Except as otherwise specifically provided in Article 7
hereof, when and only when the Vendor shall have been
paid the full indebtedness in respect of the Purchase Price
of the Equipment, together with interest and all other pay-
ments as herein provided, and all the Vendee’s obligations
herein contained shall have been performed, absolute right
to the possession of, title to and property in the Equipment
shall pass to and vest in the Vendee without further transfer
or action on the part of the Vendor. However, the Vendor,
if so requested by the Vendee at that time, will (a) execute
a bill or bills of sale for the Equipment transferring its title
thereto and property therein to the Vendee, or upon its order,
free of all liens, security interests and other encumbrances
created or retained hereby and deliver such bill or bills of
sale to the Vendee at its address referred to in Article 22



5

hereof, (b) exccute and deliver at the same place, for
filing, recording or depositing in all nccessary public offices,
such instrument or instruments in writing as may be neces-
sary or appropriate in order then to make clear upon the
public records the title of the Vendee to the Equipment and
(c) pay to the Vendee any money paid to the Vendor pur-
suant to Article 7 herecof and nol theretolore applied as
therein provided. The Vendee hereby waives and releases
-any and all rights, existing or that may be acquired, in or
to the payment of any penalty, forfeit or damages for
failure to execute and deliver such hill or bills of sale or
instrument or insiruments or 1o file any certificate of pay-
ment in compliance. with any law or statute requiring the
filing of the same, except for failure {0 exccute and deliver
such bill or bills of sale or instrument or instruments or to
file such certificate within a rcasonable time after writlen
demand by the Vendee.

ARTICLE 6. Tarxes. All payments to be made by the
Vendee hereunder will be free of expense to the Vendor
for collection or other charges and will be {ree of expense
to the Vendor with respect to the amount of any local, state,
federal or foreign taxes (other than net income taxes, gross
receipts taxes [except gross reccipts taxes in the nature of
or in lieu of sales, use or rental taxes], franchise taxes
measured hy net income based upon such receipts, excess
profits taxes and similar taxes) or license fees, assessments,
charges, fines or penalties (all such expenses, taxes, license
fees, assessments, charges, fines and penallies being herein-
after called impositions) hercafter levied or impnsed upon or
in connection with or measured by this Agrecment or any
sale, rental, use, payment. shipment, delivery or transfer of
title under the terms hereof, all of which impositions the
Vendee assumes and agrees Lo pay on demand in addition to
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the Purchase Price of the Equipment. The Vendee will also
pay promptly all impositions which may be imposed upon the
Equipment delivered to it or for the use or operation thereof
or upon the earnings arising therefrom or upon the Vendor
solely by reason of its ownership thereof and will keep at all
times all and every part of the Equipment free and clear of
all impositions which might in any way affect the title of the
Vendor or result in a lien upon any part of the Equipment;
provided, however, that the Vendee shall be under no ob-
ligation to pay any impositions of any kind so long as it
is contesting in good faith and by appropriate legal pro-
ceedings such impositions and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect the title,
property or rights of the Vendor in or to the Equipment or
otherwise under this Agreement. If any impositions
shall have been charged or levied against the Vendor directly
and paid by the Vendor; the Vendee shall reimburse the
Vendor upon presentation of an invoice therefor, and any
amounts so paid by the Vendor shall be secured by and under
this Agreement; provided, however, that the Vendee shall
not be obligated to reimburse the Vendor for any imposi-
tions so paid unless the Vendor shall have been legally liable
with respect thereto (as evidenced by an opinion of counsel
for the Vendor) or unless the Vendee shall have approved
the payment thereof.

ARTICLE 9. Reports and Inspections. On or before
March 31 in each year, commencing with the calendar ycar
which begins after the expiration of 120 days from the
date of this Agreement, the Vendee shall cause to be fur-
nished to the Vendor an accurate statement (a) seiting
forth as at the preceding December 31 the amount, descrip-
tion and numbers of all units of the Equipment that have
suffered a Casualty Occurrence during the preceding cal-



7

endar year (or since the date of this Agreement in the case
of the first such statement) and such other information
regarding the condition and state of repair of the Lquip-
ment as the Vendor may reasonably request and (b) stat-
ing that, in the cuase of all Equipment repaired or repainted
during the period covered by such statement, the numbers
and markings required by Article 10 hereof have been
preserved or replaced. The Vendor shall have the right, by
its agents, Lo inspect the Equipment and the Guarantor’s
records with respect thereto at such reasonable times as
the Vendor may request during the term of this Agreement.

ArricLE 10, Marking of Lquipment. The Vendee will
cause each unit of the Equipment to be kept nuubered with
its identifying number as set forth in Annex B hercto, or, in
the case of Equipment not there listed. such identifying num-
ber as shall be set forth in any amendment or supplement
hereto extending this Agreement to cover such Equipment,
and will keep and maintain, plainly, distinctly, permanently
and conspicuously marked on each side of cach unit, in letters
not less than one inch in height, the name of the Vendor
followed by the words “Agent, Security Owner” or other
appropriate words designated by the Vendor, with appro-
priate changes thereof and additions thereto as from time to
time may be required by law in order to protect the Vendor's
title 1o and property in the Iiquipment and its rights under
this Agrecement. The Vendee will not permit any such unit
to be placed in operation or exercise any control or dominion
over the same until such name and words shall have been so
marked on both sides thereof and will replace or will cause
to be replaced prompily any such name and words which
may be removed, defaced or destroyed. The Vendee will not
permit the ildentifying number of any unit of the lEquipment
to be changed except in accordance with a statement of new
number or numbers to be substituted therefor. which state-
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ment previously shall have been filed with the Vendor and
filed, recorded and deposited by the Vendee in all public
offices where this Agreement shall have been filed, recorded
and deposited.

Except as provided in the immediately preceding para-
graph, the Vendee will not allow the name of any person,
association or corporation to be placed on any unit of the
Equipment as a designation that might be interpreted as a
claim of ownership; provided, however, that the Vendee
may allow the Equipment to be lettered with the names or
initials or other insignia customarily used by the Guarantor
or its affiliates on railroad equipment used by them of the
same or a similar type for convenience of identification
of the rights of the Guarantor or its affiliates to use the
Equipment as permitted under the Lease.

ArticLE 11. Compliance with Laws and Rules. Dur-
ing the term of this Agreement, the Vendee will comply, and
will cause every lessee or user of the Equipment to comply,
in all respects (including, without limitation, with respect to
the use, maintenance and operation of the Equipment) with
all laws of the jurisdictions in which its or such lessees’
operations involving the Equipment may extend, with the
interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transporta-
tion, the Interstate Commerce Commission and any other
legislative, executive, administrative or judicial body exer-
cising any power or jurisdiction over the Equipment, to the
extent that such laws and rules affect the title, operation or
use of the Equipment, and in the event that such laws or
rules require any alteration of any unit of the Equipment,
or in the event that any equipment or appliance on any such
unit shall be required to be changed or replaced, or in the
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event that any additional er other cquipment or appliance is
required to be installed o any such unit in order to comply
with such laws or rules, the Vendee will make such altera-
tions, changes, replacements and additions at its own ex-
pense; provided, however, that the Vendee may, in good
faith, contest the validity or application of any such law
or rule in any rcasonable manner which does not, in the
opinion of the Vendor, adversely affect the property or
rights of the Vendor under this Agrecment.

ARTICLE 12. Possession and Use. The Vendee, so
long as it shall not be in default under this Agreement, shall
be entitled. from and after delivery of the Equipment by the
Builder to the Vendee, to the possession of the Equipment
and the use thereof, but only upon and subject to all the
terms and conditions of this Agreement.

The Vendee may lease the Lquipment to the Lessee
as permitted by, and for use as provided in, the I.ease, but
the rights of the Lessce and its permitted assigns (the
Lessce hereby so acknowledging) under the ILease shall
be subordinated and junior in rank to the rights, and shall
be subject to the remedies, of the Vendor under this
Agrecment: provided, however, that so long as the T.essee
shall not be in default under the Iease or under this Agree-
ment in its capacity as Guarantor or otherwise, the
Lessec shall be entitled to the possession and use of the
Equipment. The Vendee hereby agrees that it will not
excrcise any of the remedies permitted in the case of an
Event of Default under and as defined in the Lease until
the Vendor shall have rcceived notice in writing of
its intended exercise thereof, and hereby further agrees to
furnish to the Vendor copies of all summonses, writs, proc-
esses and other documents served by it upon the Lessee or
served by the Lessee upon it in conncction therewith,
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So long as an event of default specified in Article 16
hereof shall not have occurred and be continuing, the
Vendee shall be entitled to the possession and use of the
Equipment, and the Equipment may be used upon the lines
of railroad owned or operated by the Lessee or any affiliate
of the Lessee (or any other railroad company approved by
the Vendor), or upon lines of railroad over which the Lessee
or any such affiliate has trackage or other operating rights,
or over which railroad equipment of the Lessee or any
such affiliate is regularly operated pursuant to contract, and
the Equipment may be used upon connecting and other
carriers in the usual interchange of traffic, but only upon
and subject to all the terms and conditions of this Agree-
ment; provided, however, that the Vendee shall not assign
or permit the assignment of any unit of the Equipment to
service involving the regular operation and maintenance
thereof outside the United States of America. The Vendee
may also lease the Equipment to any other railroad company
with the prior written consent of the Vendor; provided,
however, that (i) such lease shall provide that the rights
of such lessee are made expressly subordinate to the rights
and remedies of the Vendor under this Agreement (ii)
such lessee shall expressly agree not to assign or permit
the assignment of any unit of the Equipment to service
involving the regular operation and maintenance thereof
outside the United States of America and (iii) a copy of
such lease shall be furnished to the Vendor.

ARTICLE 13. Prohibition Against Liens. The Vendee
will pay or discharge any and all sums claimed by any
party from, through or under the Vendee or its suc-
cessors or assigns which, if unpaid, might become a lien,
charge, security interest or other encumbrance upon or with
respect to the Equipment, or any part thereof, or the interest
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of the Vendor therein, equal or superior to the Vendor’s
title thereto or property thercin, and will promptly discharge
any such licn, charge, security intercst or other encumbrance
which arises, but shall not be required to pay or dis-
charge any such claim so long as the validity thereof shall be
contested in good faith and by appropriate legal proceedings
in any reasonable manner and the nonpayment therenf
docs not, in the opinion of the Vendor, adversely affect the
property or rights of the Vendor in or to the Equipment or
otherwise under this Agreement. Any amounts paid by
the Vendor in discharge of liens, charges or securily in-
terests upon the Equipment shall be secured by and under
this Agrecement.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in cach case nut due and delinquent, or undetermined
or inchoatc materialmen’s, mechanics’, workmen’s, repair-
men's or other like liens arising in the ordinary course of
business and, in each case, not delinquent.

ArTICLE 14. Indemnities and Warranties. The Vendee
agrees to indemmify, protect and hold harmless the Vendor
from and against all losses, damages, injuries, liabilities,
claims and demands whatsoever, regardless of the cause
thereoi, and expenses in connection therewith, including
but nnt limited to cnunse] fees and expenses, penalties and
interest. arising out of or as the result of the entering into
or the performance of this Agreement, the retention by the
Vendor of title to the Equipment, the ardering, acquisition,
use, operation, condition, purchase, delivery. rejection, stor-
age or return of any of the Equipment, any accident, in
connection with the operation, use, condition, possession,
storage or return of any ot the Equipment resulting in dam-
age to oroperty or injury or death to any person during the
period when {itle thercto remains in the Vendor or the
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transfer of title to the Equipment by the Vendor pursuant
to any of the provisions of this Agreement, except however,
any losses, damages, injuries, liabilities, claims and de-
mands whatsoever arising out of any tort, breach of war-
ranty or failure to perform any covenant hereunder by the
Builder. This covenant of indemnity shall continue in full
force and effect notwithstanding the full payment of the
indcbtedness in respect of the Purchase Price of, and the
conveyance of security title to, the Equipment, as provided
in Article 5 hereof, or the termination of this Agreement
in any manner whatsoever.

The Vendee will bear the responsibility for and risk of
and shall not be released from its obligations hereunder in
the event of, any damage to or the destruction or loss of any
unit of or all the Equipment.

ARrTICLE 15. Assignments. The Vendee will not (a)
except as provided in Article 12 hereof, transfer the right
to possession of any unit of the Equipment or (b) sell, as-
sign, transfer or otherwise dispose of its rights under this
Agreement unless such sale, assignment, transfer or dis-
position (i) is made expressly subject in all respects to the
rights and remedies of the Vendor hereunder (including,
without limitation, rights and remedies against the Vendee
and the Guarantor) and (ii) provides that the Vendee shall
remain liable for all the obligations of the Vendee under
this Agreement. Subject to the preceding sentence, any
such sale, assignment, transfer or disposition may be made
by the Vendee without the vendee, assignee or transferee
assuming any of the obligations of the Vendee hereunder.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to receive
the payments herein provided to. be made by the Vendee
and the benefits arising from the undertakings of the Guar-
antor hereunder, may be assigned by the Vendor and re-
assigned by any assignee at any time or from time to time.
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No such assignment shall subject any assignee to, or relieve
the Builder from, any of the obligations of the Builder
to construct and deliver the Equipment in accordance
herewith or to respond to its warranties and indemnities
contatned or referred to in Article 14 hereof, or relieve the
Vendee or the Guarantor of their respective obligations to
the Builder contained or referred to in Articles 2, 3, 4, 6,
8 and 14 hereof and this Article 13, or any other obligation
which, according 1o its terms and context, is intended to
survive an assignment,

Upon any such assignment, either the assignor or the
assignee shall give written notice to the Vendee and the
Gnarantor, together with a counterpart or copy of such
assignment, stating the identity and post office address of
the assignee, and such assignee shall, by virtue of such
assignment, acquire all the assignor’s right, title and
interest in and to the Equipment and this Agreement, or in
and to a portion thereof, as the case may be, subject ouly to
such reservations as may be contained in such assignient.
From and after the receipt by the Vendee and the Guarantor,
respectively, of the notification of any such assignment, all
payments thereafter to be made by the Vendee or the Guar-
antor under this Agreement shall, to the extent so assigned,
be made to the assignee in such manner as it may direct.

The Vendee and the Guarantor recognize that it is the
custom of railroad equipment manufacturers or sellers to
assign agreements of this character and understand that
the assignment of this Agreement, or of some of or all the
rights of the Vendor hereunder, is conteinplated. The
Vendee and the Guarantor expressly represent, [or the pur-
posc of assurance to any person, firm or corporation con-
sidering the acquisition of this Agreement or of all or any
of the rights of the Vendor hereunder, and for the purpose
of inducing such acquisition, that in the event of such
assignment by the Vendor as hereinbefore provided, the
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rights of such assignee to the entire unpaid indebtedness in
respect of the Purchase Price of the Equipment or such part
thereof as may be assigned, together with interest thereon,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, setoff, counter-
claim or recoupment whatsoever arising out of any breach
of any obligation of the Builder with respect to the Equip-
ment or the manufacture, construction, delivery or warranty
thereof, or with respect to any indemnity herein contained,
nor subject to any defense, setoff, counterclaim or recoup-
ment whatsoever arising by reason of any other indebtedness
or liability at any time owing to the Vendee or the Guarantor
by the Builder. Any and all such obligations, howsoever
arising, shall be and remain enforceable by the Vendee or
the Guarantor, as the case may be, against and only against
the Builder.

In the event of any such assignment or successive as-
sighments by the Vendor of title to the Equipment and
of the Vendor’s rights hereunder with respect thereto, the
Vendee will, whenever requested by the assignee, change
the markings on each side of each unit of the Equipment
so as to indicate the title of such assignee to the Equipment,
such markings to be specified by such assignee, subject to
any requirements of the laws of the jurisdictions in which
the equipment shall be operated. The cost of such markings
in the event of an assignment of not less than all the Equip-
ment at the time covered by this Agreement shall be borne
by the Vendce and, in the event of an assignment of less
than all such Equipment, such cost shall be borne by such
assignee.

The Vendec and the Guarantor will (a) in connection
with settlement for the Equipment, deliver to the assignee,
at the time of delivery of notice fixing the Closing Date
with respect to such Equipment, all documents required
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by the terms of such assignment to be delivered to such as-
signec in connection with such settlement, in such number
of counterparts or copies as may reasonably be requested,
except for any opinion of counsel for such assignee, and (b)
furnish to such assignee such number of counterparts or
copies of any other certificate or paper required by the
Vendor as may reasonably be requested.

If the Builder shall not receive on the Closing Date
the aggregate Purchase Price in respect of all of the
Equipment proposed to be settled for on such Closing
Date, the Builder will promptly notify the Vendee and the
Guarantor of such event and. if such amount shall not
have been previously paid, the parties hereto will, upon the
request of the Builder, enter into an appropriate written
agreement with the Builder excluding from this Agreement
those units of Equipment whose aggregate Purchase Price
shall not have been rcceived, and the Guarantor will, not
later than 90 days after such Closing Date, pay or cause
to be paid to the Builder the aggregate unpaid Purchase
Price of such units, together with interest thereon from
such Closing Date to the date of payment by the Guarantor
at the highest prime rate of interest of leading New York
City banks in effect on such Closing Date.

ArTicLE 16. Defaults. In the event that any one or
more of the following events of default shall occur and be
continuing, to wit:

(a) The Vendee shall fail to pay in full any sum
payable by the Vendee when payment thereof shall be
due hereunder (irrespective of any provision of this
Agreement limiting the liability of the Vendee) and such
default shall continue for 15 days; or

(b) The Vendee or the Guarantor shall, for more
than 30 days after the Vendor shall have demanded in
writing performance thereof, fail or refuse to comply
with any other covenant, agreement, term or provision
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of this Agreement, or of any agreement entered into
concurrently herewith relating to the financing of the
Equipment, on its part to be kept and performed or to
make provision satisfactory to the Vendor for such
compliance; or

(c) Any proceeding shall be commenced by or
against the Vendee or the Guarantor for any relief
which includes, or might result in, any modification of
the obligations of the Guarantor or the Vendee here-
under under any bankruptcy or insolvency laws, or laws
relating to the relief of debtors, readjustment of indebt-
ness, reorganizations, arrangements, compositions or ex-
tensions (other than a law which does not permit any
readjustment of the obligations of the Vendee or the
Guarantor under this Agreement), and, unless such pro-
ceedings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as
such stay shall continue in force or such ineffectiveness
shall continue), all the obligations of the Vendee or the
Guarantor, as the case may be, under this Agreement
shall not have been duly assumed in writing, pursuant to
a court order or decree, by a trustee or trustees or re-
ceiver or receivers appointed for the Vendee or the
Guarantor, as the case may be, or for their respective
property in connection with any such proceedings in
such manner that such obligations shall have the same
status as obligations incurred by such trustee or trustees
or receiver or receivers, within 30 days after such ap-
pointment, if any, or 60 days after such proceedings
shall have been commenced, whichever shall be earlier ; or

(d) A petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Guarantor and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
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dered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Guarantor under this
Agreement shall not have been duly assuined in wriling,
pursuant to a court order or decree, by a trustee or trus-
tees appeinted in such procecdings in such manner that
such obligations shall have the same status as obligations
incurred by such trusiee or Lrusiees, within 30 days after
such appointent, if any, or 60 days after such petition
shall have been filed, whichever shall be earlier; or

(e) The Vendee shall make or suffer any unau-
thorized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of the
right to possession of any unit of the Xquipment; or

(f) An event of deflault shall occur under the Other
Agrecment or Agreements, 11 any, referred to and de-
fined in Article 4 hereof;

then at any time afier the occurrence of such an event of
default the Vendor may, upon written notice to the Ven-
dee and the Guarantor and upon compliance with any legal
requirements then in force and applicable to such action
by the Vendor, (i) subject to the rights of the f.essec
set forth in Article 12 hereof, cause the Lease immedi-
ately upon such notice to terminate (and the Vendee and
the Guarantor cach acknowledge the right of the Vendor to
terminate ithe I.case) and/or (ii) declare (hereinafter
called a Declaration of Default) the entire unpaid indebted-
ness in respect of the Purchase Price of the Equipment,
together with the interest thereon then accrued and unpaid,
immediately due and payable. without further demand. and
thereafter the aggregate of the unpaid balance of such in-
debtedness and intercst shall bear interest from the date of
such Declaration of Defaull at the rate per annum specified
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in Article 4 hereof as being applicable to amounts remain-
ing unpaid after becoming due and payable, to the extent
legally enforceable. Upon a Declaration of Default, the
Vendor shall be entitled to recover judgment for the entire
unpaid balance of the indebtedness in respect of the Pur-
chase Price of the Equipment so payable, with interest
as aforesaid, and to collect such judgment out of any
property of the Vendee or the Guarantor wherever situated.
The Vendee or the Guarantor, as the case may be, shall
promptly notify the Vendor of any event which has come
to its attention which constitutes, or with the giving of
notice and/or lapse of time would constitute, an event of
default under this Agreement.

The Vendor may, at its election, waive any such event of
default and its consequences and rescind and annul any
Declaration of Default or notice of termination of the Lease
by netice to the Vendee and the Guarantor in writing to that
effect, and thereupon the respective rights of the parties
shall be as they would have been if no such event of default
had occurred and no Declaration of Default or notice of
termination of the Lease had been made or given. Notwith-
standing the provisions of this paragraph, it is expressly
understood and agreed by the Vendee and the Guarantor
that time is of the essence of this Agreement and that no
such waiver, rescission or annulment shall extend to or
affect any other or subsequent default or impair any rights
or remedies consequent thereon.

ARTICLE 17. Remedies. At any time during the con-
tinuance of a Declaration of Default, the Vendor may, sub-
ject to the rights of the Lessee set forth in Article 12 hereof,
and upon such further notice, if any, as may be required for
compliance with any mandatory legal requirements then in
force and applicable to the action to be taken by the Vendor,
take or cause to be taken, by its agent or agents, immediate
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possession of the Equipment, or one or nore of the units
ithereof, without liability to return to the Vendec or the
Guarantor any sums theretofore paid and {ree from all
claims whatsoever, cxcept as hereinafter in this Article 17
expressly provided, and may remove the same from posses-
sion and use of the Vendee, the Lessee or any other person
and for such purpose may enter upon the premises of the
Vendee or the Guarantor nr any other premises where the
Equipment may be located and may usc and employ in con-
nection with such removal any supplies, scrvices and aids
and any available trackage and other facilities or means of
the Vendee or the Guarantor, with or without process of
law.

In case the Vendor shall demand pos<ession of the
iquipment pursuant to this Agreement and shall designate
a reasonable point or points cn the lines or premises of the
Guarantor for the delivery of the Equipment to the Vendor.
the Guarantor shall (subject to the rights of the I.essee set
forth in Article 12 hereof), at its own expense, forthwith
and in the usual manner, cause the Equipment to be moved to
such point or points on its lines and shall there deliver the
Equipment or cause it to be delivered to the Yendor, At the
option of the Vendor, the Vendor may keep the 1lquipment
on any of the lines or premises of the Guarantor until the
Vendor shall have leased, sold nr otherwise disposed of the
same, and for such purpose the Guarantor agrees to furnish,
without charge 1or rent or storage, the necessary facilities
at any point or points selected by the Vendor reasonably
convenient to the Guarantor, Thix agreement to deliver the
Equipment and [urnish facilities as hereinbefore provided is
of the essence of the agreement hetween the parties, and,
upon application to any court of cquity having jurisdiction
in the premises, the Vendor shall be entitled to a decree
against the Vendec and. ‘or the Guarantor requiring specific
periormance hercof. The Vendee and the Guarantor here-
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by expressly waive any and all claims against the Vendor
and its agent or agents for damages of whatever nature in
connection with any retaking of any unit of the Equipment
in any reasonable manner.

At any time during the continuance of a Declaration of
Default, the Vendor (after retaking possession of the
Equipment as hereinbefore in this Article 17 provided)
may, at its election and upon such notice as is hereinafter set
forth, retain the Equipment in satisfaction of the entire in-
debtedness in respect of the Purchase Price of the Equip-
ment and make such disposition thereof as the Vendor shall
deem fit. Written notice of the Vendor’s election to retain
the Equipment shall be given to the Vendee and the Guar-
antor by telegram or registered mail, addressed as provided
in Article 22 hereof, and to any other persons to whom the
law may require notice, within 30 days after such Declara-
tion of Default. In the event that the Vendor should elect to
retain the Equipment and no objection is made thereto with-
in the 30-day period described in the second proviso below,
all the Vendee’s rights in the Equipment shall thereupon ter-
minate and all payments made by the Vendee and the Guar-
antor may be retained by the Vendor as compensation for
the use of the Equipment; provided, however, that if the
Vendee, before the expiration of the 30-day period described
in the proviso below, should pay or cause to be paid to the
Vendor the total unpaid balance of the indebtedness in re-
spect of the Purchase Price of the Equipment, together with
interest thereon accrued and unpaid and all other payments
due under this Agreement, then in such event absolute right
to the possession of, title to and property in the Equipment
shall pass to and vest in the Vendee; provided, further, that
if the Vendee, the Guarantor or any other persons notified
under the terms of this paragraph object in writing to the
Vendor within 30 days from the receipt of notice of the
Vendor’s election to retain the Equipment, then the Vendor
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may not su retain the Equipment, but shall sell, lease or
otherwise dispose of it or continue to hold it pending sale,
lease or other disposition as hereinafter provided or as may
otherwise be permitied by law. If the Vendor shall have
given no notice to retain as hereinabove provided or notice
of iutention to dispose of the Equipment in any other man-
ner, it shall be deemed to have elected to sell the Equipment
in accordance with the provisions of this Article 17.

Al any time during the contnuance of a Declaration of
Default, the Vendor, with or without retaking possession
thereof, at its election and upon reasonable notice to the
Vendee, the Guarantor and any other persons {o whom the
law may require notice of the time and place, may, subject
to the rights of the I.cssce set forth in Article 12 hereod,
sell the Equipment, or one or more of the units thereof,
{ree from any and all claimns of the Vendee, the Guarantor
or any other party claiming from, through or under the
Vendee or the Guarantor at law or in equity, at public or
private sale and with or without advertisement as the
Vendor may determine; provided, however, that if, prior
to such sale and prior {o the making of a coniracl
for such sale, the Vendee should tender full payment
of the total unpaid balance of the indebtedness in respect
of the Purchase Price of the Equipment, together with in-
terest thereon accrued and unpaid and all other payments
due under this Agreement as well as expenses of the Vendor
in retaking possession of, removing, storing, holding and
preparing the Equipment for, and otherwise arranging
for, the sale and the Vendor’s reasonable attorneys’ fecs,
then in such event absoluie right to the possession of, title tn
and property in the Equipment shall pass to and vest in
the Vendee. The proceeds of such sale or other disposition,
less the attorneys’ fees and any other expenses incurred by
the Vendor in retaking possession of. removing, storing,
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holding, preparing for sale and selling or otherwise dispos-
ing of the Lquipment, shall be credited on the amount due
to the Vendor under the provisions of this Agreement.

Any sale hereunder may be held or conducted at New
York, New York, at such time or times as the Vendor may
specify (unless the Vendor shall specify a different place or
places, in which case the sale shall be held at such place
~ or places as the Vendor may specify), in one lot and as
an entirety or in separate lots and without the necessity
of gathering at the place of sale the property to be sold,
and in general in such manner as the Vendor may deter-
mine. The Vendee and the Guarantor shall be given written
notice of such sale not less than ten days prior thereto, by
telegram or registered mail addressed as provided in Article
22 hereof. Tf such sale shall be a private sale, it shall be
subject to the rights of the Vendee and the Guarantor to
purchase or provide a purchaser, within ten days after notice
of the proposed sale price, at the same price offered by the
intending purchaser or a better price. The Vendor may bid
for and become the purchaser of the Equipment, or any
unit thereof, so offered for sale. In the event that the Vendor
shall be the purchaser thereof, it shall not be accountable
to the Vendee or the Guarantor (except to the extent of
surplus money received as hereinafter provided in this Ar-
ticle 17), and in payment of the purchase price therefor the
Vendor shall be entitled to have credited on account thereof
all sums due to the Vendor hereunder.

Each and every power and remedy hereby specifically
given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or here-
after existing at law or in equity, and each and every power
and remedy may be exercised from time to time and simul-
taneously and as often and in such order as may be decmed
expedient by the Vendor. All such powers and remedies
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shail be cumulative, and the exercise of one shall not be
decmed a waiver of the right {o exercise any other or others.
No delay or omission of the Vendor in the exercise of any
such power or remedy and no renewal or extension of any
payments due hereunder shall impair any such power or
remedy or shall he construed to be a waiver of any default
or an acquicscence therein, Any extension of time for pay-
ment herewnder or other indulgence duly granied (o the
Vendee or the Guarantor shall not otherwise alier or aifect
the Vendor’s rights or the Vendee’s or the Guarantor’s
obligations hercunder. The Vendor’s acceptance of any
payment after it shall have hecome due hereunder shall not
be deemed to alter or affect the Vendee's or the Guarantor's
obligations or the Vendor's rights hereunder with respect
to any subsequent payments or default therein,

If, aiter applying all sums of mumey realized by the
Vendor under the remedies herein provided, there shall
remain any amount due to it under the provisions of this
Agreement. the Vendee shall pay the amount of such
deficiency to the Vendor upon demand, and, if the Vendee
shall fail to pay such deficiency, the Vendor may bring suit
thercior and shall be entitled to recover a judgment there-
for against the Vendee, 1f, after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall be
paid 1 the Vendee or the Guarantor, as the case may be,
to the extent of their respective interests therein.

The Vemdee will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of (his Agreement. In the event
that the Vendor slall bring any suit to enforce any of its
righis hereunder and <hall he entitled to judgment, then in
such suit the Vendor wmay recover reasonable expenses,
including reasonable attorneys” fees, and the amount thereof
shall he included in such judgment.
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The foregoing provisions of this Article 17 are subject
in all respects to all mandatory legal requirements at the
time in force and applicable thereto.

ArTICLE 18. Applicable State Laws. Any provision of
this Agreement prohibited by any appiicable iaw of any
jurisdiction (which is not overridden by applicable federal
law) shall as to such jurisdiction be ineffective, without
modifying the remaining provisions of this Agreement.
Where, however, the conflicting provisions of any such
applicable law may be waived, they are hereby waived by
the Vendee and the Guarantor to the full extent permitted
by law, it being the intention of the parties hereto that this
Agreement shall be deemed to be a conditional sale and
enforced as such.

IExcept as otherwise provided in this Agreement, the
Vendee and the Guarantor, to the full extent permitted by
law, hereby waive all statutory or other legal requirements
for any notice of any kind, notice of intention to take
possession of or to sell or lease the Equipment, or any one or
more units thereof, and any other requirements as to the
time, place and terms of the sale or lease thereof, any other
requirements with respect to the enforcement of the Ven-
dor’s rights under this Agreement and any and all rights
of redemption.

ARrTICLE 19. Recording. The Vendee or the Guarantor
will cause this Agreement, any assignments hereof and any
amendments or supplements hereto or thereto to be filed
and recorded in accordance with Section 20c of the Inter-
state Commerce Act; and the Vendee and the Guarantor will
from time to time do and perform any other act and will
execute, acknowledge, deliver, file, register, deposit and
record any and all further instruments required by law or
reasonably requested by the Vendor for the purpose of
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proper protection, to the satisfaction of counsel for the
Vendor, of its title to the Equipment and its rights under
this Agreement or for the purpose of carrying out the inten-
tion of this Agrecment; and the Vendee and the Guarantor
will prompily furnish to the Vendor certificates or other
evidence of such filing, regisicering, depositing and recording
satisfactory to the Vendor.

ArtIcLE 20. Payment of Ixpenses. The Guarantor
will pay all reasonable costs and expenses (other than the
iees and expenses of counsel for the Builder) incident to
this Agreemient and the first assignment of this Agrecment
(including the fees and cxpenses of an agent, if the first
assignee is an agent), and any insirument supplemenial or
related hereto or thereto, including all fees and expenses of
counsel for the first assignee of the Agreement and for
any party acquiring iuteresls in such first assignment, and
all reasonable costs and cxpenses in connection with the
transfer by any party of interesis acquired in such first as-
signment,

ArTICLE 21. Article Headings; Effect and Modifica-
tion of Agreement., All article headings are inserted for
convenience only and shall not affect any construction or
interpretation of this Agreement.

This Agreement, including the Annexes hereto, ex-
clusively and completely states the rights of the Vendor,
the Vendee and the Guarantor with respect to the Equip-
ment and supersedes all other agreements, oral or written,
with respecet to the Eruipment. No variation or modification
of this Agreement and no waiver of any of its provisions
or conditions shall be valid unless in writing and signed
by duly authorized representatives of the Vendor, the Ven-
dee and the Guarantor.
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ARTICLE 24. Law Governing. The terms of this Agree-
ment and all rights and obligations hereunder shall be
governed by the laws of the Selected Jurisdiction; provided,
however, that the parties shall be entitled to all rights con-
ferred by Section 20c of the Interstate Commerce Act and
such additional rights arising out of the filing, recording
or deposit hereof, if any, and of any assignment hereof as
shall be conferred by the laws of the several jurisdictions in
which this Agreement or any assignment hereof shall be
filed, recorded or deposited.

ArrticLE 25. Definitions. The term “Vendor”, when-
ever used in this Agreement, means, before any assignment
of any of its rights hereunder, the party hereto which has
manufactured the Equipment and any successor or suc-
cessors for the time being to its manufacturing properties
and business, and, after any such assignment, both any
assignee or assignees for the time being of such particu-
lar assigned rights as regards such rights, and also any
assignor as regards any rights hereunder that are retained
or excluded from any assignment; and the term “Builder”,
whenever used in this Agreement, means, both before and
after any such assignment, the party hereto which has
manufactured the Equipment and any successor or succes-
sors for the time being to its manufacturing properties and
business.



Part II
MODEL LEASE I'ROVISIONS

§2. Delivery and Acceptance of Units. The ILessor
will cause eachh Unit 1o he delivered Lo the Lessce at the
point or points within the United States or America at
which such Unit is delivered 1o the Lessor under the Secur-
ity Documents. Upon such delivery, the Tessee will cause
an inspector of the Lessee to inspect the same, and if such
Unit is found to be acceptable, 1o accept delivery of such
Unit and execuie and deliver to the Lessor a certificate of
acceptance and delivery (hercinaliter called the Certificate
of Delivery), stating that such Unit has been inspected and
accepted on behalf of the Lessce on the date of such Cer-
tificate of Delivery and is marked in accordance with § 5
hereof, whereupon such Unit shall he deemed to have been
delivered o and accepted by the Lessee and shall be sub-
jeet therealter to all the terins and conditions of this Lease.

§ 5. Identification Marks. The Lcssee will cause each
Unit to be kept numbered with the identifying number set
forth in Schedule A hereto, or in the case of any Unit not
there listed such identif ving number as shall be set forth in
any amendment or supplement hereto extending this Lease
to cover such Unit, and will keep and maintain, plainly,
distinctly, permancntly and conspicuously marked on
cach side of cach 1Tnit, in letters not less than one inch
in height, the name of the Vendor followed by the words
“Agent, Security Owner™ or other appropriate words des-
ignated by the Lessor, with appropriate changes thereof
and additions thereto as from time (o time may be re-
quired by law in order to protect the lessor's and Vendor’s
title to and properiy in such Unit and the rights of the
Lessor under this Tease and of the Vendor under the
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Security Documents, The Lessee will not place any such
Unit in operation or exercise any control or dominion over
the same until such name and words shall have been so
marked on both sides thereof and will replace promptly
any such name and words which may be removed, defaced
or destroyed. The Lessee will not change the identifying
number of any Unit except in accordance with a statement
of new number or numbers to be substituted therefor,
which statement previously shall have been filed with the
Vendor and the Lessor and filed, recorded and deposited by
the Lessee in all public offices where this Lease and the
Security Documents shall have been filed, recorded and
deposited.

Except as provided in the immediately preceding para-
graph, the Lessee will not allow the name of any person,
association or corporation to be placed on any Unit as a
designation that might be interpreted as a claim of owner-
ship; provided, however, that the Lessee may allow the
Units to be lettered with the names or initials or other in-
signia customarily used by the Lessee or its affiliates on rail-
road equipment used by them of the same or a similar type
for convenience of identification of their rights to use the
Units as permitted under this Lease.

§ 6. Taxes. All payments to be made by the Lessee
hereunder will be free of expense to the Lessor for collec-
tion or other charges and will be free of expense to the
Lessor with respect to the amount of any local, state,
federal, or foreign taxes (other than any United States
federal income tax [and, to the extent that the Lessor re-
ceives credit therefor against its United States federal in-
come tax liability, any foreign income tax] payable by the
Lessor in consequence of the receipt of payments provided
for herein and other than the aggregate of all state or city
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income taxes or franchise taxes measured by net income
based on such receipis, up to the amount of any such taxes
which would be pavable to the state and city in which the
Lessor has its principal place of business without appor-
tionment to any other stite, except any such tax which is
in substitution {or or relicves the T.essee from the payment
of laxes which it would otherwise he obligated 1o pay or
reimburse as herein provided) or license fees, assessments,
charges, fines or penalties (all such expenses, taxes, license
fees, assessments, charges, fines and penalties being here-
inafier called impositions) hereafter levied or imposed
upon or in connection with or measured by this Lease
or any sale, renial, use, payment, shipment, delivery or
transfer of title under the terms hereof or the Security
Docunents, all of which impositions the Lessee assunies
and agrees to pay on demand in addition to the payments
to he made by it provided for herein. The Lessee will also
pay promptly all impositions which may be imposed upon
any Unit or for the use or operation thereof or upon the
carnings arising therefrom (except as provided above) or
upon the Tessor solely by reason of its ownership thereof
and will keep at all 1imes all and every part of such Unit
free and clear of all impositions which might in any way
affect the title of the Lessor or result in 2 lien upon any
such Unit; provided, howecver, that the Lessee shall be un-
der no obligation to pay any impositions of any kind so long
as it is coniesting in good faith and by appropriate legal pro-
ceedings such impositions and the nonpayment thereof does
not, in the opiniun of the T.essor, adversely affect the title,
property or rights of the Lessor hereunder or under the
Sceurity Documents, 1f any impositions shall have been
charged or levied against the Lessor directly and paid by
the Lessor, the Lessee shall reimburse the Iessor on pre-
sentation of an invoice therefor.
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In the event that the Lessor shall become obligated to
make any payment to the Builder or the Vendor or other-
wise pursuant to Article 6 of the Security Documents not
covered by the foregoing paragraph of this § 6, the Lessee
shall pay such additional amounts (which shall also be
deemed impositions hereunder) to the Lessor as will enable
the Lessor to fulfill completely its obligations pursuant to
said Article 6.

In the event any reports with respect to impositions are
required to be made, the Lessee will either make such re-
ports in such manner as to show the interests of the Lessor
and the Vendor in such Units or notify the Lessor and the
Vendor of such requirement and make such reports in such
manner as shall be satisfactory to the Lessor and the
Vendor.

In the event that, during the continuance of this I.ease,
the Lessee becomes liable for the payment or reimburse-
ment of any imposition, pursuant to this § 6, such hability
shall continue, notwithstanding the expiration of this Lcase,
until all such impositions are paid or reimbursed by the
Lessee.

§ 8. Annual Reporis. On or before March 31 in each
year, commencing with the calendar year which begins after
the expiration of 120 days from the date of this Lease,
the Lessee will furnish to the Lessor and the Vendor
an accurate statement (a) setting forth as at the preceding
December 31 the amount, description and numbers of
all Units then leased hereunder and covered by the Secu-
rity Documents, the amount, description and numbers of
all Units that have suffered a Casualty Occurrence during
the preceding calendar ycar (or since the date of this Lease
in the case of the first such statement) and such other infor-
mation regarding the condition and state of repair of the
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Uits as the Lessor or the Vendor may reasonably request
and (b)) stating that, in the case ol all Units repuinted
or repaired during the periad covered by such state-
ment, the numbers and the markings required by § 5 hercof
and Article 10 of the Seenrity Documents have heen pre-
served or replaced. The Lessor shall have the right by its
agenis, ta inspect the Units and the Lessce's records with
re<pect fhereto at such reasomable times as the Lessor
may request during the continuance of this Lease

§90. Disclaimer of Harrantics; Compliance wilh Laws
and Rules; Maivicnance: Indenuification, The Lessor
mukes ne warranty or representation, either express or
implicd, as 1o the design or condition of, or as to the
quality of the material, equipment or workmanship in,
the Units delivered to the Lessee hereunder, and the
Lessor makes no warranty of merchantability or fitness
of the Units for any particular purpose or as to title to
the Units or any component thereof, it being agreed that
all such risks, as between the Lessor and the Lessee. are 1o
be horne by the Lessee; hut the lessor hereby irrevocably
appoints and constiiutes the lessee its agent and attorney-
in- et during the term of this Lease to asseri and enforce
from wume 1o time, in the name of and for account of the
Lessor and/or the Lessee, as their interesits may appear,
at the Lessee's sole cost and expense, whatever claims and
rights the lLessor may have, as Vendee, vader the pro-
visioms of Article 14 of the Seeurity Documents. “The
Lessee’s delivery of a Certificate of Delivery shall be con-
clusive evidence as between the Less<ee and the Tessor that
all Units deseribed therein are i all the Toregoing respects
satisfactory to the Lessce, and the Tassee will not assert
any elaim of any nature whatsoever against the Lessor
hased on any of the Toregoing matters.
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The Lessee agrees, for the benefit of the Lessor and the
Vendor, to comply in all respects (including, without limita-
tion, with respect to the use, maintenance and operation of
each Unit) with all laws of the jurisdictions in which its
operations involving the Units may extend, with the inter-
change rules of the Association of American Railroads
and with all lawful rules of the Department of Trans-
portation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Units, to the
extent that such laws and rules affect the title, operation or
use of the Units, and in the event that such laws or rules
require any alteration of any Unit, or in the event that any
equipment or appliance on any such Unit shall be required
to be changed or replaced, or in the event that any additional
or other equipment or appliance is required to be installed on
any such Unit in order to comply with such laws or rules,
the Lessee will make such alterations, changes, replacements
and additions at its own expense; provided, however, that
the Lessee may, in good faith, contest the validity or applica-
tion of any such law or rule in any reasonable manner
which does not, in the opinion of the Lessor or the Vendor,
adversely affect the property or rights of the Lessor or the
Vendor under this Lease or under the Security Documents.

The Lessee agrees that, at its own cost and expense, it
will maintain and keep each Unit in good order and repair.

Any and all additions to any Unit (except, in the case
of any Unit which is a locomotive, communications, signal
and automatic control equipment or devices having a similar
use which have been added to such Unit by the Lessee,
the cost of which is not included in the Purchase Price of
such Unit and which are not required for the operation or
use of such Unit by the Interstate Commerce Commission,
the Department of Transportation or any other applicable
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regulatory body), and any and all parts installed on and
additions and replacements made to any Unit shall con-
stitute accessions to such Unit and, at the cost and expense
of the Lessee, full ownership thereof free from any lien,
charge, sccurity interest or encumbrance (except for
those created by the Security Documents) shall immedi-
ately be vested in the Lessor and the Vendor as their re-
spective interests appear in the Unit itself.

The Lessee agrees to indemniiy, protect and hold harm-
less the Lessor and the Vendor from and against all losses,
damages, injuries, liabilities, claims and demands whatso-
ever, regardless of the cause thereof, and expenses in con-
nection therewith, including, but not Hmited to, counsel fees
and expenses, patent liabilities, penalties and interest, aris-
ing out of or as the result of the entering into or the per-
formance of the Security Documents or this Lease, the
ownership of any Unit, the ordering, acquisition, use, opera-
tion, condition, purchasc, delivery, rejection, storage or
return of any Unit or any accident in connection with the
operation, use, condition, possession, storage or return of
any Unit resulting in damage to property or injury or death
to any person, except as otherwise provided in § 16 of this
Lease. The indemnities arising under this paragraph shall
continue in full force and effect notwithstanding the full
payment of all obligations under this l.ease or the termina-
tion of this Lease.

The T.essee agrees to prepare and deliver to the Lessor
within a reasonable time prior to the required date of filing
(or, to the extent permissible, file on behalf of the Lessor)
any and all reports (other than income tax returns) to be
filed by the Lessor with any federal, state or other regula-
tory authority by reason of the ownership by the Lessor or
the Vendor of the Units or the leasing thereof to the Lessee.
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§ 11. Return of Units Upon Default. If this Lease
shall terminate pursuant to § 10 hereof, the Lessee shall
forthwith deliver possession of the Units to the Lessor.
For the purpose of delivering possession of any Unit or
Units to the Lessor as above required, the Lessee shall at
its own cost, expense and risk:

(a) forthwith place such Units upon such storage
tracks of the Lessee as the Lessor reasonably may desig-
nate;

(b) permit the Lessor to store such Units on such
tracks at the risk of the Lessee until such Units have
been sold, leased or otherwise disposed of by the Lessor;
and

(c) transport the same to any place on the lines of
railroad operated by the Lessee or any of its affiliates
or to any connecting carrier for shipment, all as di-
rected by the I.cssor.

The assembling, delivery, storage and transporting of the
Units as hereinbefore provided shall be at the expense and
risk of the Lessee and are of the essence of this Lease, and
upon application to any court of equity having jurisdiction
in the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee
will permit the Lessor or any person designated by it, in-
cluding the authorized representative or representatives of
any prospective purchaser of any such Unit, to inspect the
same.

Without in any way limiting the obligation of the Lessee
under the foregoing provisions of this § 11, the Lessee here-
by irrevocably appoints the Lessor as the agent and attorney
of the Lessee, with full power and authority, at any time
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while the Lessee is obligated to deliver possession of any
Unit to the Lessor, to demand and take possession of such
Unit in the name and on hehalf of the Lessee from whom-
socver shall be in possession of such Unit at the time.

" §12. Assignment; Possession and Use. This Lease
shall be assignable in whole or in part by the Lessor without
the consent of the Lessee, but the Lessee shall be under
no obligation to any assignee of the J.essor except upon
wrilten notice of such assignment from the Lessor. All the
rights of the Lessor hereunder (including, but not limited
to, the rights under §§ 6, 7 and 10 and the rights to receive
the rentals payable under this Lease) shall inure to the
benefit of the Lessor’s assigns (including the partners or
any bencficiary of any such assignee if such assignee is a
partnership or a trust, respectively). Whenever the term
Lessor is used in this Lease it shall apply and refer to each
such assignee of the Lessor,

So long as the Lessee shall not be in default under this
Lease or under the Security Documents in its capacity as
Guarantor or otherwise, the Lessee shall be entitled to the
possession and use of the Units in accordance with the
terms of this Lease and the Sccurity Documents, but, with-
out the prior written consent of the Lessor, the Lessee shall
not assign or transfer its leasehold interest under this Lease
in the Units or any of them. The Lessee, at its own ex-
pense, will promptly pay or discharge any and all sums
claimed by any party which, if unpaid. might become a
lien, charge, security interest or other encumbrance (other
than an encumbrance resulting from claims against the Les-
sor or the Vendor not related to the ownership of the
Units) upon or with respect to any Unit, including any
accession thereto, or the interest of the I.essor, the Vendor
or the Lessce therein, and will promptly discharge any such
lien, claim, securily interest or encumbrance which arises.



10

The Lessee shall not, without the prior written consent of
the Lessor, part with the possession or control of, or suffer
or allow to pass out of its possession or control, any of
the Units, except to the extent permitted by the provisions
of the immediately succeeding paragraph.

So long as the Lessee shall not be in default under this
Lease or under the Security Documents in its capacity as
Guarantor or otherwise, the Lessee shall be entitled to the
possession of the Units and to the use of the Units by it or
any affiliate upon lines of railroad owned or operated by it
or any such affiliate or upon lines of railroad over which the
Lessee or any such affiliate has trackage or other operating
rights or over which railroad equipment of the Lessee or
any such affiliate is regularly operated pursuant to contract,
and also to permit the use of the Units upon connecting and
other carriers in the usual interchange of traffic, but only
upon and subject to all the terms and conditions of this
Lease and the Security Documents; provided, however, that
the Lessee shall not assign or permit the assignment of any
Unit to service involving the regular operation and main-
tenance thereof outside the United States. of America. The
Lessee may receive and retain compensation for such use
from other railroads so using any of the Units.

Nothing in this § 12 shall be deemed to restrict the right
of the Lessee to assign or transfer its leasehold interest
under this Lease in the Units or possession of the Units to
any railroad corporation incorporated under the laws of any
state of the United States of America or the District of
Columbia (which shall have duly assumed the obligations
of the Lessee hereunder and under the Security Docu-
ments) into or with which the Lessee shall have become
merged or consolidated or which shall have acquired the
property of the Lessee as an entirety or substantially as
an entirety, provided that such assignee or transferee will
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not, upon the effectiveness of such merger or consolidation,
be in default under any provision of this Tease.

§ 14. Return of Units upon Expiration of Term. As
soon as practicable on or after the expiration of the term
of this Lease with respect to any Unit, the Lessee will
(unless the Unit is sold to the Lessee), at its own cost and
expense, at the request of the Lessor, deliver possession of
such Unit to the Lessor upon such storage tracks of the
I.essee as the Lessee may designate, or, in the absence of
such designation, as the Lessor may select, and permit the
T.cssor to store such Unit on such tracks for a period not
excceding three months and transport the same. at any
time within such three-month period, to any reasonable
place on the lines of railroad operated by the Lessee, or to
any connecting carricr for shipment, ail as directed by
the Lessor; the movement and storage of such Unit to
be at the expense and risk of the Lessee. During any
such storage period the Lessee will permit the Lessor
or any person designated by it, including the authorized
representative or representatives of any prospective pur-
chaser of such Unit, to inspect the same; provided, hotw-
ever, that the Lessee shall not be liable, except in the
case of negligence of the Lessee or of its employees or
agents, for any injury to, or the death of, any person exer-
cising, either on bchalf of the Lessor or any prospective
purchaser, the rights of inspection granted under this sen-
tence. The assembling, delivery, storage and transporting
of the Units as hereinbefore provided are of the essence of
this Lease, and upon application to any court of equity
having jurisdiction in the premises, the Lessor shall be en-
titled to a decree against the Lessee requiring specific per-
formance of the covenants of the Lessee so to assemble,
deliver, store and transport the Units. If Lessor shall elect
to abandon any Unit which has suffered a Casualty Occur-
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rence or which after the expiration of this Lease the Lessor
shall have deemed to have suffered a Casualty Occurrence,
it may deliver written notice to such effect to the Lessee and
the Lessee shall thereupon assume and hold the Lessor
harmless from all liability arising in respect of any respon-
sibility of ownership thereof, from and after receipt of such
notice. The Lessor shall execute and deliver to the Lessee
a bill of sale or bills of sale transferring to the Lessee, or
upon its order, the Lessor’s title to and property in any Unit
abandoned by it pursuant to the immediately preceding sen-
tence. The Lessee shall have no liability to the Lessor in
respect of any Unit abandoned by the Lessor after termina-
tion of the Lease; provided, however, that the foregoing
clausc shall not in any way relieve the Lessee of its obliga-
tions pursuant to § 7 hereof to make payments equal to
the Casualty Value of any Unit experiencing a Casualty
Occurrence while this Lease is in effect.

§ 15. Opinion of Counsel. On each Closing Date (as
defined in the Security Documents), the Lessee will deliver
to the Lessor two counterparts of the written opinion of
counsel for the Lessee, addressed to the Lessor and the
Vendor, in scope and substance satisfactory to the Lessor,
the Vendor and their respective counsel, to the effect that:

A. the Lessee is a corporation legally incorporated,
validly existing and in good standing under the laws of
its state of incorporation (specifying the same) with
adequate corporate power to enter into the Security
Documents and this Lease;

B. the Security Documents and this Lease have
been duly authorized, executed and delivered by the
Lessee and constitute valid, legal and binding agree-
ments of the Lessee, enforceable in accordance with
their respective terms;
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C. the Security Documents (and the assignment
thereof to the Vendor) and this Lease have been duly
filed and recorded with the Interstate Commerce Com-
mission pursuant to Section 20¢ of the Interstate Com-
merce Act and such filing and recordation will protect
the Vendor's and the Les=or’s interests in and to the
Units and no filing, recording or deposit (or giving of
notice) with any other federal, state or local govern-
moent is necessary in order to protect the interests of the
Vendor or the Lessor in and to the Units;

D. 1o approval is required from any public regula-
tory bady with respect to the entering into or perform-
ance of the Security Documents or this Lease;

Ii. the entering into and performance of the Se-
curity Documents or this Lease will not result in any
breach of, or constitute a default under, any inden-
ture, morigage, deed of trust, bank loan or credit agree-
ment or other agreement or instrument to which the
I.cssee is a party or by which it may be bound; and

F. no morigage, deed of {rust, or other lien of any
nature whatsoever which now covers or affects, or which
may hereafter cover or affect, any property or interests
therein of the I.essee, now attaches or hereafter will
attach to the Units or in any manner affects or will affect
adversely the Vendor's or Iessor's right, title and in-
terest therein; provided, however, that such liens may
attach to the rights of the Tessee hereunder in and to
the Units.

3 16, Recording; Eaxpenses. The Lessee will cause this
l.ease, the Security Documents and any assignment hereof
or thereof to be filed and recorded with the Interstate
Commerce Commission in accordance with Section 20¢ of
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the Interstate Commerce Act. The Lessee will undertake
the filing, registering, deposit, and recording required of the
Lessor under the Security Documents and will from time
to time do and perform any other act and will execute, ac-
knowledge, deliver, file, register, record (and will refile, re-
register, deposit and redeposit or re-record whenever re-
quired) any and all further instruments required by law or
reasonably requested by the Lessor or the Vendor for the
purpose of proper protection, to their satisfaction, of the
Vendor’s and the Lessor’s respective interests in the Units,
or for the purpose of carrying out the intention of this
Lease, the Security Documents or the assignment thereof
to the Vendor; and the Lessee will promptly furnish to the
Vendor and the Lessor evidences of all such filing, register-
ing, ‘depositing or recording, and an opinion or opinions of
counsel for the Lessee with respect thereto satisfactory to
the Vendor and the Lessor. This Lease and the Security
Documents shall be filed and recorded with the Interstate
Commerce Commission prior to the delivery and acceptance
hereunder of any Unit.

The Lessee will pay the reasonable costs and expenses
involved in the preparation and printing of this Lease. The
Lessor and the Lessee will each bear the respective fees and
disbursements, if any, of their respective counsel.



Part H1

MODEL ASSIGNMENT PROVISIONS FOR
LEASE TRANSACTIONS

SeEctioN 3. The Builder agrees that it shall construct
the Equipment in full accordance with the Conditional Sale
Agreement and will deliver the same upon completion to
the Vendee in accordance with the provisions of the Con-
ditional Sale Agreement; and that, notwithstanding this
Assignment, it will perform and fully comply with each of
and all the covenants and conditions of the Conditional
Sale Agreement set forth to be performed and complied
with by the Builder. The Builder further agrees that it will
warrant to the Assignee and the Vendee that at the time
of delivery of each unit of the Equipment under the Con-
ditional Sale Agreement it had legal title {0 such unit and
good and lawiul right 1o sell such unit and that title Lo such
unit was free of all claims, liens, security interests and
other encumbrances of any nature except only the rights
of the Vendee under the Conditional Sale Agreement and
the rights of the Guarantor under the Leasc (as defined in
the Conditional Sale Agreement); and the Builder further
agrees that il will defend the title to such unit against the
demands of all persons whomsoever based on claims origi-
nating prior to the delivery of such unit by the Builder
under the Conditional Sale Agrecment; all subject, however,
to the provisions of the Couditional Sale Agreement and the
rights of the Vendee and the Guarantor thereunder, The
Builder will not deliver any of the Equipment to the Vendee
under the Conditional Sale Agreement until the Conditional
Sale Agreement and the Lease have been filed and recorded
in accordance with Section 20c of the Intersiate Commerce
Act (the Builder and its counsel being entitled to rely on
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advice from special counsel for the Assignee or from the
Guarantor that such filing and recordation have occurred).

SectioN 4. The Builder agrees with the Assignee that
in any suit, proceeding or action brought by the Assignee
under the Conditional Sale Agreement for any instalment
of, or interest on, indebtedness in respect of the Purchase
Price (as defined in the Conditional Sale Agreement) of
the Equipment or to enforce any provision of the
Conditional Sale Agreement, the Builder will indemnify,
protect and hold harmless the Assignee from and against
all expense, loss or damage suffered by reason of any
defense, setoff, counterclaim or recoupment whatsoever
claimed by the Vendee or the Guarantor arising out of a
breach by the Builder of any obligation with respect to the
Equipment or the manufacture, construction, delivery or
warranty thereof, or by reason of any defense, setoff, coun-
terclaim or recoupment whatsoever arising by reason of any
other indebtedness or liability at any time owing to the
Vendee or the Guarantor by the Builder. The Builder's
obligation so to indemnify, protect and hold harmless the
Assignee is conditional upon (a) the Assignee’s timely
motion or other appropriate action, on the basis of Article
15 of the Conditional Sale Agreement, to strike any defense,
setoff, counterclaim or recoupment asserted by the Vendee
or the Guarantor in any such suit, proceeding or action and
(b) if the court or other body having jurisdiction in such
suit, proceeding or action denies such motion or other action
and accepts such defense, setoff, counterclaim or recoup-
ment as a triable issue in such suit, proceeding or action,
the Assignee’s prompt notification to the Builder of the
asserted defense, setoff, counterclaim or recoupment and
the Assignee’s giving the Builder the right, at the Builder’s
expense, to compromise, settle or defend against such
defense, setoff, counterclaim or recoupment,
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Except in cases of articles or materials specified by
the Vendee or the Guarantior and not manufactured by the
Builder and in cases of designs, systems, processes. formulae
or combinations specified by the Vendee or the Guarantor
and not developed or purported to be developed by the
Builder, the Builder agrees to indemnify, protect and hold
harmless the Assignee from and against any and all liability,
claims, costs, charges and expenses, including royalty pay-
ments and counsel fees, in any manner imposed upon or
accruing against the Assignee or its assigns because of the
use in or about the construction or operation of any of the
Equipment of any design, sysiem, process, formula, com-
bination, article or material which infringes or is claimed
to infringe on any patent or other right. The Assignee will
give notice to the Builder of any claim actually known to
the Assignee which is based upon any such alleged infringe-
ment and will give the Builder the right, at the Builder’s
expense, to compromise, sctile or defend against such claim.
The Builder agrees that any amounts pavable to it by the
Vendee or the Guarantor with respect to the Equipment,
whether pursuant to the Conditional Sale Agreement or
otherwise, not hereby assigned {o the Assignee, shall not
be secured hy any lien, charge or security interest upon the
Equipment or any unit thereof.

Seciiox 6. The Assignee, on cach Closing Date fixed
as provided in Article 4 of the Conditional Sale Agreement
with respect to the Equipment, shall pay to the Builder an
amount equal to the portiion of the purchase price thereof
which, under the terms of said Article 4, is payable in instal-
ments, provided that there shall have been delivered to the
Assignee (with an executed counterpart to the Vendee), as
provided in Article 15 of the Conditional Sale Agreement
and at least five business days prior to such Closing Date,
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the following documents, in form and substance satisfactory
to it and to its special counsel hereinafter mentioned, in
such number of counterparts as may be reasonably re-
quested by said special counsel:

(a) A bill of sale from the Builder to the As-
signee transferring to the Assignee title to the units of
the Equipment then being settled for under the Con-
ditional Sale Agreement, warranting to the Assignee
and to the Vendee that, at the time of delivery of
such units under the Conditional Sale Agreement, the
Builder had legal title to such units and good and lawful
right to sell such units and that title to such units was
free of all claims, liens, security interests and other
encumbrances of any nature except only the rights of
the Vendee under the Conditional Sale Agreement and
the rights of the Guarantor under the Lease, and cove-
nanting to defend the title to such units against the de-
mands of all persons whomsoever based on claims origi-
nating prior to the delivery of such units by the Builder
under the Conditional Sale Agreement;

(b) A Certificate or Certificates of Acceptance with
respect to the units of the Equipment as contemplated
by Article 3 of the Conditional Sale Agreement and a
Certificate or Certificates of Delivery with respect to
such units as contemplated by § 2 of the Lease;

(c) A certificate of an officer of the Guarantor to
the effect that none of the units of the Equipment was
placed in the service of the Guarantor or otherwise was
used by the Guarantor prior to delivery and acceptance
of such units under the Conditional Sale Agreement
and the Lease;
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(d) An invoice of the Builder addressed to-the As-
signee for the units of the Equipment accompanied by
or having endorsed thereon a certification by the Vendee
and the Guarantor as to the correctness of the prices
of such units;

(¢) An opinion of Messrs. Cravath, Swaine &
Maore, who are acting as special counsel for the As-
signee and the Investors nanied in the Finance Agree-
ment, dated as of such Closing Date, addressed to the
Assignee and the Investors stating that (i) the Finance
Agreement, assuming due authorization, execution
and delivery by such Investors, has been duly au-
thorized, executed and delivered and is a legal, valid
and Dbinding instrument, (ii) the Conditional Sale
Agrreement has been duly authorized, executed and-de-
livered by the respective parties thereto and is a legal,
valid and binding instrument enforceable in accordance
with its terms, (iii) this Assignment has been duly
authorized, cxecuted and delivered by the respective
parties thereto and is a legal, valid and binding instru-
ment, (iv) the Assignec is vested with all the rights,
titles, interests, powers and privileges purported to be
assigned tn it by this Assignment, (v) security title to
the units of the Equipment is validly vested in the As-
signee and such units, at the time of delivery thereof to
the Vendee under the Conditional Sale Agreement, were
free from all claims, liens, security inierests and other en-
cumbrances {other than those created by the Conditional
Sale Agreement and the rights of the Guarantor under
the Lease), (vi) no approval of the Interstate Commerce
Commission or any other governmental authority is nec-
essary for the valid execution and delivery of the Finance
Agrcement, the Conditional Sale Agreement or this As-
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signment, or if any such authority is necessary, it has
been obtained, (vii) the Conditional Sale Agreement and
this Assignment have been duly filed and recorded with
the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act and no other
filing or recordation is necessary for the protection of
the rights of the Assignee in any state of the United
States of America or in the District of Columbia and
(viii) registration of the Conditional Sale Agreement,
this Assignment or the certificates of interest delivered
pursuant to the Finance Agreement is not required un-
der the Securities Act of 1933, as amended, and quali-
fication of an indenture with respect thereto is not
required under the Trust Indenture Act of 1939, as
amended; and such opinion shall also cover such other
matters as may reasonably be requested by the Assignee
or such Investors;

(f) An opinion of counsel for the Vendee or the
beneficial owner of the Equipment, dated as of such
Closing Date, stating that the Conditional Sale Agree-
ment and the Lease have been duly authorized, executed
and delivered by the Vendee and are legal and valid
instruments binding upon the Vendee and enforceable
against the Vendee in accordance with their terms;

(g) An opinion of counsel for the Guarantor, dated
as of such Closing Date and addressed to the Vendee
as well as the Assignee, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph
(e) above and stating that the Guarantor is a duly
organized and existing corporation in good standing
under the laws of the jurisdiction of its incorporation
and has the power and authority to own its properties
and to carry on its business as now conducted;
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(h) An opinion of counsel for the Builder, dated as
of such Closing Date, Lo the effect sct forth in clauses
(iv) and (v) of subparagraph (e) above and stating
that (i) the Duilder is a duly organized and existing
corporation in good standing under the laws of its juris-
diction of incorporation and has the power and authority
to own its properties and to carry on ils business as now
conducted, (i1} the Conditional Sale Agrecment has been
duly auihorized, executed and delivered by the Builder
and is a legal and valid instrument binding upon the
Builder and enforceable against the DBuilder in ac-
cordance with its terms, and (iii) this Assignment has
been duly authorized, executed and delivered hy the
Builder and is a legal and valid instrument binding upon
the Builder; and

(1) A receipt from Lhe Builder for any payment
(other than the paynieni being made by the Assignee
pursuant to the first paragraph of this Section 6) re-
quired Lo be made on such Closing Date to the Duilder
with respect to the Equipment. unless such pavment is
made by the Assignee with funds furnished to it for
that purpose by the Vendee.

In giving the opininns specified in subparagraphs (e),
(f), (g) and (h) of this Section 6, counsel may qualify
any opinion tn the effect that any agreement is a legal,
valid and binding instrument enforceable in accordance
with its terms by a general reierence to limitations as to
eniorceability inposed by hankruptcy, insolvency, reorgani-
zation, moratorium or other similar laws aflfecting the en-
forcement of creditors’ rights generally. In giving the
opinions specified in said subparagraphs (e) and (f), coun-
sel may rely (i) as to awthorization, exceution and delivery
by the Builder of the documents cxecuted by the Builder
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and title to the Equipment at the time of delivery thereof
under the Conditional Sale Agreement, on the opinion of
counsel for the Builder and (ii) to the extent appropriate,
as to any matter governed by the law of any jurisdic-
tion other than New York or the United States, on the
opinion of counsel for the Builder or the opinion of counsel
for the Guarantor as to such matter.

The obligation of the Assignee hereunder.to make pay-
ment for any of the Equipment assigned hereunder is hereby
expressly conditioned upon the Agent having on deposit,
pursuant to the terms of the Finance Agreement, sufficient
funds available to make such payment and upon payment
by the Vendee of the amount required to be paid by it
pursuant to subparagraph (a) of the third paragraph of
Article 4 of the Conditional Sale Agreement. The As-
signee shall not be obligated to make any above-mentioned
payment at any time while an event of default, or any event
which with the lapse of time and/or demand provided for
in the Conditional Sale Agreement would constitute an
event of default, shall be subsisting under the Conditional
Sale Agreement. In the event that the Assignee shall not
make any such payment, the Assignee shall reassign to
the Builder, without recourse to the Assignee, all right,
title and interest of the Assignee in and to the units of the
Equipment with respect to which payment has not been
made by the Assignee.

It is understood and agreed that the Assignee shall not
be required to make any payment with respect to, and shall
have no right or interest in, any Equipment excluded from
the Conditional Sale Agreement pursuant to Article 3
thereof.

SecTION 8. The Builder hereby:

(a) represents and warrants to the Assignee, its
successors and assigns, that the Conditional Sale Agree-
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ment was duly authorized by it and lawiully executed
and delivered by it for a valid consideration, that, assum-
ing due authorization, execution and dclivery by the
Vendee and the Guarantor, the Conditional Sale Agree-
ment is, in so far as the Builder is concerned, a legal,
valid and existing agreement binding upon the Builder
in accordance with its terms and that it is now in force
without amendment thereto:

(b) agrees that it will from time to time and at all
times, at the request of the Assignee or its successors
or assigns, make, execute and deliver all such further
instruments of assignment, transier and assurance and
do such further acts and things as may be necessary and
appropriate in the premises to give effect 1o the provi-
sions hereinabove set forth and more perfectly to con-
firm the rights, titles and interests hereby assigned and
transferred to the Assignee or intended so to be; and

(c) agrees that, upon request of the Assignee, its
successors and assigns, it will execute any and all in-
struments which may be necessary or proper in order
to discharge of record the Conditional Sale Agrecment
or any other instrument evidencing any interest of the
Builder therein or in the Equipment.



ANNEX D

LEASE OF RAILROAD EQUIPMENT

Dated as of September 1, 1971

between

MISSOURI PACII'IC RAILROAD COMPANY

and

THE ALTON & SOUTHERN RAILWAY COMPANY




LEASE OF RAILROAD EQUIPMENT dated as of
September 1, 1971, between Missourt Paciric Raic-
rROAD CoMpaxy, a Missouri corporation (hereinafter
called the T.essee), and T ALTON & SOUTTLERN RATL-
waAY CoMmpany, a Delaware corporation (hereinafter
called the Lescor).

WHEREAS, the Lessor and the Lessce have entered into
a Conditional Sale Agreement dated as of September 1,
1971 (hereinafter called the Security Documents), with
BerurLeirem Sreet CoreoratioN (hercinatter called the
Builder ), whercin the Builder has agreed to manufacture,
sell and deliver 1o the Lessor the railroad equipment de-
scribed in Schedule A hercto:

WHEREAS, the Builder has assigned or will assign its in-
terest in the Security Documents 1o UNtTeED STATES TRUST
Company oF NEw YORK, as Agent (hercinafter, together
with its successors and assigns. referred {o as the Vendor) ;
and

WHEREAS, the T.essee desires to lease all the units of
said equipment, or such lesser number (hereinafier called
the Units) as are delivered and accepted and settled for
under the Security Documents on or prior to December 31,
1971 (hereinafier called the Cut-Off Date). at the rentals
and {or the terms and upon the conditions hercinalter pro-
vided:

Now. TIIERREFORE. in consideralion of the premises and
of the rentals to be paid and the covenants hereinafier men-
tioned to be kept and performed by the T.essee, the Lessor
hereby leases the Units to the [.essee upon the {ollowing
terms and conditions, hut, upon default of the T.essee here-
under or under the Security Documents, subject to all the
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rights and 1cmedies of the Vendor under the Security
Documents:

§ 1. Incorporation of Model Provisions, Whenever this
Lease incorporates hercin by reference, in whole or in part
or as hereby amended, any provision of the document en-
titled “Model Lease Provisions” annexed to the Security
Documents as Part IT of Annex C thercto (hereinafter
called the Model Iease Provisions), such provision of the
Model Lease Provisions shall be deemed {o be a part of this
instrument as fully to all intents and purposes as though
such provision had been set [orth in full in this Lease.

§ 2. Delivery and Acceplance of Units. §2 of the
Model Lease Provisions is herein incorporated as § 2 hereof.

§ 3. Rentals. The Lessee agrees to pay to the Lessor as
rental for each Unit subject to this Lease 30 consecutive
semiannual payments, payable on January 2 and July 2 in
each year commencing with January 2, 1972 (or if any
such date is not a business day, on the next preceding busi-
ness day). The first such payment shall be in an amount
equal to .019697% of the Purchase Price (as defined in the
Security Documents) of each Unit subject to this Lease for
each day elapsed from and including the date such Unit is
settled for under the Security Documents to January 2, 1972
plus an amount equal to 4.974099%, of the Purchase Price of
each such Unit; and the next 29 semiannual payments shall
each be in an amount equal to 4.97409% of the Purchase
Price of each such Unit.

The Lessor irrevocably instructs the Lessee to make, and
the Lessee agrees to make, all the payments provided for in
this Lease in immediately available New York or Federal
funds (including but not limited to the payments required
under § 7 hereof) for the account of the Lessor, ¢c/o United



3

States Trust Company of New York, 45 Wall Street, New
York, N. Y. 10015 on or before 11 o'clock New York time
on the date upon which payments are due and payable. Such
payments shall be applied by the Vendor to satisly the
obligations of the Lessor under the Security Documents
duc and payable on the date such payments are due here-
under and, so long as no cvent of default uader the Security
Documents shall have occurred and be continuing, any
balance shall be paid to the Lessor.

This Tease is a net lease and the Lessee shall not be
entitled to any abhatement of rent, reduction thercof or sci-
off against rent, including, bul not limited to, abatements,
reductions or setoffs duc or alleged 1o be due by rea-
son of any past. present or future claims of the Iessee
against the Lessor under this Lease or under the Sccurity
Documents. including the Iessec's rights by subrogation
under Article 8 thereol, or the Builder or the Vendor or
otherwise; nor, except as otherwise expressly provided here-
in, shall this Lease terminate, or the respective obligations
of the Lessor or the Lessee be otherwise affected, by reason
of any defect in or damage 1o or loss of possession or luss
of use or destruction of all or any of the Uniis from what-
soever cause, any liens, encumbrances or rights of others
with respect to any of the Uhits, the prohibition of or uther
restriction against the Tessee’s use of all or any of the
Units, the interference with such use by any person or entity,
the invalidity or unenforceability or lnck of due authoriza-
tion of this Lease. any insolvency, bankruptcy, reorganiza-
tion or similar procceding against the T.essee, or for any
other cause whether similar or dissimilar (o the foregoing,
any present or future law to the contrary notwithstanding,
it heing the infention of the parties hereto that the rents and
other amounts payable by the Lessec hercunder shall con-
tinue to be payable in all events in the manner and at the
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times herein provided unless the obligation to pay the same
shall be terminated pursuant to the express provisions of
this Lease. To the extent permitted by applicable law, the
Lessee hereby waives any and all rights which it may now
have or which at any time hereafter may be conferred upon
it, by statute or otherwise, to terminate, cancel, quit or sur-
render the lease of any of the Units except in accordance
with the express terms hereof. Each rental or other pay-
ment made by the Lessee hereunder shall be final and the
Lessee shall not seek to recover all or any part of such pay-
ment from the Lessor for any reason whatsoever.

§ 4. Term of Lease. The term of this Lease as to each
Unit shall begin on the date of the delivery to and accept-
ance by the Lessee of such Unit and, subject to the provi-
sions of §§ 7, 10 and 13 hereof, shall terminate six months
after the date on which the final semiannual payment of
rent in respect thereof is due hereunder.

Notwithstanding anything to the contrary contained
herein, all rights and obligations under this Lease and in
and to the Units, upon default by the Lessee hereunder, or
under the Security Documents in its capacity as Guarantor
or otherwise, are subject to the rights of the Vendor under
the Security Documents. If an event of default should
occur under the Security Documents, the Vendor may ter-
minate this Lease (or rescind its termination), all as
provided therein, unless the Lessee is not so in default
under this Lease or under the Security Documents.

§ 5. Identification Marks. §5 of the Model Lease
Provisions is herein incorporated as § 5 hereof.

§6. Taxes. §6 of the Model Lease Provisions is
herein incorporated as § 6 hereof.

§ 7. Payment for Casualty Occurrences; Insurance. In
the event that any Unit shall be or become worn ouit, lost,
stolen, destroyed, or, in the opinion of the Lessor or the
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Lessee, irreparably damaged, from any cause whatsoever,
or taken or requisitioned by condemnation or otherwise
(such occurrences being hereinafier called Casualty Oc-
currences) during the term of this Lease, the Lessec shall
promptly and fully notify the Lessor and the Vendor with
respect thereto, On the rental payment date next succeeding
such notice, the Lessec shall pay to the Lessor the rental
payment due and payable on such date plus a sum equal
to the Casualty Value (as hereinafter defined) of such Unit
as of the date of such payment in accordance with the
schedule set out below. Upon the making of such payment
by the Lessee in respect of any Unit, the rental for such
Unit shall cease to accrue, the term of this Lease as to such
Unit shall terminate and (except in the case of the Ioss,
theft or complete destruction of such Unit) the Lessor shall
be entitled to recover possession of such Unit,

The Casualty Value of cach Unit as of any rental
payment date shall be that percentage of the Purchase
Price of such Unit as is sct forth in the following schedule
opposite the number of such rental payment date:

Payment No. Percentage Payment No. DPercentage
1..... 98.2131 16..... 68.7380
2..... 98.2710 17 ..... 65.0830
3..... 98.2011 18 ..... 61.7472
4..... 08.2733 19..... 58,7306
S5..... 98.2177 20..... 56.0332
6..... 98.1243 21 ..... 52,4622
7 ..... 97.9930 22..... 48.7729
8..... 97.8239 23..... 44,9653
9..... 97.6169 24..... 41.0395
10..... 97.3721 25..... 36.9953
11..... 91.8017 26..... 32,8328
12 ..... 86.5505 27 ..... 28,5521
13..... 81.6185 28 ..... 24.1530
14..... 77.0058 29 ..... 19.6357
15..... 72,7123 30 and

thereafter 15.0000
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Except as hereinabove in this § 7 provided, the Lessee
shall not be released from its obligations hercunder in the
event of, and shall bear the risk of, any Casualty Occur-
rence to any Unit after delivery to and acceptance thereof
by the Lessee hereunder.

The Lessee will, at all times while this Lease is in effect,
at its own expense, cause to be carried and maintained in-
surance in respect of the Units at the time subject hereto,
and public liability insurance, in amounts and against risks
customarily insured against by railroad companies on simi-
lar equipment, and in any event in amounts and against
risks comparable to those insured against by the Lessee on
equipment owned by it and the benefits thereof shall be
payable as provided in the Sccurity Documents. Any net
insurance proceeds as the result of insurance carried by
the Lessee received by the Lessor in respect of Units
suffering a Casualty Occurrence shall be deducted from
the amounts payable by the Lessee to the Lessor in re-
spect of Casualty Occurrences pursuant to this §7. If
the Lessor shall receive any such net insurance proceeds
or condemnation payments after the Lessee shall have made
payments pursuant to this § 7 without deduction for such
net insurance proce¢ds or such condemnation payments,
the Lessor shall pay such proceeds to the Lessee up to an
amount equal to the Casualty Value with respect to a Unit
paid by the ILessee and any balance of such proceeds shall
remain the property of the Lessor.

§ 8. Annual Reports. § 8 of the Model Lease Provi-
sions is herein incorporated as § 8 hereof.

§ 9. Disclaimer of Warranties; Compliance with Laws
and Rules; Maintenance; and Indemmnification. § 9 of the
Model Lease Provisions is herein incorporated as § 9 hereof.
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. §10. Default. 1, during the continuance of this Lease,
one or more of the following events (each such event being
hereinaiier sometimes called an Event of Default) shall
occur;

A, default shall be made in payment of any part
of the rental provided in § 3 hereof and such default
shall continuce for ten days;

B. the Lessee shall make or permit any unauthor-
ized assignment or transfer of this Lcase or of posses-
sion of the Units, or any thercof;

C. default shall be made in the nbservance or per-
formance of any other of the covenants, conditions and
agreements on the part of the l.essec contained herein
or in the Security Documents and such default shall con-
tinue for 30 days after writien notice from the Lessor
to the Lessec specifying the default and demanding that
the same be remedied;

D. any proceedings shall be commenced by or against
the Lessee for any reliel which includes, or might result
.in, any moadification of the obligations of the Lessce
hereunder or under the Sccurity Documents under any
bankruptcy or insolvency laws, or laws relating o the
relief of debtors, readjustments of indebtedness. reor-
ganizations, arrangements. compositions or extensions
(other than a law which does not permit any readjust-
ments of the obligations of the T.essce hercunder or
under the Security Documents), and, unless such j:ro-
.ceedings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so Inng
as such stay shall continue in force or such incffective-
ness shall continue), all the obligations of the lessee
under this Tease and under the Security Documents shall
not have been duly assumed in writing, pursvant (o a
court order or decrce, by a trustee or trustees or re-
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ceiver or receivers appointed for the Lessee or for the
property of the Lessee in connection with any such pro-
ceedings in such manner that such obligations shall have
the same status as obligations incurred by such a trus-
tee or trustees or receiver or receivers, within 30 days
after such appointment, if any, or 60 days after such
proceedings shall have been commenced, whichever shall
be earlier; or

E. a petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may hereafter be amended, shall be filed by
or against the Lessee and, unless such petition shall have
been dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue), all
the obligations of the Lessee under the Security Docu-
ments and this Lease shall not have been duly assumed
in writing, pursuant to a court order or decree, by a
trustee or trustees appointed in such proceedings in such
manner that such obligations shall have the same status
as obligations incurred by such trustee or trustees, with-
in 30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions
either at law or in equity, to enforce performance by the
Lessee of the applicable covenants of this Lease or to
recover damages for the breach thereof; or

(b) by notice in writing to the Lessee terminate this
Lease, whereupon all rights of the Lessee to the use of
the Units shall absolutely cease and terminate as though
this Lease had never been made, but the Lessee shall
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remain liible as hereinafter provided; and thereupon
the Lessor may by ils agents enter upon the premises
of the Lessce or other premises where any of the Units
may be and take possession of all or any of such Units
and thenceforth hold, possess and enjoy the same free
from any right of the l.essce, or its successors or
assigns, to use the Units for any purpuses whatever;
but the Lessor shall, nevertheless, have a right to
recover from the Lessce any and all amounts which
under the terms of this Iease may he then due or which
may have accrued to the date ol such termination
(computing the rental for any number of days less
than a full rental period by multiplying the rental for
such full rental period Ly a {fraction of which the
numerator is such number of days and the denomina-
tor is the total number of days in such full rental
period) and also to recover forthwith from the Lessee
(1) as damages for lnss of the bargain and not as a
penalty, a sum. with respect to cach Unit, which
represents the excess of (x) the present value, at the
time of such termination, of the entire unpaid balance
of all rental for such Unit which would otherwise have
accrued hereunder {rom the date of such termination
to the end of the term of this Tease as to such Unit
over (v) the then present value of the rentals which
the T.essor reasonably cstimates to be obtainable for
the Unit during such period, such present value to be
computed in each case on a bhasis of a 6%, per annuin
discount, compounded semiannually from the respec-
tive dates upon which rentals would have been payable
hereunder had this T.ease not heen terminated, (ii)
any damages and expenses, including reasonable at-
torneys’ fees, in addition thercto which the Lessor shall
have sustained by reason of the breach of any covenant
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or covenants of this Lease other than for the payment of
rental, and (iii) an amount which, after deduction of
all taxes required, to, be paid by the Lessor in respect
of the receipt thereof under the laws of the United
States of America or any political subdivision thereof,
calculated on the assumption that the Lessor’s Federal,
state and local taxes computed by reference to net in-
come or excess profits are based on a 489, effective
Federal tax rate and the highest effective state and
local income tax and/or excess profit tax rates gener-
ally applicable to the Lessor, including therein the ef-
fect of any applicable surtax, surcharge and/or other
tax or charge related thereto, and deducting from any
such Federal tax 48% of the amount of any such state
and local tax (such rates as so calculated being herein-
after in this Agreement called the Assumed Rates),
shall be equal to such sum as, in the reasonable opinion
of the Lessor, will cause the Lessor’s net return (taxes
being calculated at the Assumed Rates) under this
Lease to be equal to the net return (taxes being calcu-
lated at the Assumed Rates) that would have been
available to the Lessor if it had been entitled to utiliza-
tion of all or such portion of the amortization deduc-
tion with respect to each Unit provided for in Section
184 of the Internal Revenue Code, as amended (here-
inafter called the Rapid Amortization Deduction) which
was lost, not claimmed, not available for claim, disallowed
or recaptured in respect of such Unit as a result of the
termination of this Lease, the Lessee’s loss of the right
to use such Unit, any action or inaction by the Lessor
or the sale or other disposition of the Lessor’s interest
in such Unit after the occurrence of an Event of
Default.

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumula-
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tive, and shall he in addition to all other remedies in its
favor existing at law or in equity. The T.essee hereby
waives any mandatory requirements of Jaw, now or here-
after in effect, which might limil or mndily the remedies
hercin provided. 10 the extent that such waiver is permitied
by law. The Tessee hereby waives any and all existing or
future claims to any offset against the rental payments due
hercunder, and agrees to make remtal payinents regardless
ol any offset or claim which may he asserted by the Lessee
or on its hehall,

The failure of the Lessor to exercise the rights granted
it herennder upon the occurrence of any of the contingencies
set Torth herein shall not comstituie a waiver of any such
right upon the continuation or recurrence of any such con-
{ingencies or similar contingencies,

§ 11, Return of Units Upon Defauli. § 11 of the Model
Lease Provisions is herein incorporated as § 11 hercof.

§ 12, Assignment; Possession and Use. §12 of the
Model lease DProvisions is hercin incorporated as § 12
hercof.

§ 13. Purchase and Rencwal Options. Provided that
this l.ease has not heen earlier terminated and the Lessee is
not in default hereunder, the Lessce may by written notice
delivered 1o the Lessor not less than six months prior to
the end of the original term of this Lease or any extended
term hereof, as the case may he. elect (a) 1o extend the
term of this Lease in respect of all, but not {fewer than all.
of such Units then covered by this Lease, for additional
five-year periads commencing on the scheduled expiration
of the original ferm or extended term of this Tease, as the
casc may be, provided that no such extended {erm shall
extend beyond January 2, 1997, at a rental payable in 10
semiannual payments, each in an amount equal to the {ollow-
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ing percentages of the Purchase Price of such Unit: during
the first five-year period, 22983

223834, ; and during the second
five-year period, +554883%;.; such semiannual payments to
be made on January 2 and July 2 in each year of the ap-
plicable extended term and (b) to purchase all, but not
fewer than all, the Units covered by this Lease at the end
of the original or any extended term of this Lease for a
purchase price equal to the “Fair Market Value” of such
Units as of the end of such term.

Fair Market Value shall be determined on the basis of,
and shall be equal in amount to, the value which would
obtain in an arm’s-length transaction between an informed
and willing buyer-user (other than (i) a lessee currently
in possession and (ii) a used equipment dealer) and an
informed and willing seller under no compulsion to sell
and, in such determination, costs of removal from the loca-
tion of current use shall not be a deduction from such value.
If on or before four months prior to the expiration of the
term of this Lease, the Lessor and the Lessee are unable to
agree upon a determination of the Fair Market Value of the
Units, such value shall be determined in accordance with the
foregoing definition by a qualified independent Appraiser.
The term Appraiser shall mean such independent appraiser
as the Lessor and.the Lessee may mutually agree upon, or
failing such agreement, a panel of three independent ap-
praisers, one of whom shall be selected by the Lessor, the
second by the Lessee and the third designated by the first
two so selected. The Appraiser shall be instructed to make
such determination within a period of 30 days following
appointment, and shall promptly communicate such deter-
mination in writing to the Lessor and the Lessee. The
determination so made shall be conclusively binding upon
both Lessor and Lessee. The expenses and fee of the
Appraiser shall be borne by the Lessee.
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Upon payment of the purchase price, the T.essor shall
upon request of the Lessee execute and deliver to the T.essec,
or to the Lessee’s assignee or nominee, a bill of sale (with-
out represeniations or warranties except that such Units
are free and clear of all claims, liens, security interests and
other encumbrances by or in favor of any person claiming
by, through or under the Lessor) for such Units, and such
other documents as may be required to rclease such Units
from the terms and scope of this Lease and to transfer title
thereto to the Lessec or such assignee or nominee, in such
form as may reasonably be requested by the Lessee, all at
the Lessce’s expense.

§ 14. Return of Units upon Expiraiion of Term. § 14
of the Model Iease Provisions is herein incorporated as
§ 14 hereof.

§ 15. Opinion of Counsel. § 15 of the Model Lease

Provisions is herein incorporated as § 15 herenf.

§ 16. Recording,; Expenses. § 16 of the Model Lease
Provisions is herein incorporated as § 16 hereof.

§ 17. Federal Income Taxes. The Lessor, as the owner
of the Units, shall be entitled to such deductions, credits and
other benefits as are provided by the Tnternal Revenue Code
of 1954, as amended to the date hercof (hereinafter called
the Code), to an owner of property. including (without
limitation) an allowance for the Rapid Amortization De-
duciion (as defined in § 10 of this Lease), with respect to
the Units.

Tessee agrees that neither il nor any corporation con-
trolled by it (other than the Lessor), in control of it, or under
common control with it, directly or indirecily, will at any
time take any action or file any returns or other documents
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inconsistent with the foregoing and that each of such cor-
porations will file such returns, take such action and execute
such documents as may be reasonable and necessary to fa-
cilitate accomplishment of the intent thereof. Lessee agrees
to keep and make available for inspection and copying by
Lessor such records as will enable Lessor to determine
whether it is entitled to the full benefit of the Rapid Amor-
tization Deduction with respect to the Units.

The Lessee represents, agrees and warrants that (i)
at the time the Lessor becomes the owner of the Units for
purposes of section 184 of the Code and at all times there-
after during the term of this Lease, the Units will be “roll-
ing stock of the type used by a common carrier engaged in
the furnishing or sale of transportation by railroad and
subject to the jurisdiction of the Interstate Commerce Com-
mission” within the meaning of section 184(d) of the Code,
(ii) at the time the Lessor becomes the owner of the Units
for purposes of section 184 of the Code the Units will not
have been used by any person so as to preclude “the original
use of such rolling stock” within the meaning of scction 184
of the Code from commencing with the Lessor and no
investment credit, depreciation or other tax benefits will have
been claimed by any person with respect thereto, (iii) the
Lessee is as of the date hereof and will be at all times
during the term of this Lease “a domestic common carrier
by railroad” within the meaning of section 184(d) (1) (A)
of the Code, and (iv) during the term of this Lease, each
Unit will, within the meaning of section 184(d) (1) (A) of
the Code, solely be “used by a domestic common carrier by
railroad on a full-time basis, or on a part-time basis if its
only additional use is an incidental use by a Canadian or
Mexican common carrier by railroad on a per diem basis.”

§ 18. Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpay-
ment of rentals and other obligations due hereunder shall
result in the obligation on the part of the Lessee promptly
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to pay, 1o the extent legally enforceable, an amount equal to
109 per annum of the overdue remtals for the period of
time during which they are overdue or such lesser amount
as may be legally enforccahle.

§ 19. Notices. Any notice required or permitled to be
given by cither party hercto to the other shall be deemed
to have bheen given when deposited in the United States
certified mails, first-class postage prepaid, addressed as
Tollows:

(a) if to the Lessor, at 210 North Thirtcenth Sireet,

St. Touis, Missouri 63103 and

(b) if 1o the Lessee, at 210 North Thirteenth Street,
St. Louis, Missouri 63103.

or addressed to either party at such other address as such
party shall hercafter furnish to the other party in writing.

§ 20. Scwverability; Effect and Modification of Icase.
Any provision of this Lease which is prohibited or unen-
Jorceable in any jurisdiction. shall be, as to such jurisdiction,
ineffective to the extent of such prohibition or unenflorce-
ability without invalidating the remaining provisions hereol,
and any such prohibition or unenforceablity in any
jurisdiction shall not invalidate or render unenforceable
such provision in any other jurisdiction.

This Tease exclusively and completely states the rights
of the Lessor and the Tessce with respect to the Units and
supersedes all other agreements, oral or written, with re-
spect to the Units. No variation or mwdification of this
Lease and no waiver of any of its provisions or conditions
shall he valid unless in writing and signed by duly author-
ized officers of the T.essor and the T.essee.

§ 21. Execution. This Lease may be executed in sev-
cral counterparts. each of which so executed shall he
deemed 1o he an original. and such counterparts together
shal] constitute but one and the same instrument. Although
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this Lease is dated as of September 1, 1971, for conven-
ience, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.

§ 22. Law Governing. The terms of this Lease and all
rights and obligations hereunder shall be governed by the
laws of the State of Missouri, provided, however, that the
parties shall be entitled to all rights conferred by Section
20c of the Interstate Commerce Act.

In WiTNESs WHEREOF, the parties hereto have executed
or caused this instrument to be executed as of the date first
above written.

THE ALTON & SOUTHERN RAILWAY

CoMPANY,
2
Vice President
[ CORPORATE SEAL]
Attest:
Secretary

Missouri PAciric RATLRoAD COMPANY,

Vice President
[ CORPORATE SEAL]

Attest:

Assistant Secretary
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STATE or MISSOURE .
Crty or ST. Lours }Ss"

On 1this day of September, 1971, hetore me per-
sonally appearcd .10 me personally
known, who, being by me duly sworn, says that he is a
Vice President of Tur Arton & SouTiuirxy RatLwAy
Conmpaxy, that the seal affixed to the foreguing instrument
is the corporate seal of said corporation, that said instru-
ment was signed and sealed on behalf of said corporation
by authority of its Board of Directors and he acknowledged
that the exceution of the foregoing instrument was the Iree
act and deed of said corporation,

Notary Public
[ NOTARIAL SEAL]

My Commission l%xpires

STATE oF MissoURI }
Crry or ST. Locis

Om this day of September, 1971, before me per-
sonally appueared . to me personally
known, who, being by me duly sworn, savs that he is a
Vice President of Missourr Pacrire RaiLroan CoMPANY,
that one of the seals affixed to the foregoing instrument is
the corporate seal of caid corporation, that said instrument
was signed and sealed on hehalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporatinn,

Notary Public
[ NOTARTATL SEAL]J

My Commission IZxpires
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AGREEMENT AND ASSIGNMENT

Daled as of September 1, 1971

between

BETHLEHEM STEEL CORPORATION

and

UNITED STATES TRUST COMPANY OF NEW YORK,
as Agent




AGREEMENT AND ASSIGNMENT dated as of
September 1, 1971, between BETHLEHEM STEEL CORPO-
RATION (hercinafter called the Builder), and U~rITED
StaTEs TruUsT CoMPANY OF NEW YORK, with offices
at 130 John Street, New York, N. Y. 10038, acting as
Agent under a Finance Agreement dated as of Septem-
ber 1, 1971 (hereinafter called the Finance Agreement),
said Agent, sn acting, being hereinafter called the
Assignee.

WHaEREAS the Builder, Tue ALToN & SoUTHERN RAIL-
way CoMrARY (hercinafier called the Vendee) and Mis-
soURI PAciFic RaiLroAD CoMpany (hercinafter called the
Guarantor) have entered into a Conditional Sale Agree-
ment dated as of September 1, 1971 (hereinafter called
the Conditional Sale Agreement), covering the construction,
sale and delivery, on the conditions thercin sei forth, by the
Builder and the purchase by the Vendee of the railroad
equipment described in Annex B to the Condilional Sale
Agreement (said equipment being hereinafter called the
Equipment) ;

Now, THEREFORE, T 1118 AGREEMENT AND ASSIGNMENT
{hercinafter called this Assignment) WiTxessetin: That,
in consideration of the sum of One Dollar ($1.00) and other
good and valnable consideration paid by the Assignee to
the Builder, the receipt of which is hereby acknowledged,
as well as of the mutual covenants herein contained:

SuctioN 1. Incorporation of Model Provisions. When-
ever this Assignment incorporates herein by reference, in
whole or in part or as hereby amended, any provision of the
document entitled “Model Assignment Provisions for Lease
Transactions” annexed to the Conditional Sale Agrecment
as Part ITT of Annex C thereto (hereinaiter called the
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Model Assignment Provisions), such provision of the Model
Assignment Provisions shall be deemed to be a part of this
instrument as fully to gll intents and purposes as though
such provision had been set forth in full herein.

SecTiOoN 2. The Builder hereby assigns, transfers, and
scts over unto the Assignee, its successors and assigns:

(a) All the right, security title and interest of the
Builder in and to each unit of the Equipment;

(b) All the right, litle and intercst of the Builder
in and to the Conditional Sale Agreement (except the
right to construct and deliver the Equipment and the
right to receive the payments specified in the third
paragraph of Article 3 thereof, in the first paragraph
and in subparagraph (a) of the third paragraph of
Article 4 thereof, in the last paragraph of Article 15
thercof and rcimbursement for taxes paid or incurred
by the Builder), and except as aforesaid in and to any
and all amounts which may be or become due or owing
to the Builder under the Conditional Sale Agreement
on account of the indebtedness in respect of the Pur-
chase Price (as defined in the Conditional Sale Agree-
ment) of the Equipment and interest thereon, and in
and to any other sums becoming due from the Vendee
or the Guarantor under the Conditional Sale Agree-
ment, other than those hereinabove excluded; and

(c) Except as limited by subparagraph (b) of this
paragraph, all the Builder’s rights, titles, powers, privi-
leges and remedies under the Conditional Sale Agree-
ment;

without any recourse hereunder, however, against the
Builder for or on account of the failure of the Vendee or
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the Guarantor to make any of the payments provided f[or
in, or otherwise to comply wiih, any of the provisions of
the Conditional Rale Agreenwnt: provided. hooei er, tiat
tuds Assignment shall not subject the Assignee to, or trans-
fer, or pase. or in any way aflect or modify. the obligations
of the Builder 1o deliver the Lquipment in accordanee vith
the Conditional Sale Agreement or wilh respect to its
warranties and agreements contained in Article 14 of the
Conditional Sale Agreement or relieve the Vendee or the
Guarantor from their respective obligations 1o the Duilder
contained in Articles 2, 3, 4, 6, 8 andt 14 or the Conditional
Sale Agreement, it being understood and agreed that. niot-
withstanding this Assignment, or any subsequent assign-
ment pursuant to the provisions of Article 15 of the Con-
ditinnal Sale Agreement, all obligations of the Builder to
the Vendee with respect to the Equipment shall he and
remain enforccable by the Vendee, ils successors and as-
signs, against and only against the Duilder. In furtherance
of the foregoing assignment and transfer, the Tuilder
hereby authorizes and empowers the Assignee in the As-
signee’s own name, or in ihe name of the Assignee's
nontnee, or in the name of and as attorney, herely ir-
revocably constituted. for the Builder, to ask, demand,
sue for, collect, receive and enforce any and all «ums to
which the Assignee is or may become entitled under this
Assignment and compliance by the Vendee and the Guraran-
tor with the terms and agrecments on their parts to be
performed under the Conditional Sale Agreement, but at
the expense and liability and for the sole hencht of the
Assignee.

SectionN 3. Section 3 of the Model Assignment Pro-
visions is herein incorporated as Section 3 hereof.

SeEcTioN 4. Scction 4 nf (he Maodel Assignment Pre
"visions is herein incorporated as Section 4 hereof.
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SectioN 5. The Builder will cause to be plainly,
distinctly, permanently and conspicuously marked on each
side of each unit of the Equipment, at the time of delivery
thereof to the Vendee, in letters not less than one inch in
height, the following legend:

“UNITED STATES TruUST CoMPANY OF NEW YORK, AGENT,
SEcuriITY OWNER”,

SEcTION 6. Section 6 of the Model Assignment Pro-
visions is herein incorporated as Section 6 hereof.

SectioN 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including the
right to receive any payments due or to become due to it
from the Vendee or the Guarantor thereunder. In the
event of any such assignment, any such subsequent or suc-
cessive assignee or assignees shall, to the extent of such
assignment, and upon giving the written notice required in
Article 15 of the Conditional Sale Agreement, enjoy all the
rights and privileges and be subject to all the obligations of
the Assignee hereunder.

:SEcTION 8. Section 8 of the Model Assignment Pro-
visions is herein incorporated as Section 8 hereof.

SectioN 9. The terms of this Assignment and all rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all the rights conferred by Section 20c
of the Interstate Commerce Act, such additional rights
arising out of the filing, recording or depositing of the Con-
ditional Sale Agreement and this Assignment as shall be
conferred by the laws of the several jurisdictions in which
the Conditional Sale Agreement or this Assignment shall
be filed, recorded or deposited, or in which any unit of the
Equipment shall be located, and any rights arising out of
the marking on the units of the Equipment.
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SeEctioN 10. This Assignment may be executed in any
number of counterparts. but the counterpart delivered to
the Assignee shall be deemed to be the original counterpart.
Although this Assignment is dated as of September 1, 1971,
for convenience, the actual date or dates of execution hercof
by the parties hereto is or are, respectively, the date or dates:
stated in the acknowledgments hereto annexcd.

Ix Wrtness WiEReor, the parties hereto, cach pursu-
an{ o due corporate authority, have cavsed this instrument
to he execuled in their respective corporate names by duly
authorized officials, and their respective corporade seals to be
hercunto affixed and duly attested, all as of the date first
above written.

BETHLEHEM STEEL CORPORATION,

NG NEY N

LY
by .~
Vice President

[ CORPORATE SEAL]

Attest:

4ss:.stant Vice'P dent

[CORPORATI SEAL]

Attest:

>, _...-
\_M

? ...'.,’ r“.-',"""
=

Sy Ifés'mtant Secrelq y
[P

h

¥
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COMMONWEALTH OF PENNSYLVANIA 1
CouNTY OF NORTHAMPTON

On this 2}4 day of September, 1971, before me per-
sonally appeared J.H,WALKER | to me personally known,
who, being by me duly sworn, says that he is a Vice
" President of BETHLEHEM STEEL CORPORATION, that one
of the seals affixed to the foregoing instrument is the
- corporate scal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act
and deed of said corporation.

Nutary Publzc

[ NOTARIAL SEAL] My Commission Expires
City of Bethlehem

My Commission Expires Norchampron County
October 13, 1974

STATE oF NEw YORK ss. -
CounTYy OF NEW YORK )

™

On this 3O  day of September, 1971, before me per-
sonally appeared Marooru J, Hoop , to me personally
known, who, being by me duly sworn, says that he is an
Assistant Vice President of UN1TED STATES TRUST CoM-
rANY OF NEw YORK, that one of the scals affixed to the
foregoing instrument is the corporate scal of said corpo-
ration, that said instrument was signed and sealed on be-
half of said corporation by authority of its By-Laws, and
he acknowledged that the exccution of the foregoing in-
strument was the free act and deed of said corpgration.

COCL2_
N otary Public
[NOTARIAL SEAL] "03'!
My Commission Expires o 41'8!38547"e"" York

Certificate ; Q"“"s Coun
Comnusgign 'E,?p;;' ew y
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ACKNOWLEDGMENT 017 NOTLCE OF ASSIGNMENT

Receipt of a copy of, and due notice of the assignment
made by, the foregoing Agreement and Assignment is
hereby acknowledged as of September 1, 1971,

Tne Arron & SouTilERN RalLway
COMPANY,

Vice President

Missourt Pacirre RarLroap CoMPANY,

by ..7(./....%.?:%:‘..""7

Vice President



